THE  LIBRARY 

OF 

THE  UNIVERSITY 

OF  CALIFORNIA 

IRVINE 

GIFT  OF 
J.   A,    C.    Grant 


$■ 


Digitized  by  the  Internet  Archive 
in  2007  with  funding  from 
.    IVIicrosoft  Corporation 


http://www.archive.org/details/americanstaterep26freeiala 


THE 


American  State  Reports. 

oamtAJMom  na 

CASES  OP  GENERAL  YALUE  AND  AUTHORITY 

8UBSEQX7ENT  TO  THOSE  CONTAINED  IN  THE  *«AMERIOA» 
DECISIONS "  AND  THE  "AMERICAN  REPORTS^- 

SBOIDBD  IH  THB 

COURTS  OF  LAST  RESORT 

OF   THE   SEVERAL    STATB& 

aUOrXD,   BKFOBTKD,  AMD  AKVOEATID 

By  a.  C.  freeman, 

m>  TBS  ABBOdATE  XDITOBS  OF  THE  "AMBRIOAN  DBOBIOink'* 


Vol.  XXVL 


SAN  FRANCISCO: 
•  BANCROFT-WHITNEY   COMPANY, 

Lam  Pobijsbkbs  and  Law  BooKssLuiBa. 
1892. 


HI 


L 


Batered  according  to  Act  of  Congress  in  the  year  189^ 

Bt  BANCROFT-WHITNEY  COMPANY. 

Ib  th*  Uflioe  ot  tti«  Librarian  oi  Congress*  at  WasbUmtoa. 


Bah  Fbahcuom 

Ifea  Viucs»-Rou.iHB  ELscrmoTTra  Cohtavt. 

Ttpoorafhsks  akd  BrBBSOTTrsaik 


AMERICAN  STATE  REPORTS. 


VOL.  XXVL 


SCHEDULE 

showing  the  original  volumes  of  reports  in  which  the 
cases  herein  selected  and  re-reporfced  may  be  found, 
and  the  pages  of  this  volume  devoted  to  each  state. 

17-62 
63-85 


Arkansas  Reports    •    . 
Florida  Reports  .    .    . 
Kansas  Reports    .    .    . 
Louisiana  Annual  Reports 
Massachusetts  Reports 
Michigan  Reports     .    . 
Nebraska  Reports    ,    , 
New  Jersey  Law  Reports 
New  York  Reports  •    . 
North  Carolina  Reports 
North  Dakota  Reports 
South  Carolina  Reports 
Texas  Reports      .    .    • 
Washington  Reports     . 
West  Virginia  Reports 


.  Vol.  64. 
.  VoL  27. 

.  Vol.  46.  86-174 

.  Vol.  43.  175-209 

.  Vol.  154.  210-280 

.  VoL  88.  281-318 

.  Vols.  28,  29.  319-420 

.  Vol.  53.  421-453 

.  Vols.  128, 129.  454-556 

.  VoL  109.  656-604 

.  VoL  1.  605-658 

.  VoL  33.  659-704 

.  Vols.  80,  81.  706-841 

.  VoL  2.  842-900 

.  VoL  84.  901-966 


SCHEDULE 


SHOWTNO  IN  WHAT  VOLUMES  OF  THIS   SERIES  THE  OASES 

REPORTED  m  THE  SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


Iteto  nporti  antn  parantheaes,  and  th«  nnmben  of  this  miIm  la  bold-tftoea  0gw«. 

Alabama.— (83)  3;  (84)  6;  (85)  7;  (86)  U;  (87)18;  (88)  16;  (89)  18;  (90, 

91)  84;  (92)  85. 
Arkansas.  —  (48)  3;  (49)  4;  )50)  7;  (51)  14;  (52)  80;  (53)  88;  (64)  86. 
Oalifobnia.  —(72)  1;  (73)  8;  (74)  5;  (75)  7;  (76)  9;  (77)  U;  (78,  79)  12;  (80) 

13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  80;  (86)  81;  (87,  88)  88; 

(89)  83;  (90.  91)  85. 
CoLOBADO.  —  (10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  80;  (15)  88;  (16)  85. 
Connecticut.  — (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  81;  (60)  85. 
Delawar*.  —  (5  Houst.)  1;  (6  Houst)  88. 
Florida.  —  (22)  1;  (23)  11;  (24)  18;  (25,  26)  83;  (27)  86. 
Oboroia.  —  (76)  8;  (77)  4;  (78)  6;  (79)  U;  (80.  81)  18;  (82)  14;  (83,  84)  80; 

(85)  81;  (86)  88. 
Illinois.— (121)  8;  (122)  3;  (123)  6;  (124)  7;  (125)  8;  (126)  9;  (127)  U; 

(128)  15;    (129)   16;    (130)  17;    (131)  19;    (132)  88;    (133,   134)  88; 

(135)  85. 
Indiana.  —(112)  8;  (113)  3;  (114)5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 

18;  (120. 121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  81;  (126^  127)  88; 

(12S)  85. 
Iowa.  —(72)  8;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  80; 

(81)  85. 
Kansas.  —  (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  18;  (42)  16;  (43)  19;  (44)  81: 

(45)  83;  (46)  86. 
Kbntucky.  —(8.%  84)  4;  (85)  7;  (86)  9;  (87)  18;  (88)  81;  (89)  85. 
Louisiana.  —(39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  81;  (43  La.  Ann.)  86. 
Maink.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  83. 
Maryland.- (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  80;  (73)  86. 
MASSACHUsm-ra.— (145)1;  (146)4;  (147)9;  (148)18;  (149)14;  (150)16;  (151) 

81;  (152)  83;  (153)  85;  (154)  86. 
Michigan.  —  (60.  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69.  75) 

13;  (70)  14;  (71,  76)  15;  (72,  73.  74)  16;  (77,  78)  18;  (79)  19;  (80)  80; 

(81,  82,  83)  81;  (84)  88;  (85.  86,  87)  84;  (88)  86. 
Minnesota.— (36)  1;  (37)  5;  (38)  8;  (39,  40)  18;  (41)  16;  (42)  18;  (43)  19; 

(44)  80;  (45)  88;  (46)  84. 
Mississippi.  —  (65)  7;  (66)  14;  (67)  19;  (68)  84. 


10  Schedule. 

MissouBi.  —(92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (09)  1T| 

(100)  18;  (101)  SO;  (102)  2S;  (103)  28;  (104,  105)  24. 
Montana.  —  (9)  18;  (10)  24. 

Nebraska.  —  (22)  3;  (23,  24)  8;  (25)  18;  (26)  18;  (27)  80;  (28,  29)  86^ 
Nkvada.  —  (19)  3;  (20)  19. 
Nbw  Habipshibe.  —  (64)  10;  (62)  18;  (65)  8a 
New  Jersey.  —  (43  N.  J.  Eq.)  8;  (44  N.  J.  Eq.)  6;  (60  N.  J.  L.)  7|  (61 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  10;  (47  N.  J. 

Eq.)24;  (5.3  N.J.  L.)  28. 
New  York.  —(107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)  12;  (116,  117)  15;  (118,  119)  16;  (120)  17;  (121)18;  (122) 

19;  (123)  20;  (124,  125)  21;  (126)  22;  (127)  24;  (128,  129)  26. 
North  Carolina.  —  (97,  98)  2;  (99,100)6;  (101)9;  (102)11;  (103)14)  (104) 

17;  (105)  18;  (106)  19;  (107)  22;  (108)  23;  (109)  26. 
North  Dakota.  —  (1)  26. 

Ohio.  —  (45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  2L 
Oreoon.  —  (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  20;  (20)  2a 
Pknnstlvania.)- 115,  116,  117  Pa.  St.)  2;  (118.  119  Pa.  St)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  U;  (126 

Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17) 

(132,  133,  134  Pa.  St.)  19;  (135,  136  Pa.  St.)  20;  (137,  138  Pa.  St)  81) 

(139,  140,  141  Pa.  St.)  23;  (142,  143  Pa.  St)  24. 
Rhode  Island.  —  (15)  2. 

Sooth  Carolina.  —  (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17;  (33)  86. 
Tennessee.- (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  24;  (90)  25. 
Texas.— (68)  2;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8;  (71)  10) 

(27  Tex.  App.)  11;  (72)  13;  (73,  74)  15;  (75)  16;  (76)  18;  (77)  88  Tex. 

App.)  19;  (78)  22;  (79)  23;  (29  Tex.  App.)  26;  (80,  81)  8a 
Vduiont.  —  (60)  6;  (61)  16;  (62)  22;  (63)  26. 
VnianiiA.  —  (82)  3;  (83)  5;  (84)  10;  (85)  17;  (86)  19;  (87)  24. 
Washington.  —  (1)  22;  (2)  26. 

West  Virginia.  —  (29)  6;  (30)  8;  (31)  13;  (32,  33)  25;  (34)  26. 
Wisconsin.  —  (69)  2;  (70,  71)  6;  (72)  7)  (73)  9;  (74,  76)  17;  (76^  77)  80)  (78) 

83;  (79)  24. 


AMERICAN  STATE  REPORTS. 

VOL.  XXVI. 


CASES  REPORTED. 


Naks.                                            Bubjbct.                     BsfobKi              Pagk. 
Allen  V.  Long Corporatiotu 80  Tex.  261 736 

American  Bronze  Co.  v.  Gillette .  ..Saiea 88  Mich.  231 286 

American  Salt  Co.  v.  Heideuheinier.(7orpora//(m« 80  Tex.  344 743 

Argns  Printing  Co.,  la  re Corporatiotu 1  N.  D.  435. . . .  639 

Armant,  Succession  of WiUs 43  La.  Ann.  310.  183 

Armstrong  V.  State iManity 27  Fla,  366 72 

Atchison  etc.  R.  R.  Co.  v.  Long...  WcdercouraeM 46  Kan.  701 165 

Avey  V.  Galveston  etc.  R'y  Co Negligence 81  Tex.  243 809 

Bagg  V.  Wilmington  etc.  R.  R.  Co..  Inter  state  cmnm'ee..l(^  N.  C.  279  ... .  569  ' 

Bank  of  North  America  v.  Rindge.. Con/ic<  qflaun 154  Mass.  203....  240 

Barney  v.  Pinkham Veterinary  surg'na.  29  Neb.  350 389 

Barton  v.  Union  Cattle  Co Nuisance 28  Neb.  350 340 

Beels  T.  Flynn Fraud,  conveyances.  28  Neb.  575 351 

Bickford  v.  Richards Contracts 154  Mass.  163....  224 

Blake  v.  Blackley SaUs 109  N.  C.  257....  666 

Boone  v.  Knox Co-tenancy 80  Tex.  642 767 

Bruce  v.  Nicholson Husband  and  w/e.  109  N.  C.  202 662 

Buck  V.  Davenport  Sav.  Bank Chattel  mortgages . .  29  Neb.  407 392 

Burner  V.  Hevener Res  judicata 34  W.  Va.  774. ..  948 

Carter  V.  Gibson Judicial  sales 29  Neb.  324 381 

Castor  V.  Peterson Neg.  instruments. ..     2  Wash.  204  . . .  864 

Chaddock  V.  Plummer Negligence 88  Mich.  225 . . . .  283 

Charleston  etc.  R.  R.  Co,  v.  Leech. Co-tenancy 33  S.  C.  175 667 

Ohrisman  V.  State Assault 54  Ark.  283 44 

Citizens'  Bank  v.  Williams Fraud 128  N.  Y.  77 454 

Clarke  v.  Wallace Partnership 1  N.  D.  404 636 

Cliue  V.  Crescent  City  R.  R.  Co.  etc.. 3fun.  corporations..  43  La.  Ann.  327.  187 

Copp  V.  Louisville  etc.  R.  R.  Co...  Inter  state  cmrmCce..  43  La.  Ann.  511.  198 

Crosdalev.  Lanigan StatuU  of  frauds.  .Vi^'^.  Y.  604 551 

Daniels  v.  New  York  etc.  R.  R.  Co. .  Railr'd  companies .  .IM  Mass.  349 ....  253 

Deaver  v.  Bennett Wagers 29  Neb.  812 415 

Delz  V.  Winfree Conspiracy 80  Tex.  400 765 

■Dempsey  V.  Chambers Master  and  servant  .154  Masa.  330....  249 

Dent  T.  Pickens Marr.  and  divorce..  34  W.  Va.  240  . .  921 

Donahue  v.  Hubbard Husband  and  W{/e..  154  Mass.  537 ....  271 

Dyett  T.  Hyman Indemnity 129  N.  Y.  351 ... .  633 

U 


12  Cases  Reported. 

N4MB.  Subject.  Rbpobt.  Paoi. 

Ell  V.  Northern  Pac  R.  R.  Co Master  and  servant.     I  N.  D.  336. . . .  621 

Ellis  V.  Bonner Sales 80  Tex.  198 731 

Ex  parte  Prince Habeas  corpus  ... .  27  Fla.  196 67 

First  Nat.  Bank  y.  Bidenonr Fraud,  conveyances.  46  Kan.  718 167 

Fleming  ▼.  Fleming Limit'n  of  actions . .  33  S.  O.  605 694 

Fleming  v.  Springfield Mun.  corporations. ,  154  Mass.  520 ....  268 

Forbes  y.  Board  of  Health Statutes 27  Fla.  189 63 

Franklin  t.  Franklin Marr.  and  divorce . .  1 54  Mass.  515 ... .  266 

Franse  V.  Armbuster Process 28  Neb.  467 345 

Freeland  v.  Ritz Statute  qf  frauds . .154  Mass.  257....  244 

Frost  ▼.  Erath  Cattle  Co Deeds 81  Tex.  505 831 

Oallaher  v.  Moundsville Res  judicata 84  W.  Va.  730...  942 

Galligher  ▼.  Smiley Homestead 28  Neb.  189 319 

Gardemal  ▼.  McWilliams Libel 43  La.  Ann.  464.  195 

Gibbs  V.  School  District Mun.  corporations. .  88  Mich.  334. . . .  295 

Gilkerson-Sloss  etc.  Co.  ▼.  Forbes . .  Homestead 64  Ark.  148 29 

Gilman  V.  Tucker ConstitutioncU  law.. 1281^.  Y.  190....  464 

Gloucester  etc.  Co.  v.  Russia  etc.  Co .  Spec  performance..  154  Mass.  92 214 

GooseRiverBankv.  Willow  Lake  igchools 1  N.  D.  26 606 

School  Township ( 

Green  v.  Hugo Agency 81  Tex.  452 824 

Guffy  V.  Hukill Lease 34  W.  Va.49....  901 

Gulf  etc.  R'y  Co.  y.  Reed Railr'd  companies..  80  Tex.  362 749 

Hamblin  y.  Knight Judgments 81  Tex.  351 818 

Hazleton  V.  Reed Wills 46  Kan.  73 86 

Heiligmann  V.  Rose... Animals 81  Tex.  222 804 

^Nat'^Bank^**'    ^.*°^   ^'  ^^''^  \ Checks 80  Tex.  648 773 

Hentig  V.  Redden Judgment 46  Kan.  231 91 

HUl  V.  JewettPub.  Co Corporations 154  Mass.  172....  230 

Uinkle  y.  Richmond  etc.  R.  R.  Co..  Railr'd  companies.. 109  N.  C.  472  ....  681 

Horuthal  y.  Burwell Convict  of  Unas 109  N.  C.  10 556 

Horton  y.  Long Mortgages 2  Wash.  435....  867 

Hurlburty.  Hurlburt Attorney  and  client. \2&'S.  Y.  420....  482 

In  re  Argus  Printing  Co. Corporations IN.  D.  436....  639 

In  re  Robinson Extradition 29  Neb.  135 878 

Johnson  y.  Edwards Hw^ndandw\fe..\QQ'S.  C.  466....  680 

Kemp  V.  Western  U.  Tel.  Co. Tel  companies  ....  28  Neb.  661 363 

Kendall  y.  Aleshire Sherifs 28  Neb.  707 367 

Kennedy  V.  Gramling Sales 33  S.  C.  367 676 

Killough  y.  Hinton Ex'rs  and  adm'rs . .  64  Ark.  65 19 

Kincheloe  y.  Merriman Marr.  and  divorce..  64  Ark.  557 60 

Kirkwood  y.  Domnaa Homestead 80  Tex.  645 770 

Krelly.  Codman Conflict  of  laws 164  Mass.  454 260 

Leisure  y.  Kneeland Insolvency 2  Wash.  537  .. .  888 

Lewis  y.  GoUner Covenants... 129  N.  Y.  227 616 

Lilienthal  y.  Saffolk  Brewing  Co.  ..Sales 164  Man.  186 234 

Lynch  y.  Metropolitan  eta  R'y  Co..  22^y 129  N.  Y.  274 623 


Cases  Reported.  13 

5  A  MB  Subject.  BxroitT.  Paoc. 

^lUp.T".^:..^'.T.?!.!!"!!f  f^""-«^^  88Mich.658....  299 

Mcllhenny  V.  Binz Receivera 80  Tex.  1 705 

McKay  v.  Ohio  River  R.  R.  Ck>. . ..RcUlr'd companies..  34  W.  Va.  65. . ..  913 

McNeal  ▼.  Braun SaU* 63  N.  J.  L.  617 . .  441 

McQuigan  V.  Delaware  etc  R  R.  }j,^^ 129  N,  Y.  50 507 

Miles  V.  Worcester Mun.  eorporatiotu.. I5i  Mass.  511....  264 

Missouri  Pac.  R'y  Co.  t.  Long  . .  ..Railr'd  companies..  81  Tex.  253 811 

Mitchelson  v.  Smith Homestead 28  Neb.  583 357 

Montgomery  ▼.  Muskegon  R  Co. . .  Negligence 88  Mich.  633 308 

Morse  v.  Ely In/anta 154  Mass.  458. .. .  263 

Mulligan  r.  New  York  etc  R'y  Co.. RaOr'd  eompaniet.. 12d  N.  Y.  506. ...  639 
Mnrrell  V.  Pacific  Express  Co. Carriera 64  Ark.  22 17 

^Co!?*!*!!*.?'^.^;!:.®.'*.^.!*;':  luaHr^d  companies.  63  N.  J.  L.  217..  421 

^ueSL^!'!^.^^?:.!:!:^!?;|^««''^«« 29  Neb.  572 407 

North  V.  Platte  County Mun.  eorporation$..  29  Neb.  447 395 

Olney  r.  German  Ins.  Co. Imturance 88  Mich.  94 281 

©"Neil  V.  Dry  Dock  etc  R.  R.  Co.  .Railr'd  eompaniea.. 129  N.  Y.  126. . . .  612 
Oregon  R'y  k  Nav.  Co.  ▼.  Egley . . .  Negligence 2  Wash.  409  ...  860 

Pacific  Express  Co.  t.  Foley Carrier* 46  Kan.  457 107 

^R^*°(5,l'°.!\?!!!T.*!^!!t?.*.*f:  }5«V«i«>mpon«»..128N.  Y.436....  486 

Parker  ▼.  Courtnay Appeal 28  Neb.  606 360 

Pasewalk  T.  BoUman Judgments 29  Neb.  619 899 

PeopleT.  Most Unlawful  assembly. \2&^.  Y.  108....  458 

Petition  of  Thurston Trusts 154  Mass.  596....  278 

Pinder  T.  State Manslaughter 27  Fla.  370 76 

Poor  V.  Sears Landlord  and  tenU.  164  Mass.  639. . . .  272 

Price  ▼.  Richmond  etc  B.  R.  Co.. Negligence 33  S.  C.  556 700 

Prince,  Ex  parte Habeas  corpus 27  Fla.  196 67 

Pnllman  etc  Cc  ▼.  Lowe Railr'd  companies..  28  Neb.  239 326 

Radam  t.  Capital  Microbe  etc  Ca .  Trade-marks 81  Tex.  122 783 

Rand  v.  Hanson Judgments .154  Mass.  87 210 

Redden  r.  Metzger Judgments 46  Kan.  285 97 

Reed  v.  Tacoma  Building  eto.  Ass'n .  Boundaries 2  Wash.  198  .. .  851 

Ritchie  v.  Carpenter Judgments 2  Wash.  612. .. .  877 

Robinson,  In  re Extradition 29  Neb.  136 378 

^l^^^l°g^;^!'*!'!.**°!!.°.^'^"\^  f-*^""-  «»y<)ra<fon*..164Mass.  140....  221 

Romaiue  ▼.  Channcey Marr.  and  cftvoree.  .129  N.  Y.  566. . . .  644 

Ross  V.  Hixon MaSdous  prosee'n..  46  Kan.  650 123 

Rothbolz  ▼.  Dunkle Libel 63  N.  J.  L.  438..  432 

RudisUl  T.  Cross StatuU  of  frauds . .  64  Ark.  619 67 

Ramsey  ▼.  Laidley Pledge 34W.  y«.721..  936 

8bn  Antonio  ▼.  French Landlord  and  ten't.  80  Tex.  576 763 

Sarles  T.  McGee Mortgages IN.  D.  365....  633 

Saroie  T.  Scanlan Slander 43  La.  Ann.  967 .  200 


14  Cases  Bepubteo. 

Namk.  Subject.  Rspobt.  Pass 

Scherflf  v.  Misaouri  Pac.  R'y  Co. .  ..Res  judicata 81  Tex.  471 828 

Schiiflfert  V.  Grote Deeds 88  Mich.  650....  316 

Schultz  V.  Byers Negligence 53  N.  J.  L.  442. .  435 

Searcy  V.  Hunter Infants 81  Tex.  644 837 

Sherman  Center  etc  Co. ▼.  Leonard.  Z>ama^ 46  Kan.  354 101 

Shinners  v.  Proprietor*  of  Locks  )  „  .,  ika  •%*        ico  one 

and  Canals... \Evtdenee 154  Mass.  168....  226 

Simpson  v.  Grayson Seduction 54  Ark.  404 62 
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MuBRBLL  V.  Paoipio  Exprbss  Company. 

[54  Abkaksas,  22.] 

OoMHON  Carriebs — NEOLTOEirr  Delay.  — Mbascrk  ot  Damages  for  tbe 
breach  of  a  contract  of  carriage  by  negligent  delay  includes  such  dam* 
ages  only  as  are  the  direct  and  immediate  consequence  of  the  breach, 
and  deemed  to  have  been  contemplated  by  the  parties  when  they  made 
the  contract,  whether  the  carrier  is  a  natural  or  an  artificial  person.  If 
it  is  an  express  company,  it  ia  liable  for  the  difference  between  the 
market  value  of  the  goods  at  the  time  and  place  where  they  ought  to 
have  been  delivered  and  such  value  when  they  were  delivered,  together 
with  any  extra  expense  incurred  in  writing  or  telegraphing  for  them, 
but  not  for  the  difference  between  the  price  for  which  the  shipper  had 
contracted  to  sell  them  and  their  market  value  when  and  where  they 
were  delivered,  unless  the  company  was  notified  that  they  were  shipped 
to  complete  sales  already  made. 

Action  to  recover  damages  for  negligent  delay  in  the  trans- 
portation of  trees.  PlaintiflF  alleged  that  by  reason  of  the 
carrier's  negligent  delay,  he  lost  certain  contracts  for  the  sale 
of  the  trees,  to  his  damage  in  the  sum  of  $282;  and  that  in 
waiting  for  them,  he  incurred  expenses  in  the  sum  of  $21.50. 
Defendant  entered  a  general  denial.  Plaintiff  recovered  a 
verdict  and  judgment  for  $16.50,  as  expenses  incurred  in 
waiting  for  the  trees.     He  appealed. 

Blackwood  and  Williams,  for  the  appellant. 

J.  M.  Moore,  for  the  appellee. 

%  Hemingway,  J.  Upon  the  question  of  negligence,  the  jury 
found  against  the  defendant.  It  is  therefore  obvious  that  the 
plaintiff  was  not  prejudiced  by  any  error  in  the  admission  or 
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exclusion  of  evidence,  or  in  declaring  the  law  to  the  jury  per- 
tinent to  that  issue. 

As  to  the  measure  of  plaintiff's  damages,  the  court  declared 
the  law,  that  if  the  defendant  had  no  notice  that  the  trees 
were  shipped  for  delivery  under  sales  theretofore  made,  the 
plaintiff"  could  recover  only  the  difference  between  their  mar- 
ket value  at  the  time  and  place  when  they  ought  to  have 
been  delivered  and  such  value  when  they  were  delivered,  and 
also  any  extra  expense  that  he  incurred  in  writing  or  tele- 
graphing for  the  trees.  This  the  appellant  contends  was 
error.  He  contends  that  he  was  entitled  to  recover  the  dif- 
ference between  the  price  for  which  he  had  contracted  to 
sell  the  trees  and  their  market  value  when  and  where  they 
were  delivered,  although  the  defendant  was  not  advised  that 
they  were  shipped  to  complete  contracts  of  sale  theretofore 
made. 

It  seems  to  be  conceded  that  the  rule  announced  by  the 
court  is  correctly  stated  as  applicable  to  contracts  between 
natural  persons,  and  to  contracts  of  shipment  by  railroad 
companies;  but  it  is  contended  that  a  different  rule  applies 
to  contracts  of  carriage  by  express  companies.  No  authority 
ifi  cited  that  sustains  the  distinction  contended  for,  and  we 
should  be  surprised  to  know  that  any  existed.  That  the  rule 
defining  the  duties  of  express  companies  under  contracts  of 
carriage  differs  from  that  applicable  to  primitive  means  of 
transportation  is  doubtless  true;  that  a  delivery  by  an  ex- 
press company  would  be  negligent  for  unreasonable  delay 
which  would  display  the  greatest  diligence  of  a  stage-coach, 
or  might  be  more  expeditious  than  a  stage-coach  could  make 
by  use  of  such  diligence,  is  also  true.  But  the  difference  is 
confined  to  the  determination  of  the  question  of  diligence  or 
negligence,  and  does  not  affect  the  rule  as  to  the  measure 
of  damages  when  negligence  is  proved.  This  rule  is  not 
affected  by  the  character  of  the  parties  to  the  contract,  but 
is  uniform  in  its  application,  whether  the  breach  be  com- 
mitted by  natural  or  artificial  persons.  It  requires  the  party 
guilty  of  the  breach  to  compensate  the  innocent  party,  —  to 
pay  the  damages  which  are  the  direct  and  immediate  con- 
sequence of  the  breach,  and  are  deemed  to  have  been  con- 
templated by  the  parties  when  they  made  the  contract:  3 
Sutherland  on  Damages,  216;  Western  U.  Tel.  Co.  v.  Short,  63 
Ark.  443.  The  fact  that  the  guilty  party  is  a  corporation,  or 
that  it  is  a  natural  person,  would  neither  enlarge  nor  curtail 
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the  scope  of  damage  within  the  contemplation  of  the  parties 
as  likely  to  arise  from  a  breach  of  their  contract.  It  cannot, 
therefore,  affect  the  amount  of  such  recovery. 

Upon  the  law  and  the  undisputed  facts,  the  judgment  was 
right,  and  will  be  affirmed. 

Cabbisbs  —  Measxtrk  ov  Damages  rott  Delay  in  Delivery.  —  The 
measure  of  damages  against  a  carrier  for  delay  in  the  transportation  of  lire- 
stock  is  the  expense  of  keeping,  shrinkage,  and  depreciation  in  value  of  the 
stock  occasioned  by  the  delay:  Ayrea  v.  Chicago  etc  Ky  Co.,  71  Wis.  372;  6 
Am.  St.  Rep.  226,  and  note.  A  loss  by  depreciation  of  market  is  the  proxi« 
mate  result  of  a  delay  in  transportation,  and  a  carrier  is  liable  therefor: 
Siason  v.  Cleveland  etc,  R.  R.  Co.,  14  Mich.  489;  90  Am.  Dec.  252,  and  note. 
A  carrier  is  liable  for  any  injury  to  goods  caused  by  a  delay  in  transporta- 
tion: Michaels  v.  New  York  Central  R.  R.  Co.,  30  N.  Y.  564;  86  Am,  Dea 
415,  and  note;  Rathbone  v.  Neal,  4  La.  Ann.  563;  50  Am.  Dec.  579,  and 
note;  St.  Clair  v.  CIdcago  etc.  Ky  Co.,  80  Iowa,  304.  The  measure  of  dam* 
ages  for  a  delay  in  the  delivery  of  goods  given  to  a  carrier  for  transporta- 
tion is  the  difference  in  value  between  the  time  when  they  ought  to  have 
arrived  and  when  they  did  arrive:  Atlanta  etc.  R.  R.  Co.  v.  Texas  Orate  Co., 
81  Oa.  602.  See  extended  note  to  American  Ex.  Co.  v,  Smith,  31  Am.  Rep. 
467-570. 


KiLLouGH  V,  Hinton. 

[54  Arkansas,  65.] 
Estates  —  Laches  i»  Applying  for  Order  to  Sell  Property  of  Dece- 
dent TO  Pay  Debts.  —  A  delay  of  more  than  twenty  years  after  letters  of 
administration  have  been  granted,  before  applying  for  an  order  to  sell 
the  lands  of  the  decedent  to  pay  his  debts,  is  not  unreasonable,  when 
such  lands  have  been  set  aside  as  dower,  and  the  application  is  made 
npon  the  death  of  the  widow. 

Sanders  and  Walking,  for  the  appellant. 

N.  W.  Norton,  for  the  appellees. 

Hughes,  J.  This  was  an  action  of  ejectment  by  appellant, 
as  administrator  de  bonis  nan.  to  recover  the  possession  of 
lands  belonging  to  the  estate  of  his  intestate,  which  were  in 
possession  of  the  appellees,  the  heirs  of  the  intestate,  and 
which  they  had  divided  among  themselves,  and  which  were 
assigned  to  the  widow  of  the  intestate  as  dower  in  his  real 
estate  in  the  year  1873,  and  had  been  held  by  her  till  her 
death  in  1887.  The  widow  qualified  as  administratrix  of  her 
kusband's  estate  in  1867,  soon  after  his  death,  and  made  her 
final  settlement  of  her  administration  in  1880,  showing  that 
she  had  exhausted  the  assets  of  the  eatate  except  this  land  in 
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controversy,  which  settlement  was  confirmed  the  15th  of  Octo- 
ber, 1880. 

A  large  number  of  debts  had  been  probated  against  the 
estate  of  appellant's  intestate,  and  remained  unpaid.  The 
appellant,  as  sheriff,  qualified  as  public  administrator  dehonis 
non  of  said  estate,  the  12th  of  October,  1887,  and  brought  this 
suit  soon  after  to  recover  possession  of  said  lands,  for  the  pur- 
pose of  sale  of  same  to  pay  the  unprobated  claims  against  the 
estate.  ]\Iore  than  twenty  years  had  elapsed  after  administra- 
tion was  first  granted  upon  the  estate  before  appellant  brought 
this  suit. 

Defendants,  appellees,  pleaded  that  there  was  unreasonable 
delay,  and  that  the  action  was  barred,  the  cause  of  action,  as 
they  averred,  not  having  accrued  within  ten  years  next  before 
the  institution  of  this  suit. 

The  widow  had  occupied  the  residence  of  the  intestate  after 
his  death  till  her  death,  but  had  never  selected  a  homestead, 
or  had  one  assigned  her  out  of  the  real  estate  of  the  deceased, 
which  consisted  of  2,000  acres,  640  of  which  was  in  a  body 
and  included  the  land  in  controversy,  assigned  to  the  widow 
as  dower,  and  in  possession  of  which  she  was  at  the  date  of 
her  death. 

The  court  below  found  that  one  quarter-section  of  the  land, 
the  northeast  quarter  of  section  1,  in  controversy,  was  the 
homestead  of  the  widow,  and  gave  judgment  as  to  it  in  favor 
of  the  administrator.  As  to  the  other  quarter-section,  the 
southeast  quarter  of  section  1,  in  controversy,  the  court  found 
for  the  heirs,  holding  that  the  homestead  could  not  be  sold  in 
the  lifetime  of  the  widow,  but  that  the  reversionary  interest  in 
the  other  piece  might  have  been  sold,  notwithstanding  the  life 
estate  of  the  widow,  and  that  as  to  this  there  was  no  good  rea- 
son for  the  delay.  Both  parties  filed  caotions  for  new  trial, 
which  were  overruled,  and  they  appealed. 

Was  appellant's  right  of  action  barred?  Were  the  creditors 
guilty  of  such  laches  as  barred  their  right  to  have  these  lands 
subjected  to  sale  for  the  payment  of  their  unpaid  claims  pro- 
bated against  the  estate? 

Only  the  reversionary  interest  could  have  been  sold  while 
the  widow's  dower  continued.  Were  the  creditors  bound  to 
have  that  sold  within  the  ordinary  period  of  limitation? 

"  The  necessity  for  a  prompt  and  speedy  settlement  of  the 
administration  of  the  estates  of  deceased  persons,  in  order 
that  creditors  may  be  satisfied  and  devisees  and  heirs  be  put 
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in  the  indisputable  possession  of  their  inheritance  as  early  as 
a  just  regard  for  the  right  of  creditors  will  permit,  requires  a 
lihiitation  upon  tlie  time  when  either  creditors  or  executors 
and  administrators  may  apply  for  the  subjection  of  real  estate 
to  the  payment  of  debts.  It  is  admitted  by  all  the  authorities, 
that,  in  the  absence  of  statutory  regulation  of  the  subject,  it  is 
the  duty  of  courts  to  determine  what  shall  be  considered  a 
reasonable  time  in  this  respect,  and  to  refuse  the  application 
if  the  parties  who  demand  it  have  been  guilty  of  palpable 
laches.  Courts  have  found  this  duty  not  without  diflSculty, 
and  no  precise  rule  to  be  inflexibly  followed  has  been  any- 
where laid  down":  2  Woerner's  American  Law  of  Adminis- 
tration, sec.  4G5. 

There  is  no  statute  bar  in  this  state  against  the  enforcement 
of  allowances  of  claims  against  estates  by  the  probate  court: 
Maya  v.  Rogers,  37  Ark.  155.  "  The  analogy  of  the  statute  of 
limitation  is  followed  in  many  of  the  American  states." 

In  Mays  v.  Rogers,  87  Ark.  155,  it  was  said:  "The  power 
of  the  administrator  must  be  exercised  in  a  reasonable  time, 
and  will  be  lost  by  gross  laches  or  unreasonable  delay. 
....  The  heirs  should  not  be  forever  deterred  from  making 
improvements  on  the  property,  or  prevented  from  selling  it,  by 
the  possibility  that  it  may  be  sold  for  the  debts  of  the  estate. 
....  What  is  such  reasonable  time  must  be  determined  by  the 
court,  in  its  sound  discretion."  And  it  was  held  in  this  case 
that  a  delay  of  ten  years,  where  there  was  no  hindrance  or 
proper  cause  therefor,  was  unreasonable,  and  that  the  lien  on 
the  real  estate  was  lost  thereby.  There  were  other  lands  than 
the  interest  the  administrator  was  seeking  an  order  to  sell, 
and  he  had  made  no  effort  to  sell  any  lands  for  ten  years  after 
grant  of  letters  to  him  as  administrator  de  bonis  non. 

That  was  unlike  the  case  at  bar,  where  the  administrator 
had  exhausted  the  assets,  except  the  lands  assigned  to  the 
widow  as  dower,  and  which  he  applied  for  an  order  to  sell 
soon  after  her  death. 

Upon  consideration  of  the  circumstances  of  this  case,  we 
cannot  say  there  has  not  been  reasonable  cause  for  delay,  or 
that  the  creditors  or  the  administrator  have  been  guilty  of 
gross  negligence  or  palpable  laches. 

The  lands  were  assigned  to  the  widow  as  dower  in  1873,  and 
fhe  occupied  and  held  them  till  1887,  when  she  died. 

To  have  sold  them  before  her  death  would  have  been  a  sac- 
rifice of  the  interests  alike  of  the  creditors  and  heirs.    How 
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hazardous  a  speculation  would  a  purchaser  have  madel  "  Who 
would  have  bid, except  a  price  proportioned  to  such  hazard?" 
Liddel  v.  McVickar,  11  N.  J.  L.  58;  19  Am.  Dec.  369;  2  Woer- 
ner's  American  Law  of  Administration,  sec.  465;  Moore  y.  Ells- 
worth, 51  111.  310. 

Had  the  land  been  forced  to  sale  encumbered  by  the  widow's 
dower,  the  creditors  "  would  not  have  derived  any  appreciable 
benefit  from  the  sale;  the  heirs  would  have  lost  the  lands,  and 

the  creditors  their  debts What  just  cause  of  complaint 

have  the  heirs  that  that  result  was  not  precipitated?  Wo 
think  it  unreasonable  to  hold  the  creditors  bound  to  resort  to 
a  fruitless  and  destructive  sale":  Bursen  v.  Goodspeed,  60  111. 
277. 

Whether  there  was  a  homestead  or  not  in  the  lands,  the 
dower  interest  covered  both  tracts,  and  the  court  erred  in 
holding  the  action  barred  as  to  the  southeast  quarter  of  sec- 
tion 1,  township  8  north,  range  3  east,  as  it  was  not  barred  as 
to  either  tract  For  this  error,  the  cause  is  reversed  and  re- 
manded, with  directions  to  the  circuit  court  to  render  judg- 
ment for  the  appellant  as  administrator  for  the  recovery  of  the 
northeast  quarter  and  the  southeast  quarter  of  section  1  in 
township  8  north,  range  3  east. 


Xjaohes  in  Applying  for  Orders  to  Sell  Beal  Property  of  Decedent  to 

Pay  Debts.* 

In  Absence  qf  Statute,  What  ia  Reasonable  Time  ia  within  Discretion  o/OourL 
—  The  law  favors  the  speedy  settlement  of  estates,  to  the  end  that  the  cred' 
iters  may  receive  their  pay,  and  the  heirs  their  inheritance.  It  is  there. 
fore  necessary  that  some  limitation  should  be  placed  upon  the  time  within 
which  either  creditors,  executors,  or  administrators  may  apply  for  the  sub* 
jection  of  the  real  estate  of  the  decedent  to  the  payment  of  debts.  The 
authorities  are  agreed  that,  in  the  absence  of  statutory  regulation,  it  is  the 
duty  and  within  the  discretion  of  the  courts  to  determine  what  is  a  reason- 
able time  in  this  respect,  upon  consideration  of  all  the  circumstances  of  each 
particular  case,  and  to  refuse  the  application  to  sell  the  land  when  the  party 
applying  has  been  guilty  of  such  gross  laches  or  unreasonable  delay  as  to  ren* 
der  a  sale  inequitable:  Hatch  v.  Kelly,  63  N.  H.  29;  Mays  v.  Rogers,  37  Ark. 
155;  Liddel  v.  McViclcar,  11  N.  J.  L.  44;  19  Am.  Dec.  369;  Estate  of  Godfrey, 
4  Mich.  308;  Mooers  v.  WhUe,  6  Johns.  Ch.  360;  McCoy  v.  Morrow,  18  HI. 
619;  68  Am.  Dec.  578;  Hall  v.  Woodman,  49  N.  H.  294;  Estate,  of  Crosby,  55 
Cal.  574;  Estate  o/Arguello,  85  CaL  151;  Ounby  r.  Broum,  86  Mo.  253;  Fergu- 
$on  V.  Scott,  49  Miss.  500. 

In  Mays  v.  Rogers,  37  Ark.  155-159,  the  court  said:  "The  lands  and  tene* 

*BBFBREMCB  TO  MONOGRAFHIC  NOTES. 

Lachesasagronnd  for  denying  relief  Inequity:  64  Am.  Dec  180-184;  28Am.StB«iw 
148-151. 
LimitatioDB  in  equity;  12  Am.  Dec.  368-97% 
Stale  claims:  2  Am.  St  Kep.  795-«0& 
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ments  of  which  an  intestate  has  died  seised  are,  by  the  statnte,  made  assets 
in  the  bands  of  his  administrator  for  the  payment  of  his  debts,  and  in  case 
of  a  deficiency  of  the  personal  estate,  may,  under  an  order  of  the  court,  be 
■old  for  that  purpose.  But  this  charge  upon  the  real  estate  is  not  a  perpet- 
nal  one  which  may  be  enforced  by  the  administrator  after  any  lapse  of  time. 
The  heirs  should  not  bo  forever  deterred  from  making  improvements  on  the 
property,  or  prevented  from  selling  it,  by  the  possibility  that  it  may  be  sold 
for  the  debts  of  the  estate.  The  power  of  the  administrator  must  be  exer- 
cised in  a  reasonable  time,  and  will  be  lost  by  gross  laches  or  unreasonable 
delay.  What  is  such  reasonable  time  must  be  determined  by  the  court,  in  its 
sound  discretion,  under  the  circumstances  of  the  case." 

In  McCoy  v.  Morrow,  18  111.  519,  523,  68  Am,  Dec.  578,  the  court  expressed 
•  similar  opinion  in  the  following  words:  "Creditors  have  a  lien  in  this  state 
against  the  estate  of  their  deceased  debtors  for  satisfaction  of  their  debts,  and 
which  they  may  enforce  through  administration,  even  against  purchasers  from 
heirs  or  devisees.  And  there  is  no  statiite  interposing  any  limitation  of  time 
within  which  the  lien  must  be  enforced.  The  questions  then  are,  Will  delay  and 
laches  of  the  creditor  destroy  his  lien  and  right  to  pursue  the  land  of  which 
the  debtor  died  seised  in  the  hands  of  the  grantee  of  the  heir  holding  under 
conveyance  duly  recorded?  and  if  so,  in  what  period  of  time?  The  notion 
that  this  lien  is  perpetual  and  may  be  enforced  at  any  time  against  land, 
after  alienation  by  the  heir,  is  wholly  inadmissible.  Such  a  rule  would 
render  titles  to  land  insecure  to  a  vast  extent;  and  no  man  who  holds  land 
derived  through  heirs  or  devisees,  after  having  exhausted  all  the  means  the 
law  affords  for  the  ascertainment  of  the  validity  of  his  title,  and  the  exist- 
ence of  liens  and  encumbrances  against  the  lands,  could  be  reasonably  certain 
that  he  would  not,  after  the  lapse  of  years,  be  stripped  of  his  title  through 
■uch  a  secret  lien,  without  actual  notice  or  means  of  defense.  At  any  period 
his  lands  might  be  demanded,  and  finally  wrested  from  him  or  his  heirs  by 
force  of  a  conveyance  under  judicial  order  and  sale,  obtained  without  notice 
in  fact,  and  founded  on  an  apparent  debt  against  some  unknown  person  for 
years  in  the  grave,  through  whom  his  title  had  passed,  and  which  debt  had 
been  hunted  or  trumped  up  for  that  special  purpose The  creditor,  un- 
der our  law,  has  ample  means  of,  without  delay,  compelling  administration, 
and,  through  administration,  subjecting  the  debtor's  estate,  real  and  personal, 
to  the  payment  of  the  debts  against  the  estate.  If  he  fails  to  do  so  within  a 
reasonable  time,  he  will  be  held  to  have  waived  his  lien  against  property  de- 
scended, and  the  grantee  of  the  heir  will  take  the  title  discharged  of  the  lien. 
It  is  not  necessary  in  this  case  to  decide  what  shall  be  a  reasonable  period  of 
time  for  that  purpose;  for  here  the  delay  is  so  great  [nineteen  years]  as  to 
leave  no  room,  either  from  adjudged  cases  or  the  analogies  of  our  law,  for 
question." 

In  Ounhy  v.  Brown,  86  Mo.  253,  it  was  decided  that  in  the  absence  of  a 
statute  of  limitations  prescribing  the  time  within  which  an  administrator 
must  procure  an  order  for  the  sale  of  the  land  to  pay  the  debts  of  the  estate, 
he  must  do  so  within  a  reasonable  time,  and  that  what  is  such  reasonable 
time  must  be  determined  by  the  court  from  all  the  circumstances  of  each 
particular  case.  So  in  Estate  of  Godfrey,  4  Mich.  308,  it  was  ruled  that  when 
it  becomes  necessary  to  sell  the  real  property  of  an  intestate  for  the  payment 
of  his  debts,  his  administrator  should  move  for  a  sale  at  the  earliest  oppor- 
tunity, and  as  there  is  no  statute  of  limitations  relating  to  the  subject,  it  is  for 
the  court  to  determine,  in  its  discretion,  what  is  a  reasonable  time  under  the  cir- 
oumstauces,  and  whether  the  administrator  has  exercised  reasonable  diligeno*. 
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Aa  early  statute  in  New  York  provided  that  in  case  the  personal  assets 
of  the  deceased  were  insufficient  to  satisfy  his  debts,  his  administrator  should 
apply  to  the  court  to  snbjeot  the  real  estate  of  the  decedent  to  the  payment 
of  such  debts,  "  as  soon  aa  conveniently  may  be,"  and  Chancellor  Kent,  in 
discoursing  upon  what  would  be  a  reasonable  time  within  which  to  make 
application,  said:  "This  is  the  substance  of  the  provisions  of  the  act  upon 
the  subject,  and  I  infer  from  them  that  the  law  intended  that  the  executor 
or  administrator  should  make  his  application  with  due  diligence,  and  in  a 
reasonable  time,  and  if  be  does  not,  the  judge  or  surrogate  has,  from  the 
nature  of  his  judicial  trust,  a  discretion  to  reject  the  application.  What  is  a 
reasonable  time  may  be  another  question.  All  I  mean  at  present  to  say  is, 
that  the  judge  of  probate,  or  surrogate,  must  be  entitled  to  determine,  in 
sound  discretion,  what  is  a  reasonable  time,  under  the  circumstances  of  the 
case,  and  to  determine  when  the  executor  did  first  discover,  or  had  ground 
to  suspect,  the  insufficiency  of  the  personal  estate,  and  whether,  as  soon  aa 
conveniently  might  have  been,  he  had  made  out  an  account,  and  filed  an  in* 
yentory,  and  applied  the  assets  in  hand  according  to  the  requisitions  of  the 
statute.  If  he  has  been  guilty  of  gross  negligence  or  palpable  laches  on 
these  points,  he  is  clearly  not  in  season  within  the  meaning  of  the  act,  and 
the  judge  or  surrogate  ought  not  to  permit  him,  or  the  creditor  who  prompta 
him,  by  this  summary  proceeding  to  sweep  away  the  real  estate  of  the  heir  **: 
Mooera  v.  White,  6  Johns.  Ch.  360-376.  So  in  Hatch  v.  Kelly,  63  N.  H.  29, 
30,  the  court  said:  "But  if  it  be  assumed  that  when  the  license  was  applied 
for  the  personr.l  estate  was  insufficient  for  the  payment  of  the  debts,  it  waa 
properly  refused.  Whether  it  should  be  granted  is  a  question  of  fact  to  be 
decided  upon  equitable  principles,  regard  being  had  to  the  circumstances  of 
the  case.  It  was  through  their  own  laches  that  the  creditors  have  failed  to 
obtain  their  pay.  If  they,  immediately  after  the  exclusive  right  of  the 
heirs  to  administration  expired,  had  applied  for  admiaistration  themselves, 
they  could  have  collected  their  debts  from  the  personal  estate.  But  being 
aware  of  the  debtor's  death,  and  having  in  the  probate  records  coavenient 
means  of  ascertaining  the  non-administration  of  the  estate,  they  suffered  the 
heirs  to  take  possession  of  and  spend  the  personal  estate,  and  the  creditors 
of  the  heirs  to  attach  and  levy  upon  the  real  estate,  and  the  title  under  the 
levy  to  become  perfected  as  against  the  heirs,  before  taking  any  steps  to  have 
the  estate  administered;  and  they  took  no  steps  in  this  direction.  Their 
delay  should  be  regarded  as  an  abandonment  of  their  rights.  If,  under 
these  circumstances,  license  to  sell  could  not  be  denied,  the  title  of  an  in  no* 
cent  third  party  would  be  defeated."  After  a  review  of  the  cases  on  the 
subject,  the  court,  in  Estate  of  Crosby,  55  Cal.  574,  686,  said:  "  A  full  exam- 
ination of  the  foregoing  and  other  cases,  in  which  it  was  admitted  that  the 
statute  of  limitations  did  not  apply,  will  show  it  to  have  been  held,  never- 
theless, from  the  very  nature  of  the  proceedings  and  the  character  of  the 
duties  imposed  upon  courts  where  the  estates  of  deceased  persons  are  ad- 
ministered, as  well  as  from  the  various  provisions  of  the  statutes  of  dif- 
ferent states,  which,  however  they  may  differ  in  detail,  are  all  impressed 
with  an  evident  legislative  intent  that  the  proceedings  shall  be  promptly 
inaugurated  and  continuously  prosecuted  without  unnecessary  delay;  that 
the  courts  of  probate  retain  the  power,  and  it  is  their  duty,  to  refuse  an 
order  granting  leave  to  sell,  when  the  delay  amounts  to  laches. "  This  reason- 
ing was  followed  in  the  subsequent  case  of  Estate  of  Arguello,  85  Cal.  151,  to 
the  extent  that  a  probate  court  has  discretionary  power  to  deny  a  petition 
for  the  sale  of  the  real  property  of  the  decedent,  when  there  has  been  un> 
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reasonable  delay  without  circumstances  to  excuse  its  presentation,  but  a 
finding  by  the  lower  court  that  the  delay  was  excusable  will  not  be  reversed, 
onlesa  there  has  been  an  abuse  of  discretion. 

No  Difimte  Rule  as  to  What  ConstUutea  Lachet.  —  Owing  to  the  different 
facts  arising  in  the  different  cases,  the  courts  have  been  under  very  great 
difficulty  in  establishing  any  detiuite  rule  as  to  what  lapse  of  time  will  con* 
ititute  laches  on  the  part  of  the  creditor  or  administrator  in  applying  for  the 
■ale  of  land  to  pay  the  decedent's  debts,  and  while  no  inflexible  rule  in  this 
respect  has  been  anywhere  laid  down,  the  authorities  agree  that  application 
must  be  made  within  a  reasonable  time.  Referring  to  this  difficulty,  in 
Liddd  V.  McVickar,  11  N.  J.  L.  44-56,  19  Am.  Dec.  369,  the  court  said: 
"  There  is  no  limitation  expressly  made,  no  period  expressly  fixed  by  the  legis- 
lature, within  which  the  order  for  sale  should  be  applied  for  or  made.  Re< 
flection  and  experience  both  teach  the  extreme  difficulty  of  prescribing  any 
fixed  rule  which  would,  in  general,  operate  safely  and  justly.  This  lesson  ie 
more  impressively  taught  by  the  very  wide  conclusions  to  which  enlightened 

courts  have  been  led A  discretion  is  very  properly,  as  it  is  very  neces« 

•arily,  confided  to  the  orphans*  court.  Elach  case  must,  in  some  measure,  de« 
pend  on  its  own  particular  circumstances.  A  convenient  time  for  one  would 
for  another  be  very  inconvenient.  The  time,  reasonable  according  to  the  situ* 
ation  of  one  estate,  would  in  another  be  very  unreasonable. "  So  the  court, 
speaking  of  this  topic,  in  Ferguson  v.  Scott,  49  Miss.  500-502,  expressed  itself 
as  follows,  through  Simrall,  J.:  "The  policy  of  the  statute  is,  that  there 
■hall  be  a  speedy  administration  of  an  estate,  by  payment  of  creditors,  and 
turning  over  the  surplus  to  the  distributees.  To  enable  the  administrator  to 
perform  the  first  duty,  the  law  charges  the  real  estate,  as  well  as  the  personal, 
with  the  debts,  and  deducting  the  exemptions,  gives  authority  to  the  ad* 
minstrator  to  apply  the  lands  whenever  he  shall  discover  the  personal  prop* 
erty  insufficient.  An  examination  of  the  authorities  will  show  that  no 
definite  rule  can  be  laid  down  as  to  the  time  within  which  the  creditor  must 
initiate  proceedings  to  subject  the  land,  or  rather  cause  it  to  be  done  by  the 
administrator.  It  would  be  reasonable,  and  less  mischievous  in  its  conse* 
qnences,  to  allow  a  longer  delay  and  indulgence  where  the  heir  or  devisee 
continued  the  owner,  than  where  the  lands  had  been  sold  to  an  innocent  pur* 
chaser;  stale  demands  are  not  to  be  favored.  If  a  creditor,  with  a  knowledge 
of  his  rights,  sits  still,  making  no  assertion  of  them  until  third  persons  act 
as  if  no  such  claim  existed,  and  acquire  interest  in  the  property  by  purchase, 
for  their  protection  it  wonld  not  be  nnreasonable  or  unconscionable  to  deny 
relief  against  the  property  because  of  the  staleness  of  the  claim.  A  time  is 
not  prescribed  by  the  statute  within  which  the  administrator  must  bring  his 
petition  to  sell,  but  he  must  not  delay  until  the  heir  and  devisee  may  have 
reason  to  snppose  that  there  are  no  valid  debts,  and  when  a  purchaser  may 
fairly  be  supposed  to  have  advanced  his  money  on  the  like  confidence.  The 
statute  very  clearly  indicates  that  the  sale  must  be  made  when  the  con* 
dition  of  the  personal  assets  has  satisfied  the  administrator  of  the  necessity." 

Cases  Showing  What  Delay  will  Constitute  Laches.  —  In  an  early  case.  Chan- 
cellor Kent  laid  down  the  rigid  rule  that  an  unexplained  delay  of  more  than 
one  year  by  the  executor  or  administrator,  after  he  had  entered  upon  the  exe* 
cution  of  bis  trust,  would  justify  the  court  in  refusing  to  grant  his  applica- 
tion to  sell  the  real  property  of  the  decedent  for  the  purpose  of  paying  the 
letter's  debts:  Mooers  v.  Wldte,  6  Johns.  Ch.  360.  In  another  case,  it  was 
held  that  a  delay  of  seven  years  must  be  deemed  an  abandonment  of  the  right 
to  sell:  Hatch  v.  KeUy,  63  N.  H.  29.     A  delay  of  twelve  years  is  inexcusablat 
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Ounhf  V.  Brown,  86  Mo.  253.  So  a  delay  of  ten  years,  unexplained  to  the 
satisfaction  of  the  court,  ia  unreasonable,  and  discharges  the  lien  of  the  credi« 
tors  upon  the  real  estate:  Maya  v.  Jiogera,  37  Ark.  155;  so  a  delay  of  four- 
teen years:  Jackson  v.  Robinson,  4  Wend.  436.  A  lapse  of  seventeen  years 
before  application  made  by  the  administrator  will  bar  bis  right:  Estate  oj 
Crosby,  55  Cal.  574;  EstaU  qf  Godfrey,  4  Mich.  308;  Brown  v.  Hanauer,  48 
Ark,  277;  and  so  will  a  delay  of  nineteen  years:  McCoy  v.  Morrow,  13  111. 
619;  68  Am.  Dec.  578;  as  will  a  delay  of  thirteen  years:  Wimjerter  v.  Win- 
gerter,  71  Cal.  105. 

Laches  Generally  Based  on  Analogy  o/Slatuie  qf  Limitations.  — In  many  states, 
the  reasonable  time  within  which  the  right  to  sell  the  land  of  the  decedent  to 
pay  his  debts  must  be  exercised  is  fixed  by  analogy  to  the  statute  of  limita- 
tions. This  rule  was  laid  down  at  an  early  day  by  the  supreme  court  of  the 
United  States  in  the  case  of  Ricard  v.  Williams,  7  Wheat.  59-119,  where  Jus- 
tice  Story  said:  "  But  we  do  think  it  is  a  case  clearly  within  the  same  equity 
as  those  which  are  governed  by  the  statute  of  limitations,  and  that,  by  anal- 
ogy to  the  cases  where  a  limitation  has  been  applied  to  other  rights  and 
equities  not  within  the  statute,  the  reasonable  time  within  which  the  power 
should  be  exercised  ought  to  be  limited  to  the  same  period  which  regulates 
rights  of  entry.  It  would  be  strange,  indeed,  that  when  the  estate  of  the  heirs 
in  the  land,  which  ia  but  a  continuation  of  the  estate  of  the  intestate,  is  ex- 
tinguished by  the  statute,  the  estate  should  still  be  considered  as  a  subsisting 
estate  of  the  intestate  himself;  that  the  administrator  should  possess  a 
power  over  the  property  which  the  intestate  could  not  possess  if  living;  and 
that  a  lien  created  by  operation  of  law  should  have  a  more  permanent  duration 
of  eflBcacy  than  if  created  by  the  express  act  of  the  party.  The  convenience 
of  mankind,  the  public  policy  of  protecting  innocent  purchasers,  and  the  re- 
pose of  titles  honestly  acquired,  require  some  limitation  upon  powers  of  this 
nature,  and  we  know  of  none  more  just  and  equitable  than  this,  that  when 
the  right  of  entry  to  the  land  is  gone,  or  the  estate  is  gone,  by  an  adverse 
possession  from  those  who  held  as  heirs  or  devisees,  the  whole  interest  in  the 
land,  the  power  of  the  administrator  to  make  sale  of  the  land  for  the  pay- 
ment of  debts,  is  gone  also."  The  same  rule  prevails  in  Connecticut:  Sumner 
r.  Child,  2  Conn.  607;  Gregory  v.  Rhoden,  24  S.  C.  90-99;  and  in  Indiana: 
Nettleton  v.  Dixon,  2  Ind.  446,  where  the  statute  fixes  the  limit  at  fifteen 
years;  Scherer  v.  Ingerman,  110  Ind.  428.  In  Illinois,  no  statute  of  limitations 
exists  barring  proceedings  by  administrators  for  the  sale  of  lands  to  pay 
debts,  and  there  the  rule  is  well  settled  that  the  right  to  sell  the  real  estate  of 
a  deceased  person  for  such  purpose  will  be  barred  after  the  lapse  of  seven 
years,  by  analogy  to  the  statute  of  limitations  relating  to  the  lien  of  judg- 
ments and  right  of  entry  on  lands,  unless  the  delay  is  satisfactorily  explained, 
and  that  in  this  respect  each  case  must  rest  upon  its  own  peculiar  facts: 
McCoy  V.  Morrow,  IS  111.  519;  68  Am.  Dec.  578;  Unknown  Heirs  v.  Baker, 
23  111.  430,  (484);  Rosentfial  v.  Renick,  44  111.  202;  Myer  v.  McDougal,  47  111. 
278;  Moore  v.  Ellstoortli,  51  111.  308;  Bursen  v.  Goodspeed,  60  111.  277;  Wolf  v. 
Ogden,  66  111.  224;  Bishop  v.  OVonner,  69  111.  431;  Furlong  v.  Riley,  103  III. 
628;  McKean  v.  Vick,  108  111.  373.  In  Arkansas,  the  rule  prevails  that  the 
right  of  a  creditor  to  apply  for  a  sale  of  the  decedent's  land  for  payment  of  a 
probate  claim  accrues  upon  the  discharge  of  the  administrator,  and  is  barred 
nnlesH  his  application  is  filed  within  ten  years  from  that  time:  Broum  T. 
Hanauer,  48  Ark.  277. 

Laches  may  Create  Equitable  Estoppel  in  Less  Time  tlian  the  Statute  of  Limita- 
Uons.  — There  may  be  oases  where  the  dela^  of  the  administrator  or  executor 
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In  applying  for  an  order  to  sell  the  lands  of  the  decedent  to  pay  his  debts  is 
"of  such  character  and  under  such  circumstances  as  will  bar  his  right  to 
prosecute  his  action  in  less  time  than  that  fixed  by  the  statute  of  limitations. 
But  it  is  only  in  cases  where  the  laches  are  of  such  character  and  under  such 
circumstances  as  to  work  an  equitable  estoppel ":  Scherer  v.  Ingerman,  110  Ind. 
428;  Rosenthal  v.  Renick,  44  111.  202-205,  where  it  is  said  that  "  in  many 
eases  a  much  shorter  limitation  might  be  properly  applied  to  protect  innocenii 
purchasers  against  this  secret  lien,  or  even  when  the  title  is  still  in  the  heirs." 
So  in  Gregory  v.  Rhoden,  24  S.  C.  90-99,  McGowan,  J.,  said:  "It  is  true,  this 
proceeding  to  make  the  land  liable  is  equitable  in  its  character,  to  which  the 
statute  of  limitations,  as  such,  has  no  proper  application.  But  if  the  creditor 
has  been  guilty  of  laches  in  asserting  his  equity,  the  court  may  refuse  him 
its  aid,  and  bar  the  equitable  remedy  at  a  period  short  of  that  which  would 
raise  a  presumption  of  payment." 

Laches  by  Analogy  to  Statute  of  Non-claim  against  Administrator,  —  la 
many  of  the  states,  statutes  exist  which  require  that  all  claims  against  an 
estate  must  be  presented  to  the  executor  or  administrator  thereof  within  a 
certain  time  after  he  goes  into  office,  or  from  the  time  of  his  appointment, 
and  that  if  not  so  presented,  such  claims  are  barred;  and  a  number  of  the 
states  have  adopted  the  rule,  that  when  the  claims  of  creditors  are  barred  by 
such  statute  at  the  time  when  the  executor  or  administrator  files  his  appli- 
cation  to  sell  the  land  in  payment  of  creditor's  claim,  then  the  application 
will  be  denied,  unless  the  delay  is  satisfactorily  explained  and  the  claim  is 
made  within  a  reasonable  time  after  the  expiration  of  the  period  limited  by 
siich  statute.  This  rule  prevails  in  Iowa,  where  claims  against  the  estate 
must  be  made  within  eighteen  months  from  the  time  of  the  appointment  of 
the  administrator;  and  if  he  does  not  present  his  application  to  sell  the  land 
within  that  time,  his  application  will  be  denied,  unless  the  circumstances  of 
the  case  would  justify  a  court  of  equity  in  making  an  exception  to  the  rule, 
in  which  case  the  application  must  be  made  within  a  reasonable  time:  Mc- 
Crary  v.  Tackei;  41  Iowa,  255;  Conger  v.  Cook,  56  Iowa,  117;  Hadley  v.  Oreg' 
ory,  .57  Iowa,  157;  Crestoellv.  Slack,  68  Iowa,  110.  Under  these  decisions,  a 
delay  of  from  five  to  thirteen  years  has  been  held  to  be  unreasonable  and  to 
amount  to  laches.  So  in  Maine  and  Massachusetts,  in  consequence  of  the 
limitations  of  suits  against  administrators  to  four  years  from  the  time  of  ac- 
cepting the  trust,  license  to  sell  the  decedent's  land  in  payment  of  his  debts 
will  generally  be  refused,  unless  the  application  is  made  within  the  four 
years,  or  within  a  reasonable  time  thereafter,  with  a  satisfactory  explanation 
for  the  delay.  In  these  states,  the  lapse  of  more  than  four  years  before  ap- 
plication to  sell  will  bar  the  right,  in  the  absence  of  clear  explanation  for  the 
delay:  Nowell  v.  Nowell,  8  Me.  220;  Nmoell  v.  Bragdon,  14  Me.  320;  Smith  v. 
Dmoii,  16  Me.  308;  In  re  Allen,  15  Mass.  58;  Heath  v.  Wells,  5  Pick.  139;  16 
Am.  Dec.  383;  Palmer  v.  Palmer,  13  Gray,  326.  The  statute  now  limits  the 
time  to  two  years  in  which  claims  may  be  enforced  against  an  administrator, 
and  an  application  to  sell  the  decedent's  land  is  generally  denied  after  the 
lapse  of  that  time  in  making  the  application:  Aiken  v.  Morse,  104* Mass.  277; 
TarMl  v.  Parkei;  106  Mass.  347;  Edmunds  v.  R^ctiodl,  125  Mass.  363.  The 
same  rule  prevails  in  Mississippi,  where  the  period  of  limitation  against  the 
administrator  is  one  year  after  publication  of  notice  to  creditors:  Fergttson  v. 
ScoU,  49  Miss.  500.  In  New  Hampshire,  claims  against  an  estate  are  barred 
In  three  years  after  grant  of  administration,  except  in  exceptional  cases, 
unless  suit  is  commencetl  or  is  pending  at  the  expiration  of  the  three  years; 
and  the  court  in  Hall  v.  Woodman,  49  N.  H.  295-304,  said:  "  Therefore  no 
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license  of  the  probate  court  should  ever  be  granted  to  sell  real  estate  to  pay 
or  discbarge  debts  or  claims  which  have  been  suffered  to  lie  more  than  three 
years  after  administration  granted  without  being  paid,  except  in  an  excep* 
tional  case."  And  when  an  exceptional  reason  exists  for  extending  the  time, 
the  administrator  mast  make  his  application  to  sell  within  a  reasouable  time 
after  the  cause  for  delay  has  been  adjusted  or  ceased  to  exist,  or  his  applica* 
.  tion  will  be  refused.  Application  to  sell,  filed  fifteen  years  after  his  appoint- 
ment, is  not  made  within  a  reasonable  time.  la  Michigan,  under  the  same 
rule,  the  right  of  the  administrator  to  sell  land  is  barred  in  six  years,  unless 
some  special  reason  for  the  delay  is  shown:  Church  v.  Holcomb,  45  Mich.  29; 
In  re  Moores,  84  Mich.  474.  In  New  York  his  right  is  barred  in  three  years 
from  the  grant  of  administration:  Slocum  v.  English,  62  N.  Y.  494;  PkUi  r. 
PlaU,  105  N.  Y.  488. 

Laches,  Rule  against,  token  Strictly  Applied.  —  The  rale  that  when  a  claim 
against  an  estate  is  barred  by  delay  in  presenting  it,  the  right  of  the  adminis- 
trator to  apply  for  an  order  to  sell  land  belonging  to  the  estate  in  payment  of 
claims  is  also  barred,  should  be  more  strictly  applied  when  the  land  has  passed 
into  the  hands  of  the  heirs  or  of  innocent  purchasers,  than  in  cases  where  it 
still  remains  in  the  hands  of  the  administrator:  Ferguson  v.  Scott,  49  Miss.  500; 
Sail  V.  Woodman,  49  N.  H.  295;  Creswell  v.  Slack,  68  Iowa,  110;  although 
it  has  been  decided,  in  one  state  at  least,  that  the  right  of  the  administrator 
to  sell  the  land  will  not  be  barred  by  delay,  where  the  decedent's  real  estate 
remains  in  the  hands  of  the  heirs:  Mowry  v.  Robinson,  12  R.  I.  152. 

Laches  under  Particular  Statutes.  —  Under  special  statute,  in  Pennslyvania, 
the  lands  of  the  decedent  continue  liable  for  the  payment  of  his  debts,  in  the 
bands  of  his  widow  and  heirs,  for  five  years  after  his  death,  and  unless  a 
claim  is  reduced  to  judgment  within  that  time,  it  is  barred  by  lapse  of  time. 
If  reduced  to  judgment  within  the  five  years,  the  lien  of  the  judgment  con- 
tinues the  lien  of  the  claim  five  years  longer,  and  if  the  land  is  not  sold  within 
the  ten  years,  the  claim  of  the  creditor  and  the  right  to  sell  the  decedent's 
land  in  payment  thereof  are  barred  by  lapse  of  time:  Hope  v.  Marshall,  96  Pa. 
St.  395;  Allen  v.  Krips,  119  Pa.  St.  1;  125  Pa.  St.  504.  In  North  Carolina, 
an  administrator  cannot  sell  lands  of  the  decedent  to  pay  bis  debts,  when  the 
devisee  has  sold  such  land  more  thati  two  years  after  the  grant  of  admin- 
istration; nor  when  such  lands  were  sold  by  the  devisee  during  the  two  years, 
and  after  its  expiration  sold  by  his  vendee  to  a  purchaser  for  value  without 
notice:  Davis  v.  Perry,  96  N.  C.  260;  Murchison  v.   Whitted,  87  N.  C.  465. 

Reasonable  Delay,  What  will  or  will  not  Excuse.  —  The  cases  uniformly 
hold,  that  though  by  strict  analogy  to  statutes  of  limitation  or  of  non-claim 
against  administrators,  or  otherwise,  the  right  of  the  personal  representative 
of  the  deceased  or  of  his  creditor  to  subject  his  land  to  the  payment  of  his 
debts  may  be  barred  by  lapse  of  time  when  the  application  to  sell  is  made, 
still  the  delay,  if  reasonable,  may  be  excused,  and  the  application  granted, 
when  a  satisfactory  explanation  for  such  delay  is  furnished.  Thus  the  fact 
that  the  petition  of  an  administrator  for  leave  to  sell  real  estate  of  the  dece- 
dent for  the  payment  of  debts  is  not  filed  until  some  months  after  the  expira- 
tion of  the  time  for  filing  claims  against  the  estate  is  sufficiently  excused  by 
showing  that  the  property  could  not  have  been  sold  sooner  without  great 
sacrifice,  because  the  value  of  real  estate  was  depreciated,  and  there  was  no 
demand  for  or  opportunity  to  sell  the  same:  Conger  v.  Cook,  56  Iowa,  117; 
Estate  of  Afontgomery,  60  Cal.  645.  So  the  delay  may  be  satisfactorily  ex- 
plained by  showing  that  the  estate  remains  unsettled,  that  its  settlement  has 
been  necessarily  delayed,  and  that  the  lands  remain  in  the  same  condition  m 
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when  the  decedent  died,  or  that  they  remain  in  the  hands  of  the  heirs,  and 
that  no  eqnitiea  have  intervened:  Moore  v.  Elhwwth,  51  111.  308;  Bursen  v. 
Goodspeed,  60  111.  277;  In  re  Allen,  15  Mass.  58;  Palmer  v.  Palmer,  13  Gray, 
326.  So  if  the  estate  has  not  been  closed,  the  will  itself  may  furnish  a  satis* 
factory  explanation  for  the  delay,  if  it  appears  therefrom  that  it  was  not 
intended  that  the  estate  shonld  be  closed  within  the  time  allowed  for  present- 
ing claims  against  it:  Church  v.  Holcomb,  45  Mich.  29;  In  re  Moores,  84  Mich. 
474.  On  the  other  hand,  a  delay  of  ten  years  after  grant  of  administration  in 
applying  for  an  order  to  sell  real  estate  of  the  decedent  to  satisfy  his  widow'i 
award  is  not  excused  by  the  fact  that  the  records  and  files  of  the  probata 
court  were  destroyed  by  fire:  Furlong  v.  i?»7fiy,  103  111.  628.  So  a  delay  of 
thirteen  years  in  making  application  to  sell  a  lot  assigned  to  the  widow  as 
part  of  her  dower  is  not  satisfactorily  explained  by  the  fact  that  she  always 
has  occupied  and  still  continues  to  occupy  it  as  her  homesteadi  McKeam  r, 
Vki,  108  III  373. 


Gilkerson-Sloss  Commission  Co.  v.  Forbes. 

[54  Arkansas,  148.] 
MoRTGAOK  or  Homestead  beforb  Issuance  or  Patent.  —  When  a  person 
has  done  everything  necessary  under  the  homestead  laws  to  entitle  him 
to  a  patent  for  a  tract  of  public  land,  he  may  mortgage  it  before  tha 
patent  therefor  is  issued  to  him,  and  such  mortgage  may  be  enforced. 

Edward  H.  Mathes^  for  the  appellants. 

Battle,  J.  This  action  was  instituted  by  Gilkerson-SlosB 
Commission  Company  to  foreclose  a  mortgage  executed  by  E. 
Forbes  and  his  wife  upon  land  acquired  by  Forbes  from  the 
United  States  under  the  homestead  act  of  Congress.  It  was 
executed  after  Forbes  entered  the  land  and  made  the  proof 
of  residence  and  cultivation  necessary  to  entitle  him  to  a 
patent,  and  after  he  had  received  from  the  proper  officer  a 
final  receipt,  but  before  the  issuance  of  the  patent,  and  was 
given  to  secure  a  note  executed  at  the  same  time.  The  court 
below  held  that  this  mortgage  was  void,  and  dismissed  the 
action. 

The  judgment  of  the  lower  court  was  evidently  based  on 
section  4  of  an  act  of  Congress  entitled  "An  act  to  secure 
homesteads  to  actual  settlers  on  the  public  domain,"  approved 
May  20,  1862,  which  provides:  "  No  lands  acquired  under  the 
provisions  of  this  act  shall,  in  any  event,  become  liable  to 
the  satisfaction  of  any  debt  or  debts  contracted  prior  to  the 
issuing  of  the  patent  therefor."  Does  it  sustain  the  judgment 
o|^e  court? 

When  a  person  does  everything  that  is  necessary  to  entitle 
him  to  a  patent  for  a  tract  of  public  land,  he  becomes  th« 
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equitable  owner  thereof.  The  land  is  segregated  from  the 
public  domain,  ceases  to  be  the  property  of  the  government, 
and  in  the  absence  of  limitations  and  restrictions  legally  im- 
posed, becomes  subject  to  private  ownership,  and  all  the  inci- 
dents and  liabilities  thereof:  Simmons  v.  Wagnery  101  U.  S. 
260;  Deffehack  v.  Hawke,  115  U.  S.  392;  Wirt\  v.  Branson,  98 
U.  S.  118;  Carroll  v.  Safford,  3  How.  441;  Myers  v.  Croft,  13 
Wall.  291.  Section  4  of  the  homestead  act  was  certainly  not 
intended  for  any  such  restriction  or  limitation.  But  it  was 
intended  for  the  protection  of  the  settler,  and  as  an  induce- 
ment to  him  to  settle  upon,  cultivate,  and  improve  the  public 
land,  by  assuring  him  that  he  should  not  be  disturbed  and 
his  land  taken  from  him  by  his  creditors,  by  virtue  of  legal 
process  founded  on  any  debt  contracted  before  his  patent  was 
issued.  The  language  of  the  section  is:  "  No  lands  acquired 
under  the  provisions  of  this  act  shall,  in  any  event,  become 
liable,"  etc.  Shall  become  "  liable,"  —  that  is,  subject  to  be 
taken  without  express  or  tacit  stipulation  under  the  rules  of 
law  or  equity.  It  was  not  intended  as  a  prohibition  upon  the 
right  of  the  settler  to  alienate  by  deed  or  mortgage  after  he 
becomes  entitled  to  a  patent  It  would  illy  comport  with  the 
spirit  of  the  act  to  place  such  a  restriction  upon  the  power  of 
the  settler.  The  tendency  of  it  would  be  to  defeat  the  object 
of  the  act  by  making  the  acquisition  of  land  thereunder  less 
desirable;  for  it  is  well  known  that  patents  do  not  issue  in  the 
usual  course  of  business  in  the  general  land-office  until  sev- 
eral years  after  the  final  receipt  or  certificate  of  entry  is  given; 
and  such  a  restriction  would  for  many  years  deprive  the 
settler  of  a  source  of  credit  which  might,  in  many  cases,  be 
valuable.  In  short,  it  would  be  an  injury  to  the  prudent  and 
necessitous  settler,  and  serve  no  important  purpose  of  public 
policy. 

The  limitation  on  the  right  to  alienate  imposed  by  the 
homestead  act  is  confined  to  the  period  which  expires  when 
the  settler  becomes  entitled  to  a  patent.  In  order  to  prevent 
him  defeating  the  object  of  the  act,  he  is  required  to  make  an 
affidavit,  upon  applying  and  before  he  is  permitted  to  enter, 
that  his  application  to  enter  is  made  for  his  exclusive  use  and 
benefit,  and  that  his  entry  is  made  for  the  purpose  of  actual 
settlement  arid  cultivation,  and  not  either  directly  or  indi- 
rectly for  the  nee  or  benefit  of  any  other  person,  and  after  the 
expiration  of  five  years  to  prove,  by  two  credible  witnesses, 
that  he  has  resided  upon  or  cultivated  the  land  entered  by 
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him  for  the  term  of  five  years  immediately  succeeding  his 
entry,  and  make  an  affidavit  that  no  part  of  the  land  has 
been  alienated,  except  for  church,  cemetery,  or  school  pur- 
poses, or  for  right  of  way  for  railroads.  After  this,  there  is  no 
express  limitation  in  the  act  upon  the  right  of  the  settler  to 
alienate.  This  clearly  indicates  that  the  intention  of  the  act 
is,  that  he  shall  be  free  to  dispose  of  the  land  as  he  wishes 
after  he  becomes  entitled  to  a  patent  to  the  same. 

Our  conclusion  is,  that  a  creditor  cannot  in  any  manner 
acquire  an  involuntary  lien  on  land  acquired  by  his  debtor 
under  the  homestead  laws  of  the  United  States  to  secure  a 
debt  contracted  before  the  issuance  of  the  patent,  but  that  the 
owner  of  the  land  can  mortgage  it,  after  he  becomes  entitled 
to  a  patent,  to  secure  such  debts:  Cheney  v.  Whiter  5  Neb.  261; 
25  Am.  Rep.  487;  Jones  v.  Yoakamy  5  Neb.  265;  Nycum  v. 
McAllister^  33  Iowa,  374;  Newkirh  v.  Marshall^  35  Kan.  77; 
Webster  v.  Bowman,  25  Fed.  Rep.  889;  Lewis  v.  Wetherellj  36 
Minn.  386;  1  Am.  St.  Rep.  674. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded,  with  instructions  to  sustain  the  demurrer  to  the 
appellees'  answer,  and  for  other  Droceedings  not  inconsistent 
with  this  opinion.  

FoBLio  Lands —  Mobtgaob  ot  Homestead  before  Issuanoi  ow  Patent. 
—  A  valid  mortgage  may  be  givea  by  one  who  has  made  entry  under  the 
homestead  laws  of  the  United  States,  npon  the  land  so  entered,  before  he  has 
received  the  certificate  therefor:  Lang  v.  Morey,  40  Minn.  396;  12  Am.  St. 
Rep.  748,  and  note}  Ltwia  v.  WethertU,  36  Minn.  386;  1  Am.  St.  £ep.  674, 
and  note. 


Wooster  v.  Cavendbe 

[51  Abkansas,  163.] 
If OSTOAOES  —  Release  bt  Mistake  —  Equitable  Relisv.  —  A  prior  mort* 
gagee  who,  in  good  faith  and  without  culpable  negligence,  has  released 
the  lien  of  his  first  mortgage,  and  has  taken  a  second  mortgage  to  secara 
his  debt,  in  ignorance  of  an  intermediate  mortgage  on  the  same  premises, 
may  have  the  lien  of  his  prior  mortgage  restored  in  equity,  provided  it 
ean  be  done  without  working  hardship  or  injustice  to  innocent  parties. 
The  fact  that  the  intermediate  mortgagee  has  made  advances  after  th« 
release  of  the  prior  mortgage,  with  full  notice  of  the  nature  of  the  trana- 
aotion,  will  not  bar  relief. 

Samuel  R.  AlleUy  for  the  appellant. 

B.  A,  Bolton^  for  the  appellees. 
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Hemingway,  J.  The  appellees  released  the  lien  of  a  prior 
mortgage,  and  took  a  second  mortgage  to  secure  their  debt. 
They  were  ignorant  that  an  intermediate  mortgage,  covering 
the  same  property,  had  been  made  to  the  appellant.  They 
would  not  have  released  their  prior  mortgage  if  they  had 
known  of  the  one  intermediate.  The  evidence  discloses 
that  they  acted  in  good  faith,  without  culpable  negligence. 
The  appellant  made  some  advances  under  his  mortgage,  be- 
fore the  second  mortgage  of  the  appellees  was  executed,  and 
while  their  first  mortgage  appeared  upon  the  records  as  a  para- 
mount lien;  as  to  those  advances,  he  understood  at  the  time 
that  they  had  the  paramount  lien.  He  made  further  advances 
after  the  first  mortgage  appeared  satisfied  of  record,  but  with 
full  notice  that  it  was  satisfied  only  by  the  execution  of  the 
second;  and  he  could  not  have  been  misled  by  such  record 
satisfaction,  nor  have  believed  that  the  appellees  intended  to 
postpone  their  lien  to  his.  As  the  appellees  acted  in  good 
faith  and  without  culpable  neglect,  under  a  mistake  as  to  a 
material  fact,  it  is  within  the  ordinary  powers  of  a  court  of 
equity  to  grant  them  relief,  provided  it  can  be  done  without 
working  hardship  or  injustice  to  innocent  parties:  1  Story'a 
Eq.  Jur.,  sec.  110;  2  Pomeroy's  Eq.  Jur.,  sec.  849. 

In  cases  in  all  respects  like  the  present,  courts  of  equity 
have  extended  their  aid  and  restored  the  lien  of  the  satisfied 
mortgage;  such  action,  we  think,  is  sustained  by  correct  prin- 
ciple, as  well  as  by  the  authority  of  adjudged  cases:  Bruse  v. 
Nelson,  35  Iowa,  157;  Hutchinson  v.  SwartsweVer,  31  N.  J.  Eq. 
205;  Cohh  v.  Dyer,  69  Me.  494;  Campbell  v.  Trotter,  100  111. 
281;  Jones  on  Mortgages,  sec.  971 ;  Corey  v.  Alderman,  46  Mich. 
540;  Young  y.Shaner,  73  Iowa,  555;  5  Am.  St.  Rep.  701;  Rob- 
inson V.  Sampson^  23  Me.  388;  Oeib  v.  Reynolds,  35  Minn.  331. 

The  judgment  is  aflBrmed. 

Revival  or  Mobtoags  BBLSASieo  bt  Mistake.  — Where  a  mortgage  i» 
released,  and  a  new  one  taken,  on  property  on  which  there  was  a  judgment 
subsequent  to  the  first  mortgage,  of  which  the  mortgagee  was  innocently 
ignorant,  a  court  of  equity  will  decree  that  the  new  mortgage  shall  take  prece* 
dence  to  such  judgment:  Young  v.  Shaner,  73  Iowa,  555;  5  Am.  St.  fiep.  701, 
and  extended  note.  A  mortgage  canceled  of  record  will  be  decreed  a  subsist* 
iug  lien  when  such  cancellation  was  made  under  the  mistaken  impression 
that  the  mortgage  was  satisfied:  Baata  t.  Vruland,  15  N.  J.  Eq.  103;  82: 
Am.  Deo.  269,  and  note. 


Feb.  1891.]     Wesxeiin  Union  Tel.  Co.  v.  Dougherty.      33 
Western  Union   Telegraph   Co.  v,  Dougherty. 

[54  ABKAN81.8,  221.1 
TkLEORAPH    CoJtPANIES  —  STIPULATION   LIMITING   LlABILITT.  —  A   stipnla- 

tioD  by  a  telegraph  company  that  it  will  not  be  liable  unless  a  claim  for 
damages  is  presented,  in  writing,  within  sixty  days  from  the  time  the 
message  is  sent  is  reasonable,  and  will  be  enforced,  even  though  the  com* 
pany  is  guilty  of  negligence. 

U.  M.  and  Q.  B,  Rose,  for  the  appellant. 
Dougherty,  for  himselfl 

HuQHES,  J.  This  is  an  appeal  from  a  judgment  for  fifty 
dollars  against  the  appellant  in  favor  of  appellee,  to  compen- 
sate him  for  damages  sustained  by  the  failure  of  appellant's 
servants  to  deliver  a  telegram  sent  by  appellee  from  Newport 
to  Clarendon,  Arkansas.  There  was  printed  upon  the  face  of 
the  blank  form  upon  which  the  telegram  was  written  these 
words:  "The  company  will  not  be  liable  for  damages  in  any 
case  where  the  claim  is  not  presented,  in  writing,  within  sixty 
days  after  sending  the  message."  The  circuit  court  made  the 
following  declaration  of  law  in  the  case:  "The  condition  in 
reference  to  delay  in  presenting  claim  has  no  application  to  a 
failure  to  deliver,  caused  by  the  negligence  of  defendant's 
agents."  The  only  controversy  in  the  case  is  over  the  correct- 
ness of  this  declaration,  and  the  solution  of  this  depends  upon 
the  reasonableness  and  validity  of  the  above  stipulation  on 
the  blank  of  the  telegraph  company  upon  which  the  message 
was  written  by  appellee's  agent  and  sent  over  appellant's  tele- 
graph line. 

It  has  been  several  times  held  by  this  court  that  a  common 
carrier  may  limit  its  liability  by  contract,  though  it  cannot 
stipulate  against  its  own  negligence  or  the  negligence  of  its 
servants.  The  question  is  not  one  of  power  or  right  to  make 
regulations,  but  of  reasonableness  of  the  regulations.  The 
stipulation  that  the  company  would  not  be  liable  where  the 
claim  is  not  presented  within  sixty  days  was  an  agreement  of 
the  plaintiff  with  the  telegraph  company,  and  was  not  in  vio- 
lation of  any  statute,  and  if  reasonable  and  not  against  public 
policy,  was  binding  upon  him.  We  know  of  no  principle  of 
the  common  law  that  would  prohibit  it.  It  was  not  a  con- 
tract to  cover  the  negligence  of  the  telegraph  company.  It 
was  a  stipulation  against  the  delay  and  neglect  of  the  plain- 
tiff in  presenting  his  claim,  and  it  does  not  appear  unreason- 
able.     By  reason  of  the  character  of  the  business,  and  the 
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great  number  of  messages  sent  over  the  lines  of  a  telegraph 
company,  and  the  importance  of  early  information  of  claims 
to  enable  the  company  to  keep  an  account  of  its  transactions, 
and  the  impossibility  of  recalling  them  all  and  accounting  for 
them  from  memory  after  the  lapse  of  a  considerable  period  of 
time,  it  does  not  appear  that  a  stipulation  that  a  claim  for 
damages  should  be  presented,  in  writing,  within  sixty  days 
from  the  time  the  message  is  sent  is  unreasonable:  Wolf  y. 
Western  U.  Tel  Co.,  62  Pa.  St.  87;  1  Am.  Rep.  387;  Young  v. 
Western  U.  Tel.  Co.,  65  N.  Y.  163;  Cole  v.  Western  U.  Tel.  Co., 
33  Minn.  227;  Heimann  v.  Western  U.  Tel  Co.,  57  Wis.  562. 

Such  a  condition  is  not  only  not  a  stipulation  against  the 
negligence  of  the  company,  but  it  implies  that  a  liability  may 
be  incurred  for  negligence;  and  it  requires  that  one  who  seeks 
to  recover  damages  for  such  negligence  shall  present  his  claim, 
in  writing,  within  sixty  days,  or  be  held  to  have  waived  it. 
Conventio  vincit  legem:  Messengale  v.  Western  U.  Tel.  Co.,  17 
Mo.  App.  257.  "  When  a  definite  term  is  fixed,  the  question 
of  its  reasonableness  is  to  be  determined  by  the  court  "*:  Me»- 
sengale  v.  Western  U.  Tel  Co.,  17  Mo.  App.  257.  In  the  above 
case,  thirty  days  were  held  to  be  a  reasonable  time.  And 
twenty  days  have  been  held  sufiicient. 

We  know  of  no  public  policy  that  would  be  violated  by  con- 
ceding to  a  competent  person  the  right  to  make  a  reasonable 
contract;  and  it  is  not  unlawful  for  such  a  person  to  limit 
himself  to  less  time  than  would  be  allowed  by  the  statute  of 
limitations  within  which  to  assert  his  claim  for  damages  for 
violation  of  a  contract.  Such  a  one  may  renounce  a  privilege 
allowed  him  by  law,  and  such  renunciation  will  bind  him.  It 
is  said  that  "  statutes  of  limitation  prohibit,  not  the  limita- 
tion of  actions,  but  the  indefinite  postponement  of  them": 
Greenhood  on  Public  Policy,  505;  North  Western  Ins.  Co.  v. 
Phcenix  Oil  etc.  Co.,  31  Pa.  St.  448;    Wolf  v.  Western  U.  Tel  Co., 

62  Pa.  St.  87;  1  Am.  Rep.  387;    Western  U.  Tel  Co.  v.  Rains, 

63  Tex.  27;  see  Gray  on  Telegraphs,  62. 

The  authorities  are  almost  uniform  in  maintaining  the 
reasonableness  and  validity  of  such  a  stipulation. 

The  third  declaration  of  law  made  by  the  circuit  court  was 
erroneous  for  the  reasons  above  indicated;  wherefore  the  judg- 
ment is  reversed,  and  the  cause  is  remanded  for  a  new  trial. 

Teucokaph  CovTAyiss — Dahaois  —  Stipulation  LnnTHfo  Tim  fob 
Ci.AiHiNa.  —  A  telegraph  company  may  lawfully  contract  that  any  claim  for 
damages  moit  be  made  within  sixty  days:   Wettem  U.  Td.  Co.  r.  Jonea,  95 
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Ind.  228;  48  Am.  Rep.  713,  and  note;  Wolf  v.  Western  U.  Tel  Co.,  62  Pa. 
St.  83;  1  Am.  Rep.  387;  Western  U.  Tel.  Co.  v.  Morris,  77  Tex.  173.  See 
extended  notes  to  Capehart  v.  Seaboard  etc.  R.  R.  Co.,  31  Am.  Rep.  510,  511; 
and  Western  U.  Tel  Co.  v.  BUmchard,  45  Am.  Rep.  491,  492.  In  Western  U. 
Tel  Co.  V.  Dunjield,  11  CoL  335,  and  Western  U.  Tel  Co.  v.  Culbersm,  79 
Tex.  65,  it  was  held  that  a  stipulation  limiting  suoh  time  to  thirty  days  was 
reasonable. 


Tubman  v.  Bell. 

[M  Abkaksas,  273.] 

MOBTOAOSS  —  FORECLOStTRB  AGAINST  EqUITABLB  OwhEB  —  PARTIES. — The 
equities  of  a  grantor  in  an  absolute  deed,  who  retains  an  unrecorded  de< 
feasance,  are  postponed  only  to  the  lien  of  the  subsequent  mortgagee  of 
his  grantee  without  notice,  and  cannot  be  extinguished  or  foreclosed  by 
■nit  to  which  he  is  not  a  party.  He  may  therefore  redeem  from  the 
purchaser  under  foreclosure,  especially  when  he  gives  notice  of  his  equi< 
ties  at  the  foreclosure  sale,  and  prior  thereto  records  his  defeasance. 

MoBTOAOKS  —  FoRECLOSURB  FcjRCHASBR  —  SuBBOOATioN.  —  A  purchaser  at 
foreclosure  sale  under  a  mortgage  succeeds  to  all  the  rights  of  the  holder 
of  the  mortgage  foreclosed. 

MoBTQAOBs  —  Priority  and  Extent  of  Lien  — NoncB.  —  A  second  mort- 
gagee  with  notice  of  his  mortgagor's  mortgage  on  the  same  land  can 
enforce  his  lien  only  to  the  extent  of  his  mortgagor's  claim.  If  he  is 
without  notice,  he  can  enforce  his  lien  to  the  extent  of  his  entire  mort- 
gage  debt. 

Rbgistration  —  Unrecorded  Deed  NEaLioENTLY  WrrHDRAWN  from  Re- 
corder's Office  is  not  Notice.  —  Where  the  holder  of  a  deed,  after 
filing  it  for  record,  negligently  withdraws  it  from  the  recorder's  office 
before  it  is  recorded,  and  before  attaching  thereto  any  certificate  of  its 
record,  such  deed  is  not  notice  to  an  innocent  purchaser  for  value,  so  as 
to  protect  such  holder. 

HoTiOB  —  Possession  bt  Grantor  after  CJonvetanob  as  Noticb  of  Equi- 
TIES.  —  Where  a  grantor  who  has  given  a  warranty  deed  continues  in 
open  and  notorious  possession  of  agricultural  land  at  the  time  of  the 
grant,  and  for  a  considerable  time  thereafter  during  crop  season,  8ubse« 
quent  purchasers  are  put  upon  notice  and  under  duty  to  make  inquiries 
as  to  his  rights  and  equities  in  the  land,  unless  he  has,  either  expressly 
or  by  a  recognized  course  of  dealing,  held  out  his  grantee  as  authorized 
to  convey. 

pBAcrriCE  —  Parties.  — A  co-defendant  to  a  cross-complaint  must  be  made  a 
party,  or  must  appear,  before  his  rights  can  be  adjudicated. 

Nbw  Trial  in  Equity  will  be  Granted,  when  the  case  cannot  be  intelli- 
gently  determined  because  both  parties  have  without  fault  failed  to  in- 
troduce  material  evidence. 

Suit  to  remove  cloud  on  title.  Turman,  the  appellant,  con- 
v^ed  the  land  in  dispute  to  one  Gilbreath,  as  security  for  a 
loan,  retaining  a  written  defeasance.  Gilbreath  afterwards 
mortgaged  the  land  to  the  National  Bank.    The  bank  fore- 
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closed  without  making  Turman  a  party,  and  the  appellees,. 
Bell  and  others,  purchased  at  the  foreclosure  sale,  and  after- 
wards brought  this  suit  to  cancel  Turman's  defeasance, 
making  Gilbreath's  administrator  a  party.  Turman,  by 
cross-complaint,  asked  to  redeem  upon  payment  of  the  debt 
due  by  him  to  Gilbreath's  estate,  but  he  failed  to  make  the 
latter's  administrator  a  party,  nor  did  the  latter  appear. 
Judgment  dismissing  Turman's  cross-complaint  and  cancel- 
ing his  deed  of  defeasance.  Other  facts  appear  in  the  opin- 
ion. 

J.  M.  Moor€y  George  H.  Sanders,  and  T.  P.  Wincheaterf  for 
the  appellant. 

L.  P.  Sandeh  and  C.  E.  Warner,  for  the  appellees. 

Hemingway,  J.  As  a  general  rule,  no  person  can  be  affected 
by  any  judicial  proceeding  to  which  he  is  not  a  party;  and  a 
judgment  takes  effect  only  between  the  parties,  and  gives  no 
rights  to  or  against  third  persons:  Freeman  on  Judgments, 
sec.  154.  So  a  foreclosure  is  effectual  against  only  those  per- 
sons interested  in  the  equity  who  were  parties;  and  while  the 
foreclosure  of  a  paramount  lien  conveys  title,  it  is  subject  to 
the  right  of  redemption  of  junior  encumbrancers  who  were  not 
parties  to  the  proceeding:  2  Jones  on  Mortgages,  sec.  1395. 
In  this  case,  the  parties  have  treated  the  transactions  between 
Gilbreath  and  Turman  as  a  mortgage,  and  we  think  properly. 
Turman  was  therefore  the  equitable  owner  of  the  land,  and 
Gilbreath  held  the  legal  title  only  by  way  of  security.  The 
mortgagees  of  Gilbreath  could  not,  therefore,  foreclose  Tur- 
man's equity  of  redemption  in  a  suit  to  which  he  was  not  a 
party. 

It  is  argued  that  Turman  is  estopped  to  assert  his  equities 
against  the  bank,  the  mortgagee  of  Gilbreath,  because  he  per- 
mitted the  bank  to  take  its  mortgage  and  kept  his  equities 
hidden.  If  the  fact  be  as  alleged,  the  estoppel  would  only 
operate  to  postpone  the  rights  of  Turman  to  the  lien  of  the 
bank.  It  would  not  extinguish  his  rights  or  authorize  the 
bank  to  foreclose  them  by  a  suit  to  which  he  was  a  stranger. 

It  is  further  argued  that  he  is  estopped  to  assert  his  equities 
against  the  plaintiffs,  purchasers  at  the  foreclosure  sale, 
because  he  permitted  them  to  purchase  without  disclosing  his 
interest.  This  contention,  we  think,  rests  upon  no  basis  of 
fact.  Before  the  sale  under  the  decree,  he  filed  with  the 
recorder,  and  had  recorded,  Gilbreath's  deed  of  defeasance,  and 
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that  gave  notice  of  bis  rights  under  it  to  all  persons  dealing 
with  tbe  property.  Moreover,  he  was  present  at  tbe  sale,  and 
before  the  land  was  offered  he  gave  notice  of  his  equities  to  all 
persons  in  attendance.  It  is  true  that  there  is  a  conflict  of 
evidence  as  to  the  latter  fact,  but  we  think  the  fair  preponder- 
ance sustains  our  statement.  He  testified  positively  that  he 
gave  the  notice  by  reading  a  paper  which  he  had  previously 
prepared.  To  strengthen  his  statement,  he  produced  the  paper 
and  incorporated  it  in  his  testimony.  His  narrative  is  either 
true  or  corruptly  false;  for  if  he  in  fact  did  not  give  the  notice, 
he  could  not  believe  that  he  had  given  it,  or  innocently  produce 
as  a  paper  read  one  which  in  fact  he  had  not  read.  He  is  cor- 
roborated in  his  statement  by  a  number  of  witnesses.  On  the 
other  side,  several  witnesses  testified  that  they  heard  him 
read  no  such  notice,  and  one  testified  that  he  did  not  read  it. 
They  may  be  honest,  and  nevertheless  Turman's  statement 
may  be  true.  That  he  read  one  notice  all  agree;  and  it  may 
be  that,  although  he  read  another,  these  witnesses  failed  to 
observe  that  the  reading  included  more  than  one  paper.  Or, 
as  several  years  intervened  between  the  day  of  sale  and  that 
of  testifying,  they  may  not  have  recalled  on  the  latter  date  all 
that  they  observed  on  the  former. 

So  we  hold  that  Turman  had  an  interest  in  the  property  of 
which  he  could  not  be  deprived  by  a  foreclosure  to  which  he 
was  a  stranger,  and  that  he  is  not  estopped  to  assert  it  in  a 
proceeding  to  redeem  from  the  purchaser  under  the  foreclosure. 

Upon  what  terms  is  he  entitled  to  redeem?  In  approach- 
ing that  question,  it  may  be  well  to  say  that  the  plaintiffs,  aa 
purchasers  at  the  foreclosure  sale,  succeeded  to  all  the  rights 
of  the  bank  as  holder  of  the  mortgage  foreclosed:  2  Jones  on 
Mortgages,  sec.  1395,  and  cases  cited.  What  those  rights 
were  as  against  Turman,  we  shall  now  proceed  to  consider. 

If  the  bank  took  the  mortgage  with  notice  that  Gilbreath 
held  the  lands  only  by  way  of  security,  and  that  the  equitable 
title  was  in  Turman,  then  the  rights  conferred  by  the  mortgage 
could  not  be  greater  as  against  Turman  than  Gilbreath  actu- 
ally held.  If,  on  the  contrary,  Turman  invested  Gilbreath 
with  the  legal  title  to  the  land  and  clothed  him  with  the 
indicia  of  absolute  ownership,  and  the  bank  took  its  mortgage 
without  notice  of  his  qualified  rights,  then  Turman  cannot  set 
lEQ)  his  claim  to  prejudice  the  collection  of  its  mortgage  debt. 
That  does  not  imply  that  Turman  may  not  set  up  his  right  to 
redeem  as  against  the  mortgage,  but  only  that  he  cannot  set 
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it  up  80  as  to  prejudice  or  defeat  the  collection  of  the  claim 
secured.  We  hold  that  if  the  bank  took  the  mortgage  with 
the  notice  of  Turman's  rights,  it  can  collect  from  the  land  no 
more  than  Gilbreath  could;  but  if  it  took  without  notice,  it  can 
collect  the  entire  amount  due  on  its  mortgage. 

Turman  contends  that  the  bank  took  with  notice  given,  — 
1.  By  the  filing  of  the  instrument  of  defeasance  for  record, 
and  2.  By  his  open  and  notorious  possession  of  the  land, 
continued  from  the  time  that  Gilbreath  received  his  deed 
until  the  bringing  of  this  suit. 

The  facts  as  bearing  upon  the  alleged  notice  by  registry  are: 
that  on  the  day  the  defeasance  was  executed,  —  being  about 
one  month  after  the  execution  of  the  deed,  —  Turman  left  it 
with  the  recorder  of  the  county  to  be  recorded,  and  it  was 
then  indorsed  by  the  recorder  as  filed  for  record.  Some  time 
afterwards  (the  date  cannot  be  definitely  fixed  from  the  proof)» 
Turman  called  for  the  defeasance,  and  it  was  delivered  to  him 
by  the  recorder.  It  had  not  been  recorded,  and  there  was 
attached  to  it  no  certificate  of  the  recorder  that  it  had  been. 
Subsequently,  after  having  made  a  search  of  the  records  which 
failed  to  discover  the  defeasance,  the  bank  took  its  mortgage. 
It  appears  that  the  bank  had  no  knowledge  of  the  defeasance. 
Turman  believed  that  it  had  been  recorded,  and  did  not  dis- 
cover his  mistake  until  after  the  bank  obtained  the  decree  of 
foreclosure.  Upon  these  facts,  it  is  contended  that  notice  of 
the  defeasance  was  given  from  the  time  it  was  filed  for  record. 
That  contention  is  supported  by  the  decision  of  this  court  in 
the  case  of  Oat8  v.  Walls,  28  Ark.  244;  and  if  it  is  to  be  fol- 
lowed without  limitation,  it  is  decisive  of  this  case.  In  the 
opinion  in  that  case,  the  court  used  the  following  language: 
•'  In  this  case,  Oats  took  his  deed  to  the  proper  office,  placed 
it  in  the  hands  of  the  person  there  in  charge,  and  paid  the  fees 
for  recording;  this  was  all  he  was  required  to  do.  And  any 
acts  thereafter  to  be  done  to  perfect  the  record  and  make  the 
notice  full  to  all  subsequent  purchasers,  etc.,  devolved  upon  the 
clerk,  and  could  not  operate  to  the  prejudice  of  the  mortgagee." 

That  the  holder  of  the  deed  has  done  all  that  is  necessary 
under  our  registry  laws  to  give  notice  of  its  contents  when  he 
files  it  for  record,  and  that  the  subsequent  misconduct  or 
neglect  of  the  recorder  cannot  prejudice  his  rights,  is  the  es- 
tablished law.  But  while  such  holder  is  exempt  from  preju- 
dice by  the  misconduct  or  neglect  of  the  clerk,  we  do  not  think 
the  exemption  should  extend  to  bis  own  acts  that  through  de- 
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sign  or  negligence  affect  others.  If  A  should  file  a  deed  to  be 
recorded,  and  the  recorder  should  so  indorse  it,  and  A  should 
immediately  take  it  out  of  the  ofiQce,  it  would  not  be  contended 
that  such  filing  imparted  any  notice.  Suppose  that  A,  instead 
of  taking  the  deed  immediately  after  it  is  indorsed  by  the  oflB- 
cer,  should  remain  long  enough  in  the  oflfice  for  the  ofl&cer  to 
record  it,  and  should  then  take  it  out,  knowing  that  it  had  not 
been  recorded,  would  any  one  contend  that  such  filing  imparted 
notice  to  subsequent  purchasers  from  A's  grantor?  If  not, 
then  if  A  took  the  deed  out  of  the  recorder's  office  without 
knowing  whether  it  had  been  recorded  or  not,  and  when  he 
might  have  known,  by  examining  it  for  a  recorder's  certificate, 
that  it  had  not  been  recorded,  can  he  insist  that  such  filing 
imparts  notice  to  subsequent  borui  ^(2«  purchasers?  The  stat- 
ute requires,  when  a  deed  has  been  recorded,  that  the  recorder 
attach  to  it  a  certificate  of  the  fact  of  record.  When  the 
owner  takes  a  deed  from  the  recorder's  office,  he  can  easily 
ascertain  either  that  the  certificate  is  or  is  not  attached;  and 
if  it  is  not,  he  has  no  right  to  conclude  that  the  deed  has  been 
recorded  or  to  remove  it  from  file.  If  he  remove  his  deed  be- 
fore it  is  recorded,  he  places  it  in  the  power  of  the  grantor  to 
exhibit  a  clear  title,  and  thus  to  mislead  and  deceive  subse* 
quent  purchasers.  By  the  exercise  of  slight  care  and  caution, 
he  could  have  averted  such  a  possibility;  but  if  he  fails  to  do 
it,  persons  ignorant  of  the  deed,  who  have  examined  the  rec- 
ords, may  be  induced  to  purchase,  when  they  have  exhausted 
all  usual  means  of  inquiry  and  information.  If  they  do  thus 
purchase,  a  loss  must  be  borne.  Where  should  it  fall?  Upon 
him  whose  care  and  caution  could  not  prevent  it,  or  upon  him 
whose  slight  care  and  caution  would  have  prevented  it?  The 
question  implies  its  own  answer.  The  party  whose  negligence 
made  the  loss  possible  should  bear  it,  and  should  be  estopped 
to  set  up  his  prior  right  against  the  party  without  fault. 

The  doctrine  of  constructive  notice  by  registration  rests 
upon  the  idea  that  all  persons  may  learn  and  actually  know 
that  of  which  the  law  gives  notice  and  implies  knowledge; 
and  it  would  contravene  every  principle  of  right  and  fair  deal- 
ing to  permit  one  to  insist  upon  this  constructive  notice,  and 
claim  the  benefit  of  this  implied  knowledge,  when  his  act  had 
made  such  knowledge  unattainable.  We  do  not  think  the  fil- 
ing gave  the  bank  notice  of  Turman's  defeasance. 

These  are  our  views,  after  a  careful  and  serious  considera- 
tion of  Oati  V.  Walls^  28  Ark.  244.     The  cases  cited  in  support 
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of  that  case  have  been  examined  and  scrutinized  by  us,  and 
do  not  conflict  with  the  views  herein  expressed.  In  them  it 
was  held  that  where  the  holder  of  a  deed  filed  it  for  record, 
and  subaequent  adverse  interests  were  created  before  it  was 
recorded,  the  notice  was  complete  by  the  filing;  but  they  were 
cases  in  which  the  failure  to  record  was  due  to  the  delay  of 
the  recorder,  the  loss  or  destruction  of  the  deed,  or  its  abstrac- 
tion from  the  files;  in  none  of  them  did  there  enter  the  ele- 
ment of  the  owner's  misconduct,  either  willful  or  negligent. 
In  so  far  as  that  case  holds  that  a  deed  is  notice  of  its  provis- 
ions from  the  time  it  is  filed  for  record,  and  that  the  efiect  of 
such  notice  cannot  be  impaired  by  the  misconduct  of  the  offi- 
cer, it  is  approved;  but  in  so  far  as  it  holds  that  the  notice 
continues,  as  against  those  who  in  good  faith  and  for  value 
acquire  adverse  interests  after  the  deed,  unrecorded  and  with- 
out a  certificate  of  record,  is  withdrawn  from  the  files,  it  is 
overruled. 

Turman  continued  in  the  possession  of  the  lands  from  the 
date  of  his  deed  to  Gilbreath,  in  Aiigust,  1884,  until  the  exe- 
cution of  the  mortgage  to  the  bank,  in  February,  1885, — in 
fact,  until  the  trial  of  this  cause  in  the  court  below;  and  it  is 
contended  that  this  gave  notice  of  all  his  rights.  As  a  general 
rule,  the  possession  of  land  gives  notice  to  all  the  world  of  the 
rights  of  the  occupant,  when  there  is  no  record  evidence  of  his 
right  of  possession;  but  to  this  rule  there  are  well-established 
exceptions.  Whether  the  continuing  possession  of  a  grantor, 
after  he  has  executed  a  deed  of  general  warranty,  comes  within 
the  rule  or  its  exceptions  was  suggested,  but  not  decided,  by 
this  court  in  the  case  of  QUI  v.  Hardin^  48  Ark.  409.  We 
know  of  no  other  case  in  which  the  question  has  been  alluded 
to  by  this  court.  Between  the  appellate  courts  of  other  states 
there  is  an  irreconcilable  conflict  of  ruling,  and  upon  either 
side  are  to  be  found  courts  of  the  highest  authority. 

Those  that  sustain  the  application  of  the  rule  say  that,  by 
the  terms  of  the  deed,  the  grantor  has  not  the  right  of  posses- 
sion, and  that  his  continuing  possession  gives  notice  that  he 
has  rights  reserved  not  expressed  in  the  deed;  that  inasmuch 
as  the  records  disclose  no  right  of  possession,  it  is  but  reason- 
able to  conclude  that  the  continuing  possession  rests  upon 
some  right  not  disclosed  by  the  records,  and  that  the  reason- 
ableness of  such  conclusion  imposes  upon  persons  about  to 
deal  with  the  land  the  duty  to  make  inquiry:  Illinois  Central 
Ry  Co.  V.  McCuUoughf  59  111.  166;   Daubempeck  y.  Piatt,  22 
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Cal.  330;  New  v.  Wheaton,  24  Minn.  406;  Hopkins  v.  Garrard^ 
7  B.  Mon.  312;  Webster  v.  Maddox,  6  Me.  256;  Seymour  v.  Mc- 
Kinstry,  106  N.  Y.  230;  Wright  v.  5a<es,  13  Vt.  341. 

On  the  other  side,  it  is  said  that  the  execution  of  a  warranty 
deed,  without  reservation,  is  a  most  solemn  declaration  by  the 
grantor  that  he  has  parted  with  all  his  rights  in  the  property, 
and  directly  negatives  the  reservation  of  any  right;  that  those 
who  see  the  deed  are  warranted  in  relying  upon  such  declara- 
tion as  much  as  if  it  had  been  made  to  them  orally  upon  an 
inquiry;  and  that  if  they  acquire  interests  in  faith  of  such  re- 
liance, the  grantor  in  possession  will  be  estopped  to  assert  any 
right  secretly  reserved  from  the  grant;  that  as  the  grantor  has 
declared  that  he  parted  with  his  entire  estate,  strangers  about 
to  deal  with  the  property  would  reasonably  refer  his  continu- 
ous possession  to  the  sufferance  of  the  grantee,  and  would  not 
reasonably  think  to  refer  it  to  a  reserved  right:  Eylar  v.  Eylar, 
€0  Tex.  315;  Van  Keuren  v.  Central  R.  R.  Co.,  38  N.  J.  L.  165; 
Scott  V.  Gallagher,  14  Serg.  &  R.  333;  16  Am.  Dec.  508;  Jaques 
V.  Weeks,  7  Watts,  261;  Koon  v.  Tramel,  71  Iowa,  132;  Bloomer 
T.  Henderson,  8  Mich.  404;  77  Am.  Dec.  453. 

If  the  possession  has  continued  after  the  making  of  the  deed 
but  a  short  time,  it  might  be  reasonably  referred  to  the  suffer- 
ance of  the  grantee;  but  where  it  was  long  continued,  it  would 
much  more  strongly  imply  a  right  in  the  occupant,  and  the 
implication  would  be  sufficient  to  cast  upon  strangers  the  duty 
of  inquiry.  Where  the  lands  were  used  for  agriculture  and 
flold  during  a  crop  season,  it  would  not  be  reasonable  to  pre- 
sume that  the  grantee  would  permit  the  grantor  to  hold  by 
sufferance  after  the  time  when  lands  were  usually  entered 
upon  for  the  purpose  of  the  next  year's  cultivation;  and  pos- 
session continued  after  that  time  could  not  be  explained  upon 
the  presumption  of  sufferance. 

We  think,  with  all  deference  to  those  who  deny  the  application 
of  the  rule  in  such  cases,  that  the  controlling  fact  upon  which 
their  argument  proceeds  is  assumed.  Ordinarily,  the  terms  of 
a  general  warranty  deed  import  a  declaration  that  the  grantor 
has  reserved  no  rights  in  the  subject  of  the  grant,  and  by 
themselves  may  always  bear  such  implication.  But  posses- 
sion is  ordinarily  notice  of  a  claim  of  right;  and  where  a 
grantor  continues  in  possession  at  the  time  of  the  grant  and 
f«r  a  considerable  time  thereafter,  should  not  the  fact  of  pos- 
session be  construed  as  an  assertion  of  reserved  rights,  and  as 
a  limitation  upon  the  provisions  of  the  deed?    True,  the  deed 
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alone  denies  the  reservation  of  equities,  but  it  denies  equally 
the  right  to  continue  in  possession.  If  the  grantor  then  holds 
open  possession  against  the  terms  of  his  deed,  is  it  not  a  rea- 
sonable implication  that  he  has  rights  not  expressed  in  it?  If 
possession  thus  qualifies  the  terms  of  the  deed,  and  it  is  open 
and  continued,  then  the  doctrine  of  estoppel  cannot  apply,  for 
the  grantor  may  as  well  expect  persons  to  take  notice  of  his  pos- 
session as  of  his  deed.  We  conclude  that  open  and  notorious 
possession  of  the  lands  by  Turman  from  the  date  of  his  deed 
till  the  date  of  the  bank's  mortgage  would  give  notice  to  the 
bank.  But  such  notice  only  imposes  a  duty  to  make  inquiry 
as  to  the  rights  of  the  occupant;  and  if  he  explain  his  posses- 
sion in  consonance  with  the  right  of  his  grantee  to  convey,  he 
cannot  attack  the  conveyances  of  the  latter.  If  Turman  held 
out  Gilbreath  as  authorized  to  convey  the  land,  either  ex- 
pressly or  by  a  recognized  course  of  dealing,  then  the  bank 
would  have  been  warranted  in  treating  Turman's  possession 
as  in  subordination  to  Gilbreath's  right  to  convey,  and  would 
not  be  prejudiced  by  the  notice. 

It  appears  in  a  general  and  indefinite  way  that  Gilbreath 
made  sales  of  portions  of  the  property  conveyed  to  him  by 
Turman,  but  the  evidence  does  not  disclose  the  dates  or  cir- 
cumstances thereof;  and  we  cannot  determine  what  effect  they 
should  have  upon  the  notice  by  possession.  Moreover,  the 
parties  directed  their  attention  to  the  development  of  the  facts 
with  reference  to  the  filing  and  withdrawing  from  file  of  the 
instrument  of  defeasance,  and  did  not  fully  develop  the  facts 
relative  to  Turman's  continued  possession.  They  treated  the 
case  of  Oats  v.  Walls,  28  Ark.  244,  as  settling  the  law  of  notice 
by  registry,  and  limited  their  evidence  to  the  good  faith  of 
Turman  in  withdrawing  his  unrecorded  defeasance  from  the 
files.  Justice  demands  that  further  proof  be  permitted  to  sup- 
ply the  omission  as  to  the  matters  above  indicated. 

It  is  contended,  and  the  record  contains  suggestions,  that 
Turman  received  a  part  of  the  money  secured  by  the  bank 
mortgage,  in  addition  to  the  amount  he  owed  Gilbreath;  if 
so,  he  can  redeem  only  by  paying  it  as  well  as  his  original 
debt.  But  if  the  mortgage  represented  money  borrowed  by 
Gilbreath  for  liis  own  use,  or  for  the  purpose  of  discharging 
debts  of  Turman  which  he  was  bound  by  the  terms  of  his 
agreement  with  Turman  to  pay,  then  the  amount  charged  on 
the  land  in  favor  of  plaintiffs  should  be  credited  on  Turman's 
debt  to  Gilbreath. 
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It  does  not  appear  that  Gilbreath's  administrator  was  made 
a  party  to  Turman's  cross-complaint,  or  that  he  appeared  to 
it.  In  order  that  the  rights  of  the  parties  may  be  fully  adju- 
dicated, he  should  be  made  a  party. 

We  do  not  usually  remand  an  equity  cause  for  a  new  trial; 
but  we  should  vary  the  practice  where  it  is  obvious  that  a 
cause  cannot  be  otherwise  intelligently  determined,  and  such 
condition  exists  without  fault  of  the  parties.  We  therefore 
reverse  the  judgment  for  the  reasons  indicated,  and  remand 
the  cause  for  further  proceedings  and  retrial. 


MOSTOAOES  —  FOBECLOStJRB  AGAINST  PaBTIKS  HoLDINO  EqUITABLB  InTBR- 

SST3.  —  Holders  of  outstanding  tax  liens  may,  in  Kansas,  be  brought  in  and 
their  validity  determined  in  a  suit  to  foreclose:  Broquet  v.  Warner,  43  Kan. 
48;  19  Am.  St.  Rep.  124.  No  valid  decree  for  the  sale  of  the  property  caa 
be  obtained  at  foreclosure  against  an  equitable  owner  unless  he  has  had  hia 
day  in  court:  Ooodenow  v.  Ewer,  16  Cal.  461;  76  Am.  Dec.  540,  and  note; 
Bogga  v.  Fowler,  16  Cal.  559;  76  Am.  Dec.  561,  and  note.  Parties  interested 
in  the  subject-matter  of  a  suit  in  equity  to  foreclose  must  be  brought  in  as 
parties,  though  their  interests  are  different:  Wolff  v.  Ward,  104  Mo.  127;  Hilt 
V.  Toicnley,  45  Minn.  167. 

MoKTQAOES  —  Rights  of  Purchaser  at  Foreclosurb  Salb.  — The  pur- 
chaser at  a  foreclosure  sale  is  entitled  to  be  subrogated  to  all  the  rights  which 
the  mortgagee  originally  had:  Dutdier  v.  Bobby,  86  Ga.  198;  22  Am.  St.  Rep. 
444;  Anson  v.  Anson,  20  Iowa,  55;  89  Am.  Dec.  514,  and  note. 

Mortgages  —  Rights  of  Junior  Mobtgaobe.  — A  junior  mortgagee  who 
was  not  made  a  party  to  a  foreclosure  suit  by  the  senior  mortgagee,  and  who 
has  notice  of  his  rights,  may  foreclose  against  the  mortgagor,  or  may  redeem 
from  the  first  mortgagee  or  his  assignee:  Annon  v.  Anson,  20  Iowa,  55;  89  Am. 
Dec.  514,  and  note.     See  Moloney  v.  Eaheart,  81  Tex.  281. 

Deeds — Registration  as  Notice. — The  mere  depositing  of  a  deed  for 
record  does  not  constitute  notice  to  the  public.  It  must  be  duly  recorded 
and  indexed:  Ritchie  v.  Oriffitlis,  1  Wash.  429;  22  Am.  St.  Rep.  155,  and 
note.  An  unrecorded  deed  is  not  notice  to  creditors:  Wilkina  v.  Bevier,  43 
Minn.  213;  19  Am.  St.  Rep.  238,  and  note.  And  the  same  rule  applies  in 
the  case  of  subsequent  purchasers:  Anthony  v.  Wheeler,  130  111.  128;  17  Am. 
St.  Rep.  281,  and  extended  note;  Slater  v.  Moore,  86  Va.  26;  Robertson  ▼. 
Burden,  89  Ala.  500;  Thomas  v.  Burnett,  128  IlL  37. 

Real  Propertt  —  Occupation  as  Notice  of  Title.  —  The  occupation  of 
property  by  a  tenant  is  notice  to  a  judgment  creditor  of  the  landlord's  title 
thereto:  Wilkins  v.  Bevier,  43  Minn.  213;  19  Am.  St.  Rep.  238,  and  note. 
The  possession  of  real  estate  is  constructive  notice  of  the  title  of  the  ocoa> 
pant:  Johnson  v.  Glancy,  4  Blackf.  94;  28  Am.  Dec.  45,  and  note.  Continued 
possession  under  an  unrecorded  deed  gives  rights  prior  to  those  of  a  Babse* 
quent  recorded  deed:  Daniel  v.  Hester,  29  S.  0.  147. 
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Chrisman  v.  State. 

[54  Abkamsab,  283.] 

Absattlt  with  Intknt  to  Kill  —  Pboo»  ov  Intent.  —  Under  an  indictment 
for  assault  with  intent  to  kill,  the  specific  intent  must  be  proved.  It 
will  not  be  presumed  from  proof  of  an  assault  with  a  deadly  weapon 
without  provocation. 

Assault  with  Intent  to  Kill — Intent  Question  fob  Jury.  —  On  the  trial 
of  an  indictment  for  assault  with  intent  to  kill,  it  is  clearly  within  the 
province  of  the  jury  to  consider  the  nature  of  the  weapon  used  and  the 
manner  of  using  it,  together  with  all  the  other  circumstances  in  the  case, 
in  determining  whether  or  not  the  assault  was  committed  with  the  in« 
tent  alleged. 

Ihtoxioation  as  Defense  to  Crime.  — Voluntary  intoxication  will  not  ez> 
cuse  the  commission  of  a  criminal  act;  yet  where  a  person  is  accused  of  a 
crime  which  can  be  committed  only  by  doing  a  particular  thing  with  a 
specific  intent,  it  may  be  shown,  in  defense,  that  at  the  time  of  doing 
the  act  charged,  the  accused  was  so  drunk  that  he  could  not  have  enter* 
tained  the  intent  necessary  to  constitute  the  offense. 

A.  S.  McKennon  and  J.  E.  Cravens^  for  the  appellant. 

W.  E,  Atkinson^  attorney-general,  for  the  appellee. 

Mansfield,  J.  The  appellant  was  convicted  of  an  assault 
with  intent  to  kill  and  murder  F.  J.  Stanfield.  The  statute 
under  which  the  indictment  was  found  declares  that  "  who- 
ever shall  feloniously,  willfully,  and  with  malice  aforethought 
assault  any  person,  with  intent  to  murder  or  kill,  ....  shall, 
on  conviction  thereof,  be  imprisoned  in  the  penitentiary  not 
less  than  three  nor  more  than  twenty-one  years":  Mansfield's 
Digest,  sec.  1567.  It  has  been  frequently  held  by  this  court 
that  an  indictment  under  this  section  of  the  criminal  law  can- 
not be  sustained,  unless  the  evidence  would  have  warranted  a 
conviction  for  murder  if  death  had  ensued  from  the  assault 
charged  to  have  been  committed:  Lacefield  v.  State,  34  Ark. 
275;  36  Am.  Rep.  8,  and  cases  there  cited.  But  it  has  never 
been  ruled  here  that  such  evidence  will  in  every  case  be  suflS- 
cient.  On  the  contrary,  the  decision  in  the  case  of  Lacefield 
V.  State,  34  Ark.  275,  36  Am.  Rep.  8,  and  that  in  Scott  v. 
State,  49  Ark.  156,  both  distinctly  recognize  the  doctrine  laid 
down  by  Bishop,  that  an  attempt  to  commit  a  crime,  such  as 
the  attempt  charged  in  this  indictment,  is  an  offense  consist- 
ing of  two  elements,  —  "an  evil  intent  and  a  simultaneous 
resulting  act."  Commenting  on  this  class  of  crimes,  Mr. 
Bishop  says:  *'  When  we  say  that  a  man  attempted  to  do  a 
thing,  we  mean  that  he  intended  to  do,  specifically,  it,  and 
proceeded  a  certain  way  in  tlie  doing.     The  intent  in  the 
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mind  covers  the  thing  in  fall;  the  act  covers  it  only  in  part. 
Thus  to  constitute  murder,  the  guilty  person  need  not  intend 
to  take  life;  but  to  constitute  an  attempt  to  murder,  he  must 

so  intend The  intent  must  be  specific  to  do  some  act 

which,  if  it  were  fully  performed,  would  constitute  a  substan- 
tive crime.  Therefore  ....  general  malevolence  is  not  suf- 
ficient, even  though  of  a  sort  which,  added  to  the  appropriate 
act,  would  constitute  an  ordinary  substantive  ofiense."  After 
further  comment  on  this  subject,  the  same  author  says:  "  The 
doctrine  of  an  intent  in  law,  difiering  from  the  intent  in  fact, 
is  not  applicable  to  these  technical  attempts;  and  if  the  pris- 
oner's real  purpose  were  not  the  same  which  the  indictment 

specifies,  he  must  ....  be  acquitted For  the  charge 

is,  that  the  defendant  put  forth  an  act  whose  criminal  quality 
or  aggravation  proceeded  from  a  specially  evil  intent  prompt- 
ing it;  and  in  reason,  we  cannot  first  draw  an  evil  intent  from 
an  act,  and  then  enhance  the  evil  of  the  act  by  adding  this 
intent  back  again  to  it":  1  Bishop's  Crim.  Law,  sees.  729-731, 
735.  In  Lacefield  v.  State,  34  Ark.  275,  36  Am.  Rep.  8,  the 
court  said,  that  while  "it  is  true  that  every  person  is  pre- 
sumed to  contemplate  the  ordinary  and  natural  consequences 
of  his  acts,  such  presumption  does  not  arise  where  the  act  fails 
of  efiFect,  or  is  attended  by  no  consequences;  and  where  such 
act  is  charged  to  have  been  done  with  a  specific  intent,  such 
intent  must  be  proved,  and  not  presumed  from  the  act."  As 
an  application  of  this  doctrine,  it  was  held  in  that  case  that 
where  one,  *'  intending  to  kill  A,  shoots  and  wounds  B,  .  .  .  . 
he  cannot  be  convicted  of  an  assault  with  intent  to  kill  B." 
In  Scott  V.  State,  49  Ark.  156,  the  defendant  was  charged  with 
an  assault  upon  one  Bannister,  with  intent  to  kill  and  murder 
him;  and  the  trial  court  instructed  the  jury  that  if  they  be- 
lieved from  the  evidence  that  the  defendant  shot  at  some  one 
other  than  Bannister,  or  if  they  had  "  a  reasonable  doubt  as 
to  whom  the  defendant  intended  to  shoot,"  they  should  acquit 
the  defendant,  unless  they  further  found  from  the  evidence 
that  the  defendant  shot  into  the  house  of  Bannister,  and  into 
a  crowd  where  he  (Bannister)  was  at  the  time  situated,  with- 
out provocation,  and  when  all  the  circumstances  of  the  shooting 
showed  an  abandoned  and  wicked  disposition  and  a  reckless 
disregard  of  human  life."  But  this  court  held  that  as  the 
"essence"  of  the  crime  charged  was  the  specific  intention  to 
tafee  the  life  of  Bannister,  it  was  necessary  to  prove  the  intent 
laid  in  the  indictment  to  the  satisfaction  of  the  jury;  and  the 
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judgment  was  reversed  on  the  ground  that  the  concluding 
portion  of  the  charge  quoted  above  was  "liable  to  mislead  the 
jury  into  the  belief  that  proof  of  the  particular  intent  alleged 
could  be  dispensed  with." 

In  this  case,  the  evidence  shows  that  the  defendant  as- 
saulted Stanfield.  with  a  knife,  inflicting  upon  the  person  of 
the  latter  a  dangerous  wound.  The  testimony  furnishes  no 
description  of  the  knife  used  by  the  defendant;  but  from  the 
nature  of  the  wound  received  by  Stanfield,  and  from  what  is 
said  of  the  knife,  it  may  well  be  inferred  that  it  was  a  deadly 
weapon.  There  was  evidence  showing  that  the  defendant  was 
intoxicated  at  the  time  of  making  the  assault,  and  that  he 
had  been  drinking  to  excess  for  about  four  weeks.  It  was 
also  shown  that  he  had  been  intemperate  for  several  years; 
and  one  of  the  witnesses  stated  that  when  intoxicated  he 
seemed  to  be  irrational,  and  had  the  appearance  of  "  a  raving 
maniac."  Another  stated  that  for  a  week  or  more  before  the 
assault  on  Stanfield,  the  defendant  did  not  appear  to  know 
"  what  he  was  about."  Others  described  his  condition  during 
the  same  time  by  saying  that  they  did  not  think  he  '*  was  at 
himself."  Several  witnesses,  however,  on  the  part  of  the  state, 
testified  that  although  drunk  at  the  time  of  the  assault,  the 
defendant  did  not  appear  to  be  irrational.  The  court,  against 
the  defendant's  objection,  gave  to  the  jury  the  following  in- 
struction:— 

"  5.  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant assaulted  and  stabbed  the  prosecuting  witness  with  a 
knife,  calculated  ordinarily  to  produce  death,  without  provoca- 
tion, the  law  presumes  that  he  did  it  with  the  felonious  design 
to  kill;  and  the  burden  of  proof  is  on  the  defendant  to  show 
to  the  contrary,  either  by  proof  on  the  part  of  the  state  or  de- 
fense." 

Tested  by  the  ruling  of  this  court  in  the  cases  cited  above, 
and  by  numerous  decisions  in  other  states  having  statutes 
similar  to  that  on  which  the  indictment  is  based,  this  instruc- 
tion was  erroneous.  Whether  the  defendant  assaulted  Stan- 
field with  the  specific  intent  alleged  in  the  indictment  was  a 
question  of  fact  which  it  was  his  right  to  have  determined  by 
the  jury,  upon  the  whole  evidence  in  the  cause.  But,  under 
the  instruction  copied  above,  the  jury  were  at  liberty  to  pre- 
sume the  existence  of  a  felonious  intent  to  kill,  from  the  facts 
mentioned  in  the  court's  charge,  without  considering  any 
others.     We  do  not  hold  that  it  would  have  been  improper  to 
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instruct  the  jury  that  the  defendant  should  be  presumed  to 
have  intended  the  natural  and  probable  consequences  of  his 
act  in  stabbing  the  prosecuting  witness.  For  it  was  clearly 
the  province  and  duty  of  the  jury  to  consider  the  nature  of 
the  weapon  used  by  the  defendant,  and  his  manner  of  using  it, 
together  with  all  the  other  circumstances  of  the  case,  in  deter- 
mining whether  the  assault  was  in  fact  committed  with  the 
intent  alleged  in  the  indictment:  1  Bishop's  Crim.  Law,  sec. 
735,  note  1.  But  the  objectionable  charge  shifted  the  burden 
of  proof  as  to  the  question  of  such  intent,  which  would  still 
remain  for  the  determination  of  the  jury,  although  they  be- 
lieved that  the  facts  recited  by  the  court's  instruction  had 
been  established  by  the  evidence:  Ogletree  v.  State^  28  Ala. 
693;  State  v.  Neal,  37  Me.  468;  1  Starkie  on  Evidence,  10th 
ed.,  72;  State  v.  Jefferson,  3  Harr.  (Del.)  571. 

We  do  not  think  it  necessary  to  review  on  this  appeal  the 
other  rulings  of  the  circuit  court  complained  of  by  the  defend- 
ant. But^s  the  cause  must  be  remanded,  we  think  it  proper 
to  say,  that  although  voluntary  drunkenness  cannot,  as  the  jury 
were  told  by  the  court,  excuse  the  commission  of  a  criminal 
act,  yet  where  a  person  is  accused  of  a  crime  such  as  can  be 
committed  only  by  doing  a  particular  thing  with  a  specific 
intent,  it  may  be  shown  that  at  the  time  of  doing  the  thing 
charged  the  accused  was  so  drunk  that  he  could  not  have 
entertained  the  intent  necessary  to  constitute  the  ofi'ense:  1 
Bishop's  Crim.  Law,  sec.  413.  Thus  in  Wood  v.  State,  34 
Ark.  341,  36  Am.  Rep.  13,  it  was  held  that  "  if  one  at  the  time 
of  taking  property  is  so  under  the  influence  of  intoxicating 
liquor  that  a  felonious  intent  cannot  be  formed  in  his  mind, 
he  is  not  guilty  of  larceny."  The  law  on  this  subject  is  fur- 
ther illustrated  by  a  ruling  in  Casat  v.  State,  40  Ark.  511.  In 
the  latter  case,  it  was  held  that  voluntary  intoxication  cannot 
reduce  murder  in  the  first  degree  to  a  lower  degree  of  homi- 
cide, unless  it  is  accompanied  by  a  temporary  destruction  of 
reason,  and  that  it  is  not  sufficient  to  prove  a  condition  of 
mere  nervous  excitement  produped  by  drinking. 

For  the  error  we  have  indicated,  the  judgment  must  be  re- 
versed, and  the  cause  remanded  for  a  new  triaL 

AssAULV  WITH  IiiTBNT  TO  EiLi. — Pboot  ovIiTrBNT.  — An  assault  with  • 
deadly  weapon  doea  not  raise  a  presamption  of  intent  to  kill,  where  no  killing 
follvwa:  PaUerson  r.  State,  85  Gku  131;  21  Am.  St.  Bep.  152,  and  note;  and 
the  specific  intent  which  is  an  essential  element  of  the  crime  charged  mast 
be  proved:  Weaver  t.  People,  132  IlL  636;  State  ▼.  ChUdt  42  Kan.  611;  People 
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T.  Chin  Bing  Quong,  79  CaL  553.  The  intent  to  commit  a  crime  is  presumed 
whenever  the  means  used  are  such  as  would  ordinarily  result  in  the  commis- 
sion of  the  forbidden  act:  High  v.  State,  26  Tex.  App.  645;  8  Am.  St.  Rep. 
488;  EngkJiardt  v.  St(Ue,  88  Ala.  100;  State  v.  Musick,  101  Mo.  261.  Intent 
at  the  time  of  the  assault  is  a  question  for  the  jury  to  decide  upon:  Hall  r. 
State,  9  Fla.  203;  76  Am.  Dec.  617. 

Criminal  Law  —  Intoxication  as  a  Defense  to  Cbiub.  —  Voluntary 
intoxication  is  no  excuse  for  committing  a  crime:  State  v.  Shoren,  31  W.  Va. 
491;  18  Am.  St.  Rep.  875,  and  note;  unless  it  is  proved  that  at  the  time  the 
offense  was  committed,  he  was  too  drunk  to  form  an  intent:  Walker  r.  States 
85  Ala.  7;  7  Am.  St.  Rep.  17,  and  note;  State  v.  Hanlon,  62  Vt  334.  Se* 
extended  note  to  Flanigan  v.  People,  40  Am.  Rep.  560-570. 


St.  Louis,  Iron  Mountain,  and  Southern  Bail- 
way  Company  v.  Davis. 

[64  Arkansas,  389.] 

Railkoads— Risks  Assumed  by  Employee — Unblocked  Feogs.  — Where 
an  employee  enters  the  service  of  a  railway  company,  knowing  that  it 
uses  nothing  but  unblocked  frogs,  he  assumes  the  risks  incident  to  their 
use,  and  cannot  recover  for  an  injury  therefrom,  although  the  duty  of 
reasonable  care  would  require  the  company  to  substitute  blocked  for  nn> 
blocked  frogs,  to  promote  the  safety  of  its  employees. 

Master  and  Servant —  Safe  Machinery — Risks  Assumed  by  Emfloyxb. 
—  When  a  master  employs  a  servant  to  do  a  particular  work,  with  a  par- 
ticular kind  of  implement  or  machine,  he  agrees  that  it  is  sound,  and  fit 
for  the  purpose  intended,  so  far  as  ordinary  care  and  pmdence  can  dis- 
cover, but  not  that  it  is  free  from  danger  in  its  use.  The  servant  agree* 
to  use  in  the  service  the  particular  kind  of  implement  or  machine  fur- 
Bished,  and  if  he  is  injured,  his  injury  must  be  ranked  among  the  risk* 
of  the  employment  assumed  by  him  in  entering  the  service. 

Master  and  Servant  —  Risks  Assumed  by  Servant. — An  employee, 
when  he  enters  into  service,  agrees  to  assume  all  risks  ordinarily  inci- 
dent to  his  employment;  and  if  he  is  of  mature  years,  experienced  in  the 
business  undertaken,  and  knows  what  instrumentalities  are  to  be  used 
by  him,  he  assumes  the  risks  incident  to  their  use,  as  well  as  any  other 
xjsk  incident  to  the  business.  If  the  master  nses  proper  care  in  provid- 
ing the  kind  of  instrument  contemplated,  the  employee  cannot  eomplain» 
although  some  other  kind  woold  have  been  less  dangerous. 

Railroads  —  Liability  for  Defective  Machinery. — When  a  railway 
employee  is  injured  while  using  a  draw-head  which  has  a  patent  stmo* 
tural  defect,  he  is  entitled  to  recover  without  proof  that  the  company  had 
notice  of  such  defect;  but  if  the  defect  has  occurred  so  recently  as  to  ex- 
ist in  spite  of  all  proper  care  on  the  part  of  the  oompany,  the  employe* 
is  not  entitled  to  recover. 

Action  to  recover  for  personal  injuries  resulting  in  death. 
They  were  received  by  one  Davis,  a  brakeman  in  the  employ 
of  the  appellant  company,  while  uncoupling  a  car,  and  were 
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alleged  to  have  been  caused  by  reason  of  a  defective  and  un- 
safe coupling,  and  a  dangerous  and  unblocked  frog  or  switch, 
which  detained  him  longer  than  was  usual  or  necessary  on 
the  railway  track,  where  he  was  run  over  by  the  cars  and 
killed.  The  court  instructed  the  jury  as  follows:  "  1.  It  was 
the  duty  of  defendant  to  exercise  reasonable  care  and  prudence 
to  furnish  and  keep  safe  tools  and  appliances  for  its  employees 
to  use  in  carrying  on  its  business  of  running  trains;  and  if  you 
believe  from  the  evidence  that  defendant  neglected  to  perform 
this  duty,  and  that  by  reason  thereof  Davis,  while  in  the  per- 
formance of  his  duties  as  an  employee  of  the  defendant,  was 
killed,  without  fault  or  neglect  on  his  part  contributing  directly 
thereto,  you  must  find  for  the  plaintiflf;  2.  Davis  did  not  for- 
feit the  right  to  recover  for  injuries,  if  any  occurred  by  reason 
of  defendant's  neglect  of  duty,  from  merely  using  defective 
appliances,  unless  the  defect  was  so  apparent  that  a  prudent 
man  would  not  have  continued  in  defendant's  employ  while 
such  appliances  were  in  use;  nor  does  the  knowledge  of  Davis 
that  open  frogs  were  used  excuse  defendant,  if  such  frogs  were 
defective  or  improper  appliances,  and  caused  the  injury,  unless 
jou  believe  that  the  defect  was  such  as  that  it  was  known  to 
Davis,  or  ought,  in  the  exercise  of  ordinary  care,  to  have  been  . 
known  to  him,  to  be  dangerous  and  unsafe  to  remain  in  de- 
fendent's  employ  while  such  frogs  were  used;  4.  If  the  jury 
believe  from  the  evidence  that  defendant  furnished  to  Davis  a 
defective  draw-head  and  coupling-pin,  and  knew,  or  by  rea- 
sonable diligence  should  have  known,  of  such  defect,  and  that 
by  reason  thereof,  while  in  the  performance  of  his  duty  as  a 
brakeman  of  defendant,  Davis  was  delayed  in  his  efforts  to 
uncouple  the  cars,  and  while  so  engaged,  and  in  oonsequence 
of  such  delay,  he,  without  negligence  on  his  part,  was  caught 
in  a  frog  and  injured,  and  that  he  would  not  have  been  caught 
and  injured  if  the  coupling  had  not  been  defective,  you  must 
find  for  the  plaintiffs."  Other  facts  are  stated  in  the  opinion. 
Judgment  for  plaintiff.    Defendant  appealed. 

Dodge  and  Johnson^  for  the  appellant. 

Blackwood  and  WiUiam8t  and  Samuel  W.  WiUtamSt  for  the 
appellee. 

Hemingway,  J.  Whether  the  defendant  would  have  pro- 
moted the  safety  of  its  operatives  by  substituting  upon  its 
fbad  blocked  for  unblocked  frogs,  and  whether  its  duty  of  rea- 
sonable care  exacted  this,  are  questions  that  cannot  affect  the 

Am.  8t.  &V.,  you  XXVL— 4 
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result  in  this  case.  The  plaintiflF  charges  negligence  in  the  use 
of  unblocked  frogs,  not  because  they  were  badly  constructed, 
out  of  repair,  or  exposed  operatives  to  latent  dangers,  but  be- 
cause a  different  kind  of  frog  would  have  been  less  dangerous 
to  operatives.  Unblocked  frogs  were  in  universal  use  on  the 
roads  in  this  state,  including  the  entire  road  of  the  defendant. 
The  injured  employee  knew,  when  he  entered  the  defendant's 
service,  that  its  frogs  were  unblocked;  and  if  there  was  danger 
in  their  use,  he  knew  it  was  an  incident  to  the  service  he  was 
entering.  When  a  master  employs  a  servant  to  do  a  particu- 
lar work  with  a  particular  kind  of  implement  or  machine,  he 
agrees  that  they  are  sound,  and  fit  for  the  purpose  intended, 
so  far  as  ordinary  care  and  prudence  can  discover,  but  does 
not  agree  that  they  are  free  from  danger  in  their  use.  The 
servant  agrees  to  use  in  the  service  the  particular  kind  of  im- 
plement or  machine,  and  if,  under  such  circumstances,  harm 
comes  to  him,  it  must  be  ranked  among  the  risks  he  assumed 
when  he  entered  the  service:  Lake  Shore  etc.  Ry  Co.  v.  McCor- 
mick,  74  Ind.  447;  McGinnis  v.  Canada  S.  B.  Co.,  49  Mich. 
466;  Sweeney  v.  Berlin  etc.  Co.,  101  N.  Y.  520;  54  Am.  Rep. 
722;  Diehl  v.  Lehigh  Iron  Co.,  140  Pa.  St.  487.  Such  is  the 
express  holding  of  the  courts  of  Massachusetts,  Illinois,  and 
Kansas  in  cases  in  which  the  negligence  charged  was  in  the 
use  of  unblocked  frogs:  Chicago  etc.  R.  R.  Co.  v.  Lonergan,  118 
111.  41;  Wood  v.  Locke,  147  Mass.  604;  Rush  v.  Missouri  Pae.  R'y 
Co.,  36  Kan.  129;  and  this  court  so  ruled  in  the  case  of  Davis 
v.  Railway  Co.,  53  Ark.  117.  See  Grand  v.  Michigan  Cent. 
R.  R.  Co.,  83  Mich.  564. 

We  think  confusion  has  sometimes  crept  into  cases  like 
this  from  the  effort  to  determine  them  by  the  rules  of  contrib- 
utory negligence.  We  do  not  think  they  necessarily  furnish 
the  correct  criterion  for  determination,  but  that  the  contract  of 
employment  is  a  necessary  element  of  consideration.  It  is  an 
elemental  principle  that  an  employee,  when  he  enters  into 
service,  agrees  to  assume  all  risks  ordinarily  incident  to  his 
employment;  and  if  he  is  of  mature  years,  experienced  in  the 
business  undertaken,  and  knows  wLat  instrumentalities  are 
to  be  used  by  him,  he  contracts  that  he  will  assume  the  risks 
incident  to  using  that  class  of  instrumentality,  as  well  as  any 
other  risk  incident  to  the  business;  and  if  the  master  uses 
proper  care  in  providing  the  kind  contemplated,  the  employee 
cannot  complain,  although  some  other  kind  would  have  been 
less  dangerous;  bis  contract  hushes  his  complaint,  regardless 
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of  the  employer's  negligence.  Such  case  is  to  be  distinguished 
from  that  of  the  traveler  upon  a  highway  who  encounters  an 
obstruction  negligently  erected  by  another,  which  he  reason- 
ably believes  he  can  pass  in  safety,  but  is  injured  in  attempt- 
ing it,  as  was  the  case  in  St.  Louis  etc.  R'y  Co.  v.  Box,  52  Ark. 
368;  for  in  the  latter  case,  the  right  of  recovery  is  unfettered 
by  the  doctrine  of  assumed  risks,  and  will  be  defeated  only  if 
the  negligent  act  of  the  traveler  contributed  to  his  injury. 
Whether  it  can  be  distinguished  from  the  cases  in  other  states, 
where  an  employee  continued  service  after  an  instrumentality 
fell  out  of  repair,  and  thereby  received  injury,  is  a  question  we 
need  not  consider:  See  Snow  v.  Housatonic  R.  R.  Co.,  8  Allen, 
441;  85  Am.  Dec.  720;  Patterson  v.  Pittsburg  R.  R.  Co.,  76 
Pa.  St.  389;  18  Am.  Rep.  412;  Colorado  Central  R.  R.  Co.  v. 
Ogden,  3  Col.  500;  Lasure  v.  Graniteville  Mfg.  Co.,  18  S.  C. 
276.  As  the  deceased  took  employment  contemplating  the 
use  of  unblocked  frogs,  no  instruction  should  have  been  given 
as  to  negligence  predicated  upon  that  fact,  and  the  court 
erred  in  giving  the  first  and  third  instruction  on  the  prayer  of 
the  plaintiff. 

Defendant  insists  that  the  court  erred  in  giving  plaintiff's 
fourth  instruction,  for  the  reason  that  there  was  no  evidence 
to  justify  it.  We  think  otherwise.  The  deceased  went  be- 
tween two  cars  to  uncouple  them;  while  thus  engaged,  he  was 
injured.  There  was  evidence  that  he  attempted  to  draw  the 
coupling-pin  while  the  cars  were  slowly  moving,  and  that  the 
pin  was  fast,  and  detained  him  in  this  attempt  until  he  reached 
a  frog,  where  his  foot  was  caught,  and  the  injury  done.  It  also 
tended  to  show  that  the  hole  in  which  the  pin  rested  was  too 
small,  and  held  the  pin  fast,  and  that  this  was  the  reason  why 
it  was  not  drawn  before  the  frog  was  reached.  If  this  is  true, 
it  tended  to  prove  a  discoverable  structural  defect  in  the  draw- 
head,  and  was  proper  for  the  jury  to  consider  in  determining 
whether  the  injury  was  caused  by  defendant's  negligent  failure 
to  furnish  safe  cars.  If  there  had  been  no  evidence  except  as 
to  the  depression  of  a  draw-head,  the  instruction  would  not  have 
been  justified,  for  there  was  no  proof  that  the  defendant  knew 
or  could  have  known  of  it.  It  might  well  have  occurred  dur- 
ing that  trip,  and  existed  in  spite  of  all  proper  care  by  defend- 
ant; and  as  the  burden  of  proof  was  on  plaintiff,  it  would  not 
justify  a  finding  of  negligence:  St.  Louis  etc.  Ry  Co.  ▼.  Gaines, 
46  Ark.  567. 

Reversed,  and  remanded  for  a  new  triaL 
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Master  and  Sbbyant  —  Danoerocs  Appliances  —  Risks  Assumed  bt 
Servant.  — Where  a  servant  knows  that  the  appliances  used  by  the  master 
are  defective  and  dangerous,  and  continues  to  use  them  without  any  promise 
of  change  by  the  master,  he  assumes  all  risks  therefrom:  Roddy  r.  Missouri 
P.  Ry  Co.,  104  Mo.  234;  24  Am.  St.  Rep.  333,  and  note;  Wonder  v.  Baltimore 
etc.  B.  R.  Co.,  32  Md.  411;  3  Am.  Rep.  143,  and  extended  note;  Faher  v.  Car- 
lisle  Mfg.  Co.,  126  Pa.  St.  388;  PoUieh  v.  Sellers,  42  La.  Ann.  623;  Tates  v. 
McCullough  etc  Co.,  69  Md.  370;  Bemisch  v.  Roberts,  143  Pa.  St.  1;  Radtnarm 
T.  Chicago  etc  R'y  Co.,  78  Wis.  22. 

Master  and  Servant  —  Rises  Assumed  bt  the  Servant.  —  A  servant 
assumes  the  ordinary  risks  of  the  employment:  Augerstein  v.  Jones,  139  Pa.  St. 
174;  23  Am.  St.  Rep.  174,  and  note,  where  the  cases  on  this  subject  are  col- 
lected; Dartmouth  etc  Co.  v.  AcJiord,  84  Ga.  14.  See  note  to  Murrap  r. 
South  Carolina  R.  R  Co.,  36  Ava.  Dec.  281,  282. 

Master  and  Servant  —  Liabilitt  for  Defeotttb  Maohinert.  —  If 
there  are  increased  perils  in  a  business  by  reason  of  the  ase  of  defective  ap- 
pliances,  of  which  the  servant  bad  no  knowledge,  and  he  is  injured  thereby, 
he  can  recover  from  the  master:  Johnson  v,  Firfit  Nat  Bank,  79  Wis.  414;  24 
Am.  St.  Rep.  722,  and  note;  note  to  Eureka  Co.  v.  Bass,  60  Am.  Rep.  157; 
extended  note  to  Kelley  v.  Silver  Spring  Co.,  34  Am.  Rep.  621-625;  extended 
note  to  Chicago  etc  R.  R.  Co.  v.  Sioett,  92  Am.  Deo.  213;  extended  note  t» 
ButzeU  V.  Lacoma  Mfg.  Co.,  11  Am.  Dec.  218-225;  PiUston  Coal  Co,  T.  Mo- 
NuUy,  120  Fa.  St.  414;  Bums  v.  Ocean  8.  8.  Co.,  84  Ga.  709. 


Simpson  v,  Grayson. 

[M  Arkansas,  404.] 

Seduction  —  Damages  tor.  —  A  Father  may  maintain  his  action  for  dam> 
ages  for  the  seduction  of  his  minor  daughter,  although  she  is  not  a  mem* 
ber  of  his  household,  but  is  in  the  actual  employment  of  another, 
enjoying  the  fruits  of  her  labor  with  her  father's  consent,  if  he  has  not 
relinquished,  past  the  power  to  recall,  his  right  to  control  her  services. 

SsDUcnoN  —  Measure  of  Damaqes  —  Evidence  of  Previous  Unohastitt. 
—  In  an  action  by  a  father  to  recover  damages  for  the  seduction  of  his 
minor  daughter,  be  is  entitled,  as  master,  to  recover  for  the  loss  of  her 
services  and  her  lying-in  expenses,  and  also,  as  parent,  for  the  shame  and 
mortification  which  the  wrong  brings  upon  him  and  his  family  if  his 
daughter  was  previously  chaste;  but  proof  of  her  previous  nnchastity  is 
admissible  in  mitigation  of  the  damages  due  him  as  parent;  and  if  it 
is  proved  that  she  was  notoriously  unchaste  prior  to  defendant's  inter- 
course  with  her,  and  had  thereby  disgraced  her  family  to  such  extent 
that  defendant's  conduct  added  nothing  to  her  parent's  suffering,  or  to 
the  danger  of  corrupting  the  family's  morals,  no  damages  can  be  awarded 
beyond  those  snff'ered  by  the  father  as  master. 

Action  by  a  father  to  recover  damages  for  the  seduction  of 
his  minor  daughter  while  she  was  living  at  defendant's  house, 
working  for  wages.  While  she  was  in  the  employ  of  the  de- 
fendant she  was  subject  to  her  father's  right  of  recall,  and  he 
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had  not  emancipated  her,  although  he  did  not  receive  any 
part  of  the  wages  paid  her.  After  the  daughter's  return  from 
defendant's  employment,  she  was  delivered  of  a  child.  The 
expenses  of  her  confinement  were  alleged  by  her  father  to  be 
thirty  dollars,  and  his  loss  of  services  fifty  dollars,  besides 
great  mental  suflering  on  account  of  his  daughter's  condition* 
Judgment  for  $750  in  favor  of  plaintiff.   Defendant  appealed. 

F,  O.  Taylor  and  W.  S.  McCain^  for  the  appellant. 

G.  B,  Oliver^  for  the  appellee. 

CocKRiLL,  C.  J.  The  common  law  regarded  the  father's 
-action  for  the  seduction  of  his  daughter  as  an  action  of  tres- 
pass for  assaulting  his  servant,  whereby  he  lost  her  services. 
It  was  based  upon  the  relation  of  master  and  servant,  and 
not  upon  that  of  parent  and  child;  and  the  measure  of  dam- 
ages was  such  only  as  a  master  would  recover  for  a  disabling 
physical  injury  to  his  servant.  The  extent  of  the  recovery 
has  been  enlarged  by  tlie  courts,  from  the  necessity  of  the 
■case,  rather  than  from  the  principles  which  govern  the  ac- 
tion (see  remarks  of  Lord  Ellenborough  in  Irwin  v.  Dear' 
man,  11  East,  27),  until  compensation  is  awarded  to  the 
parent  as  such  for  the  shame  and  mortification  which  the 
wrong  brings  upon  him  and  his  family.  No  action  could  be 
maintained  by  the  father  for  the  injury  in  his  parental  capa- 
city; but,  in  the  struggle  between  substantial  justice  to  the 
parent  and  the  precedents  in  actions  for  eeduction,  the  courts 
in  England  and  America  have  clung  to  the  latter  and  striven 
to  attain  the  former,  until  the  anomaly  has  been  produced 
of  requiring  the  action  to  be  prosecuted  by  the  father  for  an 
injury  inflicted  upon  him  in  his  relation  of  master,  and  per- 
mitting a  recovery  in  his  relation  of  parent.  The  theory  of  an 
injury  to  the  master  is  pertinaciously  retained  as  the  essential 
basis  of  the  father's  action,  but  it  is  now  little  more  than  a 
legal  fiction,  used  as  a  peg  to  hang  a  substantial  award  of 
damages  upon  as  compensation,  not  to  the  master,  but  to  the 
bead  of  the  family. 

It  is  a  logical  sequence  from  that  state  of  the  law  that  proof 
of  the  mere  nominal  relation  of  master  and  servant  should  be 
sufficient  to  give  the  parent  a  footing  in  court  to  recover  dam- 
ages commensurate  with  his  injury.  It  is  accordingly  estab- 
liehed,  in  this  country  at  least,  that  the  father  may  maintain 
his  action  for  the  seduction  of  his  minor  daughter,  although 
€he  is  not  a  member  of  his  household,  but  is  in  the  actual 
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employment  of  another,  enjoying  the  fruits  of  her  labor  with 
her  father's  consent,  if  he  has  not  relinquished,  past  the  power 
of  recall,  his  right  to  control  her  services:  Patterson  v.  Thomp' 
aoriy  24  Ark.  55;  Kennedy  v.  Shea^  110  Mass.  147;  14  Am.  Rep. 
584;  note  to  Weaver  v.  Bachertj  44  Am.  Dec.  166;  Bishop  on 
Non-contract  Law,  sec.  380. 

The  plaintiff  in  this  case  brought  himself  within  the  rule 
above  stated,  and  was  entitled  to  maintain  his  action. 

There  was  proof  in  the  case  tending  to  show  that  the  de« 
bauched  daughter  had  had  illicit  intercourse  with  other  men 
prior  to  her  intercourse  with  the  defendant.  It  is  argued  that 
the  court  should  have  instructed  the  jury  that  if  they  found 
that  to  be  true,  they  could  return  damages  only  for  the  loss  of 
services  and  lying-in  expenses.  That  brings  us  to  the  other 
feature  of  the  case,  already  adverted  to. 

As  the  injury  which  the  father,  as  distinguished  from  the 
master,  sustained  by  the  seduction  of  his  daughter  depends, 
as  Addison  expresses  it,  "  upon  the  value  of  her  previous  char- 
acter" (2  Addison  on  Torts,  *89),  it  is  competent  for  the  de- 
fendant to  show  that  she  did  not  have  a  good  character  for 
chastity  before  his  intercourse  with  her.  Such  proof  diminishes 
the  father's  right  of  recovery,  for  the  damages  should  be  com- 
mensurate with  the  pain  and  disgrace  which  follow  the  wrong, 
and  must  vary  according  as  the  daughter  has  been  unblem- 
ished or  profligate:  1  Taylor  on  Evidence,  sec.  356.  If  it  is 
proved  that  she  was  notoriously  unchaste  prior  to  the  defend- 
ant's intercourse  with  her,  and  had  thereby  disgraced  her 
family  to  such  extent  that  the  defendant's  conduct  added 
nothing  to  her  parent's  suffering  or  to  the  danger  of  corrupting 
the  family's  morals,  no  damages  could  be  awarded  beyond 
what  is  suffered  by  the  master  as  distinguished  from  the  par- 
ent: 2  Billiard  on  Torts,  3d  ed.,  518.  If  the  proof  falls  short 
of  that  mark,  evidence  of  previous  incontinence  only  mitigates 
the  damages,  for  to  whatever  extent  the  defendant's  act,  when 
it  can  be  made  the  foundation  of  a  suit,  has  contributed  to  the 
girl's  downward  tendency,  to  that  extent  he  has  injured  the 
parent,  and  must  respond  to  him  in  damages:  2  Greenleaf  on 
Evidence,  sec.  577;  1  Taylor  on  Evidence,  sec.  356;  2  Addison 
on  Torts,  589;  Moak's  Underbill  on  Torts,  348;  Stoudt  v. 
Shepherd,  73  Mich.  688,  598.  The  action  is  in  this  respect 
like  that  of  criminal  conversation  by  the  husband,  in  regard 
to  which  it  has  been  ruled  that  proof  that  the  wife  had  formerly 
been  unchaste,  and  sought  illicit  intercourse  with  the  defend- 
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ant,  did  not  excuse  his  adultery  with  her,  but  mitigated  the 
husband's  damages:  Ferguson  v.  Smethers,  70  Ind.  519;  36  Am. 
Rep.  186. 

It  has  been  held  that  when  carnal  intercourse  with  a  girl 
takes  place  without  seduction, — that  is,  without  the  aid  of 
flattery  and  artifice,  no  recovery  can  be  had  by  the  father  be- 
yond the  loss  of  service  and  incidental  expenses:  Hill  v.  Wil- 
ion,  8  Blackf.  123;  Comer  v.  Taylor,  82  Mo.  346. 

As  the  girl's  willing  assent,  in  the  absence  of  the  seducer's 
arts,  is  only  evidence,  at  most,  of  a  want  of  chastity,  it  would 
follow  that  direct  proof  of  unchastity  should  have  the  same 
efifect  upon  the  father's  recovery.  But,  as  we  may  have  seen, 
such  proof  goes  only  to  mitigate  the  damages.  The  cases 
holding  that  criminal  connection  without  seduction  cannot  be 
the  basis  of  the  father's  action  appear  to  be  based  upon  a  false 
analogy.  They  seem  to  confound  the  statutory  right  conferred 
in  some  of  the  states  upon  the  female  for  the  redress  of  her 
own  grievance  against  her  seducer  with  the  father's  common- 
law  action  for  the  injury  which  he  sustains.  In  the  statutory 
suit  by  the  girl,  as  in  the  criminal  prosecution  for  the  offense 
there  must  be  proof  of  seduction  in  its  technical  signification: 
Polk  v.  State,  40  Ark.  482;  48  Am.  Rep.  17.  But  the  father's 
action  is  independent  of  the  daughter's,  and  is  based  upon  a 
different  injury.  When  the  ignominy  which  is  heaped  upon 
him  is  the  measure  of  damages,  the  daughter's  willingness 
does  not  excuse  the  defendant,  for  without  his  act,  the  father 
had  not  been  injured.  It  is  not  a  case  for  the  application  of 
the  maxim.  Volenti  non  fit  injuria,  unless  the  father  himself 
is  at  fault,  as  by  connivance  at  the  act. 

It  follows  that  the  court  did  not  err  in  rejecting  the  appel- 
lant's prayers  for  instructions.  The  charge  of  the  court  indi- 
cates a  clear  conception  of  the  law  applicable  to  the  case  when 
read  in  the  light  of  the  testimony.  None  of  the  assignments 
of  error  was  prejudicial  to  the  appellant.  The  judgment 
should  therefore  be  affirmed. 


Skductiow  —  Right  of  Father  to  Maintain  AcmoN  for  Damagrs.  —  A 
father  may  recover  for  the  sedaction  of  his  minor  daughter,  though  she  does 
not  reside  with  him,  and  had  the  right  to  use  her  wages  as  her  own:  Boyd  v. 
Byrd,  8  Blackf.  113;  44  Am.  Dec.  740,  and  note;  Hornkeih  v.  Barr,  8  Serg.  & 
R.  36;  11  Am.  Dec  568,  and  note;  Dodd  v.  Facht,  72  Iowa,  579;  extended 
note  to  Weaver  v.  Barkeii,  44  Am.  Dec.  164-179. 

SsDUcrnoN  —  What  Damages  Reoovebablb.  — Lou  of  social  standing 
may  be  considered  by  the  jury  in  estimating  damages  for  seduction:  Haum  ▼. 
Bangluurt,  76  Iowa,   683;  14  Am.   St.  Rep.  261.     Exemplary  damages  art 
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proper:  Laverjf  r,  Oroohe,  52  Wis.  612;  38  Am.  Rep.  768;  Stevenson  v.  Belknap, 
6  Iowa,  97;  71  Am.  Dec.  392,  aad  note.  Losa  of  services  aad  lying-in  ex- 
penses  may  be  recovered  by  a  father  in  an  action  for  the  seduction  of  his 
daughter:  Clark  r.  Fitch,  2  Wend.  459;  20  Am.  Dec.  639,  and  note.  Preg- 
nancy, child-birth,  and  sickness  may  be  considered  by  the  jury  in  estimating 
damages:  McCoy  v.  Trucks,  121  Ind.  292.  General  damages  may  be  recov- 
ered: Simons  t.  Bushby,  119  Ind.  13.     See  Stoudt  v.  Shepherd,  73  Mich.  688. 

Sbduotion  —  EvioENCx  OF  Prkvious  Unohasttty  im  Mitigation  of  Dam- 
ages.—  In  an  action  for  damages  for  seduction,  evidence  of  plaintiff's  pre- 
vious anchastity  is  admissible  in  mitigation  of  damages:  Love  v.  Masoner,  6 
Baxt.  24;  32  Am.  Rep.  522;  Bea  v.  Tucker,  51  HI.  110;  99  Am.  Deo.  639} 
ShaUuck  ▼.  Myerst  13  Ind.  47;  74  Am.  Deo.  236,  and  note. 


Whitmorb  v.  Tatum. 

[64  Abkambab,  457.] 
MoKTOAOi  —  Saiji  to  Pat  Fikst  Imstallhsnt  doks  mot  Bslbasb.  —  PCR. 
0HA8BK  of  Equity  of  Rebbmftion  in  land  sold  under  execution  to  sat- 
isfy an  installment  of  the  mortgage  debt,  with  notice  of  the  facts,  takes 
subject  to  the  lien  of  the  mortgage. 

Action  to  foreclose  a  mortgage.  Tatum  took  a  mortgage 
on  land  sold  to  R.  A.  Whitmore,  to  secure  the  payment  of 
four  notes  given  for  the  purchase  price.  Upon  default  in  the 
payment  of  the  first  note,  Tatum  obtained  judgment  upon  it 
and  had  the  land  sold  under  execution,  publicly  announcing 
his  mortgage  lien  for  the  balance  of  the  purchase-money,  and 
that  the  purchaser  would  take  subject  to  such  lien.  J.  B. 
Whitmore  became  the  purchaser  at  such  sale,  and  now  con- 
tends that  he  took  a  fee  in  the  land  freed  from  the  mortgage 
lien.     Judgment  for  plaintiff.     Defendant  appealed. 

U.  M.  and  Q.  B.  Rose,  for  the  appellant. 

Thomas  B.  Martin,  for  the  appellee. 

CocKBiLL,  C.  J.  It  has  been  commonly  considered  oppress- 
ive to  the  mortgagor  for  the  mortgagee  to  levy  an  execution 
issued  upon  a  judgment  for  the  recovery  of  an  installment  of 
the  mortgage  debt,  upon  the  equity  of  redemption  in  the  mort- 
gaged premises,  while  he  retains  his  title  and  lien  as  mort- 
gagee. To  avert  that  evil,  some  courts  have  held  that  a  sale 
under  the  execution  extinguishes  the  lien  of  the  mortgage. 
Chancellor  Kent,  however,  expressed  the  opinion  that  the  true 
and  only  remedy  for  the  mischief  (where  the  equity  of  re- 
demption is  the  subject  of  sale  under  execution,  as  it  is  in  this 
■tate)  was  for  the  court  of  equity  to  prevent  the  mortgagee 
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from  proceeding  at  law  to  sell  the  equity  of  redemption:  Tice 
V.  Anninj  2  Johns.  Ch.  130.  The  supreme  court  of  New  York, 
while  Kent  was  chief  justice,  in  a  per  curiam  opinion  most 
probably  delivered  by  him,  had  previously  ruled  that  the  in- 
terest of  the  mortgagor  passed  by  such  an  execution  sale,  and 
that  the  interest  of  the  mortgagee  was  affected  no  further  than 
the  price  paid  for  equity  of  redemption  went  to  diminish  the 
mortgage  debt:  Jackson  v.  Hullf  10  Johns.  481.  In  the  case 
of  Rice  V.  Wilbum,  31  Ark.  108,  25  Am.  Rep.  549,  this  court 
followed  the  latter  case  and  others  in  line  with  it,  in  prefer- 
ence to  those  adopting  the  remedy  first  mentioned.  The  ques- 
tion whether  the  sale  in  this  case  might  have  been  enjoined 
at  the  suit  of  the  mortgagor  is  not  presented  by  the  record, 
for  he  did  not  complain.  But  the  case  of  Rice  v.  Wilburn,  31 
Ark.  108,  25  Am.  Rep.  549,  is  controlling  authority  against  the 
complaint  of  the  purchaser  at  the  execution  sale.  It  is  there 
ruled  that  he  takes  only  the  equity  of  redemption,  and  the 
ruling  is  adhered  to. 

The  appellant  in  this  case  was  such  a  purchaser,  and  was 
apprised  by  the  record  of  the  lien  which  he  now  seeks  to 
defeat.  He  had  also  actual  knowledge  of  the  fact  that  there 
was  a  balance  due  upon  the  mortgage  debt,  and  he  must  have 
heard  the  announcement  at  the  execution  sale  that  the  land 
was  to  be  sold  subject  to  the  mortgage  lien.  There  is,  then, 
nothing  upon  which  to  base  an  estoppel  by  conduct  against 
the  mortgagee. 

Finding  no  error,  the  judgment  is  affirmed. 


MoRTQAOKS.  —  Rights  or  Purchaseb  of  Equitt  or  Rbdbmftion:  See  note 
to  Fiske  v.  Tolman,  26  Am.  Rep.  663.  See  also  extended  note  to  Atkhts  T. 
Sawyer,  11  Am.  De&  19S-198,  where  tbia  subject  is  disoossed  at  lengtb. 


Rudisill  v.  Cross. 

[M  Abkamsas,  619.] 
Statuti  Of  Pbauds  —  Partition  Fenok.  —  A  contract  for  the  conveyance 
of  an  undivided  interest  in  a  partition  fence  between  lands  of  adjoining 
owners  is  a  contract  for  the  release  of  an  interest  in  real  estate,  and,  to 
be  binding,  must,  in  the  absence  of  part  performance,  be  in  writing,  to 
satisfy  the  statute  of  frauds. 

J,  H.  Crawford,  for  the  appellant. 

Murry  and  Kinvworihy^  for  the  appellee. 
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Hughes,  J.'  The  appellant  sued  the  appellee  in  the  court 
of  a  justice  of  the  peace  for  half  the  cost  of  a  partition  fence, 
and  recovered  judgment  for  $18.47,  from  which  appellee  prose- 
cuted an  appeal  to  the  circuit  court,  where  judgment  was  ren- 
dered in  his  favor,  from  which  the  appellant  prosecutes  this 
appeal. 

The  parties  agreed  to  build  a  partition  picket  fence  between 
their  town  lots.  Appellant  built  the  entire  fence,  and  appellee 
refused  to  pay  for  half  the  entire  fence,  contending  that  he 
was  to  pay  for  half  of  that  part  only  of  the  fence  used  by  him. 
Appellee  had  joined  his  fence  to  the  partition  fence.  Appel- 
lant afterwards  proposed  to  appellee  that  if  he  would  not  pay 
half  the  cost  of  the  fence,  and  would  cut  loose  from  it,  and  not 
use  it  at  all,  and  build  a  fence  of  his  own,  he  (appellant) 
would  keep  the  fence  built  by  him  as  his  own;  and  in  that 
event  the  appellee  need  not  pay  anything  for  it.  Appellee 
continued  to  use  the  partition  fence  and  did  not  take  his  fence 
loose  from  it,  paid  nothing  towards  the  cost  nor  for  the  use 
of  the  partition  fence.  He  says,  in  his  testimony,  that  at  first 
he  did  not  accept  the  proposition  of  appellant,  but  that  he  did 
afterwards  agree  to  it,  and  told  appellee  that  he  could  keep 
all  the  fence. 

The  court  instructed  the  jury  that "  if  the  jury  find  from  the 
evidence  that  there  was  a  second  contract,  and  that  Cross  re- 
leased his  interest  in  the  fence  to  Rudisill,  this  is  a  sufficient 
consideration  to  bind  the  second  contract,  and  they  will  find 
for  the  defendant." 

"The  obligation  of  a  land-owner  to  build  and  maintain  a 
division  fence,  in  whole  or  in  part,  for  the  benefit  of  adjoining 
land,  is  something  more,  indeed,  than  an  obligation  to  furnish 
the  materials  and  labor  necessary  from  time  to  time  for  the 
erection  and  reparation  of  the  fence;  it  imposes  a  burden  up>on 
the  land  itself.  A  partition  fence  ordinarily  must  rest  equally 
upon  the  land  of  the  respective  proprietors.  Hence  an  agree- 
ment of  one  of  those  proprietors  to  maintain  such  a  fence  neces- 
sarily imports  a  dedication  of  the  use  of  the  land  required  to 
support  half  of  it.  To  that  extent  it  is  tnerefore  an  estate  in 
the  land  itself.  In  accordance,  then,  with  the  general  rule 
that  an  easement,  being  an  interest  in  realty,  cannot  be  con- 
veyed or  reserved  by  parol,  an  agreement  by  an  owner  of  land 
to  maintain  a  partition  fence  between  such  Ziind  and  that  of 
an  adjoining  proprietor  cannot  ordinarily  rest  in  parol,  but,  to 
be  bidding,  must  be  in  writing":  7  Am.  &  Eng.  Ency.  of  Law, 
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897,  note  2,  and  authorities  cited.  "  An  agreement  for  a  divis- 
ion of  the  line  fence,  by  adjoining  owners,  in  order  to  be  bind- 
ing on  them  and  their  privies,  must  be  in  writing":  Knox  v. 
Tucker,  48  Me.  373;  77  Am.  Dec.  233;  Kellogg  v.  Robinson,  6 
Vt  276;  27  Am.  Dec.  550. 

We  are  of  the  opinion  that  the  partition  fence  in  this  case 
was  real  estate,  and  that,  under  the  agreement  between  the 
parties  and  the  evidence  in  the  case,  one  half  of  it  belonged  to 
appellee,  and  that  he  was  indebted  to  the  appellant  for  one 
half  the  cost  of  erecting  the  same;  that  appellee  did  not  convey 
his  interest  in  any  way;  that  the  contract  to  release  his  inter- 
est in  it  to  the  appellant  was  a  parol  contract;  that  appellee, 
under  the  contract  (referred  to  as  the  second  contract),  did  not 
place  the  appellant  in  possession  of  his  interest  in  the  parti- 
tion fence,  because  he  continued  to  use  it,  and  did  not  detach 
bis  fence  from  it. 

There  was,  therefore,  no  part  performance  of  the  parol  agree- 
ment by  appellee  to  release  his  interest  in  the  fence  that,  in  a 
court  of  equity,  would  have  taken  it  out  of  the  statute  of  frauds. 
If  there  was  a  contract  resting  in  parol  for  the  release  of  the 
appellee's  interest  in  the  fence  to  appellant,  it  might  have  been 
taken  out  of  the  statute  of  frauds  by  part  performance  by  ap- 
pellee by  placing  appellant  in  possession  of  his  part  of  the 
fence  under  the  contract,  and  this  would  have  been  a  good 
equitable  defense  which  appellee  could  have  made  in  this  ac- 
tion at  law:  Mansfield's  Digest,  sec.  5033,  subd.  4;  TnUock  v. 
Taylor,  26  Ark.  54. 

The  "  second  contract "  was  therefore  void  under  the  statute 
of  frauds,  being  a  contract  for  the  release  of  an  interest  in  real 
estate  not  in  writing.  It  formed  no  consideration  for  an  agree- 
ment by  appellant  to  release  appellee  from  his  obligation  to 
pay  one  half  the  cost  of  the  entire  partition  fence,  erected  by 
the  appellant  under  an  agreement  between  them  that  each 
would  make  half  of  the  same. 

The  action  was  based  upon  the  contract  between  the  parties 
to  build  a  partition  fence,  and  not  upon  the  statute:  Mansfield's 
Digest,  sec.  3654. 

As  this  disposes  of  the  real  issue  in  the  case,  it  is  unnecessary 
to  discuss  other  instructions  given  and  refused  by  the  circuit 
court. 

"i^he  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial 
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Statcti  or  Frauds  —  Division  Fmncb.  —  An  agroeraent  for  the  division 
of  a  line  fence  maat  be  in  writing:  Ktuxe  v.  Tucker,  48  Me.  373;  77  Am.  De<b 
233.    See  alM  KeUogg  v.  Bobinaon,  6  Vi.  276;  27  Am.  Deo.  550. 


KiNGHELOE    V.    MeBBIMAN. 

[M  Abkanbab,  657.] 

DiYOBOi — HnsBAVD's  LiABiLiTT  FOB  Wite's  Attowibt  F>k. — An  attof 
ntj  cannot  recover,  as  against  the  hnsband,  for  legal  services  rendered 
his  wife  in  a  contemplated  suit  for  divorce  on  the  ground  of  his  cruelty, 
for  the  reason  that  prosecuting  or  defending  a  sait  for  divorce  has  no 
relation  to  her  protection  as  wife. 

J.  H.  Harrody  for  the  appellant. 

Sam  Frauenthal  and  E.  M.  Merriman^  for  the  appellee. 

Hughes,  J.  The  appellee  sued  the  appellant  for  an  attor- 
ney's fee  for  services  rendered  the  wife  of  appellant  in  counsel- 
ing and  advising  her  in  reference  to  a  suit  which  the  wife 
contemplated  bringing  against  the  appellant  for  dissolution  of 
the  bonds  of  matrimony  upon  the  ground  of  cruel  and  bar- 
barous treatment  of  the  wife  by  her  husband.  Appellee  al- 
leged in  his  complaint  that  it  was  absolutely  necessary  for  the 
wife's  protection  and  safety  that  she  should  have  legal  advice. 
The  contemplated  suit  for  divorce  was  compromised,  and  not 
instituted.  A  demurrer  to  the  complaint  was  overruled,  and 
judgment  was  rendered  for  appellee,  from. which  the  appellant 
prosecuted  this  appeal.     Was  the  appellant  liable? 

Under  our  statute,  the  allowance  of  alimony  and  suit 
money,  pending  a  suit  for  divorce,  is  in  the  sound  discretion 
of  the  court,  and  before  the  court  will  make  the  allowance, 
the  wife  must  show  merits:  Mansfield's  Digest,  sec.  2563; 
Hecht  V.  Hecht,  28  Ark.  93;  Countt  v.  Countt,  30  Ark.  73. 
There  is  no  other  provision  in  our  statute  in  reference  to  suit 
money  in  divorce  cases.  If  the  allowance  is  discretionary 
only  with  the  court  "pendente  lite,  can  it  be  said  that  the  wife 
has  absolute  right  to  counsel  fees  in  a  divorce  suit? 

In  2  Bishop  on  Marriage  and  Divorce,  sec.  388,  it  is  said 
that  "the  English  doctrine  is,  that  a  legal  person  who,  in 
good  faith  and  on  probable  cause,  carries  on  or  defends  a 
wife's  divorce  suit  with  her  husband  can  recover  at  law  of  the 
latter  the  proper  compensation  for  his  service  and  expenses 
therein,  to  the  extent  to  which  he  does  not  obtain  it,  by  order 
of  the  court,  in  the  suit  itself." 
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Lord  Campbell  held,  in  Brown  v.  Ackroyd,  5  El.  &  B.  819, 
827,  829,  that  a  wife  has  authority  to  pledge  her  husband's 
credit  for  the  costs  of  a  divorce  suit,  where  there  are  reason- 
able as  well  as  where  there  are  absolute  grounds  for  institut- 
ing the  suit.  Under  such  circumstances  the  suit  would  be 
necessary  and  fit  for  the  wife's  protection,  and  she  would  be 
authorized  to  employ  a  proctor,  and  her  husband  would  be  li- 
able for  his  fees.  And  it  was  said  in  that  case  by  Crompton, 
J.,  that  "  where  there  is  reasonable  apprehension  of  violence, 
a  divorce  may  be  the  most  effectual  protection,  and  it  may  be 
a  necessary,  within  the  rule  which  authorizes  a  wife  who  has 
left  her  husband  from  reasonable  apprehension  of  cruelty  to 
pledge  his  credit  for  what  is  necessary  to  her." 

This  doctrine  was  confirmed  in  the  court  of  common  pleas, 
and  held  to  apply,  though  the  petition  for  divorce  was  not 
proceeded  with,  and  counsel  omitted  to  pursue  the  practice 
of  the  court  for  obtaining  costs.  Erie,  C.  J.,  saying:  "  No 
doubt  such  costs  come  under  the  description  of  a  *  necessary.* 
The  wife  pledges  her  husband's  credit  at  the  beginning  of  the 
suit;  and  I  see  nothing  in  the  practice  of  the  divorce  court  to 
take  away  the  wife's  common-law  right":  Rice  v.  Shepherd^ 
12  Com.  B.,  N.  S.,  332. 

In  the  courts  in  this  country,  there  is  a  diversity  of  judicial 
determination  upon  this  question.  In  2  Bishop  on  Marriage 
and  Divorce,  sec.  291,  it  is  said  that  "the  proposition  that 
neither  the  obtaining  of  a  divorce  nor  the  resisting  one  has 
any  relation  to  her  protection  as  wife,  is,  as  applied  to  the 
marriage  dissolution,  not  altogether  without  reason.  And 
there  is  a  great  deal  of  American  authority  to  this,  namely, 
that  the  wife's  legal  agent  cannot  recover  compensation  of  the 
husband  for  his  services  in  suits  for  divorce  from  the  bonds 
of  matrimony,  whether  she  is  plaintiff  or  defendant ":  Wing 
Hurlhurij  15  Vt.  607;  40  Am.  Dec.  695;  Dorsey  v.  Ooodenow, 
Wright,  120;  Shelton  v.  Pendleton,  18  Conn.  417;  Coffin  v. 
Dunham,  8  Cush.  404;  64  Am.  Dec.  769;  McCullough  v.  Rob- 
inson, 2  Ind.  630;  Williams  v.  Monroe,  18  B.  Mon.  514;  John- 
son  V.  Williams,  3  G.  Greene,  97;  54  Am.  Dec.  491;  Dow  v. 
Eyster,  79  111.  254;  Cooke  v.  Newell,  40  Conn.  596;  Morrison  ▼. 
Holt,  42  N.  H.  478;  80  Am.  Dec.  120;  Ray  v.  Adden,  50  N.  H. 
82;  9  Am.  Rep.  175. 

V^  cannot  well  understand  how  a  suit  for  divorce  conld  be 
necessary,  or  actually  afford  protection  to  the  wife  against 
personal  abuse  upon  the  part  of  the  husband.    A  proceeding 
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against  him  to  compel  him  to  keep  the  peace  might  he  neces- 
sary, and  might  have  the  desired  efiFect;  and  for  services  ren- 
dered for  the  wife  in  such  a  proceeding  the  husband  would 
be  liable,  on  the  ground  that  the  wife  has  the  right  to  pledge 
her  husband's  credit  to  procure'  services  which  are  necessary 
to  her  protection  and  safety. 

In  the  cases  of  Glenn  v.  Hill,  50  Ga.  94,  Sprayherry  t. 
Merk,  30  Ga.  81,  76  Am.  Dec.  637,  Gossett  v.  Patten,  23  Kan. 
340,  and  some  others,  the  husband  was  held  liable  for  the 
wife's  counsel  fees  in  an  independent  action  at  law,  and,  in 
some  of  the  cases,  even  though  the  suit  for  divorce  was  dis- 
continued, or  not  brought.  But  the  preponderance  of  author- 
ity in  the  American  states  is,  that  for  service  rendered  a  wife 
in  a  suit  for  divorce,  an  attorney  cannot  recover  in  an  action 
at  law  against  the  husband,  for  the  reason  that  prosecuting  or 
defending  a  suit  for  divorce  has  no  relation  to  her  protection 
as  wife. 

The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint The  judgment  is  reversed,  with  directions  to  sustain 
the  demurrer  to  the  complaint. 

Mabriaob  and  Divorcx  —  LiABiLTir  OT  HusBAin)  FOB  Witb's  ArroB- 
bit's  Fbis  nr  Acnoir  fob  Diyoecb.  —  A  basband  is  not  liable  at  common 
law  for  the  fees  of  his  wife's  attorney  in  a  suit  brought  by  her  for  divorcet 
Ctarie  v.  Burke,  65  Wis.  359;  56  Am.  Rep.  631,  and  note;  Ray  v.  Adden,  60 
N.  H.  82;  9  Am.  Rep.  175;  Jllorriaon  ▼.  Holt,  42  N.  H.  478;  80  Am.  Deo. 
120;  Johnaon  ▼.  Williams,  8  G.  Greene,  97;  64  Am.  Deo.  491,  and  note; 
Shenoin  r.  Mahtn,  78  Iowa,  467;  Blair  ▼.  Blair,  74  Iowa,  311.  See  also 
extended  note  to  Cunningham  r.  /rtofn,  10  Am.  Dea  463.  The  mle  appears 
to  be  different  in  California,  where  the  conrt  may  grant  a  wife  reasonable 
attorney's  fees:  Turner  r.  Turner,  80  CaL  141;  Robinson  r.  Robin$<m,  79  CaL 
611}  WUU  T.  Wkite,  86  OaL  212;  Peyre  t.  Peyrt,  79  OaL  836. 
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FOBBBS   V,    BOABD   OP   HbALTH   OP   EsOAMBIA   Co. 

[27  Florida,  189.] 
Rbfbal  or  Statutb  bt  Act  Which  Rk-smaots  Pbovisions  ov  Ao*  R» 
rsALED,  ErrscT  or.  —  Whea  a  repealing  act  re-enacts  substantially  th« 
prorisioiis  of  the  act  repealed,  the  latter  act  is  not  thereby  destroyed  or 
interrupted  in  its  operation.  Where,  therefore,  a  state  legislature  passes 
an  act  repealing  a  statute  providing  for  the  appointment  of  county 
boards  of  health,  and  constituting  them  corporations,  bat  by  another 
lection  of  the  same  act  enacts  substantially  the  provisions  of  the  act  re- 
pealed, the  repealing  act  must  be  construed  as  an  amendment  of  the  act 
repealed,  and  the  boards  created  under  the  latter  act  are  continued  in 
existence  with  such  modifications  as  are  contained  in  the  former  act. 

Action  to  recover  damages.    The  opinion  states  the  facts. 
John  C.  Avert/j  for  the  motion  to  dismiss  the  appeaL 
R,  L,  Campbell  and  P.  W.  White^  contra, 

Mabbt,  J.  In  September,  1888,  appellant,  D.  S.  Forbes, 
master  of  the  British  bark  Tiber,  sued  the  board  of  health  of 
Escambia  County,  a  corporation  existing  under  the  laws  of 
Florida,  for  two  thousand  dollars  damages  for  detaining  said 
bark  for  the  space  of  twelve  days,  and  compelling  her  to  undergo 
and  pay  the  cost  of  fumigation,  and  the  discbarge  of  her  bal- 
last,  at  a  quarantine  station,  under  an  order  and  proclamation 
of  said  board  made  on  the  twenty-third  day  of  April,  1888. 

A  demurrer  to  the  declaration  was  sustained  by  the  court 
below  on  the  twenty-second  day  of  October,  1888,  with  leave 
for  oomplainant  below  to  amend  the  declaration.  On  the  rule 
day  in  November,  1888,  he  filed  an  amended  declaration,  to 
which  defendant  below  again  demurred.    The  demurrer  to 
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the  amended  declaration  was,  on  the  twelfth  day  of  Novem- 
ber, 1888,  sustained,  and  plaintiff  below  not  wishing  to 
further  amend,  it  was  ordered  and  adjudged  by  the  court  be- 
low that  said  plaintiflf  take  nothing  for  his  writ,  and  pay  the 
costs  of  this  suit,  for  which  defendant  have  execution.  From 
this  decision  of  the  court  plaintifiF,  on  the  fourteenth  day  of 
December,  1888,  in  open  court  entered  an  appeal  to  this  court, 
and  the  transcript  of  the  record  was  filed  here  on  the  eleventh 
day  of  January,  1889. 

Counsel  for  appellee  filed  in  this  court  on  April  17,  1890, 
the  following  suggestion  and  motion:  "And  now  comes  John 
C.  Avery,  an  attorney  of  this  court,  and  attorney  of  record  for 
appellee,  and  suggests  to  the  court  the  dissolution  of  appellee 
as  a  corporation  by  virtue  of  chapter  3859  of  the  laws  of 
Florida,  and  that  the  said  case  is  accordingly  abated,  and 
should  be  dismissed  by  order  of  court,  and  he  moves  the  court 
to  so  order."  The  question  now  to  be  disposed  of  is.  Has  the 
this  suit  abated  for  the  reason  stated  in  the  foregoing  sugges- 
tion? It  is  insisted  on  behalf  of  appellee  that  the  act  of  the 
legislature,  chapter  3603,  laws  of  Florida,  approved  February 
16,  1885,  creating  county  boards  of  health,  has  been  repealed 
by  the  ninth  section  of  the  act  of  the  legislature,  chapter  3859, 
laws  of  Florida,  approved  June  7, 1889,  and  that  the  corporate 
existence  of  appellee  under  the  former  act  has  become  ex- 
tinguished.  The  record  shows  that  this  suit  has  been  insti- 
tuted and  was  pending  on  appeal  in  this  court  at  the  time  of 
the  passage  of  the  act  of  1889.  In  support  of  his  motion, 
counsel  for  appellee  cites  several  authorities  sustaining  the 
proposition  that  upon  a  dissolution  or  extinction  of  the  legal 
existence  of  a  corporation,  all  suits  pending  against  it  are 
thereby  abated,  the  same  as  the  death  of  a  natural  person 
pendente  lite  abates  suits  against  him.  Without  questioning 
the  correctness  of  this  proposition,  we  proceed  to  inquire 
whether  or  not  the  efiect  of  the  act  of  1889  was  to  abrogate 
the  law  of  1885  in  the  creation  of  county  boards  of  health. 
The  ninth  section  of  the  act  of  1889  provides,  in  reference  to 
the  act  of  1885,  that  "an  act  entitled  an  act  to  provide  for  the 
appointment  of  boards  of  health  for  the  several  counties  of  the 
state  of  Florida,  and  define  their  powers,  approved  February 
16,  1885,  be  and  the  same  is  hereby  repealed."  Along  with 
this  repealing  section,  however,  and  taking  efiect  at  the  same 
with  it,  the  legislature  re-enacted  substantially  the  provisione 
of  the  act  of  1885  providing  for  the  creation  of  county  boards 
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of  health  and  constituting  them  corporations.  The  first  sec- 
tion of  the  act  of  1885  provides  that  "  the  governor  of  the  state 
of  Florida  shall  appoint  for  every  county  in  this  state  a  board  of 
health,  consisting  of  five  discreet  persons,  not  less  than  two 
of  whom  shall  be  physicians  of  skill  and  experience,  to  serve 
without  pay,  as  hereinafter  provided."  The  fifth  section  of 
this  act  provides  that  "  every  board  of  health  appointed  under 
the  provisions  of  this  act  shall  be  a  corporation,  with  power  to 
sue  and  be  sued,  contract  and  be  contracted  with,  and  to  ac- 
quire and  dispose  of  at  pleasure  property,  both  real  and  per- 
sonal, and  to  do  every  other  act  necessary  to  the  proper  exercise 
of  such  powers."  The  first  section  of  the  act  of  1889,  chapter 
3859,  provides  that  "  the  governor  of  this  state,  with  the  ad- 
vice and  consent  of  the  senate,  may,  as  soon  as  practicable 
after  the  passage  of  this  act,  appoint  for  every  county  in  this 
state  a  board  of  health,  consisting  of  three  discreet  persons, 
provided  that  members  of  county  boards  of  health  now  es- 
tablished may  serve  out  the  term  of  office  for  which  they 
were  appointed."  The  eighth  section  of  this  act  provides  that 
"  every  board  of  health  existing  under  the  provisions  of  this 
act  shall  be  a  corporation,  with  power  to  sue  and  contract,  and 
to  acquire  and  dispose  of  property,  both  real  and  personal,  and 
do  every  other  act  necessary  to  the  proper  discharge  of  its 
functions  as  a  board  of  health."  It  is  a  well-settled  rule  that 
when  a  repealing  act  re-enacts  substantially  the  provisions  of 
the  act  repealed,  the  latter  is  construed  not  to  be  thereby 
destroyed  or  interrupted  in  its  operation.  Endlich  on  the  In- 
terpretation of  Statutes,  sec.  490,  states  the  rule  as  follows; 
"  It  seems,  indeed,  to  be  the  general  understanding,  that  the 
re-enactment  of  an  earlier  statute  is  a  continuance,  not  a  re- 
peal, of  the  latter,  even  though  the  latter  act  expressly  repeals 
the  earlier."  This  author  further  saysj  in  the  same  section: 
"  But  even  a  repealing  act  re-enacting  the  provisions  of  the  re- 
pealed statute,  in  the  same  words,  is  construed  to  continue 
them  in  force  without  intermission,  the  repealing  and  re-en- 
acting provisions  taking  efiect  at  the  same  time."  To  repeal 
a  law,  and  at  the  same  time  re-enact  it,  does  not  destroy  it,  or 
break  its  continuity.  This  rule  of  construction  is  sustained  by 
numerous  authorities:  Wright  v.  Oakley,  5  Met.  400;  Middle- 
ton  V.  New  Jersey  West  Line  R.  R  Co.,  26  N.  J.  Eq.  269;  United 
H^rew  Ben.  Ass'n  v.  Benshimol,  130  Mass.  325;  Fvllerton  v. 
Sj^ng,  3  Wis.  667;  Laude  v.  Chicago  etc.  Wy  Co.,  33  Wis.  640; 
Scheftels  v.  Tabert,  46  Wis.  439;  SUamship  Co.  v.  Joliffe,  2 

▲h.  St.  BkPh  Vol.  XXYL  —  5 


66  Forbes  v.  Board  of  Health.  [Florida, 

Wall.  450;  Usbon  v.  Clark,  18  N.  H.  234.  This  rule  of  con- 
struction has  also  been  applied  to  criminal  statutes,  and  where 
the  statute  repealed  is  re-enacted  in  substantial  terras  by  an 
act  which  takes  effect  at  the  same  time  as  the  repealing  act, 
it  is  continued  in  uninterrupted  operation,  and  judgment  may  be 
rendered  upon  a  conviction  under  it,  though  the  offense  was 
committed  and  prosecution  commenced  before  the  repeal: 
State  V.  Gumber,  37  Wis.  298;  State  v.  Wish,  15  Neb.  448.  An 
examination  of  these  two  statutes,  chapters  3603  and  3859, 
satisfies  us  that  the  legislature  did  not  intend  by  the  latter  to 
abolish  county  boards  of  health  created  and  existing  under 
the  former.  At  the  time  of  the  passage  of  the  act  of  1885,  the 
constitutional  provision  requiring  the  legislature  to  establish  a 
state  board  of  health,  and  also  county  boards  of  health,  con- 
tained in  article  15  of  the  constitution  of  1885,  had  not  been 
adopted,  and  we  think  the  object  of  the  legislature  in  passing 
the  act  of  1889  was,  not  to  extinguish  the  existing  county 
boards,  but  to  so  modify  the  law  as  to  adjust  them  to  the  workings 
of  a  state  bbard  of  health.  Not  only  did  the  legislature  manifest 
its  intention  not  to  abolish  the  county  boards  of  health  created 
under  the  act  of  1885  by  re-enacting  substantially  the  provis- 
ions of  this  act,  but  other  evidences  of  such  intention  are 
apparent  in  the  act  of  1889.  The  language  of  the  first  section 
of  this  act  plainly  recognizes  the  existence  and  continuance  of 
such  boards.  After  enacting  that  the  governor  may,  with  the 
advice  and  consent  of  the  senate,  appoint  a  board  of  health  to 
consist  of  three  members,  it  provides  "that  members  of  county 
boards  of  health  now  established  may  serve  out  the  term  of 
office  for  which  they  were  appointed."  Under  the  act  of  1885, 
five  members  constituted  the  board,  and  under  the  act  of  1889, 
three  members  were  to  be  appointed.  If  the  act  of  1889  re- 
pealed the  act  of  1885,  and  abolished  county  boards  of  health 
existing  at  the  date  of  the  repeal,  it  is  difficult  to  perceive 
how  the  members  of  the  boards  so  abolished  could  serve  out 
their  terms. 

The  conclusion  to  which  we  have  arrived  after  an  examina- 
tion of  these  two  statutes  is,  that  the  act  of  1889  must  be  con- 
strued as  an  amendment  of  the  act  of  1885  in  creating  county 
boards  of  health,  and  that  the  boards  created  under  the  latter 
act  were  continued  in  existence  with  such  modifications  as  are 
contained  in  the  former  act.  This  being  the  case,  it  follows 
that  the  motion  made  by  counsel  for  appellee  must  be  over- 
ruled, and  it  so  ordered. 
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Statutes  —  Rkpeau  —  "  Whea  statutes  are  repealed  by  acts  which  sub- 
stantially  retaia  the  provisions  of  the  old  laws,  the  latter  are  not  held  to  have 
been  destroyed  in  their  binding  effect ":  Hancock  v.  District  Townslup,  78 
Iowa,  550.  A  statute  amendatory  of  a  statute  using  substantially  the  Ian* 
gaage  employed  in  the  latter  does  not  deprive  the  state  of  the  right  to  prose- 
cute an  offense  committed  under  the  latter  act:  Sage  v.  State,  127  Ind.  15. 
Usually  a  revision  of  a  statute  simply  iterates  the  former  expression  of  the 
intent  of  the  legislature:  Cumminga  v.  Everett,  82  Me.  260.  See  note  to  Frier- 
ton  V.  Harris,  94  Am.  Dec.  220,  where  the  effect  of  the  re-enaotment  of  re> 
pealed  statutes  ia  discussed. 


Ex    PARTE    PeINOE. 

[27  Flobida,  196.] 

Habbas  Corp0s  does  not  Lib  to  Correct  Ant  Irrboulabit7  of  Procb- 
DURB  where  there  is  jurisdiction.  This  writ  is  not  the  proper  remedy 
for  relief  against  defective  indictments  for  acts  which  are  offenses  under 
criminal  laws,  although  it  may  be  a  remedy  where  an  indictment  charges 
as  a  criminal  offense  an  act  which  was  not  made  so  by  the  law  obtaining 
at  the  time  the  act  was  done.  It  cannot  be  used  as  a  substitute  for  a 
demurrer,  a  motion  to  quash,  a  writ  of  error,  or  an  appeal,  or  eertiorarL 

Larceny,  Indictment  for,  Sofficienct  of,  cannot  be  Inqctired  into  on 
Habeas  Corpus  when.  —  Under  a  statute  which  punishes  the  crime 
of  larceny  of  any  money,  goods,  or  chattels,  or  bank  notes,  the  saffi> 
ciency  of  an  indictment  which  charges  the  larceny  of  divers  bills  com« 
monly  known  and  denominated  as  national  currency,  giving  their 
denomination  and  value,  cannot  be  inquired  into  on  habeas  corpus. 

Larceny,  Greenbacks  and  National  Bank  Bills  Subject  of.  —  Both 
greenbacks  and  national  bank  bills  are  the  subject  of  larceny  in  Florida. 

Habeas  corpus.    The  opinion  states  the  facts. 

John  S.  Beard  and  F.  T.  Myers^  for  the  petitioner. 

The  Attomey-Oeneral,  for  the  state. 

Raney,  C.  J.  The  return  to  the  writ  of  habeas  corpus  shows 
that  the  petitioner  is  held  by  the  sheriflF  of  Leon  County  to 
answer  an  indictment  found  by  the  grand  jury  at  the  late 
spring  term  of  the  circuit  court  of  that  county,  charging  that 
the  petitioner,  on  the  twenty-seventh  day  of  March  of  the  pres- 
ent year,  in  that  county,  "did  feloniously  steal,  take,  and 
carry  away  divers  bills,  commonly  known  and  denominated 
national  currency  of  the  United  States  of  America,  of  divers 
denominations,  to  wit:  one  bill  of  the  denomination  of  twenty 
dollars,  of  the  value  of  twenty  dollars;  two  bills  each  of  the 
(^nomination  of  ten  dollars,  each  of  the  value  of  ten  dollars; 
one  bill  of  the  denomination  of  five  dollars,  of  the  value  of  five 
dollars;  a  more  particular  description  of  which  said  bills  is  to 
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the  jurors  unknown,  and  which  said  bills  circulated  and 
passed  in  the  said  state  of  Florida  as  money,  and  which  were 
then  and  there  the  property  of  one  John  G.  Collins." 

The  statute  under  which  this  indictment  is  claimed  to  be 
found  is  section  17,  page  360,  McClellan's  Digest,  which  pro- 
vides that  "  whoever  commits  the  crime  of  larceny  by  stealing 
the  property  of  another,  any  money,  goods,  or  chattels,  or  any 
bank  note,  bond,  promissory  note,  bill  of  exchange,  or  other 
bilf,  order,  or  certificate,  or  any  book  of  account  for  or  concern- 
ing money  or  goods  due,  or  to  become  due,  or  to  be  delivered, 
or  any  deed  of  writing  containing  a  conveyance  of  land,  or 
any  other  valuable  contract  in  force,  or  any  writ,  process,  or 
public  record,"  shall  be  punished,  if  the  value  of  the  property 
etolen  exceeds  the  value  of  one  hundred  dollars,  by  imprison- 
ment in  the  state  penitentiary,  or  by  fine  and  imprisonment 
in  the  county  jail,  or  if  it  does  not  exceed  such  value,  by 
imprisonment  in  the  state  penitentiary  or  county  jail,  or  by 
fine;  the  section  specifying  the  maximum  punishment  of 
either  kind. 

The  ground  upon  which  the  petitioner  claims  a  discharge 
is,  that  the  indictment  does  no  allege  "  any  sufficient  offense" 
under  the  laws  of  this  state,  and  it  is  argued  that  it  "  charges 
no  offense." 

A  primary  question  involved  in  this  case  is  that  of  the 
function  of  the  writ  of  habeas  corpus  where  the  petitioner  ie 
held  to  answer  an  indictment,  which  is  the  status  of  this 
prisoner. 

In  In  re  Corryell,  22  Cal.  179,  the  petitioner  was  under 
indictment  for  altering  "  a  certain  record  of  and  belonging 
to  the  office  of  the  secretary  of  state  of  the  said  state,  the  same 
being  an  engrossed  copy  of  a  bill  which  was  introduced  into 
the  senate  of  the  state"  at  its  session  in  1861,  describing  the 
same,  and  alleging  it  to  be  "by  law  a  record  of  and  belonging 
to  the  office  of  said  secretary  of  state,"  and  specifying  the 
alteration.  The  statute  of  California  upon  which  it  was 
attempted  to  found  the  indictment  punished  the  alteration  of 
any  minute,  document,  book,  or  other  proceeding  whatever  of 
or  belonging  to  any  public  office  in  the  state.  There  was, 
however,  at  the  time  of  the  alleged  alteration,  as  decided  by 
the  court,  no  law  requiring  engrossed  bills  to  be  transferred  to 
the  office  of  the  secretary  of  state  or  kept  there,  and  it  was 
consequently  held  that  the  petitioner  was  not  charged  with 
any  ofifense  known  to  the  criminal  laws  of  the  state,  and  there- 
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fore  that  the  court  had  no  jurisdiction,  as  its  jurisdiction  or 
power  extended  only  to  such  matters  as  the  law  declared  to 
be  criminal,  and  that  the  petitioner  must  for  this  reason  be 
discharged,  the  function  of  the  writ  being  to  grant  relief  where 
the  detention  is  without  jurisdiction,  or  in  other  words,  illegal. 
In  Ex  'parte  Kearny,  55  Cal.  212,  the  same  doctrine  is,  in  effect, 
approved,  though  there  had  been  a  conviction  in  that  case  by 
an  inferior  court  of  limited  jurisdiction,  and  the  further  fea- 
ture of  the  legal  necessity  that  its  records  should  afiBrmatively 
show  jurisdiction  entered  into  the  decision.  A  municipal 
ordinance  provided  that  "no person  should  address  to  another, 
or  utter  in  the  presence  of  another,  any  words  having  a  tend- 
ency to  create  a  breach  of  the  peace,"  and  it  was  held  that 
the  ordinance  meant  that  the  words  must  be  uttered  in  the 
presence  of  the  person  whom  they  intend  to  provoke  to  such 
breach,  and  the  complaint  failing  to  aver  that  the  words 
alleged  to  have  been  uttered  were  addressed  to,  or  uttered  in 
the  presence  of,  the  person  of  whom  they  were  spoken,  the 
prisoner  should  be  discharged,  as  it  aflSrmatively  appeared 
from  the  record  that  he  had  been  convicted  of  an  act  which 
under  the  then  existing  law  was  not  a  criminal  ofiFense.  In  In 
re  Buelly  3  Dill.  116,  the  petitioner  was  arrested  in  Missouri,  and 
proceedings  were  taken  under  the  act  of  Congress  for  remand- 
ing him  to  the  District  of  Columbia  for  trial  under  an  indict- 
ment found  there  charging  him  with  libel,  and  he  obtained  a 
writ  of  habeas  corpus,  and  was  ordered  to  be  discharged  on  the 
ground  that  the  indictment  failed  to  allege  a  publication  of 
the  libel  in  that  district,  but  made  only  such  an  allegation  as 
could  be  held  to  have  intended  a  publication  in  Michigan, 
and  consequently  not  an  offense  against  the  laws  of  the  United 
States  governing  the  District  of  Columbia.  It  is  said  in  the 
opinion,  by  Judge  Dillon,  that  mere  technical  defects  in  an 
indictment  should  not  be  regarded,  but  a  district  judge  who 
should  order  the  removal  of  a  prisoner  when  the  only  probable 
cause  relied  on  or  shown  was  an  indictment,  and  that  indict- 
ment failed  to  show  any  offense  against  the  laws  of  the  United 
States,  or  showed  an  offense  not  committed  or  triable  in  the 
district  to  which  the  removal  is  sought,  would  misconceive 
his  duty  and  fail  to  protect  the  liberty  of  the  citizen. 

It  is  unnecessary  to  say  more  of  these  cases  than  that  they 
ar«  founded  upon  the  theory  that  an  indictment  alleging  as  a 
criminal  offense  that  which  is  not  made  so  by  the  law  obtain- 
iog  at  the  time  the  act  was  done,  confers  no  jurisdiction  to 
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hear  and  to  determine,  and  that  a  detention  of  the  person 
under  such  circumstances  may  be  relieved  against  by  this 
writ  as  one  without  jurisdiction;  that  if  there  is  no  law  punish- 
ing the  act,  there  can  be  no  jurisdiction  to  detain  or  try:  2 
Hale  P.  C.  144;  Bac.  Abr.,  tit.  Habeas  Corpus,  B,  10. 

The  doctrine  upon  which  these  cases  must  rest  is  not  to  be 
confounded  with,  nor  should  the  decisions  based  upon  it  be 
permitted  to  invade  or  impair,  another  rule,  both  well  estab- 
lished and  essential  to  a  due  administration  of  criminal  law; 
which  rule  is,  that  this  writ  is  not  the  proper  remedy  for  relief 
against  defective  indictments  for  acts  which  are  offenses  under 
criminal  laws.  In  Ex  parte  Kearny,  55  Cal.  212,  it  is  said,  in 
recognition  of  this  distinction:  "  This  is  not  the  case  of  a  com- 
plaint inartificially  drawn  which  intimates  the  existence  of 
the  facts  necessary  to  the  constitution  of  the  offense,  or  even 
of  an  attempted  statement  insufficient,  but  indicating  a  pur- 
pose to  declare  on  the  essential  facts.  It  is  a  total  failure  to 
allege  any  cause  of  action,  and  however  objectionable  the  con- 
duct imputed  to  the  petitioner,  he  is  no  more,  in  the  eye  of  the 
law,  charged  by  the  complaint  with  any  crime  than  if  the 
paper  had  ascribed  to  him  the  most  innocent  of  deeds." 

Though,  under  the  above  authorities,  the  inquiry  upon  habeas 
corpus  may  extend  to  the  question  whether  the  indictment 
charges  any  offense  known  to  the  law,  as  this  goes  to  the 
jurisdiction,  and  if  it  be  found  that  it  does  not  charge  any, 
the  prisoner  may  be  discharged  as  imprisoned  without  color 
of  law:  Ex  parte  Prime,  1  Barb.  340;  the  purpose  of  the  writ 
is  not  to  correct  any  irregularity  of  procedure  where  there  \b 
jurisdiction.  In  Ex  parte  Kowalsky,  73  Cal.  120,  it  is  said 
that  where  an  indictment  has  been  found  which,  although  sub- 
ject to  attack  and  overthrow  upon  demurrer,  contains  enough 
to  show  that  an  offense  has  been  committed  of  which  the  court 
has  jurisdiction,  the  party  charged  cannot  be  discharged  on 
writ  of  habeas  corpus,  but  will  be  remitted  to  the  court  in 
which  the  indictment  is  pending  for  such  proceedings  as  the 
law  may  warrant  by  way  of  defense,  and  it  was  held  that  the 
defects,  if  any,  in  the  indictment  under  which  the  petitioner 
was  held  were  of  such  a  character  that  they  could  only  be 
reached  in  the  court  where  it  was  pending,  and  by  appeal 
therefrom.  See  also  Ex  parte  Whitaker,  43  Ala.  323;  Parker 
V.  State,  6  Tex.  App.  579;  Ex  parte  Harris,  47  Mo.  164;  Eman' 
uel  V.  State,  36  Miss.  627;  Davis's  Case,  122  Mass.  324;  Church 
on  Habeas  Corpus,  sees.  246,  251.  The  writ  cannot  be  used  as 
a  substitute  for  a  demurrer,  a  motion  to  quash,  a  writ  of  error. 
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or  an  appeal,  or  certiorari:  Ex  parte  McCullough,  35  Cal.  97; 
Ez  parte  Grantee,  51  Cal.  375;  O^Malia  v.  Wentworlh,  65  Me. 
129;  Ex  parte  Boland,  11  Tex.  App.  159;  McLaughlin  v.  Etchi- 
son,  127  Ind.  474;  22  Am.  St.  Rep.  658;  Ex  parte  Bowen,  26 
Fla.  214. 

If  the  indictment  before  us  is  one  charging  an  act  to  be  a 
criminal  offense  which  is  in  law  not  so,  the  authorities  first 
cited  would  justify  us,  if  they  are  to  be  regarded  as  correctly 
announcing  the  law,  in  discharging  the  prisoner.  It  is  clear, 
however,  that  nothing  of  the  kind  can  be  affirmed  in  this  in- 
dictment. The  statute  punishes  the  crime  of  larceny  of  any 
money,  goods,  or  chattels,  or  bank  notes.  The  indictment 
charges  the  larceny  of  divers  bills,  commonly  known  and 
denominated  as  national  currency,  giving  their  denomination 
and  value.  Of  course,  the  indictment  is  not  for  the  larceny  of 
coin;  yet,  admitting  for  the  purposes  of  this  case  that  the 
national  bank  bills,  which  are  a  kind  or  part  of  the  national 
currency,  are  not  legal  tender,  and  that  the  term  "  money  " 
includes  only  that  which  is  a  legal  tender  (see  15  Am.  & 
Eng.  Ency.  of  Law,  tit.  Money),  still  the  larceny  of  such  bank 
bills  is  an  offense  under  the  bank-note  provision  of  this  stat- 
ute, and  the  larceny  of  greenbacks  or  United  States  treasury 
notes,  which  are  a  legal  tender  {Juilliard  v.  Greenman,  110 
U.  S.  421,  and  cases  cited),  is  an  offense  under  its  "money" 
provision.  Whether  the  indictment  sufficiently  charges  the 
larceny  of  either  greenbacks  or  national  bank  bills,  so  as  to 
stand  the  test  of  a  demurrer  or  motion  to  quash,  is  a  question 
with  which  we  have  nothing  to  do  in  this  proceeding,  and  have 
not  given  our  attention,  but  it  is  certainly  indisputable  that 
the  language  of  the  indictment  is  broad  enough  to  cover  and 
does  include  both  greenbacks  and  national  bank  bills,  and 
that  both  are  the  subject  of  larceny  in  this  state. 

There  is  nothing  in  the  case  of  Leftwitch  v.  Commonwealth^ 
20  Gratt.  716,  inconsistent  with  the  above  conclusions.  It  was 
not  a  habeas  corpus  proceeding,  but  a  writ  of  error.  The  de- 
scription of  what  was  alleged  to  have  been  obtained  by  false 
pretense  —  the  statute  making  this  offense  larceny  —  was  "  the 
sum  of  ninety  dollars  in  United  States  currency,"  giving  its 
value  and  stating  whose  property  it  was.  The  indictment  was 
demurred  to  as  not  containing  a  sufficient  description  of  the 
property  so  obtained  or  stolen,  the  words  "  United  States  cur- 
rency "  being  merely  nomen  generalisaimum.  The  court  held 
(A.  D.  1870)  that  United  States  currency  might  be  gold  or 
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silver,  or  treasury  notes,  or  bank  notes:  See  Hamilton  v.  StatCj 
60  Ind.  193;  28  Am.  Rep.  653  (A.  D.  1877);  and  that  either  of 
these  subjects  would  be  consistent  with  the  indictment,  and 
that  the  indictment  should  show  what  kind  of  currency  was 
obtained,  and  that  it  was  too  vague. 

We  have  not  felt  it  to  be  our  duty  to  trace  the  legislation  of 
Congress  authorizing  the  issue  of  silver  and  gold  certificates, 
and  define  their  status  under  the  above  statute  of  this  state. 

The  prisoner  should  be  remanded,  and  it  will  be  so  ordered. 

Habeas  Corfits  will  not  lie  to  correct  errors  of  trial  courts,  and  cannot  be 
substituted  for  appeals  aud  writs  of  error:  ExparU  Mitchell,  104  Mo.  121;  24 
Am.  St.  Rep.  324,  and  note;  extended  note  to  Commonwealth  v.  Lecky,  26  Am. 
Dec.  40;  In  re  Thompson,  9  Mont.  381;  /»  re  RaffeHy,  1  Wash.  382;  In  re 
Bum,  59  Conn.  372. 

Habeas  Corpus  —  Indictment,  —  The  sufficiency  of  a  complaint  or  indict* 
ment  cannot,  in  general,  be  inquired  into  on  habeas  corpus:  Ex  parte  McNuMy, 
77  CaL  164;  11  Am.  St.  Kep.  257.  See  extended  note  to  Commonwealth  v. 
Lecky,  26  Am.  Dec.  47,  4& 

Larceny  —  Bank  Bills  as  the  Subject  of:  See  note  to  State  ▼.  Hornet, 
67  Am.  Dec.  276;  Commontoealth  v.  Band,  7  Met.  475;  41  Am.  Dea  465. 
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IvsANiTT  AS  Defense  in  Criminal  Case  —  AocasED  not  Required  to 
Prove,  beyond  Reasonable  Doubt.  —  In  criminal  cases,  where  the  plea 
of  insanity  is  set  up  as  a  defense,  and  evidence  is  introduced  which  tends 
to  rebut  the  presumption  of  sanity  on  the  part  of  the  accused,  if  the 
jury,  after  considering  all  the  evidence,  entertain  a  reasonable  doubt  as 
to  bis  sanity,  it  is  their  duty  to  acquit  him.  It  is  therefore  error  for 
the  trial  judge,  in  such  a  case,  to  charge  that  "  when  insanity  is  set  up 
as  a  defense  in  a  criminal  case,  it  must  be  established  to  the  satisfaction 
of  the  jury  by  a  preponderance  of  the  evidence,  and  a  reasonable  doubt 
of  the  defendant's  sanity  raised  by  all  the  evidence  does  not  justify  an 
acquittaL" 

Indictment  for  murder.    The  opinion  states  the  facts. 

Frank  W.  Pope,  for  the  plaintiflf  in  error. 

The  Attorney- General,  for  the  defendant  in  error. 

Mabby,  J.  The  plaintiflF  in  error,  Robert  Armstrong,  was  in- 
dicted in  the  Duval  circuit  court  on  the  eighth  day  of  May,  A.  D. 
1890,  for  the  murder  of  Carleton  Lowe.  After  arraignment 
under  this  indictment,  and  a  plea  of  not  guilty,  the  plaintiff 
in  error  was,  at  a  term  of  the  circuit  court  of  Duval  County. 
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Florida,  and  on  the  fourteenth  day  of  May,  A.  D.  1890,  con- 
victed of  murder  in  the  first  degree,  and  the  sentence  of  death 
was  passed  upon  him.  From  the  final  judgment  of  the  court 
imposing  the  death  penalty,  Robert  Armstrong,  defendant 
below,  and  plaintiff  in  error  here,  prosecutes  a  writ  of  error  to 
this  court. 

The  record  reveals  the  fact  that  Carleton  Lowe  was,  on  the 
twenty-sixth  day  of  February,  1890,  about  the  hour  of  nine 
o'clock,  p.  M.,  in  the  city  of  Jacksonville,  Duval  County,  Flor- 
ida, shot  and  instantly  killed  by  the  accused,  Robert  Arm- 
strong. On  the  trial,  testimony  was  introduced  which  tended 
to  show  that  Armstrong  was  insane  at  the  time  Carleton  Lowe 
was  killed.  On  the  subject  of  insanity,  the  trial  judge  charged 
the  jury  as  follows:  "  When  insanity  is  set  up  as  a  defense  in 
a  criminal  case,  it  must  be  established  to  the  satisfaction  of 
the  jury  by  a  preponderance  of  the  evidence,  and  a  reasonable 
doubt  of  the  defendant's  sanity  raised  by  all  the  evidence 
does  not  justify  an  acquittal."  Again:  "When  insanity  is  set 
up  as  a  defense  in  a  criminal  case,  it  must  be  proved  by  a  pre- 
ponderance of  evidence;  a  reasonable  doubt  on  your  part  as  to 
the  sanity  of  the  defendant  is  not  suflBcient;  to  be  acquitted 
under  the  plea  of  insanity,  the  defendant  must  prove  his  sanity 
by  a  preponderance  of  evidence."  The  court  gave  to  the  jury 
other  instructions  on  the  subject  of  insanity,  but  the  suflBciency 
of  evidence  required  to  sustain  a  plea  of  insanity  presented  in 
the  foregoing  charges  was  not  modified  by  the  court  in  any 
other  instructions  given.  The  view  of  the  law  presented  by 
the  trial  judge  on  the  subject  of  insanity  was,  that  under  a 
plea  of  insanity  the  defendant  must  prove  it  by  a  preponder- 
ance of  evidence,  and  is  not  entitled  to  the  benefit  of  a  reason- 
able doubt  as  to  his  insanity  arising  from  all  the  evidence 
introduced  on  the  trial.  This  court  has  recently,  in  the  case 
of  Hodge  v.  State,  26  Fla,  11,  decided  in  June,  1890,  an- 
nounced the  rule  on  this  sut)ject  in  force  in  this  state.  The 
decision  in  the  Hodge  case,  it  may  be  stated,  had  not  been 
promulgated  when  the  plaintifi"  in  error  was  tried.  In  this 
case  it  is  said  by  Judge  Mitchell,  in  delivering  the  opinion  of 
the  court,  that  "the  rule  of  evidence  contended  for  in  behalf 
of  the  accused  is,  that  when  the  defense  of  insanity  is  relied 
upon,  and  evidence  is  introduced  which  tends  to  overthrow  the 
pMSumption  of  sanity,  if  upon  the  whole  evidence  the  jury  en- 
tertain a  reasonable  doubt  of  his  sanity,  they  must  acquit, 
regardless  of  whether  it  be  adduced  by  the  prosecution  or  the 
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defendant,  and  that  the  accused  is  not  required  to  establisli 
bis  insanity  beyond  a  reasonable  doubt;  and  in  this  we  think 
they  are  correct,  and  that  the  charge  of  the  trial  judge,  that 
the  accused  was  required  to  prove  his  insanity  beyond  a  rea- 
sonable doubt,  was  erroneous."  The  more  humane  and 
advanced  rule  on  this  subject  is,  that  if  the  jury,  upon  a  con- 
sideration of  the  entire  evidence,  have  a  reasonable  doubt  as 
to  the  insanity  of  a  party  charged  with  crime  at  the  time  of 
committing  it,  it  is  their  duty  to  give  him  the  benefit  of  such 
doubt,  and  acquit;  but  the  jury  are  to  act  upon  a  reasonable 
doubt  of  sanity  in  such  cases,  and  are  not  to  acquit  upon  any 
fanciful  ground.  The  law  as  announced  in  the  charges  of  the 
judge  to  the  jury |in  the  case  before  us  is  directly  in  conflict  with 
that  declared  by  this  court  in  the  Hodge  case.  We  think  that 
case  is  based  upon  correct  principles  on  the  subject  of  insanity, 
and  it  controls  absolutely  the  disposition  of  the  present  case. 

In  criminal  cases,  where  the  plea  of  insanity  is  set  up  as  a 
defense,  and  evidence  is  introduced  which  tends  to  rebut  the 
presumption  of  sanity  on  the  part  of  the  accused,  and  the  jury 
entertain  a  reasonable  doubt,  after  considering  all  the  evi- 
dence, as  to  his  sanity,  it  is  their  duty  to  acquit  him. 

There  are  other  assignments  of  error  in  the  record,  but  we 
do  not  deem  it  necessary  to  pass  upon  them.  The  judgment 
in  this  cause  is  reversed  for  the  erroneous  charges  above  men- 
tioned given  to  the  jury  on  the  part  of  the  judge,  and  as  to  the 
other  errors  assigned  we  express  no  opinion. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  de- 
fendant ordered  to  remain  in  the  custody  of  the  law  to  await 
a  trial  de  novo.  

Insakptt  A8  a  Dbfensr  in  Crihinai.  Cares  — Duty  or  Aoooskd  to 
Prove,  beyond  a  Reasonable  Doubt.  —  A  reasonable  doubt  aa  to  the  san* 
ity  of  the  accused  at  the  time  the  offense  was  committed  entitles  him  to  an 
acquittal:  Plake  v.  State,  121  Ind.  433;  16  Am.  St.  Rep.  408,  and  note; 
Ptople  r.  McCann,  16  N.  Y.  58;  69  Am.  Dec.  642,  and  note.  For  an  ex- 
tended discussion  of  this  subject,  see  Parsons  v.  Utate,  60  Am.  Rep.  212-225. 
Insanity  need  not  be  clearly  proved,  to  entitle  the  defendant  to  an  acquittal: 
Oiebel  ▼.  State,  28  Tex.  App.  153.  A  reasonable  doubt  aa  to  the  sanity  of  the 
accrued  does  not  entitle  him  to  an  acquittal:  People  r,  Bawden,  90  CaL  19S. 
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Finder  v.  Statb. 

[27  Florida,  370.] 

VoiK  Dirk,  Examination  o»  Jxtbob  upon,  Scopb  of. — The  examination 
of  jurors  upon  their  voir  dire  is  not  to  be  confined  strictly  to  the  ques- 
tions formulated  in  the  statute,  but  should  be  varied  and  eiaboratod  as 
the  circumstances  surrounding  the  juror  under  examination  in  relation 
to  the  case  on  trial  may  seem  to  require,  so  as  to  obtain  a  fair  and  im- 
partial jury  whose  minds  are  free  and  clear  from  all  interest,  bias,  or 
prejudice  that  might  prevent  their  finding  a  just  and  true  verdict. 

Voir  Dirk,  Proper  Question  to  Ask  Juror  upon  his,  in  Trial  o» 
Negro.  — In  testing  a  juror  upon  his  voir  dire  as  to  his  competency,  etc., 
to  serve  upon  the  trial  of  a  colored  prisoner,  it  is  pertinent  and  proper 
to  ask  him,  "Could  you  give  the  defendant,  who  is  a  negro,  as  fair  and 
impartial  a  trial  as  you  could  a  white  man,  and  give  him  the  same  ad- 
vantage and  protection  as  you  would  a  white  man,  upon  the  same  evi- 
dence? "  and  it  is  error  for  the  trial  court  to  refuse  to  allow  such 
question  to  be  propounded  to  the  juror. 

Practice — Examination  of  Jubob  on  Voir  Dire,  by  Whom  to  bb  Con- 
ducted. —  Although  there  is  nothing  in  the  statute  to  prohibit  the  court 
from  exclusively  conducting  the  examination  of  jurors  on  the  voir  diie^ 
it  is  the  most  convenient  and  better  practice,  having  the  sanction  of  long 
and  almost  universal  usage,  to  allow  such  examinations  to  be  conducted 
by  the  counsel  in  the  cause,  the  court  judicially  supervising  and  direct- 
ing the  same,  and  taking  part  therein  either  to  supplement  or  to  rectify. 

MuRDEB  OB  Manslaughter,  Killing  must  be  Unlawful  to  Constitute. 
—  To  constitute  the  crime  of  either  murder  or  manslaughter,  the  killing 
most  have  been  unlawful, — that  is,  without  authority  of  law,  —  and  the 
trial  court,  in  its  instructions  to  the  jury,  in  defining  murder  and  man- 
slaughter in  the  different  degrees,  should  not  fail  to  give  to  the  defendant 
the  benefit  of  the  idea  that  the  killing  must  have  been  unlawful  or  with- 
out legal  excuse  or  justification. 

Manslauohteb  in  Fourth  Degree,  Omission  to  Mention,  in  Charge 
Erroneous  when.  —  Where  a  conviction  for  manslaughter  in  the  fourth 
degree  might  have  been  warranted  by  the  evidence  in  a  cause,  it  is 
erroneous  for  the  court  to  omit  entirely  any  mention,  in  its  charge  to 
the  jury,  of  the  fourth  degree  of  manslaughter,  after  instructing  them 
that  under  the  indictment  they  might  convict  the  defendant  of  either 
murder  in  the  first  or  second  degree,  or  of  manslaughter  in  the  second 
or  third  degree,  especially  if  it  omits  to  intimate  to  the  jury  that  they 
had  the  power  to  acquit  the  prisoner  if  the  evidence  warranted  an  ac- 
quittal. Such  omissions  tend  to  mislead  the  jury  into  a  belief  that  they 
should  not  do  otherwise  than  to  convict  of  murder  in  the  first  or  second 
degree,  or  of  manslaughter  in  the  second  or  third  degree,  and  that  they 
could  not  convict  of  manslaughter  in  the  fourth  degree. 

Justifiable  Homicide,  Duty  of  Court  to  State  to  Jurt  Cibcumstanobs 
Which  Show  Killing  to  bb.  —  When  the  court  undertakes  to  instruct 
the  jury  as  to  the  several  degrees  of  homicide  and  the  facts  that  consti- 
tate  each  as  defined  by  statute,  it  should  also  give  to  them  the  circum- 
stances that  constitute  the  exceptions  mentioned  in  the  statute  wherein 
tti^B  killing  is  declared  to  be  justifiable  or  excusable. 

Homicide  Justifiable  in  Self-defensb,  though  Slatbr's  Fbab  not  Wbll 
Founded.  — To  make  a  homicide  excusable  on  the  ground  of  self-defense. 
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it  is  not  necessary  that  the  accused  should  have  done  the  killing  under  the 
well-grouaded  belief,  justified  by  the  surroundings,  that  it  was  necessary 
to  take  the  life  of  the  person  slain  in  order  to  save  his  own  life  or  to  pre- 
vent  great  bodily  harm  to  himself.  All  that  is  required  of  the  slayer  ia, 
to  show  that,  at  the  time  of  the  killing,  he  was  surrounded  by  such  a 
condition  of  affairs  as  made  it,  from  his  stand-point,  reasonable  for  a  cau- 
tious  and  prudent  man  to  believe  that  it  was  necessary  to  fire  the  fatal 
shot  or  to  strike  the  fatal  blow  in  order  to  save  himself  from  deatli  or 
great  bodily  harm,  even  though  it  may  turn  out  afterwards  that  the 
surrounding  appearances  were  deceptive,  aud  that  in  reality  his  life  or 
person  was  in  no  danger  at  the  time. 

Dktensk  that  Killing  was  Accidental,  Right  of  Accused  to  Makk.  — 
Where  the  defense  that  the  killing  of  the  deceased  by  the  defendant 
was  unintentional,  and  accidentally  brought  about  by  the  excusable  or 
justifiable  defense  of  himself  against  impending  danger  from  a  third 
party,  is  deducible  from  the  evidence  in  the  cause,  it  is  error  for  the 
court  to  instruct  the  jury  that  in  order  to  avail  himself  of  the  plea  of 
self-defense,  he  must  show  that  it  was  necessary  to  take  the  life  of  the 
person  slain  in  order  to  save  his  life. 

Accidental  Killing  of  By-stander  by  Shot  Fired  at  Another,  when 
Excusable.  —  If  the  killing  of  the  party  intended  to  be  hit  would, 
nnder  all  the  circumstances,  have  been  excusable  or  justifiable  upon  the 
theory  of  self-defense,  then  the  unintended  killing  of  a  by-stander  by  » 
random  shot  fired  in  the  proper  and  prudent  exercise  of  such  self-de- 
fense is  also  excusable  or  justifiable.  And  if  the  killing  of  the  intended 
victim  would  have  been  reduced  by  the  circumstances  to  murder  in  the 
second  or  third  degree,  or  to  manslaughter  in  any  of  the  degrees,  then 
the  unintended  and  accidental  killing  of  the  by-stander  resulting  from 
any  act  designed  to  take  effect  upon  the  intended  victim  would  be  like- 
wise  reduced  to  the  same  grade  of  offense  as  would  have  followed  the 
death  of  the  victim  intended  to  be  killed. 

Indictment  for  murder.     The  opinion  states  the  facts. 

8,  Y.  Finley,  for  the  plaintiflF  in  error. 

The  Attorney- General,  for  the  defendant  in  error. 

Taylor,  J.  At  the  spring  term,  1890,  of  the  circuit  court 
for  Clay  County,  Peter  Finder,  the  plaintiff  in  error,  was  in- 
dicted for  the  murder  of  one  Joseph  Tillman,  on  October  11, 
1889,  the  alleged  instrument  of  death  used  being  a  Win- 
chester rifle.  At  the  next  ensuing  fall  term  of  said  circuit 
court.  Finder  was  tried,  convicted,  and  sentenced  to  death, 
and  from  such  conviction  and  sentence  the  cause  is  brought  to 
this  court  upon  writ  of  error.  It  appears  from  the  record  that 
when  the  jury  was  being  impaneled  who  tried  the  accused, 
and  when  the  jurors  were  being  tested  upon  the  voir  dire  as  to 
their  competency,  etc.,  the  prisoner's  counsel  propounded  to 
J.  F.  Geiger  and  to  other  jurors  the  following  question:  "  Could 
you  give  the  defendant,  who  is  a  negro,  as  fair  and  impartial 
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a  trial  as  you  could  a  white  man,  and  give  him  the  same  ad- 
vantage and  protection  as  you  would  a  white  man,  upon  the 
same  evidence?"  which  question  the  court  below  refused  to 
allow  to  be  propounded  to  the  jurors  upon  their  voir  dire,  and 
refused  to  allow  counsel  in  the  cause  to  propound  any  ques- 
tions to  the  jurors  upon  the  voir  dire,  the  court  itself  insisting 
upon  propounding  all  questions  to  the  jurors  touching  their 
competency,  and  propounding  only  such  questions  to  them  as 
are  in  express  terms  provided  for  in  section  10,  page  446,  Mc- 
Clellan's  Digest.  The  refusal  of  the  court  below  to  allow  the 
question  quoted  above  to  be  propounded  to  the  jurors  upon 
the  voir  dire  is  assigned  as  error,  and  will  be  considered  first. 
We  think  the  court  erred  in  refusing  to  permit  this  question 
to  be  propounded  to  the  jurors.  Though  the  question  is  not 
in  express  terms  provided  for  in  the  statute  above  cited,  yet  it 
was  a  pertinent,  and  as  we  think  proper,  question  to  test  fully 
the  existence  of  bias  or  prejudice  in  the  minds  of  the  jurors. 
It  sought  to  elicit  a  fact  that  was  of  the  most  vital  import  to 
the  defendant,  and  a  fact,  too,  that,  if  existent,  was  locked  up 
entirely  within  the  breasts  of  the  jurors  to  whom  the  question 
was  propounded,  a  knowledge  of  the  existence  of  which  could 
only  be  acquired  by  interrogating  the  juror  himself.  The 
answer  to  it  if  in  the  affirmative  could  have  worked  no  harm 
to  the  juror  or  to  any  one  else,  but  would  have  done  credit  to 
the  humanity  and  intelligence  of  the  juror,  and  would  have 
satisfactorily  exhibited  to  the  court  and  to  the  defendant  his 
entire  competency,  so  far  as  the  element  of  bias  or  prejudice 
was  involved.  But  if  the  answer  to  it  from  the  jurors 
had  been  in  the  negative,  then  we  have  no  hesitancy  in  say- 
ing that  it  would  have  shown  them  to  be  wholly  unfit  and 
incompetent  to  sit  upon  the  trial  of  a  man  of  the  negro  race, 
whose  right  to  a  trial  by  a  fair  and  impartial  jury  is  as  fully 
guaranteed  to  him  under  our  constitution  and  laws  as  to  the 
whitest  man  in  Christendom.  And  such  incompetency  asserts 
itself  with  superadded  force  in  such  a  case  as  this,  where  the 
life  or  death  of  the  defendant  was  the  issue  to  tip  the  scale  in 
the  jury's  hands  for  adjustment. 

The  examination  of  jurors  upon  their  voir  dire  is  not  neces- 
sary to  be  confined  strictly  to  the  questions  formulated  in  the 
said  section  10,  page  446,  McClellan's  Digest,  but  should  be  so 
varied  and  elaborated  as  the  circumstances  surrounding  the 
juror  under  examination  in  relation  to  the  case  on  trial  would 
seem  to  require,  in  order  to  obtain  in  every  cause  a  fair  and 
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impartial  jury,  whose  minds  were  free  and  clear  of  all  such 
interest,  bias,  or  prejudice  as  would  seriously  tend  to  militate 
against  the  finding  of  such  a  verdict  as  the  very  right  and 
justice  of  the  cause  would  in  every  case  demand.  The  pro- 
vision of  the  law  above  referred  to  does  not  so  expressly 
provide,  but  upon  the  voir  dire  it  is  the  universal  practice  to 
propound  to  jurors  questions  as  to  their  age,  whether  they  are 
registered  voters  or  not,  where  they  reside,  whether  there  ex- 
ists any  unusual  relations  of  friendship  between  them  and 
either  of  the  parties  litigant  in  the  cause;  and  we  think  this 
practice  correct  and  proper,  and,  as  we  think,  fully  sanctioned 
by  that  clause  of  the  section  of  the  statute  quoted,  which  pro- 
vides for  the  inquiry  in  general  as  to  whether  the  juror  "  ia 
otherwise  incompetent":  State  v.  Madoil,  12  Fla.  151;  Pierce 
V.  State,  13  N.  H.  636;  People  v.  Reyes,  5  Cal.  347;  People  v. 
Car  Soy,  57  Cal.  102;  People  v.  Christie,  2  Park.  Cr.  579;  Jones 
V.  State,  2  Blackf.  475;  Lester  y.  State,  2  Tex.  App.  432;  Milan 
V.  State,  24  Ark.  346. 

While  section  10,  page  446,  McClellan's  Digest,  in  enumerat- 
ing the  grounds  of  challenges  to  jurors  for  cause,  uses  the  lan- 
guage, "  The  court  shall,  on  the  motion  of  each  party  in  any 
suit,  examine  on  oath  any  person  who  is  called  as  a  juror  therein, 
to  know  whether  he  is  related  to  either  party,"  etc.,  yet  there  is 
nothing  in  the  statute  that  inhibits  the  conducting  of  the  ex- 
amination of  jurors  on  the  voir  dire  by  the  counsel  in  the 
cause  for  the  state,  and  for  the  defense,  or  that  necessarily 
imposes  upon  the  judge  himself  the  burden  of  the  conduct  of 
such  examination.  It  has  been  the  universal  practice  in  this 
state,  so  far  as  we  know,  for  such  examinations  to  be  conducted 
by  the  counsel  in  the  cause,  the  court,  of  course,  judicially 
supervising  and  directing  the  same,  and  taking  part  therein 
either  to  supplement  or  rectify.  And  we  think  this  is  the 
most  convenient  and  better  practice,  certainly  having  the 
sanction  of  long  and  almost  universal  usage.  Still,  there  is 
nothing  in  the  statute  to  prohibit  the  court  from  exclusively 
burdening  itself  with  the  entirety  of  such  examinations  if  it 
sees  proper  to  do  so. 

The  next  error  assigned  is,  that  the  charge  of  the  court  to 
the  jury  was  misleading  and  erroneous.  While  the  exception 
to  the  charges  of  the  court  does  not  specifically  point  out  any 
particular  part  or  portion  of  the  charges  that  are  relied  on  for 
error  by  the  defendant's  counsel,  and  might,  for  that  reason, 
be  declined  to  be  considered  by  this  court,  according  to  its 
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repeated  rulings  in  other  causes,  yet,  as  human  life  is  involved, 
and  as  the  cause  will  have  to  go  back  for  another  trial,  we 
think  it  proper,  without  intending  to  change  or  modify  the 
former  precedents  of  the  court,  to  make  some  suggestions  in 
reference  to  the  instructions  of  the  court  below  to  the  jury  in 
this  cause.  And  to  a  proper  understanding  on  the  applicabil- 
ity of  these  charges  to  the  evidence  adduced  in  the  cause,  we 
will  give  the  evidence  in  full  as  disclosed  by  the  record,  as  it 
is  not  voluminous.  Ansel  Gillison,  for  the  state,  testified:  *'  I 
know  Peter  Pinder,  the  defendant,  by  sight;  I  knew  Joseph 
Tillman,  the  deceased,  by  sight;  I  saw  Tillman  die;  it  was  in 
Clay  County,  Florida,  on  the  11th  of  October,  1889.  There 
was  a  big  crowd,  dozens  of  them,  all  there  by  my  shanty,  play- 
ing on  a  chicken-coop,  gambling  and  standing  around.  The 
fuss  was  between  Pinder,  the  defendant,  and  Dozier  Paskell. 
Pinder  said,  'Give  me  my  fifty  cents';  Paskell  said,  'I'll  give 
you  nothing;  I  won  it.'  Pinder  said,  *  I  will  show  that  you 
will  give  it  to  me.'  Press  Coleman  was  there  with  a  pistol 
when  they  were  gambling.  Paskell  said  to  Press  Coleman, 
*  Give  me  my  aid,  — my  pistol ';  he  called  it  his  aid.  Then  Pin- 
der raised  up  on  his  feet,  saying  to  Paskell,  '  What  are  you 
going  to  do  with  it? '  Then,  backing  ofi",  he  shot  in  the  crowd 
three  different  times.  Then  Pinder  started  to  run,  and  three 
men  shot  at  Pinder  where  he  was  running.  Pinder  had  a 
Winchester  rifle  lying  across  his  lap  when  he  was  playing, 
and  rose  up  with  it.  Don't  know  whether  Coleman  gave  Pas- 
kell the  pistol;  could  not  see  for  the  crowd.  Heard  Pinder 
ask  Paskell,  'What  are  you  going  to  do  with  it?'  This  was 
before  the  shooting,  and  Paskell  was  ten  or  fifteen  feet  away 
from  Pinder.  I  was  there  when  Tillman  was  examined  after 
he  was  dead.  Tillman  fell  over  a  log  near  my  shanty,  with 
the  ace  of  diamonds  in  his  hand;  he  was  shot  in  his  left  side; 
saw  the  wound  in  Tillman's  side;  am  satisfied  that  it  was  a 
bullet-hole.  I  did  not  notice  them  before  the  row  commenced; 
don't  know  what  time  of  day;  it  was  in  the  forenoon  of  the 
day.  Don't  know  whether  Paskell  got  up  or  not,  or  whether 
he  took  the  pistol;  the  crowd  was  around  the  players,  and  I 
could  not  see;  neither  do  I  know,  and  cannot  say,  who  fell 
after  the  first  shot;  I  saw  a  man  tumble,  but  cannot  say  who 
it  was.  Don't  know  whether  it  was  Tillman  or  Paskell  who 
was  shot  first;  saw  Tillman  tumble  over  a  log  in  front  of  my 
shaaty  door.  Can't  say  what  space  of  time  between  the  two 
shots,  nor  how  soon  after  the  shots  the  men  fell.    Three  men 
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shot  at  Finder  when  be  was  running;  Pinder  shot  back  wbei> 
he  got  away  down  on  the  railroad.  Pinder  sbot  three  time& 
when  he  backed  olY.  Don't  know  who  was  shot  first.  I  saw 
the  shooting  through  the  crack  of  the  house.  The  defendant 
is  a  colored  person,  and  so  were  all  the  others." 

Allen  Franklin,  for  the  state,  testified:  "  I  know  Peter  Pin- 
der, the  defendant;  I  knew  Tillman;  saw  him  dead;  saw  him 
alive  about  twenty  minutes  before  his  death;  saw  him  playing 
cards  with  Pinder  and  a  big  crowd.  The  question  arose  be- 
tween Pinder  and  Paskell  about  fifty  cents  over  the  game. 
Pinder  asked  for  the  fifty  cents  from  Paskell;  Paskell  said,  'I 
will  give  you  nothing.'  Pinder  had  his  rifle  on  his  lap.  When 
Paskell  asked  for  his  pistol,  Pinder  got  up  and  asked  once, 
twice,  and  three  times,  *  What  are  you  going  to  do  with  it  ?' 
backing  ofif  all  the  time.  Pinder  then  shot,  and,  backing  back, 
Pinder  shot  three  times  into  the  crowd ;  saw  Tillman  fall  where 
I  cook,  and  Paskell  fell  against  my  shanty;  saw  Tillman  fall 
dead.  Did  not  hear  Tillman  say  anything  to  Pinder,  nor 
Pinder  to  Tillman.  Tillman  had  no  weapons  on  him  at  the 
time  he  was  killed.  Pinder  was  the  only  man  that  shot  in 
the  crowd.  Pinder  did  not  get  up  until  after  he  asked  Paskell 
what  he  was  going  to  do  with  the  pistol;  he  had  his  rifle  in 
his  hand  when  he  rose.  Paskell  had  already  said,  '  Press, 
give  me  my  "thirty-eight,"'  rising  at  the  same  time  he  asked 
for  the  pistol.  I  did  not  see  Paskell  get  the  pistol.  There  was 
a  big  crowd  around." 

With  this  testimony  the  state  rested  its  case.  The  defend- 
ant introduced  no  evidence.  The  court  then  charged  the  jury 
as  follows:  "  1.  The  prisoner  stands  indicted  for  murder  in 
the  first  degree.  In  order  to  find  the  defendant  guilty  as 
charged,  you  must  be  satisfied  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant,  Peter  Pinder,  killed 
Joseph  Tillman  in  the  county  of  Clay,  and  state  of  Florida, 
before  the  finding  of  this  indictment,  by  shooting  him  with  a 
Winchester  rifle,  and  that  he  killed  said  Tillman  willfully, 
and  with  malice  aforethought,  from  a  premeditated  design  to 
eflect  the  death  of  said  Tillman  or  some  human  being.  2.  If 
the  jury  should  find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  had  a  premeditated  design  to  kill 
some  other  human  being,  and  in  the  effort  to  effect  such  pre- 
meditated design,  he  killed  the  deceased,  he  would  be  as  guilty 
as  if  he  had  effected  his  purpose  and  killed  the  person  in- 
tended.   8.  To  constitute  excusable  homicide  by  reason  of 
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the  defendant  acting  in  self-defense,  it  is  necessary  that  the 
defendant  should  have  perpetrated  the  act  under  the  well- 
grounded  belief,  justified  by  the  surroundings,  that  it  was 
necessary  to  take  the  life  of  the  person  slain  in  order  to  save 
his  own  life,  or  to  prevent  great  bodily  harm  to  himself,  at  the 
time  he  fired  the  fatal  shot.  4.  The  premeditation  which  the 
law  requires  need  not  exist  any  particular  length  of  time;  it 
is  sufficient  if  you  are  satisfied  from  the  evidence,  beyond  a 
reasonable  doubt,  that  he  had  deliberated,  even  if  but  a  mo- 
ment, before  acting,  and  that  his  action  was  the  result  of  such 
deliberation.  5.  Murder  in  the  second  degree  consists  in  the 
killing  of  a  human  being  by  any  act  imminently  dangerous  to 
others,  and  evincing  a  depraved  mind,  regardless  of  human* 
life,  although  without  any  premeditated  design  to  effect  the 
death  of  any  particular  individual.  6.  Manslaughter  in  the 
second  degree  consists  in  the  killing  of  a  human  being,  with- 
out design  to  effect  death,  in  the  heat  of  passion,  but  in  a 
cruel  and  unusual  manner,  unless  the  killing  be  under  such 
circumstances  as  to  constitute  excusable  or  justifiable  homi- 
cide. 7.  Manslaughter  in  the  third  degree  consists  in  the 
killing  of  another  in  the  heat  of  passion,  without  a  design  to 
effect  death,  by  a  dangerous  weapon,  in  any  case,  except  where 
such  killing  is  excusable  or  justifiable,  8.  Under  this  indict- 
ment the  jury  may  convict  the  defendant  either  of  murder  in 
the  first  degree,  murder  in  the  second  degree,  manslaughter  in 
the  second  degree,  or  manslaughter  in  the  third  degree,  accord- 
ing as  they  may  think  that  the  evidence  proves  the  commis- 
eion  of  such  offense  beyond  a  reasonable  doubt." 

These  instructions,  in  defining  murder  in  the  different 
degrees,  and  manslaughter  in  the  different  degrees,  wholly  fail 
to  give  to  the  defendant  the  benefit  of  the  idea  that  the  killing 
must  have  been  "  unlawful,"  —  that  is,  without  "  authority  of 
law," — in  order  to  constitute  the  crime  of  either  murder  or  man- 
slaughter: McClellan's  Digest,  p.  350,  sees.  1,  2  et  seq.  And 
again,  in  these  instructions,  the  statute  definition  of  murder  in 
the  first  ^nd  second  degrees,  and  of  manslaughter  in  the  sec- 
ond and  third  degrees,  is  given  (with  the  omission  above 
pointed  out),  but  there  is  a  total  absence  of  definition  of  man- 
slaughter in  the  fourth  degree,  a  conviction  for  which  might 
have  been  warranted  by  the  evidence;  and  in  this  connection 
we  think  the  eighth  charge  confines  the  jury  to  too  narrow  a 
limit  In  this  charge  they  are  instructed  that,  "  under  this 
indictment,  they  may  convict  the  defendant  of  either  murder 
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in  the  first  or  second  degree,  or  of  manslaughter  in  the  second 
or  third  degree,"  omitting  entirely,  as  in  the  other  charges, 
any  mention  of  the  fourth  degree  of  manslaughter;  the  effect 
of  which  might  have  tended  to  mislead  the  jury  into  the  belief 
that,  under  the  law,  they  could  not  in  this  case  convict  of  the 
lesser  offense  of  manslaughter  in  the  fourth  degree.  Again,  in 
this  eighth  charge,  there  is  absent  any  intimation  to  the  jury 
that  they  had  the  power  to  acquit  the  prisoner,  if  the  evidence 
warranted  an  acquittal,  and  from  its  phraseology  might  have 
a  tendency  to  mislead  the  jury  into  a  belief  that  they  should 
not  do  otherwise  than  to  convict  of  murder  in  the  first  or 
second  degrees,  or  of  manslaughter  in  the  second  or  third  de- 
■  gree;  and  for  this  latter  reason  we  think  the  eighth  charge 
erroneous.  We  think,  too,  that  there  should  have  been  to  the 
jury  instructions  explanatory  of  the  circumstances  that  con- 
stitute the  exceptions  mentioned  in  the  statute  wherein  the 
killing  is  declared  to  be  justifiable  or  excusable.  We  think  it 
the  correct  and  better  practice  in  all  such  cases,  when  the  court 
undertakes  to  instruct  the  jury  as  to  the  several  degrees  of 
homicide  and  the  facts  that  constitute  each  as  defined  by 
statute,  that  he  should  also  give  to  the  jury  the  circumstances 
that  constitute  the  exceptions  mentioned  in  the  statute  wherein 
the  killing  is  declared  to  be  justifiable  or  excusable:  Cato  v. 
State,  9  Fla.  163;  Gladden  v.  StaU,  12  Fla.  562;  Brovm  v. 
State,  18  Fla.  472. 

We  do  not  wish  it  to  be  inferred  from  anything  said  in  the 
preceding  paragraph  that  we  mean  thereby  to  decide  whether 
or  not  the  omissions  therein  pointed  out  would  of  themselves 
cause  us  to  reverse  the  judgment  upon  the  evidence  before  us, 
but  as  the  case  goes  back  for  a  new  trial  upon  other  grounds, 
we  think  the  views  suggested  should  be  called  to  the  attention 
of  the  court,  to  be  applied  should  they  be  warranted  by  the 
circumstances  that  may  be  developed  on  a  new  trial. 

But  the  most  serious  error  —  the  one  that,  we  think,  tended 
most  to  the  prejudice  of  the  prisoner — was  the  giving  of  the 
third  charge,  above  quoted.  When  applied  to  the  evidence  in 
this  case,  this  charge  is  erroneous  from  two  stand-points.  1.  It 
is  erroneous  because  it  misstates  the  law  of  excusable  homi- 
cide upon  the  theory  of  self-defense,  as  defined  by  this  court  in 
Smith  V.  State,  25  Fla.  517.  In  this  charge  the  jury  are  in- 
structed that,  in  order  to  sustain  the  theory  of  self-defense,  "  it 
is  necessary  that  the  defendant  should  have  perpetrated  the 
act  under  the  well-grounded  belief,  justified  by  the  surround- 
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ings,  that  it  was  necessary  to  take  the  life  of  the  person  slain 
in  order  to  save  his  own  life,  or  to  prevent  great  bodily  harm 
to  himself,  at  the  time  he  fired  the  fatal  shot."  In  the  case 
last  cited,  this  court  has,  in  effect,  defined  the  law  to  be,  that 
the  belief  or  fear  of  imminent  danger  to  life  or  person  need 
not  in  fact  be  "well  grounded,"  but  if  the  conduct,  the  actions, 
coupled  with  the  threatening  language  of  the  prisoner's  assail- 
ant, be  such  as  to  induce  a  reasonable,  cautious  man  to  believe 
from  the  circumstances  by  which  he  was  surrounded  that  his 
life  or  person  was  in  imminent  danger  unless  he  fires  the  fatal 
shot,  then  the  killing  would  be  excusable;  and  from  these  cir- 
cumstances, as  they  appeared  to  the  slayer,  in  the  light  of  the 
evidence,  must  be  deduced  the  excusing  belief  of  the  existence 
of  imminent  danger  to  life  or  person.  All  that  could  be  re- 
quired of  the  prisoner  in  such  cases  would  be  to  show  that 
he  was  surrounded  by  such  a  condition  of  affairs  as  made  it, 
from  his  stand-point,  reasonable  for  a  cautious  and  prudent 
man  to  believe  that  it  was  necessary  to  fire  the  fatal  shot  or 
to  strike  the  fatal  blow  in  order  to  save  himself  from  death 
or  great  bodily  harm,  even  though  it  may  turn  out  afterwards 
that  the  surrounding  appearances  were  deceptive,  and  that  in 
reality  his  life  or  person  was  in  no  danger  at  the  time.  The 
reasonableness  of  the  belief  or  fear  of  the  existence  of  such 
peril  as  will  excuse  the  killing  is  for  the  jury  to  determine 
from  all  the  facts  and  circumstances  adduced  in  evidence. 
Though  it  may  be  proven  at  the  trial,  in  the  calm  solemnity 
of  the  court-room,  after  the  heat  and  excitement  of  the  affray 
has  long  subsided,  that  in  point  of  fact  the  prisoner  was  in 
no  danger  at  the  time,  yet  if  the  jury,  after  mentally  putting 
themselves  in  the  prisoner's  shoes  at  the  time  of  the  killing, 
seeing  from  the  evidence  only  as  he  then  saw,  and  hearing 
from  the  evidence  only  as  he  then  heard,  believe  from"  the 
whole  evidence  that  a  cautious  and  prudent  man  would, 
under  like  circumstances,  have  been  led  reasonably  to  believe 
his  life  or  person  in  imminent  danger  unless  he  did  the  act 
that  caused  death,  then  they  should,  under  the  law,  by  their 
verdict  excuse  the  killing.  Under  this  view  of  the  law,  it  was 
error  to  instruct  the  jury  that  the  belief  of  danger  must  be 
"well  grounded."  2.  This  third  instruction  is  erroneous  when 
applied  to  the  facts  in  this  case,  because  it  deprived  the  de- 
feiadant  of  the  defense  founded  upon  the  theory  that  the  kill- 
ing of  Joseph  Tillman,  the  deceased,  was  unintentional,  and 
accidentally  brought  about  by  the  excusable  or  justifiable  de- 
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fense  of  himself  against  impending  danger  from  a  third  party. 
Wbile  we  do  not  pretend  to  say  that  this  defense  was  main- 
tained by  the  evidence  before  us,  yet  we  do  think  that  such 
a  defense  was  deducible  from  the  evidence,  and  the  prisoner 
should  not  have  been  shut  oflF  therefrom,  as  he  was,  by  this 
third  instruction,  wherein  the  jury  is  told  that  in  order  to 
excuse  the  homicide  upon  the  theory  of  self-defense,  the  de- 
fendant must  show  "  that  it  was  necessary  to  take  the  life  of 
the  person  slain  in  order  to  save  his  own  life,"  etc.  It  was  for 
the  jury  to  determine  from  the  evidence  whether  the  killing 
of  Tillman,  under  the  circumstances,  was  unintentional,  and 
purely  the  result  of  a  random  shot  fired  by  the  defendant  at 
another  party,  and  whether  the  defendant  fired  that  random 
shot  with  the  degree  of  prudence,  discretion,  and  care  for  the 
lives  of  others  as  the  surrounding  circumstances  at  the  time 
would  justify  in  the  excusable  or  justifiable  defense  of  his  life 
or  person  from  impending  imminent  peril  at  the  hands  of  the 
party  shot  at  but  missed.  If  the  killing  of  the  party  intended 
to  be  hit  would,  under  all  the  circumstances,  have  been  excu- 
gable  or  justifiable  homicide  upon  the  theory  of  self-defense, 
then  the  unintended  killing  of  Tillman,  a  by-stander,  by  a  ran- 
dom shot  fired  in  the  proper  and  prudent  exercise  of  such  self- 
defense,  was  also  excusable  or  justifiable.  We  think  further, 
that  had  the  killing  of  the  intended  victim  been  reduced  by 
the  circumstances  to  murder  in  the  second  or  third  degree,  or 
to  manslaughter  in  any  of  the  degrees,  then  the  unintended 
and  accidental  killing  of  a  by-stander,  resulting  from  any  act 
designed  to  take  effect  upon  the  intended  victim,  would  be 
likewise  red  uced  to  the  same  grade  of  ofifense  as  would  have 
followed  the  death  of  the  victim  intended  to  be  killed:  1  Bish- 
op's Crim.  Law,  sec.  334;  Plummer  v.  State,  4  Tex.  App.  310; 
30  Am.  Rep.  165;  Aaron  v.  State,  31  Ga.  167;  Kerr  on  Homi- 
cide, sees.  154,  198. 

From  what  has  been  said,  under  the  circumstances  of  this 
case,  the  error  of  the  third  instruction  becomes  apparent, 
wherein  it  requires  the  defendant  in  a  case  like  this  to  show 
that  the  killing  of  the  person  actually  slain  was  necessary  to 
save  his  own  life,  etc. 

Upon  the  ground  that  the  court  below  erred  in  not  permit- 
ting the  examination  of  the  jurors  upon  the  voir  dire  on  the 
line  herein  pointed  out,  we  think  the  judgment  and  sentence 
of  the  court  below  should  be  reversed,  and  a  new  trial  granted, 
and  it  if  so  ordered. 
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JcHY  AND  Juror  —  Examination  of,  on  Voir  Dire  —  Scope  of.  —  Only 
statutory  qaestions  should  be  propounded  to  a  juror  on  his  examination  oa 
voir  dire:  Monday  v.  State,  32  Ga.  672;  79  Am.  Dec.  314,  and  note.  See 
extended  note  to  State  v.  GranJc,  23  Am.  Dec.  128-131;  Wool/olk  y.  State,  85 
Oa.  71. 

Homicide  —  Killing  must  be  Unlawful,  to  Constitute  Murder.  — 
Homicide,  without  malice  being  shown,  does  not  constitute  murder:  Maury 
Y.  Slate,  68  Misa.  605;  24  Am.  St.  Rep.  291,  and  note;  note  to  Dukea  v.  State, 
71  Am.  Dec.  381. 

HoHiCTDK  —  Self- DEFENSE  —  Slayer's  Fear  not  Well  Founded. — A 
defendant  is  excusable  in  acting  according  to  surrounding  circumstances  as 
they  appeared  to  him:  Patten  v.  People,  IS  Mich.  314;  100  Am.  Dec.  173,  and 
note;  and  it  is  aot  indispensable,  to  justify  self-defense,  that  the  danger  was 
ical:  Campbell  v.  People,  16  111.  17;  61  Am.  Dec.  49,  and  note;  extended  note 
to  Shorter  v.  People,  51  Ani.  Dec.  293;  State  v.  Cosgrove,  42  La.  Ann.  753; 
State  V.  Harrod,  102  Mo.  591;  Perkina  v.  State,  78  Wis.  551;  State  r.  Wyse, 
33  S.  C.  582. 

Homicide  —  Accidental  Killing  of  Third  Person.  —  One  who,  in  an 
attempt  to  kill  one  person,  kills  another  by  mistake,  is  guilty  of  murder  or 
manslaughter:  Butler  v.  People,  125  III.  641;  8  Am.  St.  Rep.  423,  and  note. 
One  who,  in  self-defenae  against  another,  accidentally  kills  another  is  guilty 
of  no  crime:  Plummer  v.  State,  4  Tex.  App.  310;  30  Am.  Bep.  165;  extended 
note  to  Barcua  r.  State,  19  Am.  Rep.  3. 

Manslaughter  in  the  Fourth  Degree.  —  As  to  what  eYidenoe  will  sii^ 
tain  »  oonriotion  for  this  crime,  see  Schleet  t.  State,  76  Wia.  486i. 
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Hazlbton  v.  Reed. 

[48  Kansas,  78.] 
WiiXB  —  CoNSTEUonoN  o»  Instbument  in  Form  of  Dksd.  — An  instrament 
in  the  form  of  a  deed,  or  a  contract  for  a  deed,  disclosing  the  intention 
of  the  maker  respecting  the  posthamoas  destination  of  his  property,  and 
which  is  not  to  operate  until  after  his  death,  ia  a  will,  and  may  b«  r*> 
Toked. 

Garver  and  Bond,  for  the  plaintiffs  in  error. 

W.  E.  Richards  and  R.  R.  Rees,  for  the  defendants  in  error. 

HoRTON,  C.  J.  This  was  ^n  action  brought  in  the  court 
below  by  the  widow  and  minor  children  of  John  Hazleton, 
deceased,  against  James  G.  Reed,  executor  of  the  last  will  of 
Henry  Ricket,  deceased,  and  other  parties,  to  enforce  an  al- 
leged contract  for  the  conveyance  of  certain  real  estate,  exe- 
cuted on  the  9th  of  March,  1883,  by  John  Hazleton  and  Henry 
Ricket.  Henry  Ricket  died  on  the  16th  of  September,  1883. 
John  Hazleton  died  on  the  9th  of  April,  1388.  Upon  the  part 
of  the  plaintiffs,  it  is  claimed  that,  within  the  terms  of  the  con- 
tract, Ricket  was  under  obligation  to  make  such  provision  by 
deed  or  will  as  would  vest  the  title  to  the  land  in  Hazleton; 
that  the  mere  method  or  form  adopted  for  this  purpose  cannot  be 
held  to  be  material,  so  that  the  intention  of  the  parties  is  carried 
out;  that  it  is  the  duty  of  the  court  to  ascertain  the  intention 
of  the  parties  with  reference  to  the  subject-matter  of  their 
agreement,  when  that  can  be  done;  that  it  was  the  intention 
of  both  Ricket  and  Hazleton  that  the  land  should  become  the 
property  of  the  latter  upon  the  former's  death,  and  therefore 
that  the  district  court  erred  in  sustaining  the  demurrer  of  the 
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defendants  upon  the  ground  that  the  petition  did  not  state 
sufficient  facts  to  constitute  a  cause  of  action.  The  written 
memorandum  of  the  alleged  contract  was  under  consideration 
by  this  court  in  the  case  of  Reed  v.  Hazleton,  37  Kan.  321. 
The  facts  of  this  case,  together  with  a  copy  of  the  memoran- 
dum, are  recited  in  full  in  the  foregoing  case,  and  need  not  be 
repeated  here.  In  the  former  opinion  handed  down,  it  was  said: 
"  Under  the  view  which  we  take  of  this  instrument,  it  will  be 
unnecessary  to  examine  the  nature  of  a  contract  of  bargain  and 
sale,  and  a  covenant  to  stand  seised  to  the  use  of  the  grantee, 
which  are  discussed  in  the  briefs  filed  in  this  action.  We  be- 
lieve that  it  ought  not  to  be  placed  in  either  of  those  classes 

of  conveyances This    article  of   agreement  does  not 

contain  any  of  the  usual  operative  words  of  a  conveyance,  with 
the  possible  exception  of  this  clause:  'After  the  death  of  said 
Henry  Ricket,  of  the  first  party,  the  right  and  title  of  the  land 
in  question  shall  vest  in  the  said  John  Hazleton,  of  the  second 
party.'  That  provision  has  no  present  operation,  and  could  be 
revoked  by  the  grantor  at  any  time.  It  was  testamentary. 
....  The  old  man  wisely  kept  possession  and  control  of  his 
home,  to  prepare  for  the  possible  change  in  the  feelings  of  him- 
self and  Hazleton.  Hazleton  was  not  without  recourse  if  he 
had  performed  services  for  which  he  had  not  been  paid.  He 
could  have  presented  his  claim  against  the  estate,  and  the 
courts  were  open  to  aid  him  in  obtaining  his  dues." 

This  disposes  of  the  case.  In  Turner  v.  Scott,  51  Pa.  St.  126, 
on  the  22d  of  November,  1849,  the  father,  John  Scott,  exe- 
cuted an  instrument  to  his  son,  John  W.  Scott,  purporting  to 
convey  his  farm.  The  consideration  for  the  execution  of  the 
instrument  was  the  natural  love  and  affecCion  which  the  father 
had  for  his  son,  and  also  an  agreement  from  the  son  that  he 
was  to  live  with  the  father,  assist  him  in  his  work  on  the 
land,  and  maintain  the  mother  during  her  natural  life,  if  she 
survived  her  husband.  The  instrument  contained  the  follow- 
ing provisions:  "  Excepting  and  reserving,  nevertheless,  the 
entire  use  and  possession  of  said  premises  unto  the  said  John 
Scott  and  his  assigns  for  and  during  the  term  of  his  natural 
life,  and  this  conveyance  in  no  way  to  take  effect  until  after 
the  decease  of  the  said  John  Scott,  the  grantor." 

The  son  commenced  to  live  with  his  father  upon  the  land 
mentioned  in  the  instrument,  but  after  a  time  they  quarreled. 
The  father  turned  the  son  out,  and  on  the  26th  of  February, 
1861,  made  a  will  revoking  the  instrument  executed  to  his  son. 
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which  had  been  put  upon  record  in  the  proper  county.  The 
chief  justice  of  the  court,  in  construing  the  written  instrument 
from  John  Scott  to  his  son,  John  W.  Scott,  said :  "  We  see 
nothing  in  the  covenant  of  warranty  to  change  our  construc- 
tion of  the  operative  words  of  the  grant.  As  these  words  were 
expressly  limited  to  take  eflFect  only  after  the  death  of  the 
grantor,  they  were  necessarily  revocable  words.  The  doctrine 
of  the  cases  is,  that  whatever  the  form  of  the  instrument,  if  it 
vest  no  present  interest,  but  only  appoints  what  is  to  be  done 
after  the  death  of  the  maker,  it  is  a  testamentary  instrument. 
It  signifies  nothing  that  the  parties  meant  to  make  a  deed  in- 
stead of  a  will.  If  they  have  used  language  which  the  law 
holds  to  be  testamentary,  their  intention  is  to  be  gathered  from 
the  legal  import  of  the  words  thay  have  employed,  for  all  par- 
ties must  be  judged  by  the  legal  meaning  of  their  words." 

In  Leaver  v.  Oatbss,  62  Iowa,  314,  Leaver  and  wife  executed 
to  Gauss  an  instrument  somewhat  in  the  form  of  a  deed,  but 
it  was  provided  therein  that  it  should  take  efifect  only  after  the 
death  of  himself  and  wife.  It  is  claimed  that  a  valuable  con- 
sideration was  paid  therefor  by  Gauss.  One  of  the  provisions  of 
the  written  instrument  was,  "that  the  grantee  is  to  take  no  es- 
tate during  the  lives  of  the  grantors."  In  that  case  it  was  held 
that  "a  deed  which  recites  as  one  of  its  express  provisions 
that '  the  grantee  is  to  take  no  estate  during  the  lives  of  the 
grantors '  is  testamentary  in  its  character,  and  even  if  consid- 
eration was  paid  for  it,  may  be  revoked,  no  present  estate  sub- 
ject to  a  life  estate  being  created  thereby." 

In  Sperber  v.  Bahter,  66  Ga.  317,  August  Kohler  executed  a 
written  instrument  purporting  to  convey  to  Sophestina  Sper- 
ber 650  acres  of  land,  in  consideration  of  services  rendered 
him  by  Sophestina  as  a  nurse.  The  instrument  provided  "  that 
it  should  have  full  effect  at  his  death." 

The  chief  justice  of  the  court  said  in  that  case:  "  It  is 
wholly  unnecessary  to  cite  cases  or  invoke  precedents  in  con- 
struing a  paper  like  this,  with  a  view  to  get  at  his  meaning  in 
respect  to  the  time  when  he  intended  title,  right,  property,  to 
pass  out  of  himself  into  the  object  of  his  bounty.  It  is  enough 
to  lay  down  the  universal  principle  embodied  in  our  code,  sec- 
tion 2395,  which  is  in  these  words:  *No  particular  form  of 
words  is  necessary  to  constitute  a  will;  and  in  all  cases,  to 
determine  the  character  of  an  instrument,  whether  it  is  testa- 
mentary or  not,  the  test  is  the  intention  of  the  maker  from  the 
whole  instrument,  read  in  the  light  of  the  surrounding  cir- 
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cumstances.  If  such  intention  be  to  convey  a  present  estate, 
though  the  possession  be  postponed  until  after  his  death,  the 
instrument  is  a  deed;  if  the  intention  be  to  convey  an  interest 
accruing  and  having  effect  only  after  his  death,  it  is  a  will.' 
So  reading  this  instrument,  we  construe  it  to  be  clearly  a  will; 
at  all  events,  we  all  hold  that  such  is  the  better  legal  view 
of  it" 

In  Kinnebrew  v.  Kinnebrew^  35  Ala.  628,  it  was  decided  that 
"an  instrument  under  seal,  in  form  a  deed  of  gift,  by  which 
the  grantor,  in  consideration  of  the  natural  love  and  afifection 
for  the  grantee,  who  was  his  grandson,  and  the  present  pay- 
ment of  five  dollars  by  the  grantee,  conveys  to  the  latter,  by 
the  words  *do  by  these  presents  give  and  grant,'  a  slave,  'and 
fifteen  hundred  dollars  in  cash,  to  be  paid  to  him  out  of  my 
[grantor's]  estate  at  my  death,  by  my  executor  or  administra- 
tor,'— held,  a  deed  of  gift  as  to  the  slave,  but  as  to  the  money, 
a  purely  voluntary  executory  trust,  which  a  court  of  equity 
would  not  enforce  as  an  instrument  inter  vivos,  but  which  was 
valid  and  operative  as  a  will." 

On  the  part  of  the  plaintififs,  counsel  refer  with  great  confi- 
dence to  the  case  of  Sutton  v.  Hayden,  62  Mo.  101.  In  that 
case  an  arrangement  was  made  by  Mrs.  Green  with  her 
brother  to  take  his  daughter,  her  own  niece  and  godchild,  and 
make  her  her  heir  at  her  (Mrs.  Green's)  death.  Subsequently, 
ahe  promised  that  if  the  niece  would  come  and  life  with  her 
{Mrs.  Green),  and  would  be  a  daughter  to  her,  and  nurse'and 
take  care  of  her  the  remainder  of  her  life,  all  that  she  had 
should  be  hers  (the  neice's)  at  her  (Mrs.  Green's)  death.  The 
niece,  Nancy  A.  Sutton,  accepted  the  offer,  and  relying  upon 
the  promises  of  her  aunt,  entered  into  her  service,  and  con- 
tinued with  her  about  fifteen  years.  Mrs.  Green  failed  to 
make  any  deed  or  will,  and  died  intestate.  In  that  case  the 
court  held  that  a  specific  performance  of  the  agreement  of 
Mrs.  Green  could  be  compelled  in  equity,  and  that  case  is  fol- 
lowed in  several  other  Missouri  cases.  This  case,  however,  is 
quite  different  from  them  in  many  particulars,  especially  in 
this,  that  Hazleton  did  not  care  for  Ricket  but  a  compara- 
tively short  time,  — from  the  1st  of  April,  1882,  until  the  15th 
of  September,  1883,  when  Ricket  died.  By  the  express  pro- 
visions of  the  article  of  agreement,  Ricket  was  to  retain  during 
hi» lifetime  full  and  peaceable  possession  of  all  the  land,  and 
Hazleton  was  to  live  with  Ricket,  —  not  Ricket  with  Hazleton, 
—  and  Hazleton  was  to  have  no  right  or  title  in  the  land  until 
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after  the  death  of  Ricket.  The  provision  in  the  article  of 
agreement  concerning  the  land  in  dispute  was  held  by  us  iiv 
the  former  opinion  to  be  testamentary  only.  We  adhere  to 
this  ruling. 

*'  It  may  be  laid  down  as  a  general  rule  that  an  instrument 
in  the  form  of  a  deed,  signed,  sealed,  and  delivered  as  such, 
if  it  discloses  the  intention  of  the  maker  respecting  the  post- 
humous destination  of  his  property,  and  is  not  to  operate 
until  after  his  death,  is  a  will,  and  not  a  deed  ":  19  Cent. 
L.  J.  47. 

The  difference  between  the  cases  cited  in  the  former  opin- 
ion and  the  case  of  Sutton  v.  Hayden,  62  Mo.  101,  and  other 
similar  cases,  is  this:  That  in  the  former  cases,  the  courts 
seem  to  think  that  the  grantees  could  have  recovered  for  any 
claim  or  service  which  they  could  establish  without  seeking 
relief  in  a  court  of  equity.  In  the  latter  cases,  the  courts  evi- 
dently proceeded  upon  the  theory  that  the  law  furnishes  no 
standard  whereby  the  value  of  such  services  can  be  estimated, 
and  equity  can  only  make  an  approximation  in  that  direction 
by  decreeing  the  specific  execution  of  the  contract. 

In  Sutton  v.  Hayden,  62  Mo.  101,  the  niece  gave  for  many 
years  to  the  discharge  of  her  manifold  cares,  down  to  the 
period  of  her  aunt's  death,  an  unhesitating  and  unwearied 
tenderness  and  attention,  which  are  only  bestowed  where  af- 
fection prompts  them. 

In»  Barkweather  v.  Founpf,  4  Drew.  1,  A,  on  the  marriage  of 
his  daughter  with  B,  agreed  to  leave  his  daughter  an  equal 
portion  with  his  other  children.  Of  course,  in  such  a  case,  no 
compensation  could  be  agreed  upon  or  established,  and  equity 
alone  could  afford  relief. 

In  Rhodes  v.  Rhodes,  3  Sand.  279,  the  services  therein  con- 
tracted for  could  not  and  were  not  intended  to  be  compen- 
sated with  money,  and  were  also  incapable  of  computation  by 
any  pecuniary  standard. 

In  this  case,  the  services  of  Hazleton  with  Ricket  were  so 
brief — being  only  for  about  eighteen  months  —  that  the  value 
of  the  same  could  easily  be  computed. 

The  judgment  of  the  district  court  will  be  afBrmed. 

Wills — Instrchknt,  whether  Will  or  Deed  —  Roles  for  Deter. 
MINIMO.  — In  determining  whether  an  instrument,  posthamoas  in  its  opera- 
tion, ia  a  will  or  a  <ieed,  the  intention  of  the  maker,  to  be  gathered  from 
the  language  and  the  attendant  circa mntances,  should  control:  Sharp  v. 
Ball,  86  Ala.   110;  11  Am.  St.  Rep.  28,  and  note;  CarUoH  ▼.  Cameron,  5« 
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Tex.  72;  38  Am.  Bep.  620,  and  note.  For  an  extended  discussion  of  this 
sabject,  see  note  to  Burlington  University  v.  Barrett,  92  Am.  Dec.  386-389; 
note  to  Singleton  ▼.  Bremar,  17  Am.  Dec  702.  An  instmment,  though  in 
form  a  deed,  which  ia  to  operate  only  after  the  death  of  the  maker,  is  a  willt 
Estate  qf  LautenHUager,  80  Mich.  285.  Whether  an  instrument  is  a  will  or  • 
contract  most  be  determined  fpom  its  contents,  rather  than  from  its  forms 
BstaU  qfCamley,  136  Pa.  St.  628. 
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[46  Kansas,  23L] 

JvDOvaan  —  Rb8  Judicata.  —  A  judgment  or  decree  of  a  court  of  competent 
jurisdiction  is  final  not  only  as  to  the  subject-matter,  but  also  as  to 
every  other  matter  which  the  parties  might  have  litigated  and  had  de> 
cided  in  the  case. 

Judgment  in  Ejectment — Conclusiveness  of,  as  to  Titui.  —  Judgment 
for  plaintiff  in  ejectment  is  conclusive  against  defendant  on  the  question 
of  title,  from  whatever  source  derived,  and  forever  estops  him  from  as- 
serting a  claim  of  title  which  existed  at  the  time  of  the  rendition  of  the 
judgment. 

Judgment  in  Ejectment  as  Estoppel  —  New  Title,  when  must  bb  As- 
serted. —  Where  defendant  in  ejectment  acquires  a  new  title  during  the 
pendency  of  the  action,  he  must  assert  it  therein  before  final  judgment 
is  rendered  against  him.  Such  judgment  estops  him  from  afterwards  as- 
serting it  against  the  successful  plaintiff  therein. 

F.  G.  Hentig,  and  Lloyd  D.  Simpson,  for  the   plaintiff  in 
error. 

Redden  and  Schumacher,  for  the  defendant  in  error. 

HoRTON,  C.  J.  This  was  an  action  in  the  court  below, 
brouglit  on  the  eighteenth  day  of  July,  1887,  by  Mrs.  A.  J. 
Hentig  against  J.  W.  Redden,  asking  that  her  title  to  four  cer- 
tain lots  on  Clay  Street,  in  the  city  of  Topeka,  be  quieted,  and 
that  the  defendant  be  forever  barred  from  asserting  any  claim 
or  interest  to  said  lots,  or  any  part  thereof.  The  defendant 
filed  an  answer  containing  a  general  denial,  and  also  the  plea 
of  res  adjudicata.  The  place  of  trial  of  the  action  was  trans- 
ferred from  the  district  court  of  Shawnee  County  to  the  dis- 
trict court  of  Jackson  County.  Trial  was  there  had  before  the 
court  without  a  jury.  No  special  findings  were  requested  or 
made  by  the  trial  court,  but  the  court,  after  hearing  the  evi- 
dence and  the  arguments,  made  a  general  finding  in  favor  of 
the  defendant  and  against  the  plaintiff.  Of  this  judgment, 
plaintiff  complains. 

We  need  refer  only  to  the  plea  of  res  adjudicata,  and   the 
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evidence  offered  in  support  thereof.  Prior  to  March  1,  1878, 
J.  J.  Puterbaugh,  of  Logansport,  Indiana,  was  the  owner  of 
the  lots  in  controversy.  On  March  1,  1878,  Puterbaugh,  then 
residing  in  Logansport,  Indiana,  made  an  assignment  of  cer- 
tain real  and  personal  property  to  Thomas  H.  Bringhurst,  in 
trust  for  the  benefit  of  his  creditors.  The  lots  in  dispute  were 
not  mentioned  in  the  deed  of  assignment.  On  the  22d  of 
August,  1883,  J.  J.  Puterbaugh  and  wife  sold  and  conveyed 
by  quitclaim  deed  to  J.  W.  Redden,  for  the  consideration  of 
$120,  the  lots  described  in  the  petition.  On  the  second  day 
of  August,  1878,  Thomas  H.  Bringhurst  sold  and  conveyed, 
by  quitclaim  deed  to  Charles  S.  Puterbaugh,  of  Cass  County, 
Indiana,  the  lots,  for  the  consideration  of  nine  dollars.  On 
the  twenty-fifth  day  of  September,  1883,  Thomas  H.  Bring- 
hurst sold  and  conveyed  the  same  lots  to  Mrs.  A.  J.  Hentig  by 
quitclaim  deed,  for  the  consideration  of  one  dollar.  On  the 
eighteenth  day  of  May,  1887,  Charles  S.  Puterbaugh  sold  and 
conveyed  to  Mrs.  A.  J.  Hentig,  the  same  lots  by  quitclaim 
deed,  for  the  consideration  of  ten  dollars.  There  is  also  evi- 
dence that  he  executed  to  Mrs.  Hentig  a  prior  deed,  intending 
to  convey  these  lots,  in  1883.  On  October  1,  1883,  J.  W.  Red- 
den brought  his  action  against  Mrs.  A.  J.  Hentig,  in  the  dis- 
trict court  of  Shawnee  County,  in  the  nature  of  ejectment,  to 
recover  the  possession  of  the  same  lots.  Mrs.  A.  J.  Hentig,  in 
her  answer  in  that  case,  alleged  that  J.  J.  Puterbaugh,  prior 
to  the  execution  of  his  deed  of  August  22,  1883,  to  J.  W.  Red- 
den, had  sold  and  assigned  all  of  his  real  and  personal  prop- 
erty to  James  H.  Bringhurst,  in  trust  for  the  benefit  of  his 
creditors.  She  further  answered  that  she  was  the  owner  and 
in  the  possession  of  the  lots  by  virtue  of  a  tax  deed :  Hentig  v. 
Reddtn,  35  Kan.  471. 

Upon  the  trial,  Charles  S.  Puterbaugh  testified  as  follows:  — 

**  Q.  Was  it  at  public  or  private  sale  that  you  bought  these 
lots?    A.   Public  sale. 

"  Q.  Was  your  father,  Jacob  J.  Puterbaugh,  present  at  that 
sale?  A.  If  all  his  real  estate  was  sold  at  one  sale,  he  was 
present;  if  not,  I  am  not  sure. 

"  Q.  What  was  the  price  at  which  the  lots  were  sold  to  you 
by  the  assignee?     A.  One  dollar  each,  I  think. 

"Q.  Did  you  pay  for  them?    A.  Yes,  sir.  .... 

*•  Q.  When  did  you  make  the  first  deed  to  Mrs.  A.  J.  Hen- 
tig? A.  I  think  it  was  in  1883  I  made  the  first  deed  to  Mrs. 
A.  J.  Hentig. 
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"  Q.  Did  she  pay  you  for  those  lots?  A.  Yes,  sir;  she  gave 
me  two  hundred  dollars,  I  believe. 

"  Q.  Did  you  make  her  a  deed  for  it?    A.  Yes,  sir. 

"Q.  What  became  of  that  deed?  A.  Sent  it  to  her.  I  have 
never  seen  it  since,  to  the  best  of  my  knowledge. 

"  Q.  Did  you  sell  those  lots  and  convey  them  in  that  deed 
by  the  same  description  as  that  used  by  the  assignee  in  his 
conveyance  to  you?  A.  I  believe  I  did,  not  knowing  there 
was  an  error  in  the  deed  of  assignment. 

"Q.  What  became  of  that  assignment?  A.  I  sent  it  to 
her.  .... 

"  Q.  Did  you  get  any  money  for  the  second  deed  you  made? 
A.  Yes,  sir;  I  did. 

"Q.  How  much  money  did  you  get  that  time?  A.  Ten 
dollars. 

"Q.  How  did  you  come  to  make  this  second  deed?  A. 
Some  time  in  1866,  Hentig  wrote  me,  claiming  there  was  some 
error  in  the  deed,  and  asked  for  a  quitclaim  deed,  later,  in 
1887.  He  sent  to  Judge  Nelson  a  quitclaim  deed  for  me  to 
execute,  which  I  did." 

J.  W.  Redden  testified  on  the  trial,  among  other  things,  as 
follows: — 

"  Q.  Were  you  present  in  the  court-room  in  Topeka,  Shaw- 
nee County,  Kansas,  when  the  case  of  J.  W.  Redden  v,  Hentig 
was  on  trial,  which  involved  the  title  to  this  same  property? 
A.  I  was. 

"Q.  An  action  of  ejectment  of  this  same  property?  A. 
Yes,  sir. 

"  Q.  Did  you  see  F.  G.  Hentig  there?    A.  I  did. 

"  Q.  What  statement  did  he  make  then  in  your  presence  or 
hearing  relative  to  his  wife  then  having  a  deed  from  Bring- 
hurst  or  Charles  Puterbaugh  for  the  property  in  controversy? 
A.  Mr.  Hentig  had  in  his  hand  a  paper  that  he  said,  I  think 
[he  addressed  the  conversation  to  Mr.  Harris],  was  a  deed  from 
Charles  S.  Puterbaugh  to  A.  J.  Hentig  for  these  lots  in  contro- 
versy, but  he  did  not  propose  to  offer  it  in  evidence  at  that 
time;  he  had  thought  of  doing  it,  but  he  would  not. 

"  Q.  What  was  the  first  name  of  the  Puterbaugh  that  he 
said  the  deed  was  from?  A.  Charles  S.  Puterbaugh,  I  think 
it  was. 

"Q.  When  was  this  conversation?  A.  My  recollection  now 
is,  that  it  was  in  the  trial  of  the  case,  in  the  spring  of  1885. 

*'  Q.  At  the  time  the  case  was  being  tried,  and  before  the 
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trial  was  over  with,  and  before  judgment  was  rendered?  A. 
Yes,  sir;  during  the  progress  of  the  case.'' 

H.  H.  Harris  testified:  — 

"  Q.  Were  you  present  at  the  trial  of  the  case  of  J.  W.  Red- 
den V.  A.  J.  Hentig,  in  Shawnee  County,  when  the  title  of  this 
property  was  in  dispute?    Yes,  sir. 

"  Q.  When  was  that?    A.  February,  1885. 

"Q.  Did  you  see  F.  G.  Hentig  at  that  time?  A.  Yes;  he 
appeared  for  himself  and  his  wife. 

"Q.  He  was  also  a  witness?    A.  Yes,  sir. 

"  What  statement  did  he  make  about  his  wife  having  a  deed 
from  Charles  S.  Puterbaugh?  A.  After  we  had  submitted  the 
evidence  upon  each  side,  and  submitted  to  the  court  (Judge 
Martin,  who  was  trying  it  pro  tern.),  Mr.  Hentig  got  up,  and 
pulled  a  paper  out  of  his  pocket  that  looked  like  a  deed,  and 
said  to  me,  '  There  is  a  deed  to  my  wife  for  those  lots,  but  I 
do  not  propose  to  try  that  title  now;  I  am  trying  the  tax  title.' 
I  wondered  why  he  did  not  offer  it,  and  immediately  turned 
around  to  Dr.  Redden,  and  told  him  it  was  a  surprise  to  me 
that  he  had  such  a  deed.  I  did  not  know  why  he  did  not 
offer  it. 

"  Q.  If  Mr.  Hentig  made  any  statement  as  to  whom  that 
deed  was  from,  state  what  it  was.  A.  He  said  it  was  a  deed 
from  Charles  S.  Puterbaugh  to  his  wife,  Mrs.  A.  J.  Hentig,  the 
plaintiff  in  this  suit. 

"Q.  For  what  lots?  A.  For  lots  Nos.  408,  410,  412,  and 
414  Clay  Street,  Topeka,  Kansas." 

Upon  rebuttal,  F.  G.  Hentig  testified  that  the  statements  of 
J.  W.  Redden  and  H.  H.  Harris  were  incorrect,  and  that  he 
never  had  any  deed  from  Charles  S.  Puterbaugh  to  his  wife  in 
his  possession  until  long  after  the  trial  of  Redden  v.  Hentig, 
referred  to;  that  the  only  deed  his  wife  ever  had  from  Charles 
S.  Puterbaugh  was  dated  July  9,  1887. 

The  judgment  of  February  18,  1885,  rendered  in  the  case  of 
J.  W.  Redden  v.  Mrs.  A.  J.  Hentig,  recites,  among  other  things, 
as  follows:  "  The  court  finds  that  at  the  commencement  of 
this  suit  the  plaintiff,  J.  W.  Redden,  was  the  owner  in  fee- 
simple  of  lots  408,  410,  412,  and  414,  on  Clay  Street,  in  the 
city  of  Topeka,  Kansas,  and  is  such  owner  now,  and  that  nil 
the  material  allegations  in  the  petition  are  true;  2.  The 
court  further  finds  that  Mrs.  A.  J.  Hentig  is  in  possession 
under  two  tax  deeds,  one  recorded  May  9,  1877,  and  the  other 
September  30,  1882,  both  issued  on  the  tax  sale  of  1874,  for 
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the  taxes  of  1873;  3.  That  said  tax  sale  was  void,  first,  be- 
cause there  was  an  unlawful  combination  of  bidders  at  the 
sale,  which  prevented  competition;  the  sale  was  made  for  ille- 
gal costs  charged  against  the  lots." 

Under  the  general  finding  of  the  trial  court,  we  must  as- 
sume that  Mrs.  A.  J.  Hentig  had  in  her  possession  a  deed 
from  Charles  S.  Puterbaugh  during  the  trial  of  the  former 
case  of  J.  W.  Redden  v.  Mrs.  A.  J.  Hentig,  in  the  month  of 
February,  1885.  It  is  possible  that  Dr.  Redden  and  Mr. 
Harris  were  mistaken  as  to  what  deed  Mr.  Hentig  exhibited, 
and  therefore  that  the  trial  court  was  led  into  error;  but, 
upon  the  evidence  presented,  we  cannot  now  interfere  or  dis- 
turb the  finding.  There  was  sufficient  evidence  to  support  it, 
and  the  trial  court's  finding  is  conclusive.  Therefore,  under 
the  evidence  and  the  general  finding  of  the  trial  court,  we 
think  its  judgment  must  be  affirmed,  as  the  plea  of  res  adjvr 
dicata  was  fully  sustained. 

It  has  been  said  several  times  by  this  court,  and  also  by 
many  other  courts,  that  "a  judgment  or  decree  of  a  court  of 
competent  jurisdiction  is  not  only  final  as  to  the  subject-mat- 
ter, but  also  as  to  every  other  matter  which  the  parties  might 
have  litigated  in  the  case,  and  which  they  might  have  had 
decided." 

Under  the  provisions  of  the  civil  code,  an  action  in  the  na- 
ture of  ejectment,  like  the  former  case  of  J.  W.  Redden  v.  Mrs. 
A.  J.  Hentig,  settles  the  title  between  the  parties  in  favor  of 
the  one  recovering  the  judgment:  Hurd  v.  ComvVra  of  Harvey 
Co.,  40  Kan.  92;  Barrows  v.  Kindred,  4  Wall.  403;  Mahoney  v. 
Middleton,  41  Cal.  41;  Marvin  v.  Dennison,  1  Blatchf.  159;  Ed' 
wards  v.  Roys,  18  Vt.  473;  Reed  v.  Douglas,  74  Iowa,  244;  7 
Am.  St.  Rep.  476.  This  court,  in  Commissioners  of  Marion  Co. 
V.  Welch,  40  Kan.  770,  said  *'that  a  general  finding  of  title  in 
the  plaintiff" — consequently  of  no  title  in  the  defendant — is  a 
conclusive  and  binding  decision  against  the  defendant  on  the 
question  of  title,  from  whatever  source  it  may  be  derived,  and 
forever  estops  him  from  asserting  a  claim  of  title  which  existed 
at  the  time  of  the  decree." 

If  Mrs.  Hentig  had  in  her  possession  the  deed  from  Charles 
S.  Puterbaugh  for  the  lots  during  the  pendency  of  the  former 
action  of  Redden  against  herself  (as  we  are  bound  to  assume 
she  did  have,  from  the  finding  of  the  trial  court),  she  could 
have  offered  that  deed  in  evidence  for  what  it  was  worth,  to 
sustain  her  title  and  her  right  of  possession.     If  necessary, 
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she  could  have  filed  a  supplemental  answer.  The  law  does 
not  favor  a  multiplicity  of  suits,  and  where  all  matters  in  con- 
troversy between  parties  as  to  the  title  or  possession  of  real 
estate  might  be  finally  ended  in  one  action,  the  law  requires 
that  this  should  be  done.  Parties  cannot  try  title  to  real  es- 
state  by  piecemeal,  in  separate  and  independent  actions  upon 
separate  deeds  or  chains  of  title,  when  they  have  in  their  pos- 
session during  the  trial  separate  and  different  deeds.  If  the 
deed  from  Charles  S.  Puterbaugh  to  Mrs.  Hentig  executed  in 
1883  did  not,  on  account  of  a  mistake  of  the  parties,  contain 
a  proper  description  of  the  lots,  yet  if  Charles  S.  Puterbaugh 
had  any  title  or  interest  therein,  that  title  or  interest  was 
transferred  to  Mrs.  Hentig  in  equity,  if  not  in  law,  and  there- 
fore she  ought  to  have  asserted  in  the  former  action  the  deed 
which  she  first  obtained  from  Puterbaugh.  If  Mrs.  Hentig 
had  obtained  a  new  and  distinct  title  to  the  lots  after  the  final 
judgment  in  the  former  action,  then  that  judgment  would  not 
have  been  res  adjudicaia  against  her.  But  that  is  not  this 
case.  Under  the  finding  of  the  trial  court,  she  obtained  her 
new  and  distinct  title  to  the  lots  pending  the  former  action. 
It  was  not  used  in  that  action.  It  was  too  late  to  use  this 
title  after  the  final  judgment  in  the  former  action. 
The  judgment  of  the  district  court  will  be  affirmed. 

JcDOHBNTS  —  Res  Judicata.  —  The  estoppel  of  a  former  judgment  extend* 
to  every  material  matter  within  the  issnea  which  was  expressly  litigated,  and 
also  to  those  matters  which  might  have  been  litigated  and  determined:  hunt' 
ley  V.  Holt,  59  Conn.  102;  21  Am.  St.  Rep.  71,  and  note;  UMy  v.  Bunch,  83 
Ga.  1;  20  Am.  St.  Rep.  301,  and  note;  Tadloci  v.  Ecclea,  20  Tex.  782;  73  Am. 
Dec.  213,  and  note;  extended  note  to  Lawrence  v.  Hunt,  25  Am.  Dec.  642; 
AfcCullough  v.  Dathiell,  85  Va.  37. 

Judgment  in  Ejectment  as  Rbs  Judicata.  —  An  exception  to  the  mle  of 
res  jndicat'i  exists  in  au  action  of  ejectment  on  a  legal  title,  in  which  success* 
ive  suits  may  be  prosecuted  until  two  concurring  judgments  are  obtained: 
MaraUlUr  v.  Marateller,  132  Pa.  St.  617;  19  Am.  St  Rep.  604.  For  an  ex- 
tended  discussion  of  the  conclusiveness  judgments  in  ejectment,  see  note  to 
Caperton  v.  Schmidt,  85  Am.  Dec.  208.  See  Johnson  v.  Vance,  86  Cal.  110. 
Pnrcha.xers  after  a  judgment  in  ejectment  must  yield  to  the  process  on  such 
judgment  awarding  possession  to  the  plaintiff:  Hawkins  v.  St<ile,  125  Ind.  571. 
A  judgment  in  ejectment  upon  an  equitable  title  is  a  bar  to  any  subsequent 
ejectment  for  the  same  land,  and  includes  all  equitable  titles:  Schive  ▼.  Fau* 
sold,  137  Pa.  St.  83. 

Judgments  —  Failubi  to  Set  up  Defense  —  Estoppel.  —  Where  a  party 
haa  had  an  opportunity  to  set  up  a  defense,  and  neglects  to  do  so,  a  judgment 
recovered  against  him  will  be  binding:  Morrill  v.  Morrill,  20  Or.  96;  23  Am. 
St.  Rep.  95,  and  note.  As  to  when  a  former  judgment  acts  as  an  estoppel,, 
see  Moore  v.  Willinnu,  132  111.  589;  22  Am.  St.  Rep.  663,  and  note;  Caper- 
ton  T.  Schmidt,  26  Cal.  479;  85  Am.  Dec.  187.  and  noto, 
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TiTLX  Acquired  Pendents  Lite  may  generally  be  asserted,  notwithstand- 
ing  the  jadgment,  unless  it  was  pleaded  by  some  supplemental  plea,  and  thus 
brought  within  the  issues  before  the  court:  Freeman  on  Judgments,  sec.  329; 
McLane  v.  Bovee,  35  Wis.  27;  People's  8.  B.  v.  Hodgdon,  64  CaL  95;  PeopU 
T.  HoUaday,  68  CaL  439;  Hemmingway  v.  Drew,  47  Mich.  554;  contra.  Reed  T. 
DougltUf  74  Iowa,  244;  7  Am.  St  Bep.  476;  and  the  principal  case. 


Redden  v.  Metzobb. 

[46  Kansas,  285.] 
JvDOMSNTS — FntDiNas  Affirmed  bt  Judgment  as  Res  Jitdioata. — A 
finding  of  fact  in  a  foreclosure  suit  in  favor  of  a  defendant  therein,  that 
he  has  a  valid  tax  deed  subsequent  to  the  mortgage,  and  is  the  owner 
and  in  the  possession  of  certain  land  described  therein,  which  finding  is 
affirmed  by  the  judgment  of  foreclosure  as  to  the  other  land  described, 
specially  excepting  his  land  therefrom,  la  conclusive  as  to  his  title  thereto^ 
as  to  all  the  parties  and  those  claiming  under  them,  in  a  subsequent  ao* 
tion  of  ejectment  for  the  same  land. 

Redden  and  Schumacher^  and  H.  H.  Harris,  for  the  plaintiff 
in  error. 

Johnson,  Martin,  and  Keeler,  and  O.  A.  Huron,  for  the  de- 
fendants in  error. 

Green,  C.  This  was  an  action  of  ejectment  brought  by  the 
plaintifif  in  error  against  the  defendants  in  error,  in  the  dis- 
trict court  of  Shawnee  County,  to  recover  the  southeast  quarter 
of  section  11  in  township  10  of  range  16.  The  defendants 
set  up  a  claim  of  title  under  a  certain  tax  deed,  and  also  al- 
leged that  the  question  of  the  defendants'  title  had  been  finally 
adjudicated  in  a  suit  commenced  in  the  district  court  of  Leav- 
enworth County,  and  set  up  such  decree  and  judgment  as 
being  res  adjudicata.  The  case  was  tried  by  the  court  without 
a  jury,  and  judgment  rendered  in  favor  of  the  defendants. 

It  seems  that  George  R.  Hines  was  the  owner  of  the  un- 
divided half  of  this  land  on  the  first  day  of  July,  1873.  In 
October  of  the  same  year,  he  conveyed  his  interest  to  W.  H. 
Carson,  who  deeded  to  Harrison  C.  Hines,  and  he  sold  the 
same  to  the  plaintiff  in  error  on  the  eighteenth  day  of  August, 
1884.  The  defendants'  claim  to  the  land  is  based  upon  the 
possession  of  Eli  W.  Metzger,  on  March  1,  1883,  under  a  cer- 
tain tax  deed,  and  a  foreclosure  suit  commenced  by  W.  J. 
Buchan,  as  trustee,  in  the  district  court  of  Leavenworth 
C«unty,  on  the  seventh  day  of  March,  1883,  against  George  C. 
Hines,  Harrison  C.  Hines,  Eli  W.  Metzger  el  al.,  to  foreclose 

Ax.  St.  Kbp.,  Vou  XXVL  —7 


98  Redden  v.  Metzger.  [Kansas, 

a  mortgage  executed  by  George  R.  Hines  and  wife  on  the 
property  in  controversy,  and  several  other  tracts  in  Leaven- 
worth, Shawnee,  and  other  counties.  In  this  foreclosure  case, 
Bummons  was  served  upon  Harrison  C.  Hines  and  George  R. 
Hines,  in  Jefferson  County,  on  the  thirteenth  day  of  March, 
1883,  by  the  under-slieriff  of  the  county,  but  in  making  his 
return,  he  signed  it,  "sheriff  of  Leavenworth  County,  Kansas, 
by  W.  S.  Van  Cleave,  under-sheriflF."  The  summons  being 
from  the  latter  county,  the  ofBqer  had  doubtless  neglected  to 
erase  the  printed  matter  on  the  summons.  On  the  twenty- 
fourth  day  of  December,  1886,  and  upon  proper  notice  to  the 
plaintifiF,  but  without  the  knowledge  of  the  original  defendants 
named,  the  sheriflf's  return,  by  leave  of  the  court,  was  amended 
BO  as  to  conform  to  the  facts,  and  was  signed  by  George  Davis, 
Bheriflf  of  Jefferson  County,  by  W.  S.  Van  Cleave,  under-sheriff. 
The  defendants  Hines  made  default.  Metzger  by  his  answer 
alleged  that  he  was  the  owner  of  this  quarter-section  of  land 
in  controversy  by  virtue  of  a  tax  deed  made  subsequent  to  the 
mortgage,  and  that  therefore  the  land  was  not  subject  to  the 
mortgage.  In  the  trial  of  this  case  in  the  district  court  of 
Leavenworth  County  on  the  fifth  day  of  July,  1884,  the  fol- 
lowing finding  of  fact,  with  others,  was  made:  "  That  the  de- 
fendant Eli  W.  Metzger  has  a  valid  tax  deed  of  the  southeast 
quarter  of  section  11,  township  10,  range  16,  in  Shawnee 
County,  Kansas,  and  is  the  owner  and  is  in  the  actual  posses- 
sion thereof,  and  that  no  other  party  to  this  suit  has  any  lien 
thereon.  The  contention  of  the  plaintiff  in  error  is,  that  the 
district  court  of  Leavenworth  County  rendered  no  judgment 
whatever  upon  this  finding,  and  therefore  nothing  was  settled 
in  that  case,  so  far  as  the  rights  of  the  parties  to  this  suit  are 
concerned;  that  no  person  is  bound  by  any  litigation  until 
there  is  a  final  judgment;  that  until  a  court  renders  a  judg- 
ment upon  a  verdict  of  the  jury  or  its  own  findings,  it  is 
always  susceptible  of  further  investigation  and  of  further  liti- 
gation. It  is  conceded  by  the  defendants  in  error  that  plain- 
tiff in  error  has  shown  such  a  title  to  the  undivided  half  of  this 
land  sued  for  as  would  prevail  but  for  the  fact  that  it  has  been 
extinguished  by  the  foreclosure  proceedings  in  the  district 
court  of  Leavenworth  County,  and  that  the  tax  deed  through 
which  the  defendants  in  error  obtained  title  is  voidable,  upon 
the  evidence  offered  by  the  plaintiff  in  error,  provided  he  is 
not  estopped  by  a  former  adjudication  from  attacking  the 
validity  of  this  tax  deed.    This  concession  materially  simpli- 
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fies  the  case,  so  that  the  question  of  a  former  adjudication  be- 
comes the  controlling  one  here. 

A  final  judgment  and  decree  were  rendered  in  the  foreclos- 
ure proceedings  in  the  district  court  of  Leavenworth  County. 
A  personal  judgment  was  rendered  against  George  R.  Hines, 
and  in  favor  of  W.  J.  Buchan  as  trustee,  and  certain  lands 
were  ordered  sold  to  satisfy  that  judgment,  but  the  land  in 
controversy  was  not  included  in  this  decree.  The  question, 
then,  which  this  case  presents  is  this:  Did  the  special  finding 
in  favor  of  Eli  Metzger  concerning  this  land  become  a  part  of 
and  was  it  included  in  the  judgment  and  decree  finally  ren- 
dered by  the  district  court  of  Leavenworth  County?  If  it  did, 
the  question  must  be  answered  in  favor  of  the  defendants;  if 
it  did  not  enter  into  the  final  determination  of  the  case,  nothing 
was  settled  by  this  finding.  It  is  true,  as  counsel  for  plaintiff 
in  error  contend,  that  no  man  should  be  bound  by  any  litiga- 
tion until  there  is  a  final  judgment;  but  in  this  case  there  was 
a  final  decree,  and  our  judgment  is,  that  the  finding  was  con- 
sidered in  rendering  this  decree,  for  the  reason  that  the  land 
claimed  by  Metzger  was  not  included  with  the  other  tracts  of 
land  to  be  sold.  This  land  was  described  in  the  mortgage; 
the  plaintiff  in  the  foreclosure  suit  asked  that  it  be  sold  with 
the  other  lands  to  satisfy  the  mortgage.  The  defendant  Metz- 
ger answered  that  he  was  the  owner  by  virtue  of  a  tax  deed. 
The  ownership  of  this  land  thus  became  one  of  the  issuable 
questions  to  be  settled,  and  as  the  holder  of  such  title,  he  had 
the  right  to  make  full  defense:  Bradley  v.  Parkhursty  20  Kan. 
462;  Pattie  v.  Wilson,  25  Kan.  326.  The  record  shows  a  trial 
and  finding  in  favor  of  Metzger,  and  this  finding  was  confirmed 
by  the  judgment  of  foreclosure  of  the  mortgage  as  to  the  other 
tracts  of  land  described  in  the  plaintiff's  petition,  which  ex- 
cepted this  land  so  found  to  belong  to  him.  This  decree,  we 
think,  recessarily  aflSrmed  the  finding  that  Metzger  had  a 
valid  tax  deed;  that  he  was  the  owner  and  in  the  actual  pos- 
session of  the  land  in  controversy;  and  that  no  other  parties  to 
the  foreclosure  suit  had  any  liens  upon  the  same.  The  rule 
of  res  adjudicOla  applies  as  well  to  facts  settled  and  adjudicated 
as  to  causes  of  action:  Whitaker  v.  Hawley,  30  Kan.  326.  The 
judgment  of  a  court  of  competent  jurisdiction  is  conclusive  on 
the  parties  as  to  all  points  directly  involved  in  it  and  neces- 
sariif^  determined:  Shirland  v.  Union  Nat.  Banky  65  Iowa,  96; 
Freeman  on  Judgments,  sec.  249. 

**  When  a  fact  has  been  once  determined  in  the  course  of  a 
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judicial  proceeding,  and  a  final  judgment  has  been  rendered 
in  accordance  therewith,  it  cannot  be  again  litigated  between 
the  same  parties  without  virtually  impeaching  the  correctness 
of  the  former  decision,  which,  from  motives  of  public  policy, 
the  law  does  not  permit  to  be  done.  The  estoppel  is  not  con- 
fined to  the  judgment,  but  extends  to  all  facts  involved  in  it 
as  necessary  steps,  or  the  groundwork  upon  which  it  must 
have  been  founded.  It  is  allowable  to  reason  back  from  a 
judgment  to  the  basis  on  which  it  stands,  upon  the  obvious 
principle  that  where  a  conclusion  is  indisputable,  and  could 
have  been  drawn  only  from  certain  premises,  the  premises  are 
equally  indisputable  with  the  conclusion  ":  Burlen  y.  Shannon^ 
99  Mass.  200;  96  Am.  Dec.  733;  Board  etc.  v.  Mineral  Point 
R.  R.  Co.f  24  Wis.  124;  Freeman  on  Judgments,  sec.  257;. 
Wells  on  Res  Adjudicata,  sec.  226;  1  Herman  on  Estoppel,  sec, 
111. 

Counsel  for  plaintiff  in  error  rely  upon  the  case  of  Axtld  v. 
Smith,  23  Kan.  65,  where  this  court  said:  "A  thing  contained 
in  the  findings  or  verdict,  but  not  included  in  or  confirmed  by 
the  judgment,  cannot  be  considered  as  an  adjudication  or  used 
as  evidence,  unless  some  other  ground  can  be  found  for  its  use 
than  merely  that  it  is  contained  in  such  findings  or  verdict." 

Our  view  of  this  case  does  not  conflict  with  the  principle 
there  decided.  We  think  the  judgment  rendered  in  the  fore- 
closure suit  in  Leavenworth  County  was  in  accordance  with 
the  special  finding  in  favor  of  Metzger;  and  the  fact  that  the 
record  affirmatively  shows  that  the  land  that  he  set  up  a  title 
to  in  his  answer  was  not  included  in  the  decree  of  foreclosure 
is  evidence  that  the  special  finding  must  have  entered  into 
and  become  a  part  of  such  decree. 

We  recommend  an  affirmance  of  the  judgmenU 

The  CoDBT.    It  is  so  ordered. 

JvsQimm  IX  EjscTMKirr  as  Rbs  Judioatai  See  note  to  HemSg  r.  Steddtm^ 
mnle,  p.  96;  aiao  note  to  Burlen  r.  Shannon,  96  Am.  Deo.  741. 
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Sherman  Center  Town  Company  v.  Leonard. 

(48  Kansas,  354.] 

Damages  —  Etidencb — Opinions.  — The  testimony  of  a  witness,  not  bsised 
on  specific  facts,  but  consisting  of  an  opinion  as  to  the  lump  amount  of 
damages  sustained  by  breach  of  a  contract,  is  inadmissible  as  a  basis  for 
the  estimation  of  damages. 

Mkasurb  of  Damages  —  Breach  op  Contbaot  —  Prospectivi  Profits. — 
Where  a  breach  of  contract  results  in  the  loss  of  definite  profits  which 
are  ascertainable  and  within  the  contemplation  of  the  parties,  they 
may  generally  be  recovered;  but  when  prospective  profits  are  remote, 
conjectural,  and  speculative,  they  cannot  be  said  to  be  the  direct  and 
unavoidable  result  of  the  breach,  and  cannot  be  recovered. 

Damages  for  Breach  of  Contract  —  Ddtt  to  Diminish.  —  A  party  suing 
for  breach  of  contract  is  required  to  do  what  he  reasonably  can,  and  im- 
prove all  reasonable  opportunity,  to  lessen  the  injury  and  reduce  the 
damages  caused  by  the  breach. 

[liKASCTRE  OF  DAMAGES  FOR  BREACH  OF  CONTRACT  TO  MoVB  HOTEL  —  PbOFITS, 

Loss  OF.  —  Where  a  contract  for  the  removal  of  a  hotel  from  one  town 
to  another  is  broken  by  the  contractor,  after  he  has  been  paid  for  the 
removal,  it  is  the  duty  of  the  owner  to  have  the  hotel  removed  at  once, 
and  he  is  then  entitled  to  recover,  as  damages  for  the  breach,  the  neces- 
sary expenses  of  removal  and  of  avoiding  the  direct  and  unavoidable 
consequeuces  of  the  breach  of  the  contract,  but  he  is  not  entitled  to  re> 
cover  the  prospective  profits  which  he  would  have  possibly  gained  if  the 
building  had  been  removed  according  to  the  contract. 

Hardy  and  Sterling,  for  the  plaintiff  in  error. 

Bagley  ar^d  Andrews,  for  the  defendant  in  error. 

Johnston,  J.  Thomas  P.  Leonard  recovered  a  judgment 
for  six  hundred  dollars  against  the  Sherman  Center  Town 
Company,  as  damage  for  the  breach  of  a  contract.  Leonard 
owned  a  hotel  in  Itasca,  and  Sherman  Center,  which  was  three 
miles  away,  was  a  candidate  for  county  seat  of  Sherman 
Oounty.  The  town  company,  desiring  to  increase  the  popu- 
lation and  influence  of  Sherman  Center  and  strengthen  its 
•candidacy,  held  out  inducements  to  the  citizens  of  the  surround- 
ing towns  to  remove  tlieir  buildings  and  establish  themselves 
in  business  in  Sherman  Center,  and  unite  in  an  effort  to  make 
that  town  the  county  seat  of  the  county.  Accordingly,  they 
entered  into  an  agreement  with  Leonard,  by  which  Leonard 
was  to  join  them  in  building  up  the  town,  and  remove  his 
hotel  from  Itasca,  in  consideration  of  which  the  company  was 
to  convey  to  him  certain  lots  in  Sherman  Center,  and  provide, 
At  its  own  expense,  men  and  machinery  to  remove  the  hotel, 
-an3  place  it  over  a  cellar  of  equal  size  and  on  a  foundation  of 
«  similar  kind  as  it  was  then  resting  upon  in  Itasca.     The 
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plaintiff  alleged  that  the  company  had  failed  and  refused  to 
remove  the  hotel  in  accordance  with  the  terms  of  the  con- 
tract; that  the  other  buildings  which  were  then  situated  in 
Itasca  have  been  removed  to  Sherman  Center,  and  the  town 
of  Itasca  has  become  depopulated,  and  the  business  of  hotel- 
keeping  of  no  value,  and  that  the  hotel  now  stands  alone,  with 
no  town  nearer  to  it  than  Sherman  Center,  which  is  nearly 
three  miles  distant.  He  further  alleged  that  it  was  a  large 
and  well-furnished  hotel,  and  that  the  cost  of  its  construction 
and  the  furniture  contained  therein  was  about  four  thousand 
five  hundred  dollars.  It  is  alleged  that  the  cost  of  removal 
would  be  about  the  sura  of  eight  hundred  dollars,  and  that  he 
Buffered  damages  by  the  refusal  of  the  company  to  comply 
with  the  contract  in  the  sura  of  twelve  hundred  dollars.  He 
therefore  asked  judgment  for  two  thousand  dollars.  The  com- 
pany, by  its  answer,  denies  the  execution  of  the  contract,  or 
that  it  is  authorized  by  its  charter  to  enter  into  the  contract 
alleged  to  have  been  made. 

There  are  several  errors  assigned  by  the  company,  but  only 
one  of  them  requires  attention.  It  appears  that  the  company 
has  conveyed  the  lots  to  Leonard,  as  stipulated  in  the  con- 
tract, but  the  hotel  has  not  been  removed,  and,  according  to 
plaintiff's  testimony,  the  non-removal  is  owing  to  the  refusal 
of  the  company  to  furnish  the  men  and  machinery  for  that 
purpose,  although  frequent  demands  have  been  made  upon 
them.  In  the  course  of  the  trial,  the  plaintiff  testified  that, 
by  reason  of  the  removal  of  the  people  and  their  buildings 
from  other  towns,  Sherman  Center  became  a  flourishing  place 
of  several  hundred  people,  where  he  could  have  profitably 
carried  on  the  hotel  business,  but  that  the  town  of  Itasca  was 
practically  abandoned;  so  that  he  is  without  business,  and 
simply  remains  at  the  hotel  to  protect  the  goods  and  furniture 
therein.  In  order  to  prove  the  extent  of  his  injury,  the  fol- 
lowing question  was  asked,  and  allowed  by  the  court  over  the 
objection  of  the  defendant:  "State,  as  near  as  you  can,  what 
would  have  been  your  profits — or  what  your  damages  were, 
in  other  words  —  by  reason  of  the  non-fulfillment  of  this  con- 
tract, not  moving  your  hotel,  and  establishing  your  business 
at  Sherman  Center,"  Another  question  which  was  allowed 
over  objection  was:  "  State  what  the  damage  was  by  reason 
of  them  not  moving  your  hotel  to  Sherman  Center,  as  they 
agreed  to,  in  money."  He  answered  that  the  loss  or  profits 
would  have  been  $150  a  month,  and  that  the  total  damage 
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Bustained  by  reason  of  not  having  the  hotel  located  at  Sher- 
man Center,  besides  the  cost  of  moving  the  building,  was  from 
$1,200  to  $1,500,  and  that  it  would  cost  about  $800  to  move 
the  building. 

The  questions  asked  were  objectionable,  and  the  testimony 
given  was  inadmissible,  upon  two  grounds:  1.  The  questions 
were  objectionable  because  they  did  not  call  for  specific  facts, 
but  permitted  the  witness  to  state  a  mere  opinion,  giving  in 
the  lump  the  amount  of  damages  thought  to  be  sustained.  It 
is  the  function  of  the  court  or  jury  trying  the  case  to  determine, 
from  evidence  properly  presented,  what  the  amount  of  dam- 
ages sustained  is,  and  while  it  might  be  very  convenient  for 
the  plaintiflf  to  permit  him  and  his  witnesses  to  give  the  dam- 
ages suffered  in  a  lump,  it  would  be  a  very  unsafe  practice  to 
allow  them  to  state  the  amount  of  damages  supposed  to  be 
sustained,  without  regard  to  the  facts  or  knowledge  upon  which 
their  opinions  were  based.  It  is  well  settled  that  the  practice 
is  not  permissible:  Roberts  v.  CommWs  of  Brown  Co.,  21  Kan. 
248;  Wichita  etc,  R.  R.  Co.  v.  Kuhn,  38  Kan.  675;  Sharon  Town 
Co.  V.  Morris,  39  Kan.  377;  Chicago  etc.  R^y  Co.  v.  Neiman,  45 
Kan.  533. 

Then,  again,  the  prospective  profits  that  he  lost  by  the 
breach  of  the  contract  are  too  remote,  uncertain,  and  specula- 
tive to  be  recoverable.  Who  can  tell  what  the  future  gains  of 
the  hotel  business  would  have  been  in  Sherman  Center,  if  lie 
had  moved  there?  His  past  profits  in  Itasca  were  not  shown, 
and  there  is  no  testimony  of  the  gains  of  others  established  in 
the  same  business  at  Sherman  Center.  How,  then,  does  Leon- 
ard know  that  the  profits  would  have  been  $150  per  month? 
The  gains  to  be  derived  from  the  business  depended  upon 
many  contingencies  other  than  the  mere  removal  of  his  hotel 
to  that  place.  The  growth  of  the  town,  the  location  of  the 
county  seat  there,  or  at  another  town  near  by,  the  immigra- 
tion and  travel,  the  competition  in  the  hotel  business,  the 
price  of  provisions  and  the  cost  of  help,  the  general  reputation 
of  the  house,  and  the  popularity  of  the  landlord  with  the  trav- 
eling public  and  the  people  of  that  community  are  suggested  as 
some  of  the  considerations  that  would  affect  the  anticipated 
benefits.  Where  the  breach  of  a  contract  results  in  the  loss 
of  definite  profits  which  are  ascertainable,  and  were  within  the 
confemplation  of  the  contracting  parties,  they  may  generally 
be  recovered,  but  the  prospective  profits  do  not  furnish  the 
correct  measure  of  damages  in  the  present  case.     Aside  from 
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the  remote,  conjectural,  and  speculative  character  of  the  anti- 
cipated benefits,  it  cannot  be  said  that  the  loss  of  them  is  the 
direct  and  unavoidable  consequence  of  the  breach.  The  plain- 
tiff could  not  sit  idle  an  indefinite  length  of  time  and  safely 
count  on  the  recovery  of  $150  per  month  as  damages.  If  there 
was  a  breach  of  the  contract,  it  was  his  duty,  upon  learning  of  it, 
to  at  once  remove  the  building,  or  employ  others  to  do  so,  and 
charge  the  cost  of  the  removal  to  the  town  company.  The  law 
requires  that  the  injured  party  shall  do  whatever  he  reason- 
ably can,  and  improve  all  reasonable  opportunities,  to  lessen 
the  injury.  From  the  testimony  it  appears  that  Leonard 
could  have  procured  others  to  move  the  hotel;  and  in  such  a 
case,  the  ordinary  measure  of  damages  is  the  cost  of  removal 
and  the  reasonable  expenses  of  avoiding  the  consequence  of 
the  defendant's  wrong:  Kansas  Pac.  R'y  Co.  v.  Mihlman^  17 
Kan.  224;  Loker  v.  Damon,  17  Pick.  284;  1  Sedgwick  on  Dam- 
ages, 165,  and  cases  cited. 

Counsel  for  plaintiff  in  error  say  that  no  more  than  the  cost 
of  removal  was  allowed  by  the  court;  but  the  admission  of  the 
objectionable  evidence  against  the  opposition  of  the  plaintiff 
in  error  would  indicate  that  the  court  adopted  an  incorrect 
measure  of  damages,  and  did  not  limit  the  recovery  to  the 
expense  of  the  removal.  The  liability  of  the  plaintiff  in  error 
for  any  loss  is  not  conceded.  It  is  shown  in  the  testimony 
that  soon  after  the  time  for  the  removal  of  the  building  the 
people  of  Sherman  Center  abandoned  the  attempt  to  obtain 
the  county  seat,  and  all  or  nearly  all  of  them  moved  to  an- 
other place.  It  is  claimed  by  plaintiff  in  error  that  Leonard 
objected  to  the  removal  of  his  building  until  the  question  of 
the  location  of  the  county  seat  was  settled.  He  testified  at 
the  trial  that  he  did  not  intend  to  move  the  building  to  Sher- 
man Center,  and  that  he  would  not  move  the  building  at  all 
until  the  county  seat  was  permanently  located.  If  the  non- 
removal  of  the  building  was  due  to  the  fault  of  Leonard,  he  is 
not  entitled  to  recover  anything.  This  is  a  disputed  question 
of  fact,  which  must  be  settled  on  another  trial. 

For  the  error  of  the  court  in  admitting  testimony,  the  judg- 
ment of  the  court  below  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial.  

Damaob  —  Phospbctivk  PROFrrs  —  WHrrHBR  Rkoovkrablk.  —  Prospect- 
hrfl  profits  cannot  b«  recovered  as  damages  where,  from  the  c  rcamatances, 
there  is  no  sufficient  basis  for  estimating  such  profits:  Wr  ghi  ▼.  Atulvanep, 
78  Wis.  89;  23  Am.  St  Rep.  393,  and  not«.    Prospective  profito  cannot  be  e*> 
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ti  mated  ia  asaessing  damages  for  a  breach  of  contract:  Cafes  v.  Sparhman,  73 
Tex.  619;  16  Am.  St.  Rep.  806,  and  note;  SiUon  v.  McDonald,  25  S.  C.  68; 
60  Am.  Rep.  484,  and  extended  note;  extended  note  to  Hargreavea  v.  Kim' 
berly,  53  Am.  Rep.  123-139;  Montgomery  County  etc  Society  v.  Ilarwood,  126 
Ind,  440;  DavU  v.  Davia,  84  Mich.  325;  Florence  etc  R.  R.  Co.  v.  Peniber,  45 
Kan.  625. 

Dauaqks  tor  Breach  oi  Contract  —  Dctt  of  Plaintiff  to  Diminish- 
— One  who  anfifera  from  a  breach  of  contract  muat  act  ao  as  to  make  hia  dam< 
ages  as  amall  as  he  reasonably  can:  Wrigld  v.  Bank  of  Metropolis^  110  N.  Y. 
1237;  6  Am.  St.  Rep.  356,  and  note;  Factora*  etc  Ins,  Co.  T.  Wtrldn,  42  La. 
Ann.  1046;  HaUtead  etc  Co.  r,  StUton,  46  Kan.  192. 


Stewart  v,  Bodley. 

[46  KAN8AS,  S97.] 
JuBiSDionofr  —  Dbfbctivb  PROCEaa.  —Where  the  copy  of  a  justice's  origi- 
nal summons,  served  on  defendant  by  leaving  it  at  hia  usual  place  of 
business,  is,  by  mistake,  signed  by  the  conatable  serving  it  inatead  of 
the  justice  issuing  it,  but  it  contains  the  name  of  the  justice  in  the  in- 
dorsement on  the  copy  served,  a  judgment  on  such  service  is  voidable 
on  direct  proceeding,  but  is  not  absolutely  void. 

Shepard,  Orove,  and  Shepard,  for  the  plaintiflf  in  error. 

'George  E.  McMahon,  for  the  defendant  in  error. 

Green,  C.  On  the  twenty-first  day  of  May,  1886,  WiHiam 
M.  Duncan  sued  E.  J.  Stewart,  before  A.  R.  Blackburn,  a  jus- 
tice of  the  peace  of  Harper  County,  to  recover  the  sum  of 
fifty-eight  dollars  for  services  rendered.  The  justice  of  the 
peace  issued  a  summons  which  was  regular  upon  its  face, 
and  delivered  it  to  C.  M.  Bodley,  a  constable.  The  summons 
was  returned  with  the  indorsement  that  service  had  been 
made  by  a  copy  left  at  the  residence  of  the  defendant.  On 
the  return  day  the  defendant  made  no  appearance,  and  judg- 
ment was  rendered  in  favor  of  the  plaintiflf  for  the  amount 
claimed.  On  the  following  day  an  execution  was  issued  on 
said  judgment,  and  delivered  to  Bodley,  as  constable,  which 
was  levied  upon  the  property  in  controversy  in  this  action. 
On  the  12th  of  June,  the  plaintiflf  in  error  brought  an  action 
in  replevin  against  Bodley  and  Stewart  to  recover  the  prop- 
erty taken  on  execution.  The  defendants  in  this  replevin 
suit  gave  a  redelivery  bond,  retained  possession  of  the  prop- 
erty, and  it  was  sold  under  the  execution.  This  replevin 
action  was  never  tried,  but  was  continued  from  term  to  terra, 
until  June,  1887,  when  it  was  dismissed  by  the  plaintiflf  with- 
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out  prejudice.  This  action  was  commenced  in  the  district 
court  of  Harper  County  on  the  nineteenth  day  of  July,  1887, 
to  recover  the  value  of  the  property  sold  upon  execution  by 
Bod  ley,  as  constable. 

The  defendant  answered,  and  set  up  three  defenses:  1.  A 
general  denial;  2.  Justification  under  the  execution;  and 
3.  The  replevin  action.  The  plaintiff  demurred  to  the  third 
ground,  which  was  sustained  by  the  court.  The  plaintiflf 
then  filed  a  reply  to  the  second  defense,  denying  the  judg- 
ment, and  alleged  that  Bodley  did  not  serve  a  copy  of  the 
summons  upon  the  plaintiff,  but  made  a  false  return;  that 
the  copy  left  at  the  residence  of  Stewart  was  signed  by  C.  M. 
Bodley,  justice  of  the  peace;  and  that  no  appearance  was 
made  by  Stewart.  It  was  further  alleged  that  Bodley  knew 
that  said  return  was  false.  At  the  January  term,  1889,  the 
case  was  tried  by  the  court,  and  resulted  in  a  finding  and 
judgment  for  the  defendant,  and  the  plaintiff  brings  the  case 
here  for  review. 

The  assignment  of  error  is,  that  the  court  should  not  have 
overruled  the  plaintiflF's  demurrer  to  the  evidence  of  the  de- 
fendant; and  this  raises  the  question  as  to  whether  or  not  the 
judgment  rendered  in  the  case  of  Duncan  v.  Stewart,  before 
A.  R.  Blackburn,  justice  of  the  peace,  was  void.  This  is  the 
main  question  in  the  case.  If  the  judgment  was  rendered 
without  service,  it  was  void.  To  determine  the  question  of 
service,  we  must  consider  what  was  left  at  the  usual  place 
of  residence  of  the  defendant.  The  summons  issued  by  the 
justice  of  the  peace  was  regular.  The  copy  served  was  signed 
by  the  constable  instead  of  the  justice  of  the  peace.  It  was 
addressed  to  Bodley,  as  constable,  and  contained  the  indorse- 
ment that  if  the  defendant  failed  to  appear,  judgment  would 
be  taken  for  the  sum  of  fifty-eight  dollars,  with  interest  at  the 
rate  of  seven  per  cent  per  annum  from  the  twenty-first  day 
of  May,  1886,  and  costs  of  suit,  and  signed  by  A.  R.  Black- 
burn, justice  of  the  peace.  It  could  be  seen  at  a  glance  that 
Bodley  could  not  have  been  the  justice  of  the  peace  and  con- 
stable too;  that  his  signature  to  the  copy  must  have  been  a 
clerical  error.  The  defendant  served  lived  in  the  same  town- 
ship where  the  officers  resided,  and  would  be  presumed  to 
know  who  tliey  were;  and  the  fact  that  the  name  of  the  jus- 
tice of  the  peace  did  appear  in  one  place  upon  the  copy,  and 
that  the  process  was  addressed  to  Bodley,  was  sufficient  to 
inform  him  that  he  had  been  sued.     There  is  no  question  but 
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that  the  service  would  have*  been  set  aside  if  a  xnotion  had 
been  made  for  that  purpose;  but  we  are  not  prepared  to  say 
that  the  judgment  was  absolutely  void,  but  might  have  been 
set  aside  in  a  direct  proceeding.  We  conclude,  therefore,  that 
the  service  made  upon  E.  J.  Stewart,  in  the  original  suit,  was 
only  voidable,  and  not  void:  See  Bassett  v.  Mitchell,  40  Kan. 
549;  Friend  v.  Green,  43  Kan.  167. 

Holding,  as  we  do,  that  the  judgment  rendered  in  favor  of 
Duncan  and  against  Stewart  was  not  void,  but  only  voidable, 
there  was  no  error  in  the  trial  of  this  action  in  the  court 
below,  and  we  therefore  recommend  an  affirmance  of  the  judg- 
ment. 

The  Court.     It  is  so  ordered. 

Justices  oj  thk  Peace  —  Defkctivk  Service  of  Process.  —  A  defect 
ive  service  of  a  summons  in  a  justice's  court  renders  a  judgment  thereon 
▼oid  for  want  of  jurisdiction:  King  v.  Bates,  80  Mich.  3(57;  20  Am.  St.  Rep. 
618,  and  note.  And  a  mere  recital  in  the  judgment  that  summons  was  duly 
served  is  not  sufficient  to  show  jurisdiction:  McDonald  v.  Prescott,  2  Nev. 
109;  90  Am.  Dec.  517,  and  note;  Moore  v.  Hansen,  75  Mich.  564. 
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(46  Kansas.  457.] 

Common  Carriers  —  Power  to  Limit  LiABtLrrr  roR  NEOLiaEMOB. — 
Although  a  common  carrier  cannot  stipulate  for  absolute  exemption  from 
responsibility  for  his  negligence,  he  may  limit  his  liability  to  an  amount 
■tated  in  a  written  receipt  or  special  contract  in  the  event  of  loss  or 
injury  to  the  goods  or  property  through  his  ordinary  negligence,  pro- 
vided such  contract  is  freely,  voluntarily,  and  fairly  entered  into  by  the 
parties,  and  is  just  and  reasonable  in  its  terms. 

Common  Carriers  —  Limitation  of  Liability  by  Contract. — Where  a 
special  contract,  voluntarily  entered  into  by  the  shipper,  provides  that 
the  carrier  "  is  not  to  be  held  liable  for  any  loss  or  damage,  except  tw 
forwarders  only,  nor  for  any  loss  or  damage  of  any  box,  package,  or 
thing  for  over  fifty  dollars,  unless  the  just  aad  true  value  thereof  is 
■tated  therein,"  the  contract  is  binding  on  the  shipper,  and  ia  the  limit 
and  measure  of  his  recovery  when  the  true  value  of  the  goods  shipped 
ia  not  stated  in  the  receipt,  and  they  are  lost  through  the  ordinary  negli* 
gence  of  the  carrier. 

Common  Carriers  —  Contract  of  Shipment  —  Presumption.  —  A  shipper 
of  goods  who  fills  out  a  blank  receipt  contained  in  a  book  previously  fur* 
nished  by  an  express  company  for  his  use,  and  obtains  the  signature  of 
the  company's  agent  thereto  upon  delivering  to  him  a  package  for  trans- 
portation, will  be  presumed  to  know  the  contents  of  the  receipt,  and  if 
he  receives  such  receipt  without  objection,  his  assent  to  its  conditions 
will,  ia.the  absence  of  fraud,  be  conclusively  presumed. 
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A.  L.  Williams  and  Charles  Monroe,  for  the  plaintiff  in 
error. 

John  Hutchings,  for  the  defendant  in  error. 

HoBTON,  C.  J.  The  principal  question  in  this  case  is,  What 
effect  is  to  be  given  to  the  following  language  of  the  receipt  exe- 
cuted by  the  express  company:  "  It  is  hereby  expressly  agreed 
that  the  said  Pacific  Express  Company  is  not  to  be  held  liable 
for  any  loss  or  damage,  except  as  forwarders  only,  nor  for 
any  loss  or  damage  of  any  box,  package,  or  thing  for  over  fifty 
dollars,  unless  the  just  and  true  value  thereof  is  herein  stated  "  ? 

It  appears  that  the  type  and  electrotype  plates  were  shipped 
from  Kansas  City  to  Lawrence  by  the  A.  N.  Kellogg  Newspaper 
Company,  which,  in  making  the  shipment,  acted  for  Peter  T. 
Foley.  It  also  appears  that  the  newspaper  company  had  a 
receipt-book,  furnished  by  the  express  company,  and  in  the 
heading  to  each  page  were  printed  conditions,  and  among 
others  the  one  quoted.  The  newspaper  company,  having  this 
book  in  its  possession  and  control,  and  using  it  from  day  to 
day,  must  be  presumed  to  have  known  of  its  conditions,  and 
to  have  shipped  with  reference  to  it.  In  this  the  company 
acted  for  the  plaintiff,  and  he  must  be  presumed  to  have 
assented  to  the  terms  and  conditions  of  the  receipt.  The  jury 
made  the  following  special  findings  in  answer  to  questions 
submitted  to  them:  — 

"  Q.  Was  not  the  box  containing  the  type  and  electrotypes 
in  controversy  broken  while  it  was  still  in  the  car  in  which  it 
was  brought  from  Kansas  City?  A.  It  was  found  broken  in 
the  car. 

*'  Q.  If  you  should  find  that  said  box  was  broken  open  by 
any  negligence  of  the  company,  state  what  act  or  thing  caused 
said  box  to  be  broken.     A.   We  do  not  know. 

"Q.  Do  the  jury  know  where,  on  the  journey,  the  box  was 
broken  open?     If  so,  state  where.     A.   We  do  not  know. 

"  Q.  Were  not  the  agents  of  defendant  negligent  in  taking 
the  box  out  of  the  car?    A.    Yes. 

"  Q.  Could  they  not  have  saved  the  contents  of  the  box  by 
handling  the  box  carefully  when  it  was  taken  out  of  the  car? 
A.   Yes,  to  the  best  of  our  knowledge  and  belief." 

The  district  court,  among  other  things,  instructed  the  jury 
that  "while  a  common  carrier  is  generally,  in  the  absence  of 
any  such  limitation,  liable  absolutely  as  an  insurer  against  all 
loss  except  that  caused  by  the  act  of  God  and  the   public 
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enemy,  it  may  limit  such  liability  by  special  conditions  such 
as  contained  in  this  receipt,  but  such  special  contract  cannot 
relieve  the  company  from  its  own  negligence.  It  follows  that 
in  this  case  the  company  is  liable,  if  at  all,  not  as  an  insurer, 
but  solely  for  negligence  in  the  transportation  of  the  property. 
Negligence  is  a  negative  term,  implying  the  want  or  absence 
of  ordinary  care,  — that  is,  that  care  and  caution  that  men  of 
ordinary  prudence  usually  exercise  under  like  circumstances. 
Whether  the  defendant  company  was  so  negligent,  and  if  bo, 
whether  such  negligence  caused  the  injuries  complained  of, 
are  questions  of  fact  for  the  jury,  to  be  determined  from  all 
the  evidence.  You  should  consider  the  condition  of  the 
material  when  delivered  to  them,  the  manner  in  which  it  was 
boxed,  the  nature  of  the  articles  so  far  as  they  could  be  seen 
and  known  by  the  shipper,  the  manner  in  which  such  prop- 
erty is  handled,  the  condition  and  circumstances  in  which  it 
was  found  at  the  place  of  destination,  and  taking  into  consid- 
eration all  the  surrounding  circumstances  and  facts  proven, 
and  using  that  ordinary  knowledge,  observation,  and  experi- 
ence in  life  that  men  generally  possess,  you  must  say  whether 
the  loss  and  injury  were  attributable  to  the  want  of  ordinary 
care  and  diligence  on  the  part  of  the  express  company.  If 
they  were,  the  plaintiff  may  recover  his  actual  loss;  otherwise 
he  cannot  recover  beyond  the  sum  of  fifty  dollars." 

The  express  company  asked  the  court  to  instruct  the  jury 
as  follows:  "  1.  The  jury  are  instructed  to  return  a  verdict  in 
favor  of  the  plaintifi^  for  the  sum  of  fifty  dollars;  2.  The  agree- 
ment in  the  receipt  that  defendant  will  not  be  liable  for  more 
than  fifty  dollars  for  any  shipment  unless  the  true  value  of 
such  shipment  is  stated  in  the  receipt,  is  a  valid  agreement, 
and  relieves  the  defendant  of  liability  as  insurer  for  all  amounts 
over  fifty  dollars,  leaving  it  liable  in  excess  of  fifty  dollars  only 
for  gross  negligence,  and  the  burden  of  proving  gross  negli- 
gence is  upon  the  plaintifi"." 

1.  It  is  settled  by  the  decisions  of  this  court,  and  by  the 
great  weight  of  authority,  that  a  common  carrier  cannot  stip- 
ulate for  exemption  from  responsibility  for  the  negligence  of 
himself  or  his  servants,  on  grounds  of  public  policy,  even  by 
express  contract:  Kansas  City  etc.  R,  R.  Co.  v.  Simpson,  80 
Kan.  645;  46  Am.  Rep.  104;  Railroad  Co.  v.  Lockwood,  17 
Wall.  357,  and  the  cases  therein  cited;  2  Am.  &  Eng.  Ency. 
of  Law,  822.  But  this  is  not  the  question  presented  by  the 
record  in  this  case.     The  receipt  executed  by  the  express  coiu< 
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pany,  and  knowingly  and  voluntarily  accepted  by  the  shipper 
througli  his  agent,  expressly  provided  "  that  the  express  com- 
pany was  not  to  be  liable  for  any  loss  or  damage  to  the  box 
for  over  fifty  dollars,  if  the  just  and  true  value  thereof  was  not 
stated."  The  true  and  just  value  of  the  box  was  not  stated  in 
the  receipt,  or  to  the  company  by  the  shipper.  The  trial  court 
very  properly  instructed  the  jury  "  that  the  shipper  must  be 
presumed  to  have  assented  to  the  terms  and  conditions  of  the 
receipt."  Two  questions  are  therefore  presented  for  our  de- 
termination: 1.  May  a  common  carrier  limit  his  liability  to  an 
amount  stated  in  a  written  receipt  or  special  contract,  in  the 
event  of  loss  or  injury  to  the  goods  or  property  through  ordi- 
nary negligence,  if  such  special  cotitract  is  freely,  voluntarily, 
and  fairly  entered  into  by  the  parties,  and  such  contract  is 
just  and  reasonable  in  its  terms?  2.  Did  the  written  receipt 
or  special  contract  between  the  shipper  and  express  company 
in  this  case  limit  the  liability  of  the  company  for  loss  or  in- 
jury to  the  amount  of  fifty  dollars? 

The  better  authorities  declare  the  law  to  be,  that  the  value 
of  the  property  transported  may  be  agreed  upon,  and  the  dam- 
age or  loss  to  the  property  occasioned  by  the  negligence  of  the 
company  or  its  servants  will  be  limited  to  the  agreed  valua- 
tion. Hart  v.  Pennsylvania  R.  R.  Co.,  112  U.  S.  331,  may  now 
be  called  the  leading  case  in  America.  Mr.  Justice  Blatch- 
ford,  delivering  the  opinion  of  the  court  in  that  case,  said, 
among  other  things,  that  "  it  is  the  law  of  this  court  that  a 
common  carrier  may,  by  special  contract,  limit  his  common- 
law  liability,  but  that  he  cannot  stipulate  for  exemption  from 
the  consequences  of  his  own  negligence  or  that  of  his  servants. 
....  There  is  no  justice  in  allowing  the  shipper  to  be  paid 
a  large  value  for  an  article  which  he  has  induced  the  carrier 
to  take  at  a  low  rate  of  freight,  on  the  assertion  and  agreement 
that  its  value  is  a  less  sum  than  that  claimed  after  a  loss.  It 
is  just  to  hold  the  shipper  to  his  agreement,  fairly  made,  as  to 
value,  even  where  the  loss  or  injury  has  occurred  through  the 

negligence  of  the  carrier The  limitation  as  to  value  has 

no  tendency  to  exempt  from  liability  for  negligence.  It  does 
not  induce  want  of  care.  It  exacts  from  the  carrier  the  meas- 
ure of  care  due  to  the  value  agreed  on.  The  carrier  is  bound 
to  respond  in  that  value  for  negligence.  The  compensation 
for  carriage  is  based  upon  that  value.  The  shipper  is  estopped 
from  saying  that  the  value  is  greater.  The  articles  have  no 
greater  value  for  the  purpose  of  the  contract  of  transporta- 
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tion  between  the  parties  to  that  contract.  The  carrier  must 
respond  for  negligence  up  to  that  value.  It  is  just  and  rea- 
sonable that  such  a  contract,  fairly  entered  into,  and  where 
there  is  no  deceit  practiced  on  the  shipper,  should  be  upheld. 
There  is  no  violation  of  public  policy.  On  the  contrary,  it 
would  be  unjust  and  unreasonable,  and  would  be  repugnant 
to  the  soundest  principles  of  fair  dealing  and  of  the  freedom 
of  contracting,  and  thus  in  conflict  with  public  policy,  if  a 
shipper  should  be  allowed  to  reap  the  benefit  of  the  contract 
if  there  is  no  loss,  and  to  repudiate  it  in  case  of  loss."  See 
also  Harvey  v.  Terre  Haute  etc.  R.  R.  Co.,  74  Mo.  539;  Brehme 
V.  Dinsmore,  25  Md.  329 ;  Louisville  etc.  R.  R.  Co.  v.  Sherrod,  84 
Ala.  178;  Duntley  v.  Boston  etc.  R.  R,  Co.,  Sup.  Ct.  N.  H.,  1890; 
Magnin  v.  Dlnsmore,  62  N.  Y.  35;  20  Am.  Rep.  442;  Squire  v. 
New  York  Cent.  R.  R.  Co.,  98  Mass.  239-245;  93  Am.  Dec.  162; 
Graves  v.  Lake  Shore  etc.  R.  R.  Co.,  137  Mass.  33;  50  Am.  Rep. 
282;  Hill  v.  Boston  etc.  R.  R.  Co.,  144  Mass.  284;  Falkenau  v. 
Fargo,  3  Jones  &  S.  332;  55  N.  Y.  642;  Ghormley  v.  Dinsmore, 
21  Jones  &  S.  36;  Westcott  v.  Fargo,  6  Lans.  328;  Grace  v. 
Adams,  100  Mass.  505;  97  Am.  Dec.  117;  1  Am.  Rep.  131; 
Pemberton  Co.  v.  New  York  Cent.  R.  R.  Co.,  104  Mass.  144.  See 
also  Breese  v.  United  States  Tel.  Co.,  48  N.  Y.  132,  139,  141, 
142;  8  Am.  Rep.  526;  23  Am.  &  Eng.  R.  R.  Cas.  703;  42  Am. 
&  Eng.  R.  R.  Cas.  366  (Va.,  1879). 

2.  As  to  the  second  question  proposed,  we  think  that  the 
limitation  in  the  written  receipt  or  special  contract  not  to  be 
liable  for  any  loss  or  damage  over  fifty  dollars,  in  this  case, 
stands  as  if  the  carrier  had  asked  the  value  of  the  box  and 
its  contents,  and  had  been  told  by  the  shipper  "  that  the  value 
was  fifty  dollars  only,"  or,  which  is  the  same  thing,  had  been 
told  by  the  shipper  "  that  if  loss  or  damage  occurred  to  the 
box  or  its  contents,  he  would  not  demand  over  fifty  dollars." 
In  Kallman  v.  United  States  Exp.  Co.,  3  Kan.  205,  it  was  said 
that  "no  value  was  given  in  the  bill  of  lading  which  was 
delivered  to  the  shipper  by  the  express  company,  and  received 
by  him  without  objection,  thus  consenting  and  agreeing  that 
the  plaintifis  should  be  bound  by  its  terms.  If  he  had  de- 
sired to  make  the  company  responsible  for  the  full  value  of 
the  goods,  he  had  only  to  furnish  them  with  the  amount  and 
have  it  inserted  in  the  bill.  But  it  may  be  said  that  the  com- 
pany were  bound  to  make  inquiry  as  to  the  value  of  the  goods 
if  the^^esired  to  obtain  the  benefit  of  this  limitation  upon 
their  liability.     We  confess  that  we  are  not  able  to  see  any 
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good  reason  for  making  such  a  requirement  a  comHtion  prece- 
dent in  sucli  case.  The  company  exhibits  to  the  employer 
the  exact  condition  upon  which  they  will  receive  liis  property 
for  carriage,  to  which  he  may  assent  or  not,  as  he  may  clioose. 
If  he  assent,  we  think  he  should  be  bound  thereby.  As  in  thi» 
case,  if  the  real  value  of  the  property  was  $592.53,  the  em- 
ployer, in  case  of  loss,  would  be  as  much,  nay  more,  interested 
in  having  such  value  truly  stated  in  the  bill  of  lading  or  re- 
ceipt as  the  company  could  possibly  be  in  having  the  value 
understated.  He  ought,  then,  to  have  made  known  to  the 
company  the  true  value  of  the  goods,  and  more  especially  as 
the  limitation  upon  the  liability  of  the  company  was  so 
plainly  stated  in  the  receipt." 

We  do  not  quote  this  part  of  the  opinion  in  the  above  case 
because  it  isnecessarily  conclusive  or  binding  as  a  prior  decis- 
ion of  this  court,  as  in  that  case  the  trial  court  granted  & 
new  trial.  This  court  afl&rmed  the  action  of  the  court  below. 
Much  said  in  the  former  opinion,  outside  of  affirming  the  ac» 
tion  of  the  court  in  granting  a  new  trial,  we  consider  obiter 
dictum.  The  trial  court  in  that  case,  in  granting  the  new  trial, 
did  not  pass  upon  a  pure,  simple,  and  unmixed  question  of 
law.  This  court  has  decided  time  and  again  that  "the  grant- 
ing of  a  new  trial  is  largely  in  the  discretion  of  the  trial  court; 
and  where  a  new  trial  is  given,  and  the  record  does  not  show 
upon  what  grounds  the  court  granted  such  new  trial,  but  the 
record  does  show  errors  upon  which  the  trial  court  might  have 
granted  a  new  trial,  the  order  granting  such  trial  will  not  be 
disturbed  ":  Barney  v.  Dudley,  40  Kan.  247;  Howell  v.  Pugh^ 
25  Kan.  96;  City  of  Sedan  v.  Church,  29  Kan.  190;  see  Betz  ▼. 
Williams  etc.  Land  Co.y  46  Kan.  45.  "  It  is  a  maxim,  not 
to  be  disregarded,  that  general  expressions  in  every  opinioa 
are  not  to  be  taken  in  connection  with  the  case  in  which  those 
expressions  are  used.  If  they  go  beyond  the  case,  they  may 
be  respected,  but  ought  not  to  control  the  judgment  in  a  sub- 
sequent suit,  when  the  very  point  is  presented  for  decision. 
The  reason  of  this  maxim  is  obvious":  Cohent  t.  Virginia^  6- 
Wheat.  264-399,  400. 

But  we  have  referred  to  that  part  of  the  Kallman  opinion 
because  the  court  below  charged  the  jury  "  that  the  Kellogg^ 
Newspaper  Company,  having  this  receipt-book  in  its  posses- 
sion and  control,  and  using  it  from  day  to  day,  must  be  pre- 
sumed to  have  known  of  such  conditions,  and  to  have  shipped 
with  reference  to  it    In  this  it  acted  for  the  plaintiff,  and  he- 


Jan.  1891.]       Pacific  Express  Co.  v.  Foley.  113 

must  be  presumed  to  have  assented  to  the  terms  and  condi- 
tions of  the  receipt";  and  because  this  part  of  the  charge  of 
the  trial  court  and  the  part  of  the  opinion  quoted  from  the 
Kallman  case  are  in  accordance  with  reason,  fairness,  and  jus- 
tice. This  part  of  the  opinion  also  answers  the  objection 
"  that  the  value  of  the  property  transported  was  not  agreed 
upon." 

As  is  forcibly  argued  by  counsel,  "The  express  company 
took  the  property,  and  signed  a  receipt  presented  to  it  by 
plaintiff's  agent.  It  is  true  that  it  was  one  of  a  book  of  re- 
ceipts furnished  by  the  express  company,  but  the  receipts  were 
all  in  blank,  the  printed  part  containing  all  the  regulations 
that  the  express  company  required  the  shipper  to  comply  with. 
The  blanks  were  all  left  for  the  shipper  to  fill  in  any  way  he 
pleased;  and  in  whatever  way  he  filled  the  blanks,  the  ex- 
press company  was  bound  to  receipt  for  the  property  covered 
by  the  receipt.  When  the  shipper  had  filled  the  blank  and 
presented  it  to  the  express  company  for  its  signature,  he  was 
in  the  attitude  of  proposing  an  agreement  to  the  express  com- 
pany for  acceptance.  The  signature  of  the  express  company 
was  the  completion  of  the  agreement,  and  the  agreement  as 
completed,  so  far  as  it  related  to  the  value  of  the  property, 
was  not  a  limitation  of  liability  for  negligence  in  any  way,  but 
a  square  agreement  that  the  property  presented  for  carriage 
and  covered  by  the  receipt  was  worth  only  fifty  dollars." 

In  Oppenheimer  v.  United  States  Express  Co.,  69  111.  62,  18 
Am.  Rep.  696,  the  facts  were  about  as  follows:  May  and  Stern 
Bhipped  by  the  United  States  Express  Company  a  box  weigh- 
ing twenty-five  pounds  from  New  York  City  to  Oppenheimer 
A  Co.  at  Chicago,  Illinois.  It  contained  jewelry  of  the  value 
of  three  thousand  eight  hundred  dollars.  The  receipt  given 
by  the  express  company  was  similar  in  that  case  to  the  re- 
ceipt given  by  the  Pacific  Express  Company  in  this  case. 
The  blank  for  the  value  of  the  box  and  contents  was  not  filled 
in.  But  the  limitation  of  fifty  dollars  was  in  the  receipt  in 
that  case,  as  in  this.  The  box  and  its  contents  were  destroyed 
by  fire  in  the  office  of  the  express  company  at  Chicago.  Op- 
penheimer &  Co.  brought  an  action  to  recover  for  the  value  of 
the  contents  of  the  box.  Judgment  was  rendered  in  their  favor 
for  fifty  dollars  only.  They  appealed.  The  judgment  of  the 
lower  court  was  aflBrmed  by  the  supreme  court  of  Illinois.  In 
rendfering  its  opinion,  that  court  said:  "The  terms  and  con- 
ditions  on    which   the   company   received   the    property  for 
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transportation  were  clearly  expressed  in  the  body  of  the  re- 
ceipt, and  in  a  way  not  calculated  to  escape  attention.  It 
must  be  supposed  that  these  men  paid  some  attention  to  the 
transaction  of  their  business,  and  were  reasonably  well  in- 
formed in  regard  to  the  nature  of  their  contracts.  That  they 
should  have  been  so  doing  business  with  this  company  for 
years,  handling,  filling  out,  and  procuring  the  execution  of 
these  shipping  receipts,  without  a  knowledge  of  their  general 
character  and  effect,  it  is  difficult  to  believe.     They  must  be 

held  to  have  had  such  knowledge A  distinction  exists 

between  the  effect  of  those  notices  by  a  carrier  which  seek  to 
discharge  him  from  duties  which  the  law  has  annexed  to  his 
employment,  and  those,  like  the  one  in  question,  designed 
simply  to  insure  good  faith  and  fair  dealing  on  the  part  of  his 
employer,  —  in  the  former  case,  notice  alone  not  being  effectual 
without  an  assent  to  the  attempted  restriction,  while  in  the 
latter  case,  notice  alone,  if  brought  home  to  the  knowledge  of 
the  owner  of  the  property  delivered  for  carriage,  will  be  suffi- 
cient." 

A  part  of  the  syllabus  of  that  case  reads:  "  An  express  com- 
pany has  the  right  to  demand  from  a  consignor  such  informa- 
tion as  will  enable  it  to  decide  on  the  proper  compensation  to 
charge  for  the  risk,  and  the  degree  of  care  to  bestow  in  dis- 
charging its  trust;  and  a  limitation  of  its  liability  not  to  exceed 
fifty  dollars,  unless  the  value  of  the  goods  forwarded  is  truly 
stated,  if  brought  to  the  knowledge  of  the  consignor,  is  reason- 
able and  consistent  with  public  policy." 

The  court  finally  disposed  of  the  above  case  upon  the  ground 
that  there  was  a  "designed  suppression  of  the  value  of  the 
goods."  It  was  said  in  the  opinion,  among  other  things,  that 
*'  there  was  an  actual  attempt  here  by  the  agent  of  the  ship- 
pers to  fill  in  this  blank  space,  but  instead  of  inserting  three 
thousand  eight  hundred  dollars  (the  value),  a  mark  or  char- 
acter was  inserted  inexpressive  of  any  value.  This  shows  that 
there  was  a  designed  suppression  of  the  value  of  the  goods. 
That  was  unfair  conduct  on  the  part  of  the  shipper  of  the 
goods.  The  effect  of  such  conduct  to  relieve  the  carrier  from 
his  liability  as  insurer  is  asserted  in  many  cases  [here  de- 
cisions are  given].  Had  the  true  value  of  the  goods  been 
disclosed,  there  would  have  been  an  extra  charge  of  $9.50, 
increased  precautions  would  have  been  taken  for  the  safety  of 
the  goods,  and,  as  the  evidence  shows,  they  would  have  been 
saved." 
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It  may  be  said  in  every  case,  that  where  a  shipper  fixes  an 
agreed  valuation  upon  his  goods  to  he  transported,  or  enters 
into  a  special  contract  with  the  carrier  that  if  his  goods  are 
lost  or  injured  he  will  not  demand  over  fifty  dollars,  and 
thereby  obtains  cheaper  rates,  that  he  is  guilty  of  fraud,  or 
attempted  fraud,  if  his  goods  are  lost  or  injured,  and  he  de- 
mands for  his  damages  an  amount  above  the  valuation  or 
limitation  agreed  to.  If  it  be  true,  as  the  trial  court  charged 
the  jury,  that  "the  plaintiff  must  be  presumed,  under  the 
facts  of  this  case,  to  have  assented  to  the  terms  and  conditions 
of  the  receipt,"  then,  within  the  better  authorities,  the  limita- 
tion of  the  carrier's  liability  not  to  exceed  fifty  dollars  was  the 
same  as  fixing  the  value  of  the  property  transported  at  fifty 
dollars  only,  and  the  limitation  of  the  express  company's 
liability  not  to  exceed  the  fifty  dollars  stated  in  the  receipt 
was  reasonable  and  just.  Boorman  v.  American  Exp.  Co.,  21 
Wis.  152,  is  a  case  like  this.  A  limitation  of  fifty  dollars  was 
contained  in  the  receipt.  Chief  Justice  Dixon,  writing  the 
opinion,  held  that  "  an  express  company  may  exempt  itself 
by  special  contract  from  liability  as  insurer;  or  for  the  default 
or  negligence  of  any  person  to  whom  the  property  may  be  de- 
livered by  it  for  the  performance  of  any  act  or  duty  in  respect 
thereto,  ofi"  its  own  routes;  or  for  loss  or  damage  of  any  pack- 
age for  over  fifty  dollars,  unless  the  just  and  true  value  thereof 
is  stated  in  the  receipt." 

In  Duntley  v.  Boston  etc.  R.  R.  Co.,  Sup.  Ct.  ^.  H.,  1890,  it 
was  decided  that  "  a  regulation  of  a  carrier  with  respect  to  the 
transportation  of  live  animals,  which  fixes  the  ordinary  value 
of  horses  for  which  it  will  hold  itself  responsible  in  case  of  loss 
at  two  hundred  dollars  each,  and  requires  extra  compensation 
for  transporting  animals  of  greater  value,  is  reasonable  and 
valid." 

In  Durgin  y.  Express  Co.,  Supt.  Ct.  N.  H.,  1890,  the  receipt 
was  like  the  one  in  this  case,  and  limited  the  liability  to  fifty 
dollars.  It  was  held  that  "  a  shipper  of  goods  who  fills  out 
one  of  the  blank  receipts  contained  in  a  book  previously  fur- 
nished by  an  express  company  for  his  use,  and  obtains  the 
signature  of  the  company's  agent  thereto  upon  delivering  to 
him  a  package  for  transportation,  will  be  presumed  to  know 
the  contents  of  the  receipt;  and  if  he  receives  such  receipt 
without  objection,  his  assent  as  to  its  conditions  will,  in  the 
absence  of  fraud,  be  conclusively  presumed."  Clark,  J.,  in  de- 
livering the  opinion  in  that  case,  said:  "  The  receipt  signed  by 
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the  defendants'  agent  and  servant  at  the  time  of  the  delivery 
of  the  package  was  taken  by  the  plaintiff  as  evidence  of  the 
fact  and  purpose  of  its  delivery,  and  of  the  terms  and  conditions 
on  which  the  defendants  received  it  The  receipt  was  con- 
tained in  a  book  of  blank  receipts  previously  furnished  by  the 
defendants  for  the  use  of  the  plaintiflF,  and  the  written  portions 
were  in  his  handwriting,  and  the  law  presumes  that  the  con- 
tents were  known  to  him.  The  plaintiff  understood  it  to  be 
the  shipping  contract,  and  in  the  absence  of  fraud,  by  receiv- 
ing it  without  objection,  he  was  conclusively  presumed  to  as- 
sent to  its  conditions:  MerrUl  v.  American  Exp.  Co.,  62  N.  H. 
514;  Grace  v.  AdamSf  100  Mass.  605;  97  Am.  Dec.  117;  1  Am. 
Rep.  131.  It  is  now  generally  held  that  the  responsibility 
imposed  on  the  carrier  of  goods  by  the  common  law  may 
be  restricted  and  qualified  by  express  stipulation,  where 
such  stipulation  is  just  and  reasonable;  and  a  stipulation 
that  the  carrier  shall  be  informed  as  to  the  value  of  the 
goods  delivered  to  him  for  carriage,  as  affecting  the  risk  and 

the  degree  of  care  required,  is  clearly  reasonable The 

plaintiff  understood  that  be  was  securing  transportation  of  the 
box  to  New  York  at  a  reduced  rate  (in  fact,  at  one  fifth  of 
the  regular  rate)  by  calling  the  value  fifty  dollars,  and  as- 
suming a  portion  of  the  risk  of  carriage  himself;  and  having 
agreed  upon  a  valuation  for  the  purpose  of  fixing  the  express 
charges,  he  cannot  insist  that  the  goods  are  of  greater  value 
for  the  purpose  of  increasing  his  claim  for  damages  for  the 
loss.  Nor  is  it  material  whether  the  loss  arose  from  the  negli- 
gence of  the  defendants,  or  some  other  cause.  The  defendants 
agreed  to  respond  in  a  sum  not  exceeding  fifty  dollars  in  case 
of  loss;  and  for  the  purpose  of  the  contract  of  transportation 
between  the  parties  to  the  contract,  the  goods  had  no  greater 
value."  See  also,  to  the  same  effect,  Squire  v.  New  York  Cent. 
R.  R.  Co.,  98  Mass.  239;  93  Am.  Dec.  162;  South  and  North  Ala. 
R.  R.  Co.  ▼.  Hanlien,  52  Ala.  615;  23  Am.  Rep.  578;  Magnin 
V.  Dinsmore,  56  N.  Y.  168;  St.  Uuis  etc.  Ky  Co.  v.  Weakly,  60 
Ark.  397;  7  Am.  St.  Rep.  104. 

In  Louisville  etc.  R.  R.  Co.  v.  Wynn,  88  Tenn.  320,  special 
contracts  for  a  limitation  of  the  liability  of  a  carrier  are  not 
sustained.  It  is  said  in  that  case,  among  other  things,  that, 
*'to  our  minds,  it  is  perfectly  clear  that  the  two  kinds  of 
stipulation  —  that  providing  for  total,  and  that  providing  for 
partial,  exemption  from  liability  for  the  consequences  of  the 
carrier's  negligence  —  stand  upon  the  same  ground,  and  must 
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be  tested  by  the  same  principles.  If  one  can  be  enforced,  the 
other  can;  if  either  be  invalid,  both  raust  be  held  to  be  so,  the 
«anQe  considerations  of  public  policy  operating  in  each  case." 

In  our  opinion,  the  reasons  stated  are  wholly  untenable. 
They  proceed  upon  false  premises.  That  court  overlooks  the 
power  of  the  shipper  to  freely  and  fairly  fix  a  valuation  upon 
his  own  property.  The  carrier  has  the  right  to  make  reason- 
able rates  for  carriage.  A  total  exemption  from  the  liability 
on  the  part  of  a  carrier  would  not  be  just  or  reasonable,  and 
no  person  having  reason  would  willingly  and  freely  contract 
with  a  carrier  that  the  property  which  he  wished  to  have  trans- 
ported was  absolutely  worthless.  The  carrier  is  bound  to  re- 
ceive and  transport  the  property  of  the  shipper.  The  shipper 
can  place  his  own  valuation  upon  the  property  delivered  by 
him  to  the  carrier  to  be  transported.  The  carrier  cannot  arbi- 
trarily fix  any  valuation  on  the  property  received  from  the 
shipper,  but  may  reasonably  insist  on  proper  information  as 
to  the  value  of  the  property  which  he  receives.  He  ought  to 
have  a  right  to  know  what  it  is  that  he  undertakes  to  carry, 
and  the  amount  and  extent  of  his  risk.  Upon  the  value  of 
the  property,  the  risk  incurred,  and  the  distance  the  property 
is  to  be  transported,  the  charges  for  carriage  are  fixed.  There- 
fore, it  would  seem  to  us  that  a  contract  fixing  the  value  of  the 
goods  delivered  to  the  carrier,  or  fixing  a  limitation  of  damage 
in  case  of  loss  or  injury,  is  clearly  reasonable,  as  afliecting  the 
risk  and  the  degree  of  care  required  concerning  the  property 
to  be  transported.  With  the  above  and  foregoing  limitations, 
we  cannot  conceive  how  the  carrier  can  evade  his  duty  or  nul- 
lify the  law.  Upon  the  authorities  cited,  the  instructions  of 
the  trial  court  were  erroneous,  and  the  instruction  prayed  for 
by  the  express  company  for  limitation  as  to  damages  should 
have  been  given. 

There  is  nothing  appearing  in  the  evidence  or  the  findings 
of  the  jury  that  shows,  or  tends  to  show,  gross  negligence,  fraud, 
or  intentional  wrong  upon  the  part  of  the  express  company.  In 
the  case  of  Kansas  City  etc.  R.  R.  Co.  v.  SimpaoUj  30  Kan.  645, 
46  Am.  Rep.  104,  the  limitation  was  arbitrarily  fixed  by  the 
carrier  without  the  consent  of  the  shipper.  That  contract 
was  not  just  or  reasonable,  or  freely  or  fairly  entered  into.  It 
was  in  violation  of  public  policy.  It  is  unlike  this  case,  be- 
cause, when  the  box  in  controversy  was  shipped,  the  shipping 
clerk  of  the  Kellogg  Newspaper  Company  filled  out  a  receipt, 
and  a  man  by  the  name  of  Glass,  a  driver  for  the  Pacific  Ex- 
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press  Company,  signed  it.  No  deceit  or  unfairness  was  prac- 
ticed by  the  express  company. 

In  the  case  of  Western  U.  Tel.  Co,  T.  Orally  38  Kan.  679,  S 
Am.  St.  Rep.  795,  gross  negligence  was  involved.  Whether 
a  telegraph  company  could  exempt  itself  by  contract  from 
ordinary  negligence  was  not  passed  upon.  That  question  was 
reserved.  We  do  not  think  it  is  necessary  to  follow  all  that  wa» 
stated  in  Kallman  v.  United  States  Exp.  Co.,  3  Kan.  205,  because, 
although  that  decision  was  made  nearly  twenty-five  years  ago, 
the  question  now  at  issue  was  not  necessarily  embraced  in 
that  decision,  for  the  reasons  heretofore  named.  The  case  of 
Kansas  City  etc.  R.  R.  Co.  v.  Simpson,  30  Kan.  645,  46  Am. 
Rep.  104,  followed  Railroad  Co.  v.  Lockwood,  17  Wall.  357. 
This  case  is  referred  to  and  clearly  distinguished  in  the  later 
case  of  Hart  v.  Pennsylvania  R.  R.  Co.,  112  U.  S.  331.  Again 
the  box  containing  the  type  and  plates  was  shipped  from, 
Kansas  City,  Missouri.  The  receipt  executed  by  the  express 
company  was  executed  and  delivered  at  Kansas  City,  Mis- 
souri, to  the  Kellogg  Newspaper  Company  for  P.  T.  Foley,  the 
plaintiff  below.  In  that  state  the  law  declared  by  the  supreros 
court  is,  that  a  "  contract  fairly  entered  into  between  carrier 
and  shipper,  specifying  a  fixed  sum  as  the  value  of  the  prop- 
erty, and  limiting  the  recovery  in  case  of  loss  to  that  sum,  is 
binding  on  the  shipper  ":  Harvey  v.  Terre  Haute  etc.  R.  R,  Co.^ 
74  Mo.  538. 

We  niust  assume,  so  far  as  this  case  is  concerned,  that  the 
parties,  including  the  shipper  and  the  express  company,  con- 
tracted with  reference  to  the  law  of  Missouri.  The  receipt  was 
signed  there,  the  box  was  delivered  there,  and  was  shipped 
from  Missouri  to  Kansas.  It  seems  to  us  that  the  shipper 
ought  not  to  complain.  If  he  had  desired  to  insert  in  the 
receipt  which  the  express  company  was  asked  to  sign  $144.55 
as  the  full  value  of  the  box,  or  if  he  had  desired  to  insert  any 
larger  amount,  he  had  the  option  so  to  do;  and  if  he  had  in« 
serted  the  full  value  of  the  box  and  its  contents,  he  could  have 
recovered  the  value.  But  as  the  shipper  voluntarily  limited 
bis  loss  or  damage  to  the  sum  of  fifty  dollars  only,  why 
should  he  refuse  to  receive  the  sum  of  fifty  dollars,  which  wa« 
tendered  him  by  the  superintendent  of  the  express  company 
when  he  presented  his  claim  for  damages?  The  receipt,  an 
executed,  was  just  as  he  desired  and  wished  it.  The  damage 
in  case  of  loss  or  injury  to  the  box  or  its  contents  was  liqui- 
dated  in   advance  by  the  voluntary  action  of  the  parties. 
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"  The  limitation  as  to  the  damages  or  value  has  no  tendency, 
in  such  a  case  as  this,  to  exempt  from  liability  for  negli- 
gence": HaH  V.  Pennsylvania  R.  R.  Co.,  112  U.  S.  331.  Gen- 
erally, the  charges  for  transporting  a  box  or  package  valued 
at  $144.50,  $500,  or  $1,000  are  more  than  when  the  value  is 
150  only;  and  if  the  shipper  wishes  to  pay  full  charges  and 
recover  full  value  in  case  of  loss  or  injury  from  negligence, 
why  should  he  not  state  to  the  carrier,  or  write  in  the  receipt 
to  be  signed  by  the  carrier,  the  full  value? 

We  now  repeat  what  was  said  upon  this  point  in  Kallman 
V.  United  States  Express  Co.,  3  Kan.  205,  where  the  receipt  was 
left  blank  as  to  the  value,  as  in  this  case,  but  where  a  limita- 
tion was  inserted  in  the  receipt  in  case  of  loss  or  damage: 
**  The  company  exhibits  to  the  employer  the  exact  conditions 
upon  which  it  will  receive  his  property  for  carriage,  to  which 
he  may  assent  or  not,  as  he  may  choose.  If  he  assents,  we 
think  he  should  be  bound  thereby.  As  in  this  ease,  if  the 
real  value  of  the  property  was  $592.53,  the  employer,  in  case 
of  loss,  would  be  as  much,  nay  more,  interested  in  having 
8uch  value  truly  stated  in  the  bill  of  lading  or  receipt  as  the 
company  could  possibly  be  in  having  the  value  understated. 
He  ought,  then,  to  have  made  known  to  the  company  the  true 
value  of  the  goods,  and  more  especially  as  the  limitation  upon 
the  liability  of  the  company  was  so  plainly  stated  in  the  re- 
ceipt." 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Valbntikb,  J.,  dissented  from  the  view  expressed  by  the  majority  of  the 
court  coucerning  the  constmotioa  to  be  placed  npon  the  contract  of  shipment 
mentioned  in  the  foregoing  opinion,  and  in  rendering  his  dissent  said:  "The 
stipulation  contained  in  the  receipt  given  by  the  express  company  in  the 
present  case,  limiting  its  liability  for  loss  or  damage,  does  not  limit  its  lia- 
bility, except  with  respect  to  an  amount  in  excess  of  fifty  dollars.  Up  to 
that  amount,  the  express  company's  liability  remains  precisely  the  same  as 
it  would  be  at  common  law,  or  as  it  would  be  if  no  contract  limiting  its  lia- 
bility had  ever  been  made.  But  for  the  excess  above  fifty  dollars,  the  ex< 
press  company  claims  that  it  has  obtained  a  boundless  immunity  from  liability; 
that  it  has  not  only  obtained  an  absolute  exemption  from  all  liability  for  all 
loss  or  damage  above  that  amount,  where  the  loss  or  damage  has  occurred 
without  fault  or  negligence  on  its  part,  but  that  it  has  also  obtained  such  an 
exemption  where  the  loss  or  damage  has  been  occasioned  by  its  own  negli. 
gence,  or  by  its  own  fraud  or  willful  wrongs,  including  the  willful  destruc- 
tion of  ^he  property,  or  the  greater  wrong  of  feloniously  stealing  it.  This  can. 
not  be  correct.  The  stipulation  in  such  receipt  ought  to  be  so  construed  as  to 
exempt  the  company  from  liability  for  only  such  loss  or  damage  in  excess  of 
fifty  dollars  as  might  be  occasioned  by  the  fault  or  negligence  of  others,  or  M 
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might  reanlt  from  soma  aooident,  casualty,  or  misfortune  over  which  the 
company  could  have  no  control.  I  think  the  weight  of  authority  sustains 
this  view.  While  a  common  carrier  may  make  a  valid  contract  exempting 
himself  from  his  common-law  liability  as  an  insurer,  and  for  losses  occasioned 
by  the  acts  of  others  without  his  fault,  or  occasioned  by  such  of  his  own  acts 
only  u  do  not  involve  any  kind  of  wrong,  or  oocasioned  by  circumstances 
over  which  he  has  no  control,  yet  be  cannot  make  a  valid  contract  exempt- 
ing himself  from  liability  for  losses  occasioned  by  his  own  carelessness  or 
negligence  or  improper  acts.  Such  a  contract  would  be  against  public  pol- 
icy, and  void.  I  think  the  contract  in  the  present  case  should  be  construed 
precisely  as  though  it  did  not  attempt  to  limit  the  express  company's  liabil- 
ity at  all  for  losses  occasioned  by  its  own  negligence  or  improper  conduct, 
and  I  would  refer  to  the  following  authorities  in  support  of  this  view:  KalU 
man  ▼.  UniUd  Slates  Exp.  Co.,  3  Kan.  205;  Kanaaa  City  etc  B.  S.  Co.  v.  Simp' 
mm,  30  Kan.  645;  46  Am.  Rep.  104;  Katuas  Pac  B'y  Co.  v.  Peavey,  29  Kan. 
169;  44  Am.  Rep.  630;  Western  Umon  Tel.  Co.  r.  Crall,  38  Kan.  679;  5  Am. 
St.  Rep.  795;  Famham  ▼.  Camden  etc.  R.  R.  Co.,  65  Pa.  St  53;  American 
Bxp.  Co.  V.  Sands,  55  Pa.  St.  140;  Grogan  v.  Adams  Exp.  Co.,  114  Pa.  St 
623;  60  Am.  Rep.  360;  Weiller  v.  Pennsylvania  R.  R.  Co.,  134  Pa.  St  310; 
19  Am.  St  Rep.  700;  Southern  Exp.  Co.  v.  Moon,  39  Miss.  822;  Chicago  etc 
R.  R.  Co.  V.  AMs,  60  Miss.  1017;  Southern  Exp.  Co.  v.  Seide,  67  Miss.  609; 
Kirhy  r.  Adams  Exp.  Co.,  2  Mo.  App.  370;  McFadden  y.  Missouri  Pac  B'y 
Co.,  92  Mo.  343;  1  Am.  St  Rep.  721;  MouUon  v.  St.  Paul  etc  R.  R.  Co.,  31 
Minn.  85;  47  Am.  Rep.  781;  The  CUy  of  Norwich,  4  Ben.  271;  Railroad  Co. 
r.  Loclewood,  17  Wall.  357;  Liverpool  etc.  Steam  Co.  v.  Plurux  Ins.  Co.,  129 
U.  S.  397;  Roser\feld  v.  Peoria  etc.  R.  R.  Co.,  103  lad.  121;  63  Am.  Rep. 
600;  Adams  Exp.  Co.  r.  Harris,  120  Ind.  73;  16  Am.  St  Rep.  315;  Missouri 
Pac  R.  R.  Co.  V.  Harris,  67  Tex.  166;  Southern  Pac  R.  R.  Co.  v.  Maddox, 
76  Tex.  300;  Missouri  Pac  R.  R.  Co.  v.  China  Manufacturing  Co.,  79  Tex. 
26;  Brie  Dispatch  v.  Johnson,  87  Tenn.  490;  Louisville  etc.  R.  R.  Co.  v.  Wynn, 
88  Teun.  320;  LouisvilU  etc  R.  R.  Co.  r.  Gilbert,  88  Tenn.  430;  Black  v. 
Goodrich  Transp.  Co.,  65  Wis.  319;  42  Am.  Rep.  713;  Mobile  etc  R.  R.  Co.  r. 
Hopkins,  41  Ala.  486;  94  Am.  Dec.  607;  Adams  Exp.  Co.  ▼.  SteUaners,  61  HI. 
184;  14  Am.  Rep.  57;  Clucago  etc  R.  R.  Co.  ▼.  Chapman,  133  111.  96;  23  Am. 
St.  Rep.  687;  Judson  v.  Western  R.  R.  Co.,  6  Allen,  486;  83  Am.  Dec.  646;  Om- 
dorffy.  Adams  Exp.  Co.,  3  Bush.  194;  96  Am.  Dec.  207;  United  Slates  Exp.  Co, 
T.  Barkman,  28  Ohio  St  144;  Lamb  r.  Camden  etc  R.  R.  etc  Co.,  46  N.  Y.  271 ; 
7  Am.  Rep.  327."  Judge  Valentine  then  expressed  the  opinion  that,  under 
the  contract  in  suit  the  express  company  was  bound,  at  its  peril,  to  exercise 
reasonable  care  and  diligence  with  lespect  to  the  goods.  "There  was  ample 
eridence  to  show  negligence  on  the  part  of  the  express  company,  if  not  gross 
negligence.  The  goods  were  shipped  from  Kansas  City  in  good  order.  When 
they  arrived  at  their  destination  at  Lawrence,  the  box  containing  them  was 
foand  broken.  With  due  care,  however,  they  might  still  have  been  saved, 
••  is  fairly  inferable  from  the  evidence,  and  as  was  the  opinion  of  the  jury,  ao- 
eording  to  their  findings.  The  box,  however,  was  turned  over  by  one  of  the 
express  company's  agents,  and  •  piece  came  out  Afterward,  the  company's 
■gent  attempted  to  take  the  box  and  contents  from  the  express-car  in  which 
they  were  transported,  and  to  put  the  same  on  a  truck,  and  in  doing  so  some 
of  the  type  and  some  of  the  electrotype  plates  fell  down  between  the  car  and 
the  platform.  Afterward,  they  gathered  them  up,  and  put  them  into  a  coal- 
scuttle, and  took  them  to  a  house  belonging  to  the  express  company,  where 
they  remained  for  some  time,  and  were  afterward  removed  to  the  express 
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company's  office,  where  they  still  remain,  so  far  as  is  shown.  This  seems 
like  gross  negligence.  It  was  not  necessary,  however,  that  gross  negligence 
•bould  have  been  shown.  Ordinary  negligence  only,  or  in  other  words,  a 
want  of  ordinary  care,  was  all  that  was  necessary."  He  was  therefore  in 
favor  of  affirming  the  judgment  of  tba  court  below,  which  was  for  the  full 
▼alae  of  the  goods  shipped  and  lost. 

Carriers  —  Power  to  Limit  Liability  for  Neqlioencs.  —  While  a 
carrier  cannot  exempt  himself  from  liability  for  loss  resulting  from  his  gross 
negligence,  still  he  may,  by  express  contract,  limit  his  common-law  liability: 
Chicago  etc  E'y  Co.  t.  Chapman,  133  111.  96;  23  Am.  St.  Rep.  587,  and  ex- 
tended  note  discussing  this  subject;  Biasell  t.  New  York  Cent.  R.  R.  Co.,  2o 
N,  Y.  442;  82  Am.  Dec.  369,  and  extended  note;  extended  note  to  Cole  v. 
Goodwin,  32  Am.  Dec.  495-507;  Central  R.  R.  etc  Co.  v.  Avant,  80  Ga.  195; 
LouiaviOe  etc  R.  R.  Co.  v.  Oilbert,  88  Tenn.  430;  MerriU  v.  American  Exp. 
Co.,  62  N.  H.  514.  A  carrier  cannot  limit  his  liability  for  bis  own  negligence 
by  contract:  Boehl  v.  Chicago  etc  R'y  Co.,  44  Minn.  191. 

Carriers  —  Shipper  Presumed  to  Know  and  Assent  to  Conditions 
IN  CONTRACrr  of  Shipment.  —  A  shipper,  in  the  absence  of  fraud,  is  deemed 
to  have  assented  to  and  is  bound  by  the  terms  of  the  contract  of  shipment, 
whether  be  has  read  it  or  not:  St.  Louis  etc  R'y  Co.  v.  Weakly,  50  Ark.  397; 
7  Am.  St  Rep.  104,  and  note;  HiJi  ▼.  Syracuse  etc  R.  R.  Co.,  73  N.  Y.  351; 
29  Am.  Rep.  163,  and  extended  note;  note  to  Morrison  ▼.  Phillips  etc  Coj¥- 
ttruction  Co.,  44  Wis.  405;  28  Am.  Rep.  599;  Bethea  v.  Northeastern  R.  B. 
Ctow,  26  a.  a  91;  Jones  t.  Cindnnati  etc  R,  R.  Co.,  89  Ala.  376. 


Stumbaugh  V.  Anderson. 

[46  Kansas,  641.] 
Vbaudulknt  Contetancb  from  Parent  to  Child. — A  deed  or  convey* 
ance  of  property  made  by  a  parent  to  his  minor  child,  in  consideration  of 
services  performed  by  the  latter,  is  voluntary,  without  legal  considera- 
tion, and  void  as  against  the  creditors  of  the  parent,  if  made  when  his 
remaining  property  is  insufficient  to  pay  his  debts. 

Stumbaugh,  Arnold,  and  Hilton,  for  the  plaintiffs  in  error. 

M.  E.  Matthews,  for  the  defendants  in  error. 

Green,  C.  This  action  was  brought  by  the  plaintiffs  in 
error  to  set  aside  a  deed  made  by  Beverly  Anderson  and  wife 
for  two  lots  on  Clay  Street,  in  the  city  of  Topeka,  to  their  two 
sons,  William  Mack  and  Jones  Anderson,  on  the  twentieth 
day  of  January,  1885.  On  the  twenty-ninth  day  of  December, 
1884,  the  plaintiffs  recovered  a  judgment  against  Beverly 
Anderson,  before  a  justice  of  the  peace  in  Shawnee  County, 
and» caused  an  abstract  of  such  judgment  to  be  filed  in  the 
office  of  the  clerk  of  the  district  court  on  the  thirtieth  day  of 
July,  1886.     An  execution  was  issued  thereon,  which  was  re- 
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turned,  "  No  property  found."  The  plaintiffs  then  commenced 
this  suit,  and  a  trial  was  had,  and  special  findings  of  fact  re* 
turned  by  the  jury,  and  judgment  was  rendered  for  the  defend- 
ants, and  the  plaintiffs  ask  a  review  of  the  record  by  which 
such  judgment  was  obtained. 

It  seems  from  the  evidence  upon  the  trial  that  Beverly  An- 
derson had  agreed  to  give  his  two  sons  $150  if  they  would  go 
ahead  and  do  the  best  they  could  in  working  on  the  home- 
stead farm  owned  by  the  father;  that  the  sons,  one  of  whom 
was  twenty-two  and  the  other  nineteen,  resided  with  their 
parents,  except  at  such  times  as  they  worked  out  for  them- 
selves; that  instead  of  paying  them  the  $150,  the  father 
deeded  to  them  the  two  lots  in  question,  and  the  jury  found 
this  consideration  in  support  of  the  deed.  Was  this  consider- 
ation sufiQcient  to  uphold  the  deed  as  to  Jones  Anderson? 
The  evidence  clearly  established  the  fact  of  his  minority  when 
the  promise  was  made  by  the  father,  and  there  was  no  evi- 
dence that  he  had  reached  his  majority  when  the  deed  was 
executed.  The  jury  found  that  when  the  deed  was  signed  by 
Beverly  Anderson  and  wife,  he  was  indebted  to  his  two  sons 
in  the  sum  of  $150.  Now,  this  indebtedness,  so  far  as  it  re- 
lated to  the  minor  son,  was  created  by  the  promise  of  the 
father  to  pay  the  son  for  doing  that  which  the  law  says  it  was 
his  duty  to  do.  The  father  had  not  relinquished  the  right 
he  had  to  the  son's  services  until  he  reached  his  majority. 
He  was  entitled  to  the  very  labor  the  son  was  to  perform, 
without  compensation;  and  it  is  difficult  to  see  how  any  debt 
or  obligation  could  be  created  which  would  support  a  consid- 
eration for  the  deed,  so  far  as  it  related  to  this  minor,  as 
against  existing  and  bona  fide  creditors  of  the  father.  The 
obligation  rested  upon  the  father  to  support  the  son,  who  in 
turn  owed  the  father  his  services  until  he  became  of  age.  The 
conveyance  was  voluntary  so  far  as  it  related  to  the  minor 
son,  and  was  without  consideration.  A  promise  to  do  what 
one  is  already  bound  to  do  is  not  a  consideration:  3  Am.  & 
Eng.  Ency.  of  Law,  834,  and  authorities  there  cited.  While 
a  voluntary  conveyance  of  land  from  a  parent  to  his  infant 
would  be  valid  where  the  claims  of  creditors  do  not  intervene, 
yet  if  creditors  are  prejudiced  by  such  conveyance,  they  would 
have  an  equitable  right  to  set  it  aside,  or  to  avoid  it  to  the  ex- 
tent at  least  of  the  debts  due  them:  Field  on  Infants,  sec.  51 ; 
Reeve  on  Domestic  Relations,  422;  Bump  on  Fraudulent  Con- 
veyances, 232;  Swartz  v.  Hazleti,  8  Cal.  118.     In  the  latter 
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case,  the  court  said:  "  Where  a  parent  executes  to  his  infant 
son  a  conveyance  of  property  in  consideration  of  services  per- 
formed, it  must  he  considered  as  a  voluntary  conveyance, 
without  legal  consideration,  as  he  is  not  legally  hound  to  pay 
for  his  son's  services.  Such  a  deed  is  therefore  void  against 
the  creditors  of  the  parent,  if  made  when  his  remaining  prop- 
erty is  insufEcient  to  pay  his  debts." 

We  think  there  was  no  evidence  to  support  a  consideration 
in  the  deed  for  the  lots  in  question  from  Beverly  Anderson 
and  wife  to  their  minor  son.  We  do  not  deem  it  necessary  at 
this  time  to  pass  upon  the  sufficiency  of  the  consideration  of 
the  conveyance  as  to  William  Mack  Anderson. 

We  recommend  a  reversal  of  the  judgment,  and  that  a  new 
trial  be  granted. 

The  CouBT.    It  is  so  ordered. 

Fbauoulint  Cokvbyamoes  bbtwbbn  Parknt  avd  Child.  —  A  eonrey- 

ance  by  an  insolvent  father  to  his  son  of  property,  the  consideration  for  which 
ia  that  the  son  should  support  him  during  his  life,  is  fraudulent  and  roid  as  to 
his  existing  creditors:  Woodallv.  Kelly,  85  Ala.  368;  7  Am.  St.  Rep.  57;  John- 
$toa  v.  Harvy,  2  Penr.  &  W.  82;  21  Am.  Dec.  426,  and  note;  and  the  same 
rule  exists  where  the  consideration  for  the  conveyance  was  the  earnings  of  a 
minor  onemancipated  son:  BolUday  v.  Miller,  29  W.  Va.  424;  6  Am.  St. 
Rep.  663^  and  notej  /«n*a  Savings  Bank  r,  McLean,  84  Mich.  626. 


Ross  V.   HlXON. 

[46  Kansas,  55a] 

Mauoious  Prosecution  —  Probablb  Cause  —  Fivvac  as  EvroaHOK  — 
The  finding  of  a  committing  magistrate  that  an  offense  has  been  com. 
mitted,  and  that  there  is  probable  cause  to  believe  the  defendant  gniltj 
thereof,  is  only  prima  facie  and  not  conclusive  evidence  of  probable 
oanae,  in  an  action  for  malicious  prosecution,  brought  by  such  defendant 
after  his  discharge,  against  the  complaining  witness. 

Mauoious  Prosecution —  Probable  Cause.  —  Convici'iok  is  generally  con* 
elusive  of  probable  canse  in  actions  for  malicious  prosecution,  yet  it  may 
be  overcome  by  showiug  that  it  was  procured  by  fraud,  undue  meani^  oi 
the  false  testimony  of  the  prosecution. 

Hulett  and  Fletcher^  for  the  plaintiff  in  error. 

Hill  and  Chenault,  for  the  defendant  in  error. 

SiHpsoN,  C.  On  the  seventeenth  day  of  January,  1887, 
Hixon  filed  an  affidavit  before  a  justice  of  the  peace  in  Bour- 
bon County,  charging  Ross  with  having  mixed  certain  noiaon 
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with  a  quantity  of  flour,  with  the  intent  and  for  the  purpose 
of  causing  the  death  of  certain  persons.  Upon  said  complaint 
a  warrant  was  issued,  and  Ross  was  arrested.  A  preliminary 
trial  was  had  on  the  4th  of  February,  before  the  justice  who 
issued  the  warrant.  At  the  preliminary  examination,  twelve 
witnesses  were  examined  for  the  state  and  seven  for  the  de- 
fendant. After  the  hearing  of  all  the  evidence,  the  justice 
bound  Ross  to  appear  at  the  district  court  and  answer  the 
charge.  He  failed  to  give  bond,  and  was  committed  to  jail. 
The  finding  of  the  justice  was  as  follows:  "After  hearing  the 
evidence,  I  find  that  said  offense  has  been  committed,  and  that 
there  is  probable  cause  to  believe  the  defendant  guilty  thereof.'* 

Ross  was  in  jail  from  the  seventeenth  day  of  January,  1887, 
until  May  2,  1887.  On  the  latter  date,  the  district  court  of 
Bourbon  County  being  in  session,  the  county  attorney  filed  a 
statement  showing  cause  for  non-prosecution,  and  Ross  was  dis- 
charged. On  the  eighth  day  of  August,  1887,  he  commenced 
this  action  for  malicious  prosecution  against  James  Hixon,  the 
prosecuting  witness.  A  trial  was  had  at  the  May  term,  1888. 
The  plaintiff  in  error  offered  evidence  showing  the  proceedings 
before  the  justice  of  the  peace  on  the  criminal  charge,  and 
tending  to  prove  every  material  allegation  in  such  an  action. 
When  the  plaintiff  rested,  the  defendant,  Hixon,  introduced  a 
large  number  of  witnesses,  when  he  was  interrupted  by  the 
court,  the  trial  was  stopped,  and  a  verdict  was  ordered  for  the 
defendant.  The  jury  returned  a  verdict  for  the  defendant,  and 
a  motion  for  a  new  trial  was  overruled.  The  record  itself  dis- 
closes no  reason  for  the  ruling  of  the  court,  but  counsel  agree 
that  the  reason  assigned  by  the  trial  court  was,  that  the  ex- 
amining magistrate  had  made  a  finding  of  probable  cause, 
and  that  such  finding  was  conclusive  upon  that  question.  It 
is  farther  claimed  by  counsel  for  the  defendant  in  error  that 
the  trial  court  made  the  further  statement:  "That  aa  the 
petition  does  not  charge  fraud  or  undue  means  in  obtaining 
the  finding  of  probable  cause  by  the  magistrate,  the  same  can- 
not be  attacked.*' 

The  sole  question  discussed  in  the  oral  argument  of  counsel 
for  defendant  in  error  and  the  briefs  on  both  sides  is  as  to  the 
weight  to  be  given  to  the  finding  of  the  examining  magistrate; 
as  to  whether  it  is  prima  facie  or  conclusive  on  the  question 
of  probable  cause;  and  whether  or  not,  in  either  case,  the  find- 
ing must  be  attacked  for  fraud  or  undue  means  by  proper  al- 
legations in  the  petition.    In  the  case  of  Sweeney  v.  P«m«y,  40 
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Kan.  102,  this  court  incidentally  noticed  the  conflict  in  au- 
thorities as  to  whether  or  not  proof  of  arrest,  committal,  and 
indictment  is  prima  facie  proof  of  probable  cause;  and  the 
case  of  Ricord  v.  Central  Pac.  R.  R.  Co.,  15  Nev.  167,  was  cited 
on  one  side,  and  that  of  Womack  v.  Circle^  29  Gratt.  192,  on 
the  other.  The  question  in  this  case  is  closely  allied  to  this 
controversy,  but  authorities  can  be  found  on  both  sides  of  this 
question.  In  the  case  of  Bauer  v.  Clay^  8  Kan.  680,  Mr.  Jus- 
tice Valentine  says:  "The  proof  showing  that  the  justice  or- 
dered that  Clay  should  be  bound  over  for  his  appearance  at 
court,  or  in  default  of  bail,  that  he  should  be  committed  to 
the  county  jail,  is  only  |)nma/acte  and  not  conclusive  evidence 
of  probable  cause." 

The  cases  of  Ash  v.  Marlow,  20  Ohio,  119,  and  Ewing  v. 
Sanfordj  19  Ala.  605,  are  cited  in  support.  The  force  of  this 
decision  is  sought  to  be  destroyed  by  counsel  for  defendant  in 
tTTOT  by  an  assertion  that  it  is  a  dictum.  It  is  sometimes  dif- 
ficult to  draw  the  line  between  what  is  authoritative  and  what 
Is  not  in  a  judicial  opinion.  The  report  of  the  case  does  not 
give  either  the  pleadings,  the  assignment  of  errors,  or  the 
briefs,  but  it  is  evident  that  the  question  was  necessarily  in- 
volved in  the  rulings  of  the  trial  court,  and  this  court  thought 
it  necessary  to  give  this  as  one  of  the  reasons  for  affirmance 
of  the  judgment  below,  because,  if  counsel  for  defendant  in 
error  are  now  right  in  their  contention,  Clay  had  no  cause  of 
action,  and  the  case  was  decided  wrongfully  in  both  the  trial 
and  the  appellate  courts.  However  the  rule  may  be  in  cases 
in  which  the  magistrates  have  jurisdiction  to  hear  and  pass 
judgment,  we  are  satisfied  that  the  case  of  Ba%ter  v.  Clay^  8 
Kan.  580,  states  the  true  rule  in  cases  in  which  the  magis- 
trates have  only  power  to  bind  over.  This  rule  is  upheld  by 
the  cases  of  Aah  v.  Marlow ,  20  Ohio,  119;  Ewing  v.  Sanford^ 
19  Ala.  605;  Raleigh  v.  CooJfc,  60  Tex.  438;  Rieord  v.  Central 
Pac.  R.  R.  Co.,  15  Nev.  167;  Hale  v.  Boylen,  22  W.  Va.  234; 
Bac&n  V.  Toume,  4  Gush.  217;  Spalding  v.  Lowe,  56  Mich.  366; 
Oanea  v.  Southern  Pac.  R.  R.  Co.,  51  Gal.  140;  Diemer  v.  Her- 
her,  lb  Gal.  287.  These  are  all  express  adjudications  on  that 
particular  question.  In  one  of  these  cases,  decided  in  1885, 
being  that  of  Spalding  v.  Lowe,  56  Mich.  366,  the  defendant 
requested  the  trial  court  to  instruct  the  jury  as  follows:  "It 
appears  from  the  proofs  in  this  case  that  an  examination 
was  had  upon  the  charge  made  against  Spalding,  and  that 
the  justice,  upon  such  examination,  determined  that  this  of- 
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fense  charged  against  Spalding  had  been  committed,  and 
that  there  was  probable  cause  to  believe  said  Spalding  guilty 
thereof.  This  was  a  judicial  determination  the  justice  was  au- 
thorized to  make,  and  unless  such  action  and  determination 
of  the  justice  was  corrupt  or  collusive,  or  was  wrongfully  pro- 
cured by  the  defendant  herein,  it  is  final  as  to  the  question  of 
probable  cause,  and  your  verdict  should  be  for  the  defendant." 

The  trial  court  refused  to  so  instruct  the  jury,  and  this 
refusal  was  assigned  as  error  in  the  supreme  court;  but  that 
court  say  (page  372):  "No  authority  has  been  produced  in 
•upport  of  it,  and  we  think  none  exists."  We  have  been 
anable  to  find  a  reported  case  in  which  the  rule  is  held  as 
claimed  by  counsel  for  defendant  in  error.  There  are  cases 
that  so  hold  when  the  magistrate  has  power  to  render  a  judg- 
ment of  conviction. 

How  much  weight  as  proof  of  probable  cause  shall  be  attrib- 
uted to  the  judgment  of  a  court  in  an  original  action  when 
subsequently  reversed  for  error  is  elaborately  discussed  by 
the  supreme  court  of  the  United  States  in  the  case  of  Crei- 
cent  City  Live  Stock  Co.  v.  Butchers*  Union  etc.  Co.,  120  U.  8. 
141, — a  case  much  relied  on  by  counsel  for  defendant  in  error. 
To  our  mind,  however,  the  distinction  between  that  case  and 
the  one  at  bar  is  plain  and  distinct.  If  the  magistrate  in 
Bourbon  County  had  possessed  the  statutory  power  to  hear  the 
evidence  and  determine  the  guilt  or  innocence  of  the  defend- 
ant, and  to  punish  by  fine  and  imprisonment  if  guilt  was  found, 
then  his  finding  and  judgment  would  come  within  the  rule 
established  by  that  case  to  be  the  law  of  the  land.  The  ques- 
tion in  this  case  is,  How  much  weight,  as  proof  of  probable 
cause,  shall  be  attributed  to  the  finding  of  an  examining  ma- 
gistrate that  **an  offense  has  been  committed,  and  that  there 
is  probable  cause  to  believe  the  defendant  guilty  thereof,** 
when  the  defendant  is  subsequently  discharged,  the  prosecu- 
tion against  him  confessedly  ended,  and  he  has  instituted  a 
suit  for  malicious  prosecution  against  the  complaining  witness? 
In  the  one  case,  there  is  a  solemn  judgment,  rendered  by  a 
court  having  full  and  complete  jurisdiction  both  of  the  parties 
and  subject-matter,  binding  on  all  until  reversed  on  appeal  or 
error.  In  the  other  case,  there  is  a  finding  in  effect  that  suffi- 
cient facta  have  been  developed  that  justifies  a  magistrate  in 
•ending  the  parties  before  a  court  competent  to  ultimately 
deal  with  the  question  of  guilt  or  innocence. 

Again,  while  a  conviction  ia  generally  oonolusiye  of  prob- 
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able  cause,  yet  it  maj  be  overcome  by  a  showing  that  it  was 
procured  by  fraud,  undue  means,  or  the  false  testimony  of  the 
prosecution:  Womack  v.  CircUt  29  Gratt  192;  Olson  v.  Needy 
63  Iowa,  214;  Cloon  v.  Gerry,  13  Gray,  201;  Whitney  t.  Peck- 
ham,  15  Mass.  243;  Peck  v.  Chateau,  91  Mo.  138;  60  Am.  Rep. 
236;  Bowman  v.  Brown,  52  Iowa,  437;  Palmer  v.  Avery,  41 
Barb.  290;  Richey  v.  MeBean,  17  111.  63;  Paysony.  Caswell,  22 
Me.  212;  Herman  v.  Brookerhoff,  8  Watts,  240;  Jones  v.  Kirk- 
sey,  10  Ala.  839.  In  such  a  case  the  petition  in  the  action  for 
malicious  prosecution  must  directly  attack  the  judgment  of 
conviction,  or  it  will  be  suicidal.  It  is  therefore  unimportant 
whether  the  words  used  by  the  court  in  Bauer  v.  Clay,  8  Kan. 
580,  are  dicta  or  authoritative  in  that  case,  as  they  express 
the  law  as  universally  held  by  all  courts  of  last  resort  that 
have  spoken  on  this  subject.  It  follows  that  the  other  sug- 
gestion of  counsel,  that  the  finding  of  the  magistrate  must  be 
directly  attacked  in  the  petition  for  fraud  or  undue  means,  is 
without  force;  because,  as  that  finding  is  only  prima /act«,  all 
that  is  necessary  for  the  plaintiflF  to  do  to  win  is  to  overthrow 
it  by  a  preponderance  of  evidence.  It  can  be  fairly  said  that 
there  was  evidence  submitted  at  the  trial  by  the  plaintiff  in 
error,  other  than  the  transcript  of  the  proceedings  before  the 
examining  magistrate,  bearing  upon  the  question  of  probable 
cause,  which  the  court  below  permitted  to  go  to  the  jury,  from 
which  they  might  have  found  that  the  'prima  facie  case  made 
by  the  magistrate's  finding  was  overcome. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  reversed,  and  the  cause  remanded,  with  instructions  to 
grant  a  new  trial. 

The  Court.    It  is  so  ordered. 


BCaUclous  Prosecution  of  Oriminal  Ohax ges.* 
SooPB  or  This  Note.  —  la  Texas,  and  perhaps  in  other  states,  the  institn- 
tion  of  a  criminal  prosecution  by  one  person  against  another  for  the  purpose 
of  extorting  money,  or  the  payment  or  security  of  a  debt,  or  with  intent  to 
▼ex,  harass,  or  injure  snch  person,  is  made  an  offense  by  the  Penal  Code, 
pnnishable  by  fine  or  imprisonment:  Dempsey  ▼.  State,  27  Tex.  App.  289; 
11  Am.  St.  Rep.  193.  It  is  not  the  purpose  of  this  note  to  treat  of  malicious 
proeecution  mm  •  crime,  nor  to  show  what  acts  may  constitute  the  offense  de- 

*BBFKBKMCS  TO  XOHOORAFHIC  NOTBS. 

Mallclou  proseeatlon  of  civil  action'?:  14  Am.  Deo.  699-60S;  44  Am.  Rep.  M6-348. 
Malieioua  prosecution,  where  the  indictment  does  nut  charge  •  crime:  22  Am.  Rm^ 

Msllcfeui  prosecution,  liability  of  corporations  for:  84  Am.  Rep.  49IM99. 
Malicious  pnMecutlon,  ludrment  in,  as  a  bar  to  subsequent  action  for  libel  or  i 
isr:  »  Am.  Dee.  303,  a04. 
ffelse  impriso.iment,  liabilities  and  remedies  for:  64  Am.  D«a  iU-aOL 
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aoane«d  hj  tii*  penal  uodei  of  any  of  tke  statea.  Onr  attention  will  be  ooa* 
ined  to  the  conaideration  of  the  malicious  prosecution  of  criminal  proceedings 
aa  grounds  for  the  maintenance  of  civil  actions  to  redress  injnriea  suffered 
thereby,  including  the  pleadings  and  evidence  in  such  actions  and  the  meaa* 
•ra  of  damagas  applicable  thereto. 

Natvbb  AMD  EssBNTiAU  ov  THB  AonoR.  — To  maintain  a  oivil  action 
for  the  malicious  prosecution  of  a  criminal  charge,  the  plaintiff  must  show,  — 
I.  A  prosecution  of  him  such  as  may  support  a  recovery;  2.  That  it  waa  in< 
stigated  or  procured  by  the  defendant,  or  where  there  are  two  or  more 
defendanta,  by  the  eo<operation  of  all  of  them;  8.  That  the  prosecution  has 
terminated  in  the  final  acquittal  or  discharge  of  the  plaintiff;  4.  That  it  waa 
without  probable  cause;  and  6.  That  it  was  malicious:  Vmal  t.  Cortt  IS 
W.  Va.  1;  Scott  r.  Shelor,  28  Qratt.  891;  Wheeler  r.  NubiU,  24  How.  644. 

The  essential  difference  between  an  action  for  malicious  prosecution  and 
one  for  false  imprisonment  ia,  that  in  the  former  the  imprisonment  must  bare 
been  under  legal  process  issued  aa  the  result  of  a  prosecution  commenced  or 
continued  maliciously  and  without  probable  cause,  while  the  latter  lies  for 
an  imprisonment  which  is  extrajudicial  and  without  legal  process,  and  from 
which  the  prosecutor  eannot  escape  liability  by  proving  that  he  acted  upon 
probable  eanse  and  without  malice:  Boegtr  ▼.  Langenberg,  97  Mo.  390;  10 
Am.  St  Rep.  322;  Murphy  r.  Martin,  68  Wis.  276;  Mitchell  v.  State,  12  Ark. 
60;  64  Am.  Dec  253;  Colter  ▼.  Lower,  36  Ind.  285;  9  Am.  Rep.  735;  SutUm 
▼.  Johnttone,  1  Term  Rep.  493,  784;  Floyd  ▼.  State,  12  Ark.  43;  64  Am.  Dee. 
260.  What  ara  the  elements  of  damages  arising  out  of  a  malicious  proaoeu' 
tion  which  may  properly  be  eonsidered  by  the  jury  in  determining  tha  oom- 
pensation  to  be  awarded  the  injured  party  will  ba  treated  in  the  latter  pari 
of  this  note. 

Whether  an  aotioa  ba  for  malioions  jMYMeontion,  false  imprisonment^  sfaus* 
dar,  or  libel,  injary  to  ^e  plaintiff's  reputation  ia  one  of  the  elements,  and 
•rdinarily  tka  ehief  element,  of  hia  damages;  aad  where  two  or  nuure  of  tfaeae 
sansoe  of  aotion  exist  ia  {avor  of  the  plaintifi^  and  against  tiie  defendant,  tbey 
may  generally  be  anited:  HadAtu  r.  RaUton,  89  Mich.  63;  18  Am.  St  Rep. 
t76;  Share  r.  Bntth,  16  Ohio  St  173;  Milte  ▼.  OUfield,  4  Teatea,  423;  2  Am. 
Dec  418>  When  ^ley  all  ariae  out  of  the  suae  transaction,  it  ia  evident  that 
■11  may  be  eonsidered  by  the  jury  and  reoompenaed  by  a  single  verdiott 
WUUame  v.  PlofUen'  /as.  Co.,  67  Miss.  769;  ITeii  v.  Thorn,  88  N.  Y.  270;  and 
that  one  reeovery  in  favor  of  tha  accused  must  preclude  any  further  aotioo 
by  him:  Boegtr  v.  Langeitberg,  91  Ma  890;  10  Am.  8t  Rep.  822;  Jarmganr. 
Fleming,  48  Mlsa.  710;  6  Am.  Rep.  614;  Sheldon  v.  Oarpenler,  4  N.  T.  678; 
66  Am.  Dae  801. 

What  PBOSBOonon  wiu.  SarFOBT  thb  Acmox.  — With  respeot  tm  the 
arirae  alleged  agaiast  tke  plaintiff  in  the  prosecution  of  which  he  oomplaina, 
w«  apprehend  that  it  will  sustain  aa  action  if  it  appears  to  have  been  a  proe* 
•ontion  for  aay  aot  or  offense  for  which,  had  he  been  eonvicted,  he  might 
lawfully  have  been  punished.  As  already  indicated,  the  subject  of  the  mali> 
einns  proseoutioa  of  atvil  actiona  is  not  within  tha  purview  of  thia  note. 
There  are  proceedings  for  whieh,  though  not  strictly  civil  actioua  nor  erimi- 
aal  prosecutions,  redrees  may  be  obtained  by  actions  for  malicious  proeecu* 
tion.  aa  where  one  is  arretted  or  prosecuted  oa  the  suggestion  of  his  lonaoy: 
Loekenom  v.  Bidet,  67  Ind.  860;  26  Am.  Rep.  68;  Look  v.  Dean,  108  Mass. 
116;  11  Am.  Rep.  823;  Turner  v.  Turner,  Oow,  60;  or  a  aearch- warrant  Is 
maliciously  or  withont  probable  oause  obtained,  autborixing  the  searching  of 
kis  premises  en  the  allegation  that  stolen  goods  ara  concealed  thareia:   WhU' 
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•on  T.  May,  71  Ind.  269;  Carey  r.  Sheets,  67  Ind.  376;  Boeger  r.  Langenberg, 
97  Ma  390;  10  Am.  St.  Bep.  322;  Miller  t.  Broum,  3  Mo.  127;  23  Am.  Deo. 
693;  0^8011  ▼.  Tveie,  46  Minn.  225;  Boot  v.  Cooper,  1  Term  Bep.  536. 

D^ecU  in  the  Aeetuation  or  Proceedings.  — It  may  be  that  the  oharge  aa 
made  does  not  constitute  a  public  offense,  or  that  for  some  other  reason  no 
eonviction  can  be  had  under  it,  or  though  constituting  some  offense,  it  does 
not  justify  the  proceeding  taken  or  warrant  issued  by  the  magistrate,  and 
cannot  for  that  reason  result  in  a  conviction.  In  each  of  the  instances  8np< 
posed,  there  cannot,  if  the  law  is  properly  construed  and  applied,  be  any  con* 
▼iction,  and  on  that  account  it  ha«  been  insisted  that  there  is  no  prosecution 
mcb  as  will  sustain  an  action,  though  it  is  shown  to  be  malicious  and  with* 
out  probable  cause.  As  we  shall  hereafter  show,  it  ia  necessary,  to  maintain 
an  action  for  malicious  prosecution,  that  the  defendant  was  guilty  of  malice 
and  acted  without  probable  cause  in  preferring  the  charge  which  he  made. 
If  both  of  these  element*  are  shown  to  have  been  present,  it  ia  not  material 
that  the  prosecutor,  in  the  complaint  which  he  made,  did  not  state  facts  suf< 
fioient  to  constitute  a  crime,  or  that  some  irregularity  of  proceeding  after 
the  complaint  was  preferred  made  the  arrest  under  it  improper  and  unan* 
tborixed.  Hence  if  the  charge  as  made  was  false,  malicious,  and  without 
probable  cause,  the  person  prosecuted  cannot  be  deprived  of  compensation 
for  such  injury  as  may  have  resulted  to  him  from  it,  by  proving  that  the  afS< 
davit  inr  complaint  was  defective  in  not  charging  a  criminal  offense  or  that 
the  proceedings  were  otherwise  irregular:  Bell  t.  Keepers,  37  Kan.  64;  Shaul 
T.  Brotim,  28  Iowa,  37;  4  Am.  Bep.  151;  PotUr  v.  Ojertsen,  37  Minn.  386; 
Forrest  t.  Collier,  20  Ala.  175;  66  Am.  Dec  190;  Ward  v.  Sutor,  70  Tex.  343; 
8  Am.  St.  Bep.  606;  ParU  v.  Seed,  30  Kan.  534;  Farley  v.  Danis,  4  El.  ft  B. 
493;  Barton  v.  Kavanaugh,  12  La.  Ann.  332;  Denms  v.  Ryan,  65  N.  Y.  385; 
22  Am.  Bep.  635;  Ktine  v.  Shuler,  8  Ired.  484;  49  Am.  Deo.  402;  Streight  v.  BeU, 
37  Ind.  550;  Stocking  v.  Howard,  73  Mo.  25.  There  are  cases,  however,  which, 
without  denying  the  liability  of  the  prosecutor,  insist  that  it  can  be  enforced 
only  by  an  action  of  trespass,  as  though  the  arrest  were  not  justified  by  legal 
process:  MaJier  v.  Ashmead,  30  Pa.  St.  344;  72  Am.  Dec.  708;  Kramer  v.  Lott, 
60  Pa.  St.  495;  88  Am.  Dec.  656;  Krause  v.  Sjikgel,  94  Cai.  370;  28  Am.  Bep. 

If  the  Charge  Made  by  the  Prosecutor  ia  True,  but  the  legal  conclusion  drawn 
from  it  is  erroneous  and  cannot  be  sustained,  and  the  prosecution  must  there*, 
fore  fail,  no  action  against  him  can  be  maintained,  as  where  he  correctly  stated 
the  facts  upon  which  he  relied,  and  the  magistrate  erroneously  regarded  them 
as  criminal  and  issued  his  warrant  thereon:  Cohen  v.  Morgan,  6  Dowl.  &  B. 
8;  CarraU  v.  Morley,  1  Gale  &  D.  45;  1  Q.  B.  18;  Hahn  ▼.  Schmidt,  64  Cal. 
284;  Neuman  v.  Davis,  68  Iowa,  447;  McNeely  v.  DriakiU,  2  Blackf.  259; 
Le^h  V.  Webb,  S  Esp.  165;  Boeger  r.  Langenberg,  97  Mo.  390;  10  Am.  St 
Bep.  322;  or  the  grand  jury  found  an  indictment  for  a  crime  different  from 
that  supported  by  the  prosecutor's  testimony:  Leidig  v.  2iav>8on,  1  Scam. 
272;  29  Am.  Dec  354;  and  whenever  the  facts  are  truly  stated  in  the  prose- 
cutor's complaint  or  affidavit,  he  cannot  be  held  liable,  on  the  failure  of  the 
prosecution,  because  he  drew  wrong  inferences  from  those  facts,  and  his  affi* 
davit  named  a  particular  crime  as  the  result  of  the  acts,  when  they  did  not, 
as  he  supposed,  lead  to  such  result,  as  where  the  prosecutor  charged  the  com* 
mission  of  larceny,  but  showed  by  his  affidavit  that  the  property  taken  was 
such  that  larceny  could  not  be  committed  by  taking  it:  BartleU  v.  Brown,  6 
B.  I.  3^;  75  Am.  Dec  675;  Thaule  v.  Krekeler,  81  N.  Y.  428. 

Want  of  Jurisdiction  in  the  Court  in  Which  the  Prosecution  uxu  Commenced. 
—  Whether  a  prosecutor  may  in  all  cases  shield  himself  by  showing  that  tbe 
AM.  a*.  Bar.,  you  XXVL— • 
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•oart  or  tribanal  in  which  he  maintained,  or  attempted  to  maintain,  his  pros* 
•cation  was  without  jariadiction  to  entertain  it,  is  a  question  upon  which  the 
ooorts  are  almost  equally  divided.  Certainly,  if  a  complaint  were  made  to 
•  person  neither  possessing,  nor  assuming  to  possess,  authority  to  entertain  it, 
or  to  cause  the  person  charged  to  be  apprehended  or  punished,  there  is,  in  the 
•ye  of  the  law,  no  criminal  prosecution,  and  this  has  been  held  to  be  equally 
true  when  the  charge  was  made  before  or  to  a  magistrate  possessing  some 
jadicial  functions,  but  having  no  authority  over  the  subject-matter  contained 
in  the  charge  preferred:  Bixby  r.  Bruiulige,  2  Gray,  129;  61  Am.  Dec.  443; 
BodweU  T.  Osgood,  3  Pick.  379;  15  Am.  Deo.  228;  Whiting  v.  Johnson,  6  Gray, 
246;  Marshall  r.  Betner,  17  Ala.  832;  Turpin  v.  Bemy,  3  Blackf.  210;  Painter 
r.  Ives,  4  Neb.  122.  The  majority  of  the  cases  upon  the  subject,  in  our 
judgment,  sustain  the  proposition,  that  though  the  court  in  which  the  prose- 
cution took  place  did  not  have  jurisdiction  over  it,  yet  if  it  was  malicious 
and  without  probable  cause,  and  its  prosecution  inflicted  injury  upon  the 
person  thus  prosecuted,  he  may  recover:  Morris  v.  Scott,  21  Wend.  281;  34 
Am.  Dec.  236;  Smith  v.  Cattel,  2  Wils.  376;  Stone  r.  Stevens,  12  Conn.  219; 
30  Am.  Dec.  611;  El»ee  v.  Smith,  1  DowL  &  R.  97;  Boon  v.  Maul,  3  N.  J.  L. 
863;  Bays  v.  Tounglove,  7  R  Mon.  545.  If  the  court  had  jurisdiction  over 
the  subject-matter,  and  its  alleged  want  of  authority  to  proceed  with  the 
prosecution  rested  upon  some  irregularity  or  omission,  but  the  warrant  issued 
was  valid  upon  its  face,  and  the  want  of  jurisdiction  must  be  established  by 
extrinsic  evidence,  the  courts  will,  we  think,  agree  that  such  want  of  juris* 
diction  will  not  defeat  the  action  for  malicious  prosecution:  Stoeet  v.  Neyus, 
30  Mich.  406;  Oibbs  v.  Ames,  119  Mass.  60;  Ward  v.  Sutor,  70  Tex.  343;  8 
Am.  St.  Rep.  606. 

Arrest  of  Person  Prosecuted,  whether  Essential.  —  When  we  come  to  the  m- 
qniry.  What  stage  must  the  criminal  prosecution  reach  before  the  prosecutor 
becomes  answerableT  and  consult  the  authorities  upon  the  subject,  we  find 
that  they  "speak  a  varied  language."  The  majority  seem  to  affirm  that  it 
is  not  until  an  arrest  has  been  made  that  a  cause  of  action  arises  in  favor  of 
the  person  accused,  and  furthermore,  that  the  arrest  must  be  made  under  a 
warrant  which  is  at  least  valid  on  its  face,  so  as  to  constitute  a  justification 
to  the  officer  in  what  he  did  under  it:  Cockfield  v.  Braveboy,  2  McMull.  270; 
39  Am.  Dec  12:};  Vinal  r.  Core,  18  W.  Va.  1;  Lewin  v.  Uzuher,  66  Md.  341; 
Cooper  Y.  Armour,  42  Fed.  Rep.  215;  BartleU  v.  Ckristlulf,  69  Md.  219.  On  the 
other  hand,  it  is  said,  apparently  with  the  better  reason,  that  the  person 
accused  is  injured  by  the  mere  fact  that  a  criminal  charge  is  maliciously  and 
wantonly  preferred  against  him,  whereby  his  reputation  is  injuriously  affected 
and  he  is  exposed  to  disgrace  and  infamy;  that  after  the  charge  has  been  made, 
and  the  person  accused  is  thereby  injured  in  his  reputation,  its  dismissal  with* 
out  making  any  arrest  does  not  absolve  the  prosecutor  from  liability:  Coffry 
V.  Myers,  84  Ind.  105;  and  some  of  them  go  so  far  as  to  assert  that  the  mere 
making  of  the  charge  before  a  magistrate  for  the  purpose  of  inducing  him  to 
entertain  it  as  a  charge  of  felony  creates  a  liability  against  the  accuser,  though 
it  is  not  taken  down  in  writing:  Clarke  v.  Postan,  6  Car.  it  P.  423.  None  of 
the  authorities  insist  that  any  actual  imprisonment  is  essential  to  support 
the  action.  It  is  sufficient  that  the  officer  having  the  warrant  of  arrest  noti- 
fies the  person  to  b«  arrested  of  that  fact,  reads  the  warrant,  and  proclaims 
the  arrest,  to  which  the  accused  submits,  and  then  procures  sureties  for  his 
appearance  before  the  proper  magistrate  to  answer  the  charge  against  him: 
Malont  V.  Huston,  17  Neb.  107.  Nor  is  it  necessary  to  show  that  the  prose- 
cutor directly  procured  or  assented  to  the  issuing  of  the  warrant  on  which 
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the  arreat  was  made,  If  he  preferred  the  charge  In  saoh  a  way  that  it  there* 
upon  became  the  daty  of  some  public  official  to  issue  a  warrant  thereon  re* 
quiring  the  apprehension  of  the  person  accused  to  answer  the  accusation 
made  against  him:  McLeod  v.  McLeod,  75  Ala.  483. 

Who  may  bb  Held  Liablb.  —  The  question  who  may  be  held  answerable 
for  the  malicious  prosecution  of  a  criminal  charge  may  be  considered,  —  1. 
With  reference  to  the  persons  who  may  be  guilty  of  or  chargeable  with  such 
prosecution;  and  2.  What  acts  on  the  part  of  persons  who  have  capacity 
to  be  thus  guilty  and  chargeable  fix  upon  them  responsibility  for  the  injury 
•offered  by  the  person  prosecuted.  Upon  principle,  it  would  seem  that  all 
persons,  whether  natural  or  artificial,  capable  of  instituting,  or  causing  to  be 
instituted,  a  malicious  prosecution  without  probable  cause,  must  respond  in 
damages  for  their  unlawful  and  malicious  act. 

The  Liability  of  Private  Corporationa  for  malicious  prosecutions  has  been 
denied  in  a  few  cases,  partly  on  the  ground  that  they  are  incapable  of  enter* 
taining  malice  or  acting  from  malicious  motives,  and  partly  for  the  reason 
that  to  prosecute  any  person  maliciously  and  without  probable  cause  is  not 
within  the  scope  of  the  powers  conferred  upon  them  by  law  or  by  their  char* 
ters,  and  such  prosecution  must  therefore  be  ultra  virea:  Owsley  v.  Montgomery 
etc  R.  R.  Co.,  37  Ala.  560;  overruled  in  ./orcton  t.  Alabama  etc  R.  R.  Co.,  74 
Ala.  85;  49  Am.  Rep.  800;  and  OilleU  v.  Missouri  etc  R.  R.  Co.,  55  Mo.  315; 
17  Am.  Bep.  653;  Childa  y.  Bank  of  Missouri^  17  Mo.  213;  overruled  in 
Boogher  ▼.  L\fe  Ass'n,  75  Mo.  319;  42  Am.  Bep.  413.  Probably  no  law  or 
charter  ever  authorized  a  corporatipn  to  do  any  kind  of  a  wrong,  or  even  to 
neglect  or  omit  to  do  any  duty  devolving  upon  it,  and  if  it  may  not  be  held 
liable  for  doing  things  not  authorized  by  law  or  its  charter,  it  cannot  be  held 
liable  for  anything  whatever;  for  certainly  it  ought  not  to  be  responsible  in 
damages  for  doing  anything  authorized  by  its  charter,  for  in  thus  doing  it 
must  b«  acting  not  only  by  the  warrant,  but  under  the  protection  of  the  law. 
The  American  courts,  and  perhaps  the  English  also,  at  the  present  time,  will 
not  exonerate  a  corporation  from  responding  in  damages  for  a  wrong  done 
by  it,  on  the  ground  that  it  had  no  authority  or  power  to  do  it;  and  will 
therefore  hold  it  liable  for  a  malicious  prosecution  under  substantially 
the  same  rules  of  law  as  apply  against  private  persons:  Fenion  v.  Wil- 
ton Sewinrj-machine  Co.,  9  Phila.  189;  Williams  v.  Planters'  etc  Co.,  57  Miss. 
759;  34  Am.  Rep.  494;  Wheless  r.  Second  Nat.  Bank,  1  Baxt.  4G9;  25  Am. 
Bep.  783;  Good>i}ieed  v.  East  Haddam  Bank,  22  Conn.  530;  58  Am.  Dec.  439; 
Ricord  v.  Central  P.  R.  R.  Co.,  15  Nev.  167;  Woodward  v.  St.  Louis  etc.  R.  R. 
Co.,  85  Mo.  142;  Carter  v.  Howe  Machine  Co.,  51  Md.  290;  34  Am.  Bep. 
311;  Reed  v.  Home  Savings  Bank,  130  Mass.  443;  39  Am.  Bep.  468;  Vance  v. 
Erie  R.  R.  Co.,  32  N.  J.  L.  334;  90  Am.  Dec.  665;  Morton  v.  Metropolitan  I. 
Co.,  34  Hun,  366;  103  N.  Y.  645;  Gulf  etc  R.  R.  Co.  v.  James,  73  Tex.  12; 
15  Am.  St.  Rep.  743;  Hm^ey  v.  Norfolk  etc.  R.  R.  Co.,  98  N.  C.  34;  2  Am. 
St.  Bep.  312;  National  Bank  v.  Graham,  100  U.  S.  699;  Denver  etc  R.  R.  Co. 
T.  Harris,  122  U.  S.  597;  Jordan  v.  Alabama  etc  R.  R.  Co.,  74  Ala.  85;  49 
Am.  Rep.  800;  Henderson  v.  Midland  R.  R.  Co.,  20  Week.  Bep.  23;  25 
L.  T.,  N.  S.,  881;  Edwards  y.  Midland  R.  i?.  Co.,  L.  B.  6  Q.  B.  D.  287;  50 
L.  J.  Q   B.  281;  43  L.  T.,  N.  S.,  694;  29  Week.  Bep.  669. 

Corporations,  when  Liable.  —  The  difficulty  now  is,  not  in  showing  that 
private  corporations  may  be  answerable  for  a  malicious  prosecution,  what- 
ever'fte  the  nature  of  their  powers,  but  as  they  can  act  only  through  agents, 
and  as  their  agents,  like  those  of  natural  persons,  may  act  in  matters  over 
which  authority  has  not  been  delegated  to  them,  it  i«  often  qnestionabl* 
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whether  a  particnUr  prosecution  instituted  or  carried  on  by  an  agent  of  a 
oorporation  u  a  corporate  act  or  not  Of  course,  the  fact  that  a  prosecution 
was  instituted  by  an  agent  of  a  corporation,  even  though  in  what  he  did  he 
claimed  to  be  acting  as  such  agent,  does  not  subject  it  to  responsibility  if  he 
acted  without  its  knowledge,  and  not  within  the  scope  of  the  authority  com- 
mitted to  him:  Stevens  t.  Midland  etc.  R.  R.  Co.,  2  Com.  L.  Rep.  1300;  10 
Ex.  352;  18  Jur.  932;  23  L.  J.  Ex.  328;  Springfield  etc  Co.  ▼.  Oreen,  26  III. 
App.  106.  Formal  action  on  the  part  of  the  board  of  directors  of  a  corpora- 
tion need  not  be  established:  Rkord  r.  Central  P.  R.  R.  Co.,  15  Nev..  176.  If 
the  entire  business  affairs  of  the  corporation  are  nnder  the  control  of  a  gen« 
eral  manager  who  has  authority  to  institute  criminal  prosecutions  arising  oak 
of  alleged  violations  of  its  rights  of  property,  the  corporation  is  liable  if  he  ex> 
ercises  his  authority  in  such  manner  and  under  such  circumstances  as  would 
support  an  action  against  •  private  person:  Oulf  etc  R'y  Co.  t.  James,  73 
Tex.  12;  16  Am.  St.  Rep.  743.  Perhaps  a  majority  of  the  great  transpor< 
tation  companies  have  special  agents  or  detectives  whose  duties  include  the 
apprehension  of  all  persons  who  have  committed  crimes  by  which  the  prop* 
arty  of  the  corporation  has  been  embezzled,  stolen,  or  destroyed,  or  its  inter- 
ests otherwise  prejudiced;  and  while  it  may  be  said  that  the  delegation  of 
authority  to  do  these  things  does  not  imply  that  an  agent  thus  constituted 
shall  in  any  event  act  maliciously  and  without  probable  cause,  to  this  the 
unanswerable  reply  has  been  made  by  the  courts,  that  one  of  the  consequences 
liable  to  attend  the  delegation  of  the  authority  is  that  of  the  malicious  prose- 
cution of  persons  who  are  not  offenders,  and  that  when  this  consequence  does 
result,  the  oorporation  must  be  held  answerable:  Anyerican  Exp.  Co.  v.  Pat' 
teraon,  73  Ind.  430;  Evanwille  etc  R.  R.  Co.  v.  McKee,  99  Ind.  619;  60  Am. 
Rep.  103;  Ooffr.  Great  Northern  R'y  Co.,  3  El.  &  E.  672;  30  L.  J.  Q.  B.  138; 
Pennsylvania  Co.  r.  Weddle,  100  Ind.  138. 

A  Prosecution  InstittUed  by  a  Partner  for  an  alleged  crime  relating  to  the 
property  of  the  firm  cannot  impose  any  liability  on  another  partner  who  did 
not  assent  to  nor  have  any  knowledge  of  the  prosecution  at  its  commence- 
ment, and  especially  if  he  repudiates  it  aa  soon  as  known  to  him:  Rosenhrans 
r.  Barker,  115  IlL  331;  66  Am.  Rep.  169;  Gilbert  v.  Emmons,  42  111.  143;  89 
Am.  Dec.  412. 

Sometimes  Asaodations  are  Formed  for  the  purpose  of  contributing  money 
and  otherwise  aiding  in  the  prosecution  of  alleged  criminals  or  of  persons  sus« 
pected  of  being  guilty  of  crimes  of  a  specified  class,  and  as  the  result  of  this 
arises  the  question  whether  all  the  members  of  the  association  are  answerable 
for  prosecutions  incited  or  aided  by  it,  whether  they  participate  therein  or 
not.  So  far  as  we  can  ascertain,  this  question  has  not  yet  been  adequately 
considered.  In  one  instance,  where  the  organization  of  an  association  of  this 
character  was  proved,  and  that  those  of  its  members  who  were  assembled  on 
one  occasion  voted  to  prosecute  a  particular  charge  and  to  raise  money  for 
that  purpose,  members  who  were  not  present  when  this  vote  was  taken,  and 
who  did  not  eontribute,  by  money  or  otherwise,  to  the  proeecntion  of  the 
charge,  were  held  not  to  be  answerable,  though  they  made  contributions  to 
the  general  purposes  of  the  association:  Johnson  v.  Miller,  63  Iowa,  635;  60 
Am.  Rep.  768;  69  Iowa,  662;  68  Am.  Rep.  231. 

Whether  Infancy  or  Coverture  Necessarily  Relieves  from  liability  for  a  ma- 
licious prosecution  is  a  question  which  has  been  but  little  considered.  Both 
infants  and  married  women  are,  in  general,  answerable  for  their  torts:  Note 
to  Humphrey  v.  Douglass,  33  Am.  Dec.  178-185;  note  to  Craig  v.  Van  Betber, 
II  Am.  St  Rep.  720-724;  Cooley  on  Torts,  116;  except  that  a  wife  may,  is 
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«oine  instances,  escape  liability  on  the  presumption,  when  the  wrongful  act 
was  done  in  the  presence  of  her  husband,  that  it  is  to  be  imputed  to  him, 
rather  than  to  her;  and  when  a  tort  involves  some  element  of  design  or  of 
guilty  intent  or  purpose  not  imputable  to  an  infant  on  account  of  his  tender 
age  or  his  want  of  capacity,  be  cannot,  unless  his  capacity  is  affirmatively 
shown,  be  adjudged  guilty  of  its  commission,  and  if  very  young,  the  pre* 
sumption  of  his  incapacity  is  indisputable.  The  court  of  appeals  of  New 
York  appears,  in  Gasain  v.  Delany,  38  N.  Y.  178,  to  have  proceeded  on  tha 
assumption  that  when  a  husband  and  wife  prosecute  a  charge  of  embezzle- 
ment, she  may  be  held  liable  in  damages,  though  she  acted  in  his  presence, 
upon  proof  that  she  acted  upon  her  own  motion,  and  not  by  his  direction. 
If  a  ciyil  action  is  brought  in  the  name  of  a  minor,  without  his  authority  or 
knowledge,  by  a  prochein  ami,  the  infant,  though  be  subsequently  assents  to 
the  suit  upon  being  informed  of  it,  cannot  be  held  liable  for  its  prosecution, 
for  the  reason  that  he  had  no  power  to  discontinue  it  during  his  minority: 
Bumham  v.  Seavema,  101  Mass.  360;  100  Am.  Dec.  123.  His  prosecution  of 
an  action  after  coming  of  age  would  undoubtedly  make  him  liable:  Sterling  t. 
Adams,  3  Day,  411.  A  criminal  charge  may  be  preferred  by  a  minor,  and  if 
unfounded  and  malicious,  the  wrong  done  is  not  less  than  if  it  were  preferred 
by  a  person  of  more  advanced  years.  If  the  age  of  the  minor,  and  his  man* 
ifest  capacity  and  discrimination,  and  the  circumstances  accompanying  tha 
making  of  the  charge,  are  such  as  to  demonstrate  that  his  act  was  malicious 
and  without  probable  cause,  we  know  of  no  reason  in  the  law,  or  elsewhere, 
lot  not  obliging  him  to  respond  in  damages  for  the  injury  maliciously  in- 
dicted by  him. 

Eeai  Prosecutor,  Evidence  to  Show  Who  was.  —  The  person  sued  for  malicious 
prosecution  is  generally  the  one  who  made  the  affidavit  or  complaint,  or  pre* 
ferred  the  charge,  or  otherwise  set  the  machinery  of  the  law  in  motion,  and 
thereby  brought  about  the  arrest  of  the  accused.  Tha  person  who  makes 
the  affidavit  upon  which  the  arrest  is  effected  may  undoubtedly  be  regarded 
as  the  prosecutor,  and  held  liable  as  such:  Weil  v.  Israel,  42  La.  Ann.  955; 
Walser  r.  Thies,  56  Mo.  89.  Nor  is  it  essential  to  the  character  and  liability 
-of  tha  prosecutor  that  he  should  have  made  the  affidavit  for  the  purpose  of 
procuring  the  arrest.  Thus  it  has  been  decided  that  he  who  by  means  of 
his  perjnred  evidence  leads  a  judge  to  believe  that  another  witness  has  been 
guilty  of  perjury,  and  to  hold  the  latter  to  answer  and  be  tried  therefor,  is 
liable  in  damages  as  for  a  malicious  prosecution:  Fitzjohn  v.  Mackinder,  9 
<3om.  B.,  N.  S.,  605;  7  Jur.,  N.  S.,  1283;  30  L.  J.  Com.  P.  257;  9  Week. 
Rap.  477;  4  L.  T.,  N.  S.,  149.  But  liability  does  not  attach  to  one  who 
iairly  discloses  to  a  magistrate  or  a  prosecuting  officer  all  the  information  in 
his  possession,  and  leaves  him  to  judge  of  the  propriety  of  proceeding  with 
tha  charge:  Smith  v.  Austin,  49  Mich.  286;  Teal  v.  Pissel,  28  Fed.  Rep.  351. 
When  one  has  set  the  machinery  of  the  law  in  motion,  so  that  in  the  regular 
and  ordinary  course  of  its  action  an  arrest  must  be  made,  or  will  probably 
follow,  it  need  not  be  shown  that  he  ordered  or  directed  the  warrant  or  other 
process  to  issue,  or  participated  in  its  execution:  Walser  v.  l^hies,  56  Mo.  89; 
McLeod  v.  McLeod,  75  Ala.  483.  On  the  other  hand,  he  is  not  answerable 
iot  acts  which  do  not  properly  result  from  this  charge,  and  were  not  intended 
by  him,  as  for  a  wrongful  and  unauthorized  proceeding  of  the  officer  in  serv* 
ing  the  warrant:  Bartlett  v.  Haieley,  38  Minn.  308.  The  liability  of  a  person 
for  the  prosecution  of  a  criminal  case  need  not  appear  from  the  record  therein. 
The  question  is,  not  whether  it  proceeded  in  his  name,  but  whether  it  pro* 
'«aedad  by  virtaa  of  his  authority  or  procurement,     If  ha  was  the  real,  or  on* 
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of  the  real,  proaeeatora,  he  cannot  escape  liability  by  keeping  some  other  per* 
■on  in  the  position  of  apparent  prosecutor.  Hence  evidence  outside  of  th* 
recor«l  la  always  admissible  to  show  who  was  in  fact  prosecutor:  Knauer  r. 
Morrow,  23  Kan.  360.  For  be  who  conducts  a  prosecution  in  the  name  of 
another  is  not  less  liable  than  if  he  conducted  it  in  his  own  name:  CoUereU  r. 
Jones,  11  CJora.  E^  713;  16  Jur.  88;  21  L.  J.  Com.  P.  2;  ClemerUt  r.  Ohrly,  2 
Car.  &  K.  868.  If  the  defendant  ia  the  person,  or  one  of  the  persona,  who 
caused  the  proaeoution,  he  ia  liable,  whatever  may  be  the  meaus  he  employed. 
He  may  have  incited  some  other  person  to  present  and  rerify  the  oomplaint^ 
or  have  procured  the  action  of  some  prosecuting  officer,  or  have  acted  by  his 
servant  or  agent.  In  employing  either  of  these  supposed  means  of  action,  he 
is  equally  culpable  and  equally  liable:  Stanshury  v.  Fogle,  37  Md.  369;  Kline 
T,  Shuler,  8  Ired.  484;  49  Am.  Dec.  402;  WelU  r.  Parsons,  3  Harr.  (Del.)  605; 
Grant  t.  Deuel,  3  Rob.  (La.)  17;  38  Am.  Deo.  228. 

A  Principal  Acting  by  or  through  his  Agent  may  be  answerable  for  a  mali- 
eious  prosecution.  If  he  directs  the  agent  in  what  the  latter  does,  there  can 
be  no  question  that  his  liability  must  be  the  same  as  if  be  had  acted  without 
the  aid  or  intervention  of  an  agent.  But  where  he  did  not  direct  the  agent, 
and  the  latter  acted  without  his  knowledge,  then  the  questions  most  likely 
to  arise  are:  1.  Was  the  act  of  thp  agent  within  the  limits  of  hia  powersT 
and  2.  If  ao,  can  the  principal  be  subjected  to  exemplary  damages,  where, 
from  his  ignorance  of  what  was  done  in  his  name,  it  is  not  possible  to  impute 
to  him  actual  malice,  desire  to  injure  the  accused,  or  reckless  and  wanton 
disregard  of  the  latter's  rights  or  feelings?  With  respect  to  the  first  quea*^ 
tiou,  it  ia  clear  that  the  agent  must  have  been  acting  in  the  business  of  hi» 
principal  and  within  the  power  delegated  to  him,  either  expressly  or  by  im- 
plication. Hence  where  the  ticket-seller  of  a  railway  corporation,  acting  at 
the  suggestion  of  a  police-officer,  and  with  a  view  of  aiding  in  the  apprehen- 
sion of  persons  engaged  in  passing  counterfeit  money,  sold  tickets  and  re- 
ceived payment  in  a  bank  bill  which  the  agent  believed  to  be  counterfeit  and 
worthless,  and  then  caused  the  arrest  of  the  ticket-buyer  while  he  was  yet 
in  the  station  waiting  for  his  train,  it  was  held,  by  a  divided  court,  that  in 
what  he  did  the  ticket-seller  was  not  transacting  the  business  committed  to. 
him,  and  his  principal  was  not  answerable:  Mulligan  v.  New  York  etc  R.  R. 
Co.,  129  N.  Y.  506;  27  Am.  St.  Rep.  A  principal  ia  not,  in  an  action  for 
a  malicious  prosecution,  necessarily  chargeable  with  whatever  knowledge  hia 
agents  may  have  had.  "Actual  malice  implies  a  wrongful  purpose  or  intent 
in  the  mind  of  the  person  whose  conduct  is  in  question.  It  is  not  to  be  con- 
clusively presumed  or  legally  imputed  to  him  merely  because  of  the  mental 
condition  or  the  knowledge  of  another  person,  however  related  to  him  ":  Reisan 
▼.  Mott,  42  Minn.  49;  18  Am.  St.  Rep.  489.  To  render  one  liable  for  a  criminal 
prosecution,  where  he  acts  by  his  agent,  it  is  not  necessary  that  he  know  of  or 
contemplate  the  action  taken  by  the  agent,  if  it  was  within  the  power  dele- 
gated to  him,  or  though  not  within  that  power,  was  ratified  after  being  donet 
Kinsey  r.  Wallace,  38  Cal.  462;  Forbes  v.  Hagman,  78  Va.  168;  in  each  of 
which  events  both  the  principal  and  the  agent  are  liable,  and  may  be  joined 
as  defendants  in  the  same  action:  Hwtsry  v.  Norfolk  etc.  R.  R.  Co.,  98  N.  C. 
S4;  2  Am.  St.  Rep.  312;  unless  the  agent,  in  what  he  did,  either  had  probaUe- 
•ause  or  acted  without  malice.  Therefore,  an  attorney  at  law  is  liable  a* 
well  as  his  client  when  he  aided  in  a  prosecution  which  he  knew  to  be 
unfounded  and  malicious:  Stalry  v.  Turner,  21  Mo.  App.  244;  Warjield  ▼. 
Cnmf)f*ll,  35  Ala.  349;  Burnap  v.  Marsh,  13  111.  5:^8.  On  the  other  hand,  an 
attorney  is  not  liable  who  does  not  know  that  the  action  ia  groundless,  even 
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though  he  ia  aware  that  his  client  is  actuated  by  malice.  He  may  act  upon 
the  statement  of  facts  made  to  him  by  hia  client,  and  is  not  under  a  duty  to 
institute  an  inquiry  for  the  purpose  of  verifying  his  statement  before  giving 
advice  thereon.  Therefore,  an  instruction  to  a  jury  that  an  attorney  is  liable 
if  he,  "by  the  exercise  of  reasonable  diligence,  might  have  known  that  there 
were  no  facta  sufficient  to  constitute  probable  cause  "  ia  erroneous:  Peck  ▼. 
Chouteau,  91  Mo.  138;  60  Am.  Rep.  236;  Bkhnell  v.  Dorion,  16  Pick.  478. 

TzsMiNATiOM  or  Pboseoution.  —  The  prosecution  on  which  the  action  \» 
based  must  have  terminated  without  resulting  in  the  conviction  of  the  plain- 
tMSL  It  is  sometimes  said  that  it  must  have  terminated  in  his  acquittal,  but 
this  is  not  true.  A  trial  on  the  merits  or  otherwise  is  not  essential.  It  is 
sufficient  that  the  prosecution  has  ended  so  that  it  cannot  be  reinstated  nor 
further  maintained  without  commencing  a  new  proceeding,  but  it  must  have 
terminated  in  some  of  the  several  modes  in  which  it  is  possible  for  a  criminal 
proceeding  to  reach  a  stage  beyond  which  the  accused  cannot  be  further 
prosecuted  therein:  Caaeheer  v.  Drahohle,  13  Neb.  465;  MeWilUams  v.  Hoban, 
42  Md.  66;  Blalockv,  Randall,  76  HI.  224;  Oilleapie  v.  Hudson,  11  Kan.  163; 
ScMppel  T.  Norton,  38  Kan.  667.  The  propriety  of  this  rule  ia  obvious,  for  if 
the  civil  action  could  be  maintained  before  the  termination  of  the  criminal 
prosecution,  it  might  happen  that,  after  the  defendant  had  been  called  upon 
to  respond  in  damages  as  a  malicious  prosecutor  acting  without  probable 
cause,  the  good  faith  of  hia  prosecution  would  be  vindicated  by  a  verdict  of 
the  jury  convicting  the  accused.  In  Texas,  as  we  have  already  shown,  the 
malicious  prosecution  of  criminal  cases  for  certain  purposes  has  been  made 
criminal.  As  the  Penal  Code  of  the  state  did  not  expressly  require  the  ter- 
mination of  the  malicious  prosecution  before  the  prosecution  of  the  prosecu- 
tor for  instituting  it,  an  information  against  the  defendant  for  instituting  a 
malicious  criminal  prosecution  need  not  aver  that  it  has  terminated:  Demp- 
tey  V.  State,  27  Tex.  App.  269;  11  Am.  St.  Rep.  193.  We  shall  now  refer  to 
the  different  means,  other  than  by  a  trial  on  the  merits,  by  which  a  criminal 
prosecution  may  so  terminate  as  to  support  a  civil  action. 

Discharge  by  Committing  Magistrate.  —  The  criminal  practice  in  most  of  the 
states  requires  the  accused,  if  the  offense  charged  is  of  a  serious  nature,  to  be 
brought  before  a  magistrate  for  a  preliminary  examination  for  the  purpose  of 
determining  whether  the  evidence  against  him  is  such  as  to  warrant  his  being 
held  to  answer  before  the  grand  jury,  or  before  some  court  having  jurisdic- 
tion to  try  him  after  the  information  shall  have  been  filed  by  the  proper 
prosecuting  officer.  If  the  examining  magistrate  finds  that  there  is  not  suffi- 
cient cause  to  hold  the  accused  to  answer,  and  therefore  discharges  him,  that 
prosecution  is  thereby  ended;  and  the  consideration  that  other  prosecutions 
maybe  brought  against  the  same  person  on  the  same  charge,  and  that  the  grand 
jury,  on  its  presentation  to  them,  maj'  find  an  indictment  thereon,  cannot  pre- 
vent the  action  of  the  magistrate  from  having  its  effect  as  a  termination  of 
the  prosecution  before  him,  sufficient  to  support  the  civil  action:  Moyle  v. 
Drake,  141  Mass.  238;  Costello  v.  Knight,  4  Mackey,  65;  Fay  v.  O'Neill,  36 
N.  Y.  11;  Jones  v.  Fiiich,  84  Va.  204. 

Failure  of  Orand  Ju)-y  to  Find  IndictmenL  —  If  the  grand  jury  considers 
the  charge  against  the  accused,  whether  after  he  has  been  held  to  answer  or 
otherwise,  and  refuses  to  indict,  this  is  also  generally  regarded  as  a  final  ter- 
mination of  a  prosecution  authorizing  an  action  to  be  maintained  thereon,  if 
it  was  malicious  and  without  probable  cause:  Morgan  T.  Hughes,  2  Term 
Rep.  22i;  Potter  v.  Casterline,  41  N.  J.  L.  22;  Graves  v.  Dawson,  130  Mass. 
78;  39  Am.  Rep.  429;  Apgar  v.  Woolston,  43  N.  J.  L.  67;  Stancliffv.  Paimeter, 
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18  Ind.  321;  Houter  r.  Lewton,  18  Fla.  328;  Mitchell  v.  Williams,  11  Mees.  ft 
W.  205;  12  L.  J.  Ex.  193;  though  in  some  of  the  states  the  action  of  th« 
grand  jury  must  be  supplemented  by  an  order  of  court  discharging  the  ao* 
cuaed  from  custody  or  from  the  duty  of  further  appearing  to  answer  tb« 
charge  against  him:  T/umuu  v.  De  Oraffenrtid,  2  Nott  &  McC.  143;  O'DriaooU 
T.  McBumey,  2  I^ott  &  McO.  54;  KnoU  ▼.  Sargent,  125  Mass.  95.  Whether 
an  order  of  court  is  necessary  or  not  depends  upon  the  practice  in  the  par> 
ticnlar  state  in  which  the  question  arises.  It  is  not  the  mere  failure  of  tb« 
grand  jury  to  indict  at  any  particular  time  which  terminates  the  prosecution; 
for  their  non>action,  instead  of  proceeding  from  their  judgment  that  no  caua* 
for  prosecution  exists,  may  be  the  result  of  their  not  being  able  to  secure  th« 
attendance  of  the  requisite  witnesses,  and  their  consequent  postponement  of 
the  investigation  to  some  later  day,  in  which  event  it  is  clear  that  the  prose* 
cution  is  not  yet  at  an  end:  Knott  v.  Sargent,  125  Mass.  9o;  and  whenever,  by 
the  practice  in  the  state,  the  court,  notwithstanding  no  indictment  has  been 
made,  retains  the  right  to  refer  the  charge  to  another  grand  jury,  it  is  prob»> 
ble  that  a  formal  order  discharging  the  accused  is  a  condition  precedent  to 
the  maintenance  of  an  action  for  his  malicious  prosecution. 

EtUry  <if  Nolle  ProaequL  —  There  has  been  a  disinclination  to  admit  that 
the  termination  of  a  prosecution  by  the  entry  of  tiolle  prosequi  will  support  aa 
action  for  malicious  prosecution,  and  some  cases  have  affirmed  in  general 
terms  that  it  cannot  be  so  supported:  Oaring  v.  Eraser,  76  Me.  37;  Parker  r. 
Farley,  10  Cush.  279;  Perker  v.  Htmtington,  2  Gray,  128;  Broum  r.  Lakeman, 
12  Cush.  482.  But  we  think  they  must  all,  as  to  this  extreme  view,  be  re- 
garded as  dicta.  If  some  action  or  proceeding  on  the  part  of  the  court,  or 
otherwise,  is  required  to  make  an  entry  of  nolle  prosequi  operative  as  a  final 
termination  of  a  prosecution,  then,  of  course,  such  action  or  proceeding  must 
supplement  such  entry;  but  when  it  is  manifest  that  the  prosecution  is  at  an 
end,  and  cannot  be  revived,  it  is  not  material  how  it  came  to  its  end,  and  the 
right  of  the  party  injured  by  it  to  seek  redress  is  complete:  Kennedy  v.  Hoi- 
laday,  25  Mo.  App.  503;  Loioe  v.  Wartman,  47  N.  J.  L.  413;  Broum  v.  Ran- 
deUt,  36  Conn.  56;  4  Am.  Rep.  35;  Yocum  v.  Polly,  I  B.  Mon.  358;  36  Am. 
Deo.  683;  Hatch  v,  Cohen,  84  N.  C.  602;  37  Am.  Rep.  630;  Briggt  r.  Burion, 
44  Vt  124;  Oraves  t.  Dawson,  130  Mass.  78;  39  Am.  Rep.  429;  133  Mass. 
419;  Woodworth  v.  ililU,  61  Wis.  44;  50  Am.  Rep.  135;  Richter  v.  Rosier,  45 
Ind.  440.  Perhaps  if  the  accused  procures  or  assents  to  the  entry  of  a  noUt 
prosequi,  he  thereby  waives  his  right  to  redress  by  civil  action  a;;ainst  hia 
prosecutor:  Langford  t.  Boston  etc,  R.  R.  Co.,  144  Mass.  431;  Parker  t.  Far* 
ley,  10  Cush.  279;  Coupal  v.   Ward,  106  Mass.  289. 

Other  Means  qf  Terminating  Prosecution.  —  The  only  reasonable  ground  for 
denying  that  the  termination  of  a  prosecution  by  the  entry  of  a  nolle  proseqtd 
will  support  an  action  for  malicious  prosecution  was,  that  there  had  been  no 
trial  on  the  merits,  and  therefore  no  acquittal  of  the  accused;  but  it  is  settled, 
as  we  think,  beyond  dissent  that  a  trial  on  the  merits  is  not  essential:  Sehtp* 
pel  v.  Norton,  38  Kan.  567;  Bell  ▼.  Mattliews,  37  Kan.  686;  OUbeH  v.  Emvions, 
42  111.  143;  89  Am.  Dec.  412.  To  hold  it  essential  would  be  to  permit  • 
prosecutor  to  do  all  the  damage  which  a  malicious  prosecution  can  possibly 
effect,  and  then  deny  the  accused  the  opportunity  to  vindicate  himself  by 
a  trial,  by  having  the  proceeding  quashed  or  dismissed,  and  thus  escaping  all 
liability  for  the  wrong  unlawfully  inflicted.  Therefore,  any  mode  by  which 
a  prosecution  may  be  dismissed  or  ended,  though  without  a  trial,  is  sufficient. 
The  indictment  may  be  insufficient,  and  for  that  reason  may  be  quashed  be- 
fore trial,  or  upon  trial  may  require  the  jury  to  return  a  verdict  of  acquittaL 
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In  either  event,  if  the  accused  is  discharged  by  the  court,  the  prosecution  is 
finally  terminated  in  the  sense  that  an  action  for  malicious  prosecution  may 
be  instituted  and  sustained,  though  there  is  nothing  to  prevent  the  finding 
of  another  indictment,  sufficient  in  form:  Hays  v.  Blizzard,  30  Ind.  457; 
LyUon  v.  BairJ,  95  Ind.  349;  Wicks  v.  Fentham,  4  Term  Rep.  247;  Pipptt  v. 
Beam,  1  Dowl.  &  R  266;  5  Barn.  &  Adol.  634.  A  prisoner  may  be  dis- 
charged from  custody  after  a  hearing  upon  a  writ  of  habeas  corpus.  If  the 
legal  effect  of  his  discharge  is  such  that  the  prosecution  against  him  can  be 
carried  no  further,  it  must  necessarily  be  such  a  termination  as  will  justify 
the  commencement  of  a  civil  action  for  redress:  Zebley  v.  Storey,  117  Pa.  St. 
478.  If,  on  the  other  hand,  the  prosecution  may  still  go  on  and  the  accused 
may  possibly  be  convicted,  his  discharge  on  habeas  corpus,  because  it  does  not 
relieve  him  from  the  duty  of  further  defending  himself,  cannot  support  his 
action  for  malicious  prosecution:  Walker  v.  Martin,  43  111.  508;  Merriman  v. 
Morgan,  7  Or.  68.  If,  before  a  trial,  the  prosecution  is  terminated  in  any  way, 
as  by  the  failure  of  the  prosecutor  to  appear,  or  by  the  entry  of  a  dismissal 
by  competent  authority,  the  civil  action  may  be  at  once  begun:  Leever  ▼. 
Hamill,  57  Ind.  423;  Kelley  v.  Sage,  12  Kan.  109;  Clegg  v.  Waterbvry,  88  Ind. 
21;  Swensgaard  v.  Davis,  33  Minn.  368;  Brown  v.  Randall,  36  Conn.  56;  4  Am. 
Rep.  35;  Fay  v.  O'Neill,  36  N.  Y.  11.  But  if  the  prosecutor  dismisses  his 
prosecution  for  the  purpose  of  recommencing  it  in  another  court,  and  pro- 
ceeds without  delay  to  execute  such  purpose,  it  is  said  that  the  action  for 
malicious  prosecution  cannot  be  maintained  until  the  second  prosecution  has 
been  disposed  of:  Schippel  v.  Norton,  38  Kan.  567.  Whether  the  fact  that 
the  judgment  has  been  appealed  from  will  destroy  its  effect,  so  that  the  action 
for  malicious  prosecution  cannot  be  maintained  while  the  appeal  is  pending, 
is  unsettled;  some  of  the  courts  conceding  this  effect  to  an  appeal:  Reynold* 
▼.  De  Oeert  13  111.  App.  113;  and  others  denying  it:  Markt  v.  Toumsend,  97 
N.  Y.  590. 

Prosecutions  Resulting  m  Convictions.  — The  reason  already  suggested  for  re- 
'quiring  a  final  disposition  of  a  criminal  charge  before  permitting  any  civil  ac- 
tion  to  be  maintained  for  having  instituted  the  prosecution  implied  that  if  such 
prosecution  should  not  result  in  favor  of  the  person  accused  he  could  under  no 
circumstances  recover  damages  on  the  ground  that  it  was  nnfoonded  and  ma> 
licious.  His  conviction,  in  all  cases  where  be  had  an  opportunity  to  be  heard 
in  his  defense,  is,  while  it  remains  in  force,  conclusive  against  him  that  his 
prosecution  was  not  without  probable  cause,  and  that  he  cannot  recover  dam* 
ages  from  his  prosecution:  Severance  ▼.  Judkins,  73  Me.  876;  Cfriffit  v.  Sellara, 
2  Dev.  k  B.  492;  31  Am.  Dec.  422.  If,  however,  the  proceeding  of  which 
plaintiff  complains  was  ex  parte,  or  one  in  which  the  court  was  obliged  to  act 
upon  the  accusation  alone,  as  where  an  affidavit  is  filed  to  require  a  party  to 
give  sureties  to  keep  the  peace,  upon  the  filing  of  which  it  is  the  duty  of  the 
magistrate  to  exact  such  sureties,  the  fact  that  they  were  exacted,  and  the 
accused  required  to  furnish  them,  is  not  conclusive  against  him  that  his  proa* 
ecu  tor  did  not  proceed  without  probable  cause:  Stewart  r.  Oromett,  29  L.  J. 
Com.  P.  170;  7  Com.  B.,  N.  S.,  191 ;  6  Jur.,  N.  S.,  776;  Hyde  v.  Oreueh,  62  Md. 
£77.  Commitments  to  an  insane  asylum,  thongh  not  necessarily  ex  parte,  do  not 
rank  as  final  adjudications  of  probable  cause,  nor  preclude  the  person  com* 
mitted  from  sustaining  an  action  against  the  person  procuring  his  commit* 
ment:  Kellogg  v.  Cochran,  87  Cah  192.  In  civil  actions  the  defendant  may 
be  arrested  and  imprisoned,  maliciously  and  without  probable  cause,  and 
yet  the  plaintiff  hare  a  right  to  judgment  on  the  cause  of  action  upon 
which  ho  saed.     If  tnoh  judgment  when  rendered  does  not  necessarily 
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affirm  the  exsitence  of  facts  sustaining  and  warranting  the  arrest,  it  oui* 
not  estop  the  defendant  from  showing  that  his  arrest  and  detention  wer* 
malicious  and  without  probable  cause,  nor  from  recovering  damages  therefor: 
Fortman  ▼.  RoUier,  8  Ohio  St  518;  72  Am.  De&  606;  Bump  v.  BttU,  19 
Wend.  421. 

Ovilty  Person  cannot  Recover.  —  No  judgment  In  favor  of  the  plaintifif  is 
sustainable  if  it  appears  that  there  was  probable  cause  for  his  prosecution. 
Before  proceeding  to  consider  what  may  be  regarded  as  probable  cause  on  the 
part  of  a  prosecutor,  we  wish  to  remark  that  the  plaintiff,  notwithstanding 
his  acquittal,  must  always  be  regarded  as  tendering  the  issue  of  his  innocence, 
and  must  fail  in  his  action  if  that  innocence  can  be  disproved,  whether  the 
prosecutor  acted  from  malicious  motives  or  not,  and  whether  or  not  he  knew 
of  the  facts  establishing  plaintiff's  guilt.  An  action  for  malicious  proseco* 
tion  will  never  lie  in  favor  of  a  guilty  man:  Newton  v.  Weaver,  13  R.  I.  616; 
Parlhurai  r.  ManUller,  67  Iowa,  474;  WJ^ehurstY.  Ward,  12  Ala.  2C4;  TAree- 
foot  v.  Nurkola,  68  Miss.  117;  Johnson  v.  Chamhert,  10  Ired.  287;  Barber  v. 
Oould,  20  Hun,  446;  Plummer  v.  Oheen,  3  Hawks,  66;  14  Am.  Dec.  572;  Ad- 
anu  T.  Linker,  3  Blackf.  241;  25  Am.  Dec.  102;  except  that  one  prosecuted 
on  two  or  more  charges,  of  one  of  which  he  was  convicted,  may  recover  for 
hia  prosecution  on  the  other  charge,  by  proving  that,  as  to  it,  his  prosecution 
was  without  probable  cause  and  malicious:  Reed  v.  Taylor,  4  Taunt.  616;  BllU 
y.  Abrahams,  8  Q.  B.  709;  10  Jur.  593;  16  L.  J.  Q.  B.  221,  Sometime*  the 
courts  have  incautiously  said  that  probable  cause  did  not  depend  on  the  guilt 
or  innocence  of  the  accused:  Lytton  v.  Baird,  95  Ind.  349;  King  v,  Calvin,  11 
R.  L  682;  Hamard  t.  Flury,  120  N.  Y.  223;  Carl  v.  Ayera,  63  N.  Y.  14;  but 
when  they  have  so  said,  they  have  been  referring  to  the  fact  that  the  plaintiff 
had  urged  his  innocence  as  conclusive  in  favor  of  his  right  to  recover,  and 
have  merely  intended  to  affirm  that,  notwithstanding  such  innocence,  the 
action  of  the  prosecutor  may  have  been  justified  because  of  incriminatory  cir- 
cumstances known  to  him,  and  not  that  the  guilt  of  the  accused  could  co-ezist 
with  a  right  on  his  part  to  recover  for  being  prosecuted  for  a  criminal  aot  of 
which  he  was  guilty. 

Pbobablk  Causk,  What  is.  — Numerous  definitions  of  probable  cause  have 
been  given,  some  of  which  will  be  here  quoted:  "  A  definition  of  probable 
cause  sufficiently  exact  to  meet  satisfactorily  every  possible  test  would  b« 
difficult,  if  not  impossible,  to  furnish.  The  complete  legal  idea  expressed  by 
that  term  is  not  to  be  gathered  from  a  mere  definition.  But,  perhaps,  with 
reference  to  many  practical  eases,  it  may  be  nearly  accurate  to  say  that  prob- 
able cause  consists  of  a  belief  in  the  charge  or  facts  alleged,  based  on  suffi- 
cient circumstances  to  reasonably  indnce  such  belief  in  a  person  of  ordinary 
prudence  in  the  same  situation  ":  Boeger  ▼.  Langenberg,  97  Mo.  390;  10  Am. 
St.  El«p.  322.  Probable  cause  is  "  the  existence  of  such  facts  and  circam- 
stances  as  woald  excite  belief  in  a  reasonable  mind,  acting  on  the  facts  within 
the  knowledge  of  the  prosecutor,  that  the  person  charged  was  guilty  of  the 
offense  for  which  he  was  prosecuted  ":  Dempaey  t.  State,  27  Tex.  App.  269;  11 
Am.  St.  Rep.  193;  Ramsey  r.  Arrott,  64  Tex.  320;  Olaagow  r.  Otoen,  69  Tex. 
167;  Wheeler  t.  Neabitt,  24  How.  644;  Scott  t.  SheJoTt  28  Gratt  906;  Thomp- 
ton  T.  Beacon  Valley  Rubber  Co.,  66  Conn.  493.  "A  reasonable  ground  of  sus- 
picion supported  by  circnmstances  sufficiently  strong  in  themselvc*  to  warrant 
%  eantious  man  in  believing  that  the  person  charged  is  guilty  of  the  offense 
charged  ":  Anua  ▼.  Snider,  69  111.  376;  Dane  t.  Wither,  72  IlL  282.  "  Prob- 
able cause  may  be  defined  to  be  that  apparent  state  of  facts  found  to  exist 
■pon  reasonable  inquiry,  —  that  ii^  sacb  inquiry  as  the  given  case  rendered 
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convenient  and  proper,  —  which  would  induce  a  reasonably  intelligent  and 
prudent  man  to  believe  the  accused  person  had  committed,  in  a  criminal 
case,  the  crime  charged,  and  in  a  civil  case,  that  a  cause  of  action  existed  ": 
Lacy  y.  MitcJiell,  23  Ind.  67.  "  Where  the  facts  known  to  the  prosecutor,  or 
the  information  received  by  him  from  sources  entitled  to  credit,  are  such  aa 
to  justify  the  belief,  in  the  mind  of  a  person  of  reasonable  intelligence  and  cau- 
tion, that  the  accused  is  guilty  of  the  crime  charged,  and  the  prosecution  ia 
induced  thereby,  such  a  state  of  facts  constitutes  probable  cause,  though  it 
may  subsequently  appear  that  the  accused  is  innocent  ":  Hays  v.  Blkzard,  30 
Ind.  457.  "Probable  cause  is  such  a  state  of  facts  in  the  mind  of  the  prose- 
cutor as  would  lead  a  man  of  ordinary  caution  and  prudence  to  believe,  or 
entertain  an  honest  and  strong  suspicion,  that  the  person  arrested  is  guilty": 
Muns  V.  Dupont,  3  Wash.  C.  C.  31;  Bacon  v.  Towne,  4  Cush.  238;  Cole  r. 
Curtix,  16  Minn.  195;  Casey  v.  Sevatson,  30  Minn.  516.  "If  the  apparent  facts 
are  such  that  a  discreet  and  prudent  person  would  be  led  to  believe  that  a 
crime  has  been  committed  by  the  person  charged,  he  will  be  justified,  though 
it  turns  out  that  be  was  deceived,  and  that  the  party  accused  was  innocent ": 
Carl  V.  Ayerg,  53  N.  Y.  14;  Hazzard  v.  Flury,  120  N.  Y.  223.  "What  ia 
probable  cause?  It  is  constituted  by  such  facts  and  circumstances  as,  when 
communicated  to  the  generality  of  men  of  ordinary  and  impartial  minds,  are 
sufficient  to  raise  in  them  a  belief  or  grave  suspicion  of  the  guilt  of  the  per- 
son ":  Gi-iffia  ▼.  Sellara,  2  Dev.  k  B.  492;  31  Am.  Dec.  422.  To  constitute 
probable  cause,  "  the  facts  must  be  sach  as  would  reasonably  persuade  an 
impartial  and  reasonable  mind  not  merely  to  suspect  or  conjecture,  but  to 
believe,  the  plaintiff  guilty.  We  cannot  readily  perceive  how  there  can  be  a 
well-grounded  or  reasonable  suspicion  of  the  existence  of  a  fact,  without  there 
is  also  a  belief  of  it":  Stone  r.  Stevens,  12  Conn.  219;  30  Am.  Dec.  611.  By 
the  code  of  Georgia  it  is  declared  that  want  of  probable  cause  "shall  ex- 
ist when  the  circumstances  are  such  aa  to  satisfy  a  reasonable  man  that  the 
accuser  had  no  ground  for  his  proceeding  but  his  desire  to  injure  the  accused." 
The  illustration  thus  given  by  the  code  has  not  been  treated  by  the  courts  of 
the  state  as  excluding  other  cases  of  want  of  probable  cause,  and  a  prosecutor 
is  still  liable  in  that  state  for  acting  without  probable  cause,  if  he  did  not  act 
with  ordinary  care,  nor  as  a  man  of  ordinary  prudence  would  under  like  cir- 
cumstances: Coleman  v.  Alien,  79  Ga.  637;  11  Am.  St.  Rep.  449. 

Prejudice  or  Partiality  qf  the  Accuser.  — There  are  definitions  of  probable 
cause  which  seem  to  exact  a  high  degree  of  impartiality  and  freedom  from 
prejudice  on  the  part  of  the  prosecutor,  but  the  circumstances  under  which  a 
prosecution  is  instituted  are  often  such  as  to  require  an  injured  person  to  act 
promptly,  and  while  smarting  from  loss  or  personal  injury,  and  therefor* 
when  it  is  too  much  to  expect  of  him  that  he  can  free  himself  from  all  preju- 
dice and  partiality.  Perhaps  a  definition  or  instruction  exacting  of  him 
freedom  from  partiality  and  prejudice  may  be  mitigated  so  as  to  do  him  no 
wrong,  if  the  jury  is  properly  reminded  that  he  cannot  be  held  answerable 
unless  he  acts  with  malice.  The  more  prudent  courts  have,  however,  elim- 
inated from  their  definition  "impartiality  and  freedom  from  prejudice,"  and 
have  permitted  juries,  in  determining  the  question  of  probable  cause,  to  take 
into  consideration  the  circumstances  under  which  the  defendant  was  called 
upon  to  act,  and  considering  that  these  circumstances  might  be  such  as  to 
unavoidably  affect  the  judgment,  have  said  that  "  soma  allowance  may  be 
made  when  the  prosecutor  is  so  injured  by  the  offense  that  he  could  not  likely 
draw  hia  conclusions  with  the  same  impartiality  and  absence  of  prejudios 
that  a  person  entirely  disinterested  would  deliberately  do^     All  that  can  be 
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reqaired  of  him  is,  that  he  shall  act  as  a  reasonable  and  pradent  man  would  b« 
likely  to  do  in  like  circumstanoes  ":  Spear  ▼.  Hiles,  67  Wis.  350;  Cole  v.  Curtis, 
16  Minn.  182;  Carter  r.  Sutherland,  62  Mich.  697;  Casep  r.  Sevatson,  30 
Minn.  616. 

Belief  qf  the  Accuser,  —  Some  of  the  definitions  seem  to  make  the  qnestion 
of  probable  caose  depend  entirely  upon  the  facts  and  information  upon  which 
the  accuser  acted,  irrespective  of  the  effect  which  they  had  upon  his  mind, 
and  to  give  no  weight  to  his  belief,  or  want  of  belief,  in  the  guilt  of  the  person 
prosecuted.  It  ia  donbtless  true  that  the  mere  belief  on  the  part  of  the  prose< 
cntor  in  the  troth  of  the  charge  made  by  him  does  not  constitute  probable 
canse,  for  it  may  be  engendered  by  facts  and  circumstances  which  would  not 
produce  belief  of  guilt  in  the  mind  of  a  reasonable  and  prudent  person,  and 
which  would,  on  the  contrary,  satisfy  a  reasonable  person  of  the  innocence 
of  the  accused:  Mowry  v.  Whipple,  8  B.  L  860;  Hall  v.  Hawkins,  6  Humph. 
369;  Barron  v.  Mason,  31  Vt.  189;  Spear  v.  Hiles,  67  Wis.  361;  Lawrence  ▼. 
Lanning,  4  Ind.  194;  Hays  v.  Blizzard,  30  Ind.  457;  Oraeter  v.  Williams,  66 
Ind.  461;  Turner  r.  Walker,  3  Oill  &  J.  377;  22  Am.  Dec  329;  Spalding  v. 
Lowe,  66  Mich.  366.  "  While  it  is  not  necessary  to  show  that  the  crime  has 
in  fact  been  committed,  it  is  necessary  to  show,  not  only  that  the  defendant 
had  reasonable  ground  to  believe,  but  that  be  did  in  fact  believe,  that  the 
crime  had  been  committed,  and  that  the  plaintiff  had  committed  the  crime  ": 
Bail  T.  Bowles,  93  CaL  222;  27  Am.  St.  Rep.  "  It  is  claimed  by  appellant's 
counsel  that  the  defendant  is  not  liable  to  this  action  if  the  jury  found  that 
he  honestly  believed  the  plaintiff  guilty  of  the  offense  when  he  commenced 
the  prosecution  against  him.  This  cannot  be  the  law.  No  man's  liberties  or 
rights  can  thus  be  measured  by  even  the  honest  belief  of  another.  The  honest 
belief  of  a  person  commencing  a  criminal  prosecution  against  another  in  the 
guilt  of  the  accused  is  an  essential  element  or  fact  for  him  in  showing  probable 
cause,  or  in  disproving  the  want  of  it;  but  he  must  also  show  such  reasonable 
ground  of  suspicion,  supported  by  circumstances  sufficiently  strong  in  tbem« 
selves  to  warrant  a  cautious  man  in  that  belief,  before  his  belief  can  become  his 
vindication  or  shield.  If  he  should  show  such  ground  and  circumstances, 
and  yet  it  was  apparent  that  he  did  not  himself  believe  in  the  guilt  of 
the  accused,  they  would  not  protect  him.  Nor,  on  the  other  hand,  would 
he  be  liable,  if,  unknown  to  him,  and  beyond  the  range  of  inquiry  by  such 
cautious  man,  there  were  facts  which  would  negative  or  destroy  that  be- 
lief. The  belief,  therefore,  of  the  defendant,  is  a  proper  matter  for  inquiry 
in  making  out  his  defease,  but  does  not  of  itself  constitute  a  defense  ":  Shaul 
T.  Brown,  28  Iowa,  37;  4  Am.  Rep.  161.  His  belief  is  also  admissible  to  re« 
but  the  idea  that  he  waa  actuated  by  malice:  Lvnsford  v.  Deitrieh,  86  Ala. 
260;  II  Am.  St.  Rep.  37.  That  the  prosecutor  did  not  believe  the  accused 
was  guilty,  or  did  not  believe  there  was  probable  cause  for  his  prosecution, 
ia  certainly  a  very  material  circumstance,  whether  it  necessarily  negative* 
the  defense  of  probable  cause  or  not.  Whether  circumstances  sufficient  to 
create  a  belief  in  the  mind  of  a  reasonable  man  that  the  accused  was  guilty  of 
the  crime  charged,  and  which,  if  believed  by  the  prosecutor,  would  sustain 
the  defense  of  probable  cause,  lose  their  power  to  shield  him  upon  proof  being 
made  that  they  did  not  generate  that  belief  in  his  mind,  is  not  clearly  settled, 
some  of  the  cases  indicating  that  his  want  of  belief  is  admissible  merely  to 
disprove  the  existence  of  probable  cause,  and  others  that  such  want  of  belief 
ia  conclusive  against  this  defense:  Bell  v.  Pearcy,  6  Ired.  83;  Broad  v.  //am, 
6  Bing.  722;  8  Scott.  40;  James  v.  Phelps,  II  Ad.  &  E.  483;  3  Perry  ft  D. 
231;  Haddrick  t.  Heslop,  12  Q.  B.  267;  12  Jur.  600;  17  L.  J.  Q.  B.  313;  Shaid 
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▼.  Broum,  28  Iowa,  37;  4  Am.  Rep.  151;  Stone  ▼.  Stevens,  12  Conn.  219;  30 
Am.  Dec.  611;  Ball  t.  Rawlea,  93  Cal.  222;  27  Am.  St  Rep. 

Probable  Cause,  to  What  Extent  a  QuegtUmfor  the  Jury.  —  Undonbtedly,  when 
the  evidence  bearing  upon  the  qnestion  of  probable  cause  is  conflicting,  it  is 
the  provinco  of  the  jury  to  determine  which  of  the  witnesses  speak  the 
truth.  In  actions  for  malicious  prosecution,  as  in  othet  civil  cases,  the  jury 
must  decide  all  questions  of  fact  and  the  court  all  questions  of  law,  but  the 
mode  of  submitting  the  question  of  fact  to  the  jury  may  be  somewhat  differ* 
ent  from  that  employed  in  other  causes.  The  authorities  agree  that  if  there 
is  no  dispute  concerning  the  facts,  the  court  must  determine  the  law,  and 
therefore  decide  whether  such  undisputed  facts  do  or  do  not  constitute 
probable  cause,  and  that,  on  the  other  hand,  to  the  extent  that  there  ia  any 
dispute  upon  the  facts  arising  from  the  evidence,  such  dispute  must  be  sub* 
mitted  to  the  jury:  Walbridge  v.  Pruden,  102  Pa.  St  1;  Stewart  v.  Sonne- 
bom,  98  U.  S.  187;  Stone  v.  Crocker,  24  Pick.  81;  Speck  v.  Judeon,  63  Me. 
207;  CerUer  v.  Spring,  2  Iowa,  393;  Kidder  r.  Parkhurat,  3  Allen,  393;  Thaule 
r.  Krekeler,  81  N.  Y.  428;  Burton  r.  St.  Paul  etc.  ^y  Co.,  33  Minn.  189; 
Donnelly  ▼.  Daggett,  145  Mass.  314;  Qulf  etc.  S'y  Co.  v.  Jamea,  73  Tex.  12; 
16  Am.  St  Rep.  743;  Johnson  v.  Miller,  69  Iowa,  562;  58  Am.  Rep.  231; 
MeNulty  y.  Walker,  64  Miss.  198;  Medcalft  v.  Brooklyn  etc  Int.  Co.,  45  Md. 
198;  J6hn8lone  v.  Sutton,  1  Terra  Rep.  545;  1  Brown  Pari.  C.  76;  Jamea  v. 
Phe^,  11  Ad.  &  E.  483;  Panton  v.  Williama,  1  Gale  &  D.  504;  2  Q.  B.  169; 
Turner  v.  Ambler,  10  Q.  B.  252;  6  Jur.  346;  11  L.  J.  Q.  R  158;  CaldweU  r. 
BenneU,  22  8.  C.  1;  Frencli  v.  Smith,  4  Vt  363;  24  Am.  Dec.  616;  Ulmer  r. 
Leland,  I  GreenL  135;  10  Am.  Dec.  48;  If  ash  v.  Orr,  3  Brev.  94;  5  Am.  Dec. 
547;  Plummer  v.  Oheen,  3  Hawks,  66;  14  Am.  Dec.  572;  Cockjield  v.  Braveboy, 
2  McMuU.  70;  39  Am.  Dec.  123;  Coleman  v.  Heurieh,  2  Mackey,  189;  Heldt 
T.  Webster,  60  Tex.  207.  In  some  of  the  states,  the  practice  sanctioned  by 
the  decisions  of  their  highest  courts  is,  when  the  evidence  is  conflicting,  to 
instruct  the  jurors  as  to  what  constitutes  probable  cause,  and  to  leave  them 
to  decide,  in  the  light  of  such  instruction,  whether  probable  cause  for  the 
prosecution  existed  or  not:  Landa  v.  Obert,  45  Tex.  539;  Qulf  etc.  R'y  Co.  v. 
James,  73  Tex.  12;  15  Am.  St  Rep.  743;  Ash  v.  Marlmo,  20  Ohio,  119;  Cole 
r.  Curtis,  16  Minn.  182.  In  other  states,  the  judgment  of  the  jurors  is  sought 
in  a  different  mode,  with  a  view  to  obtaining,  if  possible,  their  conclusions 
on  the  facts,  disconnected  from  their  conclusions  of  law.  They  are  there 
required  to  make  special  findings  of  fact,  or  the  cause  is  submitted  to  them 
upon  hypothetical  instructions  in  which  the  evidence  is  stated,  and  they  are 
told  that  if  they  believe  certain  evidence,  then  that  probable  causes  existed 
or  not,  as  the  case  may  be,  or  instructed  "that  if  they  find  the  facts  in  a 
designated  way,  then  that  such  facts,  when  so  found,  do  or  do  not  constitute 
probable  cause":  Eastin  v.  Stockton  Bank,  66  Cal.  123;  56  Am.  Rep.  77;  F«/- 
ton  V.  Onesli,  66  Cal.  575;  Oreenvoade  v.  Mills,  31  Miss.  468;  Leggettv.  Blount, 
N.  C.  Term  Rep.  123;  7  Am.  Dec.  702;  Panton  v.  Williams,  1  Gale  &  D.  504; 
2  Q.  B.  169;  Bulkeley  v.  Keteltaa,  6  N.  Y.  387;  Bulkeley  v.  Smiih,  2  Duer,  261; 
&ianl  V.  Moore,  29  Cal.  644;  Chapman  v.  Heslop,  2  Com.  L.  Rep.  139;  18 
Jur.  348;  23  L.  J.  Q.  B.  49;  Lister  v.  Perryman,  39  L.  J.  Ex.  177;  L.  R. 
4  H.  L.  521;  19  Week.  Rep.  9;  23  L.  T.,  N.  S.,  269.  And  in  some  of  the 
states,  the  giving  to  the  jury  of  any  definitions  or  instructions  upon  abstract 
propositions  relating  to  probable  cause  is  discouraged,  on  the  ground  that 
they  "Me  apt  to  lead  the  jury  away  from  their  function  of  passing  upon  the 
effect  of  the  evidence  in  support  of  the  probative  facts  which  the  court  may 
direct  them  to  find  in  order  to  determine  in  which  way  their  general  verdict 
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■hall  be  rendered":  BaU  ▼.  Sawle*,  93  CaL  222;  27  Am.  8t  Rep.  It  is 
well  known  that  there  are  many  instances  in  which,  though  evidence  ia  ao> 
eepted,  or  conceded  to  be  tme,  different  persons  may  honestly  draw  diverse  oon« 
elusions  from  it.  The  definitions  of  probable  cause  are  such  a«  to  require  the 
prosecutor  to  act  as  a  reasonable  and  prudent  man  would  under  like  circum- 
stances.  They  do  not  impose  liability  upon  him  for  mistaken  conclusions 
drawn  by  him,  if  they  were  such  as  a  reasonable  and  prudent  man  would 
draw  if  placed  in  the  same  situation  as  the  prosecutor.  The  evidence  may 
be  without  substantial  conflict,  and  the  witnesses  by  whom  it  was  given  not 
only  entitled  to  credit,  but  in  fact  implicitly  believed,  and  yet  one  jury  or 
court  might  reach  the  conclusion  that  the  prosecutor  acted  aa  a  reasonable 
and  prudent  man,  and  another  that  he  did  not  so  act.  In  such  a  contingency, 
is  the  jury  or  the  court  to  draw  the  inference  from  this  undisputed  evi- 
deuce  !  We  have  seen  but  little  discussion  of  this  question,  but  the  author* 
ities  which  unqualifiedly  assert  that  when  the  evidence  is  not  conflicting  the 
court  must  decide  whether  probable  cause  existed  imply  that  the  inference 
to  which  we  have  referred  must  be  drawn  by  the  court.  Nevertheless,  we 
think  it  should  be  submitted  to  the  jury:  Heyne  v.  Blair,  62  N.  Y.  19;  by 
aome  mode  which  will  "leave  the  question  of  fact  to  the  jury  and  the  ab- 
stract question  of  law  to  the  judge  ":  Pardon  v.  Williams,  1  Oale  &  D.  504; 
2  Q.  B.  192;  BaU  v.  Rawles,  93  Cal.  222;  27  Am.  St  Rep.  If  there  ia 
any  substantial  difference  between  the  two  modes  of  submitting  the  ques* 
tion  of  probable  cause  to  the  jury,  the  one  which  exacts  special  findings 
of  fact  or  requires  the  case  to  be  submitted  to  the  jury  hypothetically  seems 
best  adapted  to  enable  the  court  to  draw  all  inferences  which  are  necessary 
to  determine  from  the  established  facts  whether  the  action  of  the  prosecutor 
was  that  of  a  reasonable  and  prudent  man  or  not.  The  prosecutor's  belief 
or  want  of  belief  in  the  guilt  of  the  accused,  or  in  the  information  upon  which 
bis  action  was  based,  is  often  an  issue  in  the  case  upon  which  the  mainte* 
nance  of  his  defense  of  probable  cause  must  rest.  It  is  clear  that  this  issue 
must  be  submitted  to  the  jury:  Stewart  v.  Sonneborn,  98  U.  S.  187. 

If  it  be  true  that  the  question,  What  is  probable  cause?  is  always  one  of 
law  for  the  court,  then  in  every  case  in  which  the  evidence  is  not  conflicting 
it  ought  to  be  possible  to  state  whether  or  not  it  establishes  probable  cause 
or  the  absence  of  it.  We  doubt  the  truth  of  the  assertion  that  probable  cause 
is  always  a  question  of  law,  even  when  there  is  no  conflict  in  the  evidence: 
Cochran  t.  Toher,  14  Minn.  385;  Anderson  v.  Keller,  67  Ga.  58;  Stevoart  v. 
Sonneborn,  93  U.  S.  187;  though  there  have  been  and  must  again  be  many 
cases  in  which  it  is  perfectly  clear  that  undisputed  evidence  does  or  does  not 
establish  probable  cause.  We  shall  now  refer  to  cases  of  this  class,  showing 
many  instances  in  which  it  has  been  possible  for  the  court,  from  the  evidence 
before  it,  and  without  the  aid  of  the  jury,  to  determine  that  the  defense  of 
probable  cause  had  or  had  not  1)een  proved. 

TIu  Conviction  of  the  Person  Prosecuted,  while  it  remains  in  force,  is  con- 
clusive evidence  of  probable  cause  on  the  part  of  the  person  prosecuting  him: 
Freeman  on  Judgments,  sees.  319,  417;  Oriffis  v.  Sellars,  3  Pev.  &  B.  492;  31 
Am.  Dec.  422;  Herman  v.  Brookerlioff,  8  Watts,  240;  though  no  remedy  by 
appeal  or  otherwise  could  have  been  resorted  to  by  the  accused  for  the  pur- 
pose of  reviewing  or  setting  aside  the  judgment  against  him  as  being  contrary 
either  to  the  law  or  to  the  evidence:  Bas6b6  v.  MulCfieiot,  36  L.  J.  M.  C.  93: 
L.  R.  2  Com.  P.  684;  15  Week.  Rep.  839;  16  L.  T.,  N.  S.,  417.  If  a  convic- 
tion has  been  set  aside  upon  appeal  or  by  the  granting  of  anew  trial,  either  in 
the  court  in  which  the  conviction  was  had  or  upon  appeal  to  some  higher 
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coart,  it  is  doubtful  whether  the  judgment  does  not  still  continue  in  all  cases 
to  be  conclusive  evideuce  of  probable  cause.  In  ordinary  circumstances,  its 
effect  as  evidence  of  probable  cause  is  not  diminished  by  the  granting  of 
a  new  trial  or  the  reversal  upon  appeal,  though  it  be  shown  that  the  evi- 
dence on  which  the  original  conviction  was  procured  was  false  and  perjured: 
Parker  v.  Huntington,  7  Gray,  36;  66  Am.  Dec.  455;  Whitney  v.  Peckham,  15 
Mass.  243;  Parker  v.  Farley,  10  Cush.  279;  Chon  v.  Ger>-y,  13  Gray,  203; 
Adama  v.  Bicknell,  126  Ind.  210;  On£ia  v.  Sellara,  3  Dev.  &  B.  492;  31  Am. 
Dec.  422;  Welch  v.  Boston  etc  R.  R.  Co.,  14  R.  I.  601);  Reynolds  v.  Kennedy, 
1  Wils.  232;  Spring  v.  Besore,  12  B.  Mon.  551;  Phillips  v.  Kalamazjo,  53  Mich. 
33.  There  are  cases,  however,  declaring  that  a  couvictiou,  after  it  has  been 
set  aside,  no  longer  constitutes  conclusive  evidence  of  probable  cause,  though 
it  is  still  receivable  in  evidence  and  entitled  to  great  consideration  if  the  trial 
appears  to  have  been  a  fair  one:  Goodrich  v.  Warner,  21  Conn.  432;  Burt  v. 
Place,  4  Wend.  591;  Moffutt  v.  Fisher,  4J  Iowa,  474;  Bowman  v.  Brown,  52 
Iowa,  437.  In  our  judgment,  the  conviction  of  the  accused  must  be  accepted 
as  conclusive  evidence  of  probable  cause,  unless  the  circumstances  attending 
it  are  exceptional  in  their  character,  as  where  it  appears  to  have  been  founded 
on  evidence  suborned  by  the  prosecutor  or  known  to  him  to  be  false,  or  where 
it  appears  that  the  proceedings  in  the  court  in  which  he  was  tried  were  such 
as  to  give  him  no  opportunity  to  vindicate  himself:  Womack  v.  Circle,  29 
Gratt.  192;  32  Gratt.  324;  Kaye  v.  Kean,  18  B.  Mon.  839;  Springy.  Besore,  12 
B.  Mon.  555.  If  the  charge  was  of  a  felony,  and  the  accused  was  convicted 
of  a  lesser  crime  involved  in  the  charge,  and  this  conviction  on  appeal  was 
reversed  and  a  judgment  of  acquittal  entered,  the  judgment  of  conviction  is 
not  evidence  of  probable  cause  in  making  the  charge  a  felony:  Lobar  r.  Crane, 
49  Mich,  561. 

Indicting  or  Holding  Accused  to  Answer.  — If  the  examining  magistrate  de- 
cides that  the  evidence  is  such  as  to  warrant  the  holding  of  the  accused  to 
answer,  or  the  grand  jury  determines  that  it  is  sufficient  to  found  an  indict- 
ment npon,  or  the  jury  before  which  the  trial  takes  place  is  unable  to  agree, 
it  clearly  appears  that  other  persons  than  the  prosecutor  reached  the  same 
conclusion  that  he  did  respecting  the  guilt  of  the  accused;  and  the  fact  that 
they  did  reach  this  same  conclusion  is  admissible  in  favor  of  the  prosecutor, 
and  is  generally  treated  as  prima/ade  evidence  of  probable  cause:  Johnson  v. 
Miller,  63  Iowa,  629;  60  Am.  Rep.  758;  Sharpe  v.  Johnston,  76  Mo.  660;  Hale 
▼.  Boylen,  22  W.  Va.  234;  Peck  v.  Chouteau,  91  Mo.  138;  60  Am,  Rep.  239; 
Ricord  v.  Central  Pae.  R.  R.  Co.,  15  Nev.  167;  Bell  v.  Pearcy,  11  Ired.  233; 
Brown  v.  Onffin^  1  Cheves,  32;  Ros»  v.  Hixon,  46  Kan,  550;  anie^  p.  123. 
But  this  effect  is  not  conceded  to  the  finding  of  an  indictment  in  Alabama: 
Motes  V.  Bates,  80  Ala.  382. 

Advice  of  Counsel.  — It  has  been  said  that  the  fact  of  the  prosecutor's  con- 
sulting counsel,  and  obtaining  and  acting  upon  his  advice,  should  be  consid- 
ered rather  as  tending  to  rebut  malice,  than  as  bearing  npon  the  issue  of 
probable  cause:  Brewer  v.  Jacobs,  22  Fed.  Rep.  217;  and  that  there  is  a  sub- 
stantial difference  between  applying  the  evidence  of  such  advice  to  the  ques< 
tion  of  malioe,  and  applying  it  to  the  issue  of  probable  cause.  For  if  it  bo 
regarded  as  tending  merely  to  disprove  malice,  it  must  rest  with  the  jurors 
to  give  it  such  effect  as  they  believe  proper;  while  if  it  be  admissible  as  evi- 
dence of  probable  cause,  it  may  require  the  court,  as  a  matter  of  law,  to  de- 
termine that  probable  cause  existed,  from  the  fact  that  the  prosecutor  in  good 
faith,  and  upon  a  full  disclosure  of  the  circumstances,  sought,  obtained,  and 
acted  upon  the  advice  of  disinterested  counsel  of  unquestionable  competency! 
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Paddock  t.  Walt*,  116  Ind.  146;  9  Am.  St.  Rep.  832.  Perhaps  evidence  of 
this  character  may  properly  be  considered  l>y  the  jury  as  tending  to  disprov* 
malice  as  wkU  as  to  establish  probable  can»e,  but,  in  our  judgment,  its  chief 
pur(>ose  is  to  sliow  the  existence  of  probable  cause,  and,  when  entirely  satis* 
factory,  it  most  induce  the  court  to  decide,  as  a  matter  of  law,  that  probable 
cause  did  exist,  and  therefore  that  the  prosecutor  cannot  be  liable  for  the 
prosecution.  As  we  shall  hereafter  show,  it  is  indispensable  tliat  the  prose> 
cutor  act  in  good  faith  by  not  proceeding  against  one  whom  he  supposes  to  be 
iniioceat,  and  tiiat  in  seeking  tlie  advice  of  counsel  he  must  nmke  a  full  and 
fair  disclosure  of  all  the  facts  aud  circumstauces  within  bis  knowledge,  and, 
perhaps,  of  all  which  he  might  with  reasonable  diligence  have  discovered.  If 
his  counsel  then  advises  him  that  there  is  sufficient  cause  for  the  prosecution, 
and  be  acts  upon  such  advice,  the  majority  of  the  courts  will  protect  him  in 
thus  acting,  thoagh  they  may  not  agree  as  to  whether  such  protection  is  to 
be  extended  to  him  because  probable  cause  for  his  action  is  establisbed,  or 
malice  in  what  he  did  disproved:  Ravegna  ▼.  Macintosh,  4  DowL  &  R.  107;  2 
Bam.  &  C.  693;  1  Car.  &  P.  204;  Paddock  v.  WaWt,  ]I6  Ind.  146;  9  Am.  St. 
Rep.  832;  Adamt  t.  Bicknell,  120  Ind.  210;  22  Am.  St.  Rep.  576;  ColUnt  r. 
HayU,  50  111.  337;  99  Am.  Dec.  521;  Boaa  v.  Innia,  26  III.  259;  Murphy  y. 
Larson,  77  lU.  172;  Waller  v.  Sample,  25  Pa.  St.  275;  Mcleod  v.  McLeod,  78 
Ala.  42;  Anderson  v.  Friend,  71  111.  475;  Potter  v.  CaaUrUne,  4!  N.  J.  L.  22; 
Donnelly  v.  Daggett,  145  Mass.  314;  Jones  ▼.  Jones,  71  Cal.  89;  Sehippel  ▼. 
Norton,  38  Kan.  667;  MesJier  r.  Iddings,  72  Iowa,  653;  Stont  r.  Swi/l,  4  Pick. 
389;  16  Am.  Deo.  349;  Bartlett  ▼.  Broum,  6  R.  I.  37;  75  Am.  Deo.  675;  White  t. 
Carr,  71  Me,  555;  36  Am.  Rep.  .353;  Wicker  v.  Hotdtldss,  62  111.  107;  14  Am.  Rep. 
76;  Smithy.  Austin,  49 Mich.  286;  Emerson  v.  CocJiran,  111  Pa.  St.  619;  Toeum 
▼.  Polly,  1  6.  Mon.  358;  36  Am.  Deo.  683;  CoggstoeU  t.  Bohn,  43  Fed.  Rep.  4IU 
Dreyfus  r.  Aul,  29  Neb.  191;  Motes  y.  Bate*,  80  Ala.  382;  BlurJt  v.  Atchistm 
etc  R.  R.  Co.,  38  Fed.  Rep.  311;  Smith  v.  Walter,  125  Pa.  St  453;  Moore 
T.  Northern  P.  R.  R.  Co.,  37  Minn.  147;  Oilbertson  r.  Fuller,  40  Minn.  413; 
Jackson  v.  lAnnington,  47  Kan.  396;  27  Ajn.  St.  Rep.;  Ball  v.  Rawles,  93  CaL 
222;  27  Am.  St.  Rep.  As  the  question  of  malice  ia  for  the  jury,  If  it  b» 
conceded  that  evidence  of  the  advice  of  counsel  is  receivable  merely  to  dis* 
prove  malice  or  to  prevent  the  jury  from  inferring  malice  from  the  abseno» 
of  probable  cause,  it  follows  logically  that  the  jury  may  disregard  evidence  of 
the  advice  of  counsel,  if,  notwithstanding  such  evidence,  they  still  believe  th» 
prosecutor  to  have  been  actuated  my  malice.  Therefore,  in  those  states  in 
which  this  evidence  is  applied  to  the  issue  of  malice,  it  does  not  necessarily, 
however  satisfactory  the  proof,  make  out  the  defense,  and  the  prosecutor  may 
be  liable  if  the  jury  think  proper  to  so  hold  him,  after  hearing  evidence  show* 
ing  that  he  in  good  faith  sought,  obtained,  and  acted  upon  the  advice  of  com* 
petent  counsel:  Lemayr.  Williams,  32  Ark.  166;  Olasgoujv.  Owen,  69  Tex.  167; 
Oulfete.  R'y  Co.  t.  James,  73  Tex.  12;  16  Am.  St.  Rep.  743;  Ramsey  r.  Arrott, 
64  Tex.  320;  Shannon  ▼.  Jones,  76  Tex.  141;  Turner  v.  Walker,  3  Oill  &  J.  377; 
22  Am.  Deo.  329;  Orijin  r.  Chubb,  7  Tex.  603;  68  Am.  Dec  85.  The  decision* 
in  Georgia  upon  this  subject  are  governed  by  the  code  of  that  state,  which,  a» 
construed  by  its  oonrta,  does  not  adroit  the  advice  of  counsel  as  a  defense  to 
the  action,  but  merely  as  a  circumstance  tending  to  show  absence  of  malico 
and  the  existence  of  probable  cause,  to  be  weighed  by  the  jury  with  other 
(acts  in  the  case,  "  as  well  as  to  mitigate  damages  ":  Fox  r.  Davis,  65  Oa.  298; 
Philadelphia  F.  A$a*m  r.  Fleming,  78  Oa.  733.  A  recent  New  York  caao 
seems  to  create  an  exception  to  the  rule  that  the  advice  of  counsel  fumishea- 
probable  eanao  for  the  proceedings  taken  in  reliance  upon  it,  by  deolaring^ 
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that  when  the  facts  are  knowa  to  the  prosecutor,  but  do  not  constitute  ths 
crime  charged  by  him,  then  that  tiie  advice  of  his  counsel  does  not  protect 
him  absolutely,  bat  must  be  treated  as  bearing  only  upon  the  issue  of  malice. 
''Probable  cause,  "  said  the  court,  "may  be  founded  on  misinformation  as  to 
the  facts,  but  not  as  to  the  law":  Il<J7zud  v.  Flary,  120  N.  Y.  227.  This 
decision  proceeds  upon  the  principle  that  to  the  prosecutor  must  be  imputed 
knowledge  of  the  law,  and  that  he  cannot  be  deemed  to  proceed  upon  prob- 
able cause,  whatever  be  the  advice  of  bis  counsel,  when  the  facts  as  known 
by  him  would  "not  tend  to  cause  a  man  with  knowledge  of  the  law  to  sus- 
pect or  believe  that  it  had  been  violated."  But  for  what  purpose  are  lawyers 
consulted  more  legitimate  than  that  of  obtaining  their  opinions  upon  que^tioua 
of  law?  Certainly,  if  the  prosecutor's  conduct  is  to  be  considered  upon  the 
assumption  that  he  knew  the  law,  the  advice  of  counsel  can  never  protect 
him.  For  if  the  advice  be  correct,  he  is  subject  to  no  liability,  and  needs  no 
protection;  bnt  if  incorrect,  he  is  by  this  decision  charged  with  knowledge 
of  its  incorrectness,  and  denied  the  defense  of  probable  cause. 

Character  qf  Attorney, — In  some  of  the  opinions,  Umgnage  is  employ  eel 
which  indicates  that  the  question  of  the  competency  of  the  attorney  giving 
the  advice  must  be  established,  or,  at  least,  that  it  may  be  disproved.  Where, 
however,  certain  persons  are  regularly  licensed  to  practice  law,  we  apprehend 
that  their  attainments  in  their  profession  can  rarely  or  never  be  made  an 
issue  on  a  trial  foe  malicious  prosecution,  for  the  purpose  of  showing  that 
their  professional  skill  was  not  such  as  to  justify  the  prosecutor  in  taking  or 
acting  upon  their  advice:  Home  v.  Sullivan,  83  HL  30;  though  it  may  be  that 
evidence  ia  receivable  for  the  purpose  of  showing  that,  by  habits  of  intemper- 
anoe  and  the  like,  known  to  the  prosecutor,  they  had  ceased  to  be  regarded 
as  reputable  or  reliable  advisers:  Boy  v.  Ooinga,  112  111.  656.  On  the  other 
hand,  if  the  person  consulted  is  not  a  regular  or  licensed  attorney,  but  • 
mere  pettifogger,  or  other  person  practicing  law  or  nndertaking  to  give  ad* 
vice  without  any  license  or  authority  to  do  so,  hit  advice  is  no  protection; 
Stanton  v.  Hart,  27  Mich.  539;  ifurphy  v.  Larson,  77  HI.  172;  Olmstead  t. 
Partridge,  16  Gray,  381;  Burgett  v.  Burgett,  43  Ind.  78.  If  the  person  con- 
sulted was  acting  as  an  attorney  at  law,  and  his  advice  was  sought  in  good 
faith,  evidence  of  it  may  be  "  admitted,  not  in  justification  of  the  action,  nor 
in  reduction  of  any  actual  damage  suffered,  but  in  mitigation  of  any  exem- 
plary damages  that  might  be  visited  upon  defendant  "i  Murjhy  t.  Lar$on,  77 
I1L172. 

Advice  qf  Interested  or  Prejudiced  Attorney.  —  While  it  would  be  very  nnjust 
to  require  a  person  seeking  a  regularly  licensed  attorney  in  good  faith,  and  act- 
ing upon  his  advice,  to  determine  in  advance,  at  his  peril,  the  extent  of  the 
professional  skill  of  such  attorney,  yet  from  the  very  necessity  of  acting  in 
good  faith  the  client  must  not  disregard  facts  tending  to  bias  the  judgment 
of  the  attorney,  or  otherwise  to  make  him  an  nnfit  adviser  in  that  partic- 
ular case.  If  the  client  and  attorney  are  conspiring  together  for  the  pur- 
pose of  instituting  and  maintaining  a  malicious  prosecution,  of  course  the 
former  cannot  be  protected  by  the  advice  of  the  latter;  Hamilton  v.  Smith,  39 
Mich.  222.  The  prosecutor  cannot  be  sure  of  protection  if  he  acts  upon  the 
advice  of  an  attorney  whom  he  knows  to  be  interested,  and  therefore  prob- 
ably biased  by  his  self-interest:  White  v.  Carr,  71  Me.  655;  36  Am.  Rep.  353; 
and  where  the  attorney  consulted  was  also  acting  for  the  prosecutor  in  a  civil 
action  relating  to  the  same  transaction  out  of  which  the  prosecution  grew, 
the  cAirt  may  leave  it  to  the  jury  to  decide  whether  the  attorney  selected 
was  a  proper  adviser  under  the  circumstances:  Watt  v.  Corey,  76  Me.  87. 
▲m.  8t.  Bbp.,  Vol.  XXVI. — 10 
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Advice  of  Magistrate.  — If  a  justice  of  the  peace  or  other  magistrate  before 
whom  the  criminal  charge  was  made  is  not  an  attorney  at  law,  he  is  not  a 
proper  person  to  seek  for  advice,  and  the  prosecutor  is  not  protected  by  the 
fact  that  he  in  good  faith  fully  stated  all  the  facts  to  such  magistrate,  and 
waa  by  him  advised  that  the  prosecutioa  would  be  sustained,  and  acted  in 
consequence  of  anch  advice:  Brobst  v.  Suff,  100  Pa.  St.  91;  46  Am.  Rep.  358; 
Oee  V.  Cuiver,  12  Or.  228;  Dolbe  v.  Norton,  22  Kan.  101;  Coleman  v.  Heurich, 
2  Mackey,  189;  SuUon  v.  McConnell,  46  Wis.  269;  Strau»  ▼.  Young,  36  Md. 
246.  Whether,  if  the  magistrate  were  also  a  licensed  attorney,  his  advice 
would  be  sufficient  to  shield  the  prosecutor,  is  a  question  upon  which  we  have 
been  unable  to  discover  any  judicial  opinion.  If  the  facts  are  correctly  stated 
to  a  magistrate,  and  he,  through  error  of  law,  erroneously  believes  that  they 
constitute  a  crime,  and  issues  hia  warrant  accordingly,  the  prosecutor  is  not 
liable:  Hahn  v.  Schmidt,  64  CaL  284;  Newman  v.  Davis,  58  Iowa,  447.  lu  a 
very  recent  case  these  authorities  are  cited  as  establishing  the  right  of  a  pros- 
ecutor to  rely  on  the  advice  of  a  magistrate  to  the  same  extent  as  if  he  were 
an  attorney:  Ball  ▼.  Rawles,  93  Cal.  235;  27  Am.  St.  Rep.;  but  the  learned 
judge  either  misapprehended  the  effect  of  these  decisions,  or  employed  lan- 
guage which  cannot  be  correctly  understood,  unless  considered  in  connection 
with  the  peculiar  facta  of  that  case.  The  statements  made  by  the  prosecutor 
to  the  justice,  orally  and  in  the  written  accusation,  were  confessedly  true. 
The  justice,  after  examining  the  penal  code  of  the  state,  reached  the  concla- 
aion  that  the  facts  so  stated  to  him  constituted  a  crime;  but  the  courts  subse- 
quently determined  that  the  accusation  did  not  charge  the  commission  of  any 
criminal  act.  In  other  words,  the  case  belonged  to  the  class  to  which  we 
have  referred,  in  which  there  was  abundant  cause  for  belief  in  the  truth  of 
the  acta  charged,  but  the  magistrate,  through  his  error  of  law,  mistook  inno* 
cent  acta  for  crimes,  and  issued  hia  warrant  solely  on  account  of  such  error. 
Doubtless,  the  advice  of  a  magistrate  ia  admissible,  when  obtained  and  fol< 
lowed  in  good  faith,  as  tending  to  rebut  the  presumption  of  malice:  Sidt  t. 
Hurat,  1  W.  Va.  53. 

The  Advice  of  Counsel  must  be  Sought  and  Acted  upon  in  Oood  Faith.  — 
It  appears  to  be  essential  to  the  existence  of  the  good  faith  required  by  the 
Authorities  that  the  advice  of  the  counsel,  together  with  the  facts  known  to 
the  prosecutor,  generate  in  hia  mind  a  belief  in  the  guilt  of  the  accnsed. 
When  a  client  fully  and  fairly  states  the  case  to  his  attorney  for  the  purpose 
of  receiving  hia  advice  and  acting  upon  it,  we  think  he  should  be  protected 
by  the  opinion  given  him,  though  it  does  not  meet  his  concurrence.  He  con- 
anlta  the  attorney  because  he  supposes  him  to  be  learned  in  the  law,  and 
capable  of  forming  a  more  correct  opinion  than  himself,  and  therefore  ha 
ought  to  be  protected  while  acting  npon  that  opinion,  though  he  does  not 
comprehend  it,  and  ia  still  unable  to  surrender  his  own  previously  formed 
conclusion  npon  the  same  aubject.  The  cases  are  infrequent,  but  so  far  aa 
we  have  seen,  they  incline  towards  holding  the  prosecutor  answerable  if  he 
acted  npon  the  advice  of  an  attorney,  if  he  nevertheless  believed  that  the 
prosecution  would  fail,  or  that  the  accused  waa  innocent:  Johnson  v.  Miller, 
47  N.  W.  Rep.  903  (Iowa);  eapeoially  if  actuated  by  hostile  feelings:  Sharpe 
Johnston,  76  Mo.  660. 

Failure  to  Disclose  All  the  Facte  to  the  Attorney.  —  A  prosecutor  cannot  be 
acting  in  good  faith  when  he  proceeds  npon  the  advice  of  an  attorney  taken 
vittioot  informing  him  of  all  the  facta  within  the  knowledge  of  the  prosecn* 
tor  which  might  reasonably  be  supposed  to  affect  the  opinion  of  the  attorney. 
If  he  withheld  any  of  anch  facta,  the  opinion  obtained  cannot  protect  himt 
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Cointemmt  v.  Cropper,  41  La.  Ann.  303;  Cuthbert  v.  Oalloway,  35  Fed,  Rep. 
466;  Narrelly.  Vogel,  39  Minn.  107;  Roy  w.  Goings,  112  IIL  656;  Dreyfus  y. 
Aul,  29  Neb.  191;  Thurston  v.  Wright,  77  Mich.  96;  Beidler  ▼.  Beirhaert,  25 
III.  App.  422;  Mesher  v.  hidings,  72  Iowa,  553;  Forhes  v.  Hagman,  75  Va. 
168;  Decoux  v.  Lieux,  23  La.  Ann.  392;  Block  v.  Meyers,  33  La.  Ann.  776; 
Zo^an  T.  Maytag,  57  Iowa,  107;  Z>ai;ic  v.  Wisher,  72  111.  262;  Kimmel  t. 
Henry,  64  IIL  505.  The  omission  to  state  any  material  fact,  though  it 
resulted  from  an  honest  mistake  of  the  prosecutor  in  supposing  it  not  to 
be  material,  deprives  him  of  the  immunity  otherwise  obtainable  by  seeking 
the  advice  of  counsel.  If,  after  obtaining  the  advice  of  counsel,  and  befor* 
the  delivery  of  the  warrant  of  the  arrest,  new  and  material  facts  come  to  the 
knowledge  of  the  prosecutor,*tending  to  lessen  the  probability  of  the  guilt  of 
the  accused,  the  prosecutor  should  communicate  such  facta  to  his  counsel  for 
his  further  opinion  before  proceeding  to  the  execution  of  the  warrant:  Aah 
V.  Mar  low,  20  Ohio,  119. 

Want  of  Diligence  in  not  A  scertaining  A II  the  Facts.  —  A  number  of  anthoritiea 
declare  that  the  prosecutor  is  not  protected  by  the  advice  of  his  counsel  un< 
less,  in  addition  to  the  facts  known  to  him,  he  further  stated  all  facts  which 
he  could  have  ascertained  by  reasonable  diligence:  Sappington  y.  Watson,  50 
Mo.  83;  Cooper  v.  Utterbacli,  37  Md.  282;  HiU  v.  Palm,  38  Mo.  13;  Pipkin  r. 
Haucke,  15  Mo.  App.  373;  Sharpe  v.  Johnston,  76  Mo.  660.  This,  however, 
is  probably  an  inaccurate  statement  of  the  law,  or,  at  least,  one  which  la 
inapplicable  when  the  prosecutor  was  acting  in  good  faith,  and  without  any- 
thing  to  indicate  to  him  that  further  inquiry  might  reveal  to  him  circnmo 
stances  which,  if  disclosed  to  his  counsel,  would  probably  affect  the  advice 
given.  Upon  this  subject  we  think  the  better  opinion  ia  that  expressed  by 
the  supreme  court  of  Iowa  in  Johnson  v.  Miller,  69  Iowa,  562,  58  Am.  Rep. 
231,  as  follows:  "One  who  seeks  the  advice  of  counsel  with  reference  to  the 
commencement  of  a  criminal  prosecution  is  bound  to  act  in  good  faith  in 
the  matter.  Unless  he  does  this,  he  will  not  be  protected  from  liability  on  the 
ground  that  he  acted  upon  the  advice  given  him.  He  is  required  to  make  to 
counsel  a  full  and  fair  statement  of  all  the  material  facts  known  to  him.  If 
he  has  a  reasonable  ground  for  believing  that  facts  exist  which  would  tend  to 
exculpate  the  accused  from  the  charge,  good  faith  requires  that  he  shall  either 
make  further  inquiry  with  reference  to  those  facts,  and  communicate  the  in- 
formation obtained  to  the  counsel,  or  that  he  shall  inform  him  of  his  belief  of 
their  existence,  in  order  that  he  may  investigate  with  reference  to  them, 
and  take  into  account,  in  forming  his  opinion,  the  information  attained  with 
reference  to  them.  But  he  is  not  required  to  do  more  than  this.  He  is  not 
required  to  institute  a  blind  inquiry  to  ascertain  whether  facts  exist  which 
would  tend  to  the  exculpation  of  the  party  accused.  But  if  he  honestly  be- 
lieves that  he  is  in  possession  of  all  the  material  facts,  and  makes  a  full  and 
fair  statement  of  those  facts  to  the  counsel,  and  acts  in  good  faith  on  the  ad- 
vice given  him,  he  ought  to  be  protected."  The  mere  statement  of  a  prose- 
cutor, in  giving  evidence  in  his  defense,  that  he  made  a  full  and  fair  disclosure 
of  all  the  facts  to  his  counsel  is  not  conclusive.  What  he  stated  should  be 
proved  by  him  or  other  competent  evidence,  and  the  jurors  left  to  draw  the 
conclusion  whether  the  statement  made  was  a  full  and  fair  one  or  not:  MC' 
Leod  V.  McLeod,  73  Ala.  42. 

Instances  qf  Probable  Cause. — The  following  facts  have  been  held  to  consti- 
tute j^obable  cause:  The  stealing  of  coal  during  the  night,and  the  finding  of 
it  the  next  morning  in  a  place  where  the  accused  kept  his  coal,  though  ha 
d«^ed  all  knowledge  of  the  crime:  McDonald  ▼.  Attomtic  etc  R'y  Co.,  21  Pao. 
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Rep.  338  (Ariz.);  prosecution  based  npon  statement,  apparently  truthfal, 
made  by  a  child  eleven  years  of  age,  who  claimed  to  have  seen  the  offense 
eommitted  by  the  accused:  Dwain  v.  DeacaUo,  6(5  CaL  415;  the  intentioual 
killing  of  one  person  by  another,  though  the  accused,  on  his  trial,  was  ac< 
quitted  on  the  ground  that  he  acted  in  self-defense:  Olaze  v.  Whitley,  5  Or. 
164;  Dietz  r.  Lanqfitt,  63  Pa.  St.  234;  prosecution  based  upon  inforinalioa 
received  from  respectable  persons  believed  to  be  credible:  Chutfield  v.  Come- 
/ord,  4  Fost.  &  F.  1003;  or  upon  facts  and  circumstances  brought  to  the 
knowledge  of  the  prosecutor  through  the  nsual  and  ordinary  business  chan- 
nels, believed  by  him  to  be  true,  and  of  sach  a  character  and  coming  from  such 
•onrce  that  business  men  of  ordinary  care,  pmdence,  and  discretion  would 
act  npon  them  under  similar  circumstances:  OalUxway  v.  Burr,  32  Mich.  332; 
or  npon  the  fact  that  the  prosecutor's  property  was  burned,  and  a  woman 
who  was  in  charge  of  it  pointed  out  the  accused  as  one  of  the  persons  by 
whom  it  was  fired:  Angela  r.  Faul,  85  111.  106;  or  npon  statements  of  a  per> 
■on  made  in  the  presence  of  the  prosecuting  attorney  of  the  state,  to  which 
statements  snch  person  woald  not  testify  on  the  trial  of  the  accused:  Ander» 
ton  T.  Friend,  8A  III.  135;  or  npon  the  confession  of  »  convict  implicating 
himself  and  others,  skiving  a  detailed  statement  of  the  facts  preceding,  attend- 
ing, and  following  the  crime,  when  the  party  to  whom  the  confession  was 
made  investigated  the  statements  and  found  them  to  be  substantially  correct, 
and  acted  upon  the  confession  thns  fortified  by  personal  investigation,  though 
the  persons  suspected  or  accnsed  were  not  notified  of  the  accosation  before 
taking  proceedii  ^i^s  against  them:  Blunk  ▼.  Atchison  etc  B.  B.  Co.,  38  Fed. 
Rep.  311;  or  npon  information  that  the  accused  was  unlawfully  selling  lot> 
tery  tickets,  verified  by  the  statement  of  a  person  sent  to  the  office  of  the 
accnsed  to  buy  such  tickets,  and  who  returned  with  one  which  he  stated  he 
had  bought  of  the  accused:  Plassan  t.  Louisiana  Lottery  Co.,  34  La.  Ann. 
246;  a  prosecution  of  a  mortagagor  for  secreting  personal  property  with  in- 
tent to  defraud  the  mortgagee,  where  it  appeared  that  such  property  had  been 
removed  to  some  place  unknown  to  the  mortgagee  or  his  agents;  that  he  was 
not  informed  of  any  intention  to  so  remove  it,  nor  of  the  place  to  which  it  had 
been  taken;  that  the  mortgagor  was  about  to  remove  to  another  state,  and  re> 
fused  to  tell  an  agent  of  the  mortgagee  where  such  property  was,  though  he 
professed  a  willingness  to  inform  another  agent,  should  he  apply  for  such 
information:  Hooper  t.  Vernon,  Sup.  Ct.  Md.,  March,  1891.  Where  the  plain- 
tiff  had  for  several  years  before  January  1,  1869,  been  employed  in  an  exten- 
sive mercantile  business,  and  had  received  large  shipments  of  goods  daring  a 
large  part  of  the  month  of  December,  1868,  through  defendants  as  common 
earriers,  without  paying  freight  thereon,  and  he  also  received  through  them 
money  packages  of  considerable  value,  and  he  gave  defendants  checks  for 
freight,  all  of  which  were  dishonored  at  the  bank  for  want  of  funds,  and  on 
January  3d,  demand  being  made  upon  plaintiff  for  payment  of  the  freight 
bills,  he  told  defendant's  agents  that  he  had  no  money,  and  since  January 
had  been  doing  business  as  agent,  it  was  held  that  these  facts  famished 
probable  cause  for  swearing  that  the  plaintiff  had  within  two  years  fraudu- 
lently eonveyed  and  assigned  his  property  to  hinder  and  defraud  his 
ereditors:  Barrett  r.  Spaids,  70  III.  408.  There  is  probable  cause  for  a  prose- 
cution when  property  has  been  stolen  and  several  persons  have  told  the  prose- 
cutor that  they  had  seen  it  at  the  house  of  the  accused,  and  the  prosecutor 
himself  believed  he  had  seen  part  of  it  there,  and  made  an  affidavit  for  a 
search-warrant,  in  which  he  charged  the  property  to  have  been  stolen,  and 
be^  at  the  time,  believed  his  charge  to  be  true:  Bailey  r.  Dodge,  28  Kan.  72. 


Jan.  1891.]  Ross  v.  Hixo».  149 

Instances  of  Want  of  Probable  Cause.  —  If  a  tenant  of  premises,  returning  at 
•ight  from  a  temporary  absence,  finds  the  entrance  thereto  barred,  and  removea 
thd  obstruction  and  enters,  and  thereupon  the  landlord  appears,  and  in  a 
menacing  manner  orders  the  tenant  to  leave,  which  he  declines  to  do,  and  tells 
the  landlord  that  if  he  interferes  with  him,  he  will  kill  him,  and  the  landlord 
then  makes  an  affidavit  for  the  arrest  of  the  defendant,  charging  him  with 
•breaking  into  the  premises  and  threatening  to  kill,  and  requests  the  warrant  to 
be  served  at  night  after  the  tenant  had  gone  to  bed,  and  compels  him  to  be  taken 
to  jail  without  being  given  any  opportunity  to  procure  bail  for  his  appear. 
«nce,  the  action  of  the  landlord  is  without  probable  cause,  and  the  circunv- 
■tances  are  such  as  to  justify  the  jury  in  regarding  it  as  malicious:  Chapman  v. 
Cawrey,  50  III.  512.  The  following  prosecutions  were  alsoadjudged  to  be  with- 
'Ont  probable  cause:  A  prosecution  for  taking  and  withholding  a  package  from 
the  United  States  mail,  when  the  accused  had  not  done  anything  to  create  a 
•nspicion  of  his  guilt,  and  the  belief  of  the  prosecutor  was  founded  upon  mis- 
take of  himself  and  his  assistants  in  overlooking  the  package  while  it  was  Li 
the  mail-wagon:  Merriam  ▼.  MitcJiell,  13  Me.  439;  29  Am.  Dec.  514;  a  prose- 
cution for  larceny  in  disposing  of  mortgaged  chattels  when  the  mortgagee, when 
the  mortgage  was  being  drawn,  had  assented  that  the  mortgagor  might  sell  them 
whenever  fit  for  market:  Walker  v.  Camp,  69  Iowa,  741;  a  prosecution  for 
Itreaking  into  a  store  with  intent  to  steal,  when  the  property  in  the  store  had 
4)een  attached  as  the  property  of  the  accused,  and  the  prosecutor  had  reason  to 
believe  that  the  breaking  into  the  store  was  done  under  a  claim  of  right  and 
without  felonious  intent,  there  being  no  attempt  at  secrecy  or  concealment^  or 
to  carry  away  goods:  Robsinr.  Kinjsbury,  138  Mass.  538. 

Malicb.  —  To  sustain  an  action  for  malicious  prosecution,  there  most  be 
a  coneurrence  of  malice  and  want  of  probable  cause.  Neither,  however 
-clearly  established,  will  support  an  action,  in  the  absence  of  the  other:  Fat^ 
mer  t.  Darling,  4  Burr.  1  i)7 1 ;  Kellon  v.  Bevins,  Ck>oke,  90;  6  Am.  Dec.  670; 
Turner  v.  WaUcer,  3  Gill  tc,  J.  377;  22  Am.  Dec.  329;  Leidig  y.  Bawaon,  1 
Scam.  272;  29  Am.  Dec.  354;  Maloney  v.  Doane,  15  La.  278;  35  Am.  Deo. 
204;  Orant  v.  Deuel,  3  Rob.  (La.)  17;  38  Am.  Dec.  228;  Griffin  ▼.  Chubb,  7 
Tex.  603;  58  Am.  Dec.  85;  Dickinson  v.  Maynard,  20  La.  Ann.  66;  96  Am. 
Dec.  379;  Dearmond  v.  St.  Amant,  40  La.  Ann.  374;  Oiroty.  Graham,  41  La. 
Ann.  511;  McOarry  ▼.  Missouri  P.  B.  B.  Co.,  36  Mo.  App.  340;  Evans  v.  Thomp- 
son, 12  Heisk.  534;  Jordan  v.  Alabama  etc  B.  B.  Co.,  81  Ala.  220;  Deii»  r. 
LangfiU,  63  Pa.  St.  234;  Turner  v.  O'Brien,  11  Neb.  108;  Stacy  v.  Emern,  97 
U.  S.  642;  Glaze  T.  WhUUy,  6  Or.  164;  Murphy  v.  Martin^  58  Wis.  276.  Ws 
liaTe  heretofore  shown  that  if  the  accused  was  guilty  he  cannot  recover  for 
bis  prosecution,  however  malicious  the  motives  of  the  prosecutor.  But  his 
defense  does  not  require  proof  of  the  actual  guilt  of  the  accused.  It  is  Bn£B- 
eient  that  there  was  probable  cause  for  the  prosecution,  and  if  that  be  found 
to  have  existed,  it  is  not  material  that  the  prosecutor  was  also  influenced  by 
malice  or  other  unlawful  motive.  Malice,  however  clearly  proved,  eannot 
eupport  the  action  if  there  was  probable  cause  for  the  prosecution,  nor  can 
it  be  so  extreme  in  its  character  or  manifestation  as  to  create  an  inference  or 
{>resnmption  that  there  was  no  probable  cause:  Travis  r.  Smithy  1  Pa.  St  234; 
44  Am.  Dec.  125;  Green  r.  Cochran,  43  Iowa,  544;  Krug  t.  Ward,  77  111.  603; 
Kaufman  ▼.  Wicks,  62  Tex.  234;  Meysenberg  v.  Bngelie,  18  Mo.  App.  346; 
Ulmer  y.  Leland.  1  GreenL.  135;  10  Am.  Dec  48;  Smith  ▼.  Zent,  69  Ind.  362; 
Bartim  y.  Brown,  6  R.  L  37;  75  Am.  Dec.  675;  Dempsey  r.  State,  27  Tex. 
App.  289;  11  Am.  St.  Rep.  193;  Coleman  r.  Allen,  79  Ga.  637;  11  Am.  St. 
Rep.  449.     On  the  other  hand,  while  the  absence  of  probable  cause  may  joe* 
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Afy  the  jnry  in  inferring  malice  or  in  not  exacting  any  other  eTidano*  of  it, 
yet  if  the  absence  of  probable  cause,  considered  in  connection  with  all  tb* 
evidence  in  the  ease,  does  not  satisfy  the  jury  that  the  prosecution  was  actu- 
ated by  malice,  the  verdict  should  be  for  the  defendant:  Scltofield  v.  Ferrertf 
47  Pa.  St.  194;  86  Am.  Dec.  532;  McQarry  t.  Missouri  P.  R'y  Co.,  36  Mo. 
App.  340;  Lunsford  v.  Deitrich,  8G  Ala.  250;  1 1  Am.  St.  Rep.  37. 

Definitiona  of  Malice.  —  It  has  been  said  that  a  satisfactory  definition  of  the 
term  "  malice  "  "may  not  be  easy."  Of  course,  it  includes  all  cases  in  which 
the  prosecutor  has  ill*will  against  the  accused,  and  because  of  such  ill-will 
institutes  or  continues  the  prosecution  against  him;  but  it  is  not  necessary  to 
prove  any  actual  ill-will  or  grudge,  for  one  having  no  ill-will  against  another 
may  notwithstanding  be  guilty  of  the  malicious  prosecution  of  him:  Blunk 
V.  Atchison  etc  R.  R.  Co.,  38  Fed.  Kep.  311.  "The  malice  necessary  to 
sustain  this  action  is  not  express  malice  or  specific  desire  to  vex  or  injure 
from  malevolence  or  motives  of  ill-will,  but  the  willful  doing  of  an  unlawful 
act  to  the  prejudice  of  another  ":  Johnson  v.  Ebberts,  6  Saw.  538;  II  Fed.  Rep. 
129.  "  Any  other  motive  than  a  bona  fide  purpose  to  bring  the  accused  to 
punishment  as  a  violator  of  the  criminal  law,  or  associated  with  such  bona 
fide  purpose,  is  malicious.  There  need  be  no  personal  ill-will,  hate,  desire 
for  revenge,  or  other  base  or  malignant  passion.  Whatever  is  done  willfully 
and  purposely,  whether  the  motive  be  to  injure  the  accused,  to  gain  some 
advantage  to  the  prosecutor,  or  through  mere  wantonness  or  carelessness,  if 
it  be  at  the  same  time  wrong  and  unla\(ful  within  the  knowledge  of  the  actor, 
is  ia  legal  oontemplation  maliciously  done  ":  Lunsford  r.  Deitrich,  Ala.,  May, 
1891;  Jordan  v.  Alabama  etc  R.  R.  Co.,  81  Ala.  220.  "The  malice  neoes« 
sary  to  be  shown  in  order  to  maintain  this  action  is  not  necessarily  re< 
renge  or  other  base  or  malevolent  passion.  Whatever  is  done  willfully  and 
purposely,  if  it  be  at  the  same  time  wrong  and  unlawful,  and  that  known  to 
tne  party,  is  malicious  ":  Wills  t.  Noyes,  12  Pick.  324;  PuUen  t.  Qlidden, 
66  Me.  202.  A  prosecution  brought  to  aid  in  the  collection  of  a  debt  or  to 
obtain  possession  of  property,  and  not  to  vindicate  justice,  is  malicious:  Ros» 
V.  Langroorlhy,  13  Neb.  492;  Krug  v.  Ward,  77  IlL  603;  Kelky  t.  Sage,  12 
Kan.  109;  Oabel  ▼.  Weisenaee,  49  Tex.  131.  So  it  has  been  held  that  a  pros- 
ecution with  a  view  to  frightening  others,  and  thereby  deterring  them  from 
committing  depredations  on  the  property  of  a  corporation,  is  malicious:  8te- 
vens  V.  Midland  C.  R'y  Co.,  2  Com.  L.  Rep.  1300;  10  Ex.  352;  18  Jnr.  932;  23 
L.  J.  Ex.  328;  though  it  is  obvious  that  this  motive  does  not  deprive  the 
prosecutor  of  the  protection  of  probable  cause,  nor  expose  him  to  liability 
when  he  had  reasonable  ground  for  believing,  and  did  believe,  in  the  gnilt  of 
the  accused,  for  surely  the  deterring  of  others  from  the  commission  of  crime 
is  not  a  less  laudable  object  than  the  punishment  of  those  already  guilty: 
Coleman  t.  Allen,  79  Ga.  637;  II  Am.  St  Rep.  449.  Malice,  in  its  legal 
sense,  is  any  improper  and  sinister  motive  not  necessarily  arisiag  from  spite 
or  hatred,  nor  prompted  by  a  corrupt  design,  towards  the  accused.  Any 
act  "  done  wrongfully,  and  without  reasonable  and  probable  cause  in  a  wan- 
ton  disregard  of  the  rights  of  another,  is  malicious  in  law  "t  Mitchell  v.  Watt, 
111  Mass.  492;  Commonwealth  v.  SnelUng,  16  Pick.  337.  "Malice  mean* 
wickedness  of  purpose,  or  a  wrongful  or  malevolent  design  against  another, 
a  purpose  to  injure  another,  a  design  of  doing  mischief,  or  any  evil  design  or 
Inclination  to  do  a  bad  thing,  or  a  reckless  disregard  of  the  rights  of  others, 
or  an  intent  to  do  injury  to  another,  or  absence  of  legal  ezonee,  or  any  other 
Botive  than  that  of  bringing  a  party  to  justice  ":  Shannon  v.  Jones,  76  Tex. 
141;  Dempsey  r.  State,  27  Tex.  App.  269;  11  Am.  St.  Rep.   193.     "  Malice^ 
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then,  in  the  enlarged  sense  and  meaning  of  the  law,  is  not  restricted  only  to 
actual  anger,  hatred,  and  revenge,  but  includes  every  other  unlawful  and  on- 
justitiable  motive.  So  that  it  may  be  said  that  any  motive  other  than  that 
of  simply  instituting  a  prosecution  for  the  purpose  of  bringing  a  person  to  jos* 
tice  is  a  malicious  motive  on  the  part  of  the  person  who  acts  under  the  influence 
of  it":  Oee  v.  Culver,  13  Or.  598.  In  the  light  of  the  foregoing  definitions,  it 
clearly  appears  that  the  purposes  of  the  prosecution,  justly  rendering  it  sub< 
ject  to  the  charge  of  being  malicious  and  unlawful,  may  be  infinite  in  variety, 
while  there  is  one  single  purpose  which  always  relieves  it  from  this  charge, 
and  this  is  the  purpose  of  bringing  to  justice  one  believed  to  be  guilty  of 
crime;  and,  therefore,  that  however  numerous  may  be  the  instances  or  speci* 
fications  of  malice,  they  are  all  embraced  within  this  definition:  Malice  in  a 
criminal  prosecution  is  merely  the  instituting  or  maintaining  of  such  prose- 
cution without  being  induced  so  to  do  by  the  desire  to  bring  the  accused  to 
justice:  Spear  y.  Hiles,  67  Wis.  350;  Vinal  r.  Core,  18  W.  Va.  1;  Stevens  y. 
Midland  C.  /?.  B.  Co.,  2  Com.  L.  Rep.  1300;  10  Ex.  352;  18  Jur.  932;  33 
L.  J.  Ex.  328;  Johns  v.  Marsh,  52  Md.  323;  Alexander  r.  Harrison,  38  Mo.  258; 
90  Am.  Dec.  431.  If  this  design  is  present,  and  its  influence  controlling,  the 
action  of  the  prosecutor  is  not  malicious,  though  influenced  to  some  extent  by 
other  and  forbidden  considerations.  "If  the  selfish  element  is  only  inci> 
dental,  it  cannot  be  regarded  as  evidence  of  malice,  for  it  can  hardly  be 
expected  that  all  selfish  aims  and  desires  can  be  eliminated  from  such  prose* 
cation  ":  Thompson  v.  Beacon  Valley  Rubber  Co.,  56  Conn.  493.  Hence  one 
who  in  good  faith  and  upon  probable  cause  prosecutes  another  for  a  malicioas 
trespass  is  not  rendered  answerable  for  a  malicious  prosecution  by  the  fact 
that  one  of  his  purposes  in  bringing  the  prosecution  was  to  prevent  the  ac- 
cused from  building  a  house  on  the  premises  on  which  the  trespass  was  alleged 
to  have  been  committed:  Jackson  y.  Linnington,  47  Kan.  396;  27  Am.  St. 
Rep. 

Malice  ia  a  Question /or  the  Jury.  —  If  the  facts  are  such  as  to  establish  want 
of  probable  cause,  then  the  issue  of  malice  on  the  part  of  the  prosecutor  must 
be  determined.  There  is  no  doubt  that  this  is  a  question  for  the  jury.  The 
court  is  not  permitted  to  determine  it  either  by  telling  the  jury  that  because 
of  the  absence  of  probable  cause,  they  should  find  for  the  plaintiff,  nor  by  in* 
structing  them  that  the  evidence  in  the  case  created  •  presumption  of  malice^ 
or  made  such  presumption  conclusive.  Any  action  of  the  court  tending  to 
take  the  decision  of  this  question  from  the  jury  is  erroneous,  and  entitles  the 
defeated  party  to  a  new  trial:  JReisan  v.  Mott,  42  Minn.  49;  18  Am.  St.  Rep. 
489;  Turner  y.  Walker,  3  Gill  &  J.  377;  22  Am.  Deo.  329;  Harkrader  r. 
Moore,  44  Cal.  144;  Levy  y.  Brannan,  39  Cal.  485;  PoOer  r.  Seale^  8  CaL  218j 
Oee  y.  Culver,  12  Or.  228;  Strickler  y.  Oreer,  95  Ind.  696;  Stewart  y.  Sonne- 
bom,  98  U.  8.  187;  MiicheU  y.  Jenkins,  2  Nev.  ft  M.  301;  6  Bam.  k  AdoL 
688;  Schjofield  v.  Ferrers,  4t7  Pa.  St.  194;  86  Am.  Dec.  632. 

In/erring  Malice.  —  The  authorities  all  declare  that  malice  must  be  provedi 
Stone  y.  Stevens,  12  Conn.  219;  30  Am.  Deo.  611;  Flickinger  r.  Wagner,  46  Md. 
681;  George  r.  Radford,  3  Car.  k  P.  464;  Turner  y.  Turner,  Gow,  60.  By 
this  is  not  meant  that  there  must  be  any  direct  or  specific  proof  of  ill-will,  or 
of  a  desire  to  injure  the  accused,  or  of  any  other  wrongful  motive.  While 
the  absence  of  probable  cause  does  not  render  the  prosecutor  liable  if  his  act 
was  not  malicious,  still  the  same  evidence  which  proves  the  absence  of  prob- 
able caose  for  the  prosecution  may  satisfy  the  jury  that  it  was  malicious,  and 
if  it  does  so  satisfy  them,  they  should  find  for  the  plaintiff.  Some  of  the 
aathorities  say  that  malice  may  be  inferred  from  want  of  probable  cause: 
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MttdteUr.  JenHna,  2Nev.  &  M.  301;  5  Barn.  &  Adol.  588;  WiUiama  r.  Vanmeter, 
8  Mo.  339;  41  Am.  Dec.  644;  Tocum  ▼.  Polly,  1  B.  Mon.  358;  36  Am.  D«e. 
683;  Griffin  r,  Chubb,  7  Tex.  603;  68  Am.  Deo.  85;  Ross  r.  Itinis,  35  IlL  487; 
85  Am.  Deo.  373;  BOl  ▼.  Oraham,  1  Nott  &  IdcO.  278;  0  Am.  Deo.  687; 
Turner  t.  Walker,  3  Gill  &  J.  377;  22  Am.  Dec  329;  Merriam  v.  Mitchell,  13 
Me.  439;  29  Am.  Dea  614;  Murphy  v.  Hobba,  7  Col.  541;  49  Am.  Rep.  366; 
Heap  V.  Parrish,  104  Ind.  36;  Roy  v.  Ooinga,  112  111.  656;  Block  v.  Meyers,  33 
La.  Ann.  776;  Deeovx  r.  Lieux,  23  La.  Ann.  392;  Harpluim  t.  Whitney,  77 
m.  32;  and  others  that  it  may  be  inferred  from  the  same  facta  which  eatah> 
li«hed  the  want  of  probable  cause:  6'Aarpe  t.  Johnston,  76  Mo.  660.  The  dis- 
tinction la  not  material.  What  ia  meant  by  either  form  of  expression  is,  that 
the  jnry  may,  without  any  evidence  being  offered,  except  that  which  tends  to 
show  that  there  was  no  probable  cause  for  the  prosecution,  oonolnde  that  it 
was  malicions;  bat  that  they  are  not  bound  to  draw  such  conclusion  as  a 
matter  of  law,  nor  at  all,  unless  it  is  generated  in  their  minds  from  the  »vi- 
dence.  They  should  not  be  instructed  to  draw  it,  but  left  free  to  infer  it,  or 
not,  as  from  the  evidence  to  them  shall  seem  to  be  true:  Harkrader  ▼.  Moore, 
44  OaL  144;  Closson  t.  Staples,  42  Vt.  209;  1  Am.  Rep.  316;  .Carson  r.  Edg»' 
vorth,  43  Mich.  241;  Strickler  r.  Oreer,  95  Ind.  696;  Oriffin  ▼.  Chubb,  7  Tez. 
603;  68  Am.  Dec.  85;  Oliver  v.  Pate,  43  Ind.  132;  Oreer  r.  WhUfield,  4  Lea, 
85. 

Plairtxtt's  PLSADnroa.  — "Originally,  an  action  of  this  character  was  aa 
action  on  the  case  in  the  nature  of  a  writ  of  conspiracy,  in  which  the  plain* 
tifi^  in  the  declaration,  charged  the  defendant  with  having  falsely  and  mall- 
eiously  caused  his  arrest.  The  defendant  in  his  plea  set  forth  the  grounds 
of  his  suspicion  under  which  he  caused  the  arrest,  the  sufficiency  of  which 
was  determined  by  the  court  upon  a  demurrer  to  the  plea:  Chambers  v,  Tay- 
lor,  Ora  Eliz.  900;  Coxe  t.  Wirrall,  Cro.  Jac  193;  Com.  Dig.,  tit  Pleader, 
2,  K;  Wear  v.  Wells,  3  Bulst.  284.  In  process  of  time  a  change  was  effected 
in  the  manner  of  pleading  the  cause  of  action,  by  which  the  plaintiff  antici* 
pated  this  plea  by  averring  in  the  declaration  a  want  of  probable  cause: 
8avU  T.  Roberts,  1  Salk.  13;  1  Ld.  Raym.  374;  and  the  facts  were  presented 
under  the  general  issue ":  BaU  r.  Rawles,  93  Cal.  229;  27  Am.  St.  Rep.  In 
actions  for  malicious  prosecution,  as  well  as  in  other  civil  actions,  the  sub* 
stantial  elements  of  the  plaintiff's  complaint  or  declaration  may  be  ascer* 
tained  by  considering  what  is  essential  to  the  maintenance  of  his  action. 
These  essentials  have  been  heretofore  stated,  and  each  of  them  must  ap« 
pear  from  the  complaint  to  have  existed.  The  prosecution  of  the  plaintiff 
most  be  shown.  The  proceedings  need  not  be  set  out  in  full,  but  their 
substance  must  be  stated:  CUmon  v.  Staples,  42  Vt.  209;  1  Am.  Rep.  316. 
The  jurisdiction  of  the  court  in  which  the  prosecution  took  place  need  not 
be  alleged  in  those  states  in  which  it  is  not  regarded  as  essential  to  the 
maintenance  of  the  action:  Morris  v.  Scott,  21  Wend.  281;  34  Am.  Dec. 
236.  It  must  also  appear  from  the  complaint  not  only  that  the  prosecu- 
tion has  been  terminated,  but  that  its  termination  was  such  as  to  entitle 
the  plaintiff  to  maintain  the  action,  as  that  he  has  been  acquitted,  or  dis- 
charged from  custody,  so  that  no  further  prosecution  can  take  place  with* 
out  making  a  new  accusation:  Fisher  T.  Bristow,  1  Doug.  215;  Morgan  v. 
Hughes,  2  Term  Rep.  225;  Johnson  v.  Finch,  93  N.  C.  205;  Hatch  v.  Cohett, 
84  N.  C.  602;  37  Am.  Rep.  630;  WaU  v.  Toomey,  52  Conn.  35;  Oorrell  v. 
Snow,  31  Ind.  215;  Hay»  v.  Blmard,  30  Ind.  457;  Wlutworth  v.  HaU,  2  Bam. 
*  AdoL  695;  Turner  r.  Walker,  8  Oill  ft  J.  377;  22  Am.  Dea  329. 
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The  ExiiUnet  of  Probable  Cause  for  the  Prosecution  must  he  Denied  in  the 
{JomplainL-  Dennehey  v.  Woodsum^  100  Maw.  195;  Turner  t.  Turner,  85  Tenn. 
387.  The  usual  form  of  making  tbia  deaial  u  to  allege  that  the  prosecution 
was  without  reasonable  or  probable  cause:  Adams  v.  Lisher,  3  Blackf.  241; 
2S  Am.  Dec.  102;  ScoUen  y.  Longfellow,  40  Ind.  23;  and  there  appears  to  be 
no  doubt  of  the  snfficieacy  of  this  general  allegation,  and  that  there  is  no 
necessity  of  stating  the  facts  or  evidence  by  which  the  plaintiff  will  support 
it:  Benson  v.  Bacon,  99  Ind.  156;  though  if  such  facts  are  so  fully  stated  as 
to  show  that  the  prosecution  was  without  probable  cause,  the  general  allega* 
tion  of  its  absence  may  be  omitted:  Wall  v.  Toomey,  52  Conn.  35.  As  it  is 
not  the  innocence  of  the  accused  or  the  failure  of  the  prosecution  which 
■nbjects  the  prosecutor  to  liability,  but  his  having  proceeded  in  the  absence 
of  probable  caose,  any  allegation  which  falls  short  of  showing  this  absence  is 
insufficient.  Hence  a  complaint  is  defective  in  this  respect  which  merely 
Alleges  that  the  charge  made  was  false  and  malicious:  Scotten  v.  Longfellow, 
40  Ind.  23;  Kirtley  v.  Deck,  2  Munf.  10;  5  Am.  Dec.  445;  Young  v.  Qregoiie, 
3  Call,  446;  2  Am.  Dec.  556;  Ziegkr  v.  Powell,  54  Ind.  173.  The  complaint 
mast  also  allege  that  the  charge  against  the  plaintiff  was  made  maliciously, 
•8  well  as  without  probable  cause:  Turner  v.  Walker,  3  Gill  &  J.  377;  22 
Am.  Dec  329;  and  if  the  recovery  of  special  damages  is  sought,  they  should 
be  stated  with  particularity:  Stanfeld  v.  Philiipa,  78  Fa.  St.  73;  as  where 
plaintiff  wishes  to  enhance  damages  by  showing  his  mistreatment  while  in 
prison:  Miles  v.  Weston,  60  III.  361;  or  bia  losses  in  his  business:  Borne  w. 
Sullivan,  83  111.  30. 

Answbr.  —  In  an  early  South  Carolina  case  it  was  erroneously  stated  that 
the  defense  of  prubable  cause  presents  new  matter,  and  therefore  is  not  ad« 
missible  under  the  general  issue:  Font  v.  McDaniel,  1  Brev.  172;  2  Am.  Deo. 
€60.  The  absence  of  probable  cause  is  one  of  the  grounds  of  action  neces- 
sarily alleged  in  the  plaintiff 's  complaint,  and  anything  which  merely  dis> 
proves  the  necessary  allegations  of  the  plaintiff's  complaint  is  not  new  matter, 
and  need  not  be  specially  alleged.  With  reference  to  the  various  matters 
which  we  have  shown  must  be  stated  in  the  complaint,  there  is  no  doubt 
that  they  may  be  put  in  issue  by  a  general  denial,  and  that  all  evidence 
tending  to  counteract  or  contradict  the  evidence  required  to  be  offered  by 
plaintiff  in  support  of  his  complaint  is  admissible  under  the  general  issue,  and 
therefore  need  not  be  specially  pleaded.  Hence,  under  the  general  issue,  the 
defendant  is  entitled  to  prove,  if  he  can,  that  the  plaintiff  was  guilty  of  the 
crime  charged  against  him:  Bruley  v.  Rose,  57  Iowa,  651;  or  that  the  prosecu* 
tion  was  not  malicious:  Hitchcock  v.  North,  5  Rob.  (La.)  328;  39  Am.  Deo.  540; 
Sparling  v.  Conway,  75  Mo.  510;  or  was  upon  probable  cause:  Trogden  v. 
Deckard,  45  Ind.  572;  Brigkam  ▼.  Aldrieh,  105  Mass.  212;  HUcJicock  v.  North, 
5  Rob.  (La.)  328;  39  Am.  Dec  540;  Oriffin  v.  Chubb,  7  Tex.  603;  58  Am.  Dec 
85;  and  as  part  of  his  defense  of  probable  cause,  the  advice  which  he  received 
from  his  counsel,  and  that  it  was  made  after  a  full  and  fair  disclosure  of  the 
facts:  Sparling  v.  Conway,  6  Mo.  App.  2S3;  75  Mo.  510;  Levy  v.  Brannan,  39 
Cal.  485;  Folger  v.   Waalibum,  137  Mass.  6a 

EviDENCit  —  Burden  of  Proof  —  As  it  is  essential  that  the  plaintiff  in  his 
complaint  affirmatively  allege  all  the  facts  necessary  to  support  his  action,  it 
follows  that  he  must  assume  the  burden  of  proof  in  respect  to  each  of  these 
allegations,  and  by  his  evidence  establish  to  the  satisfaction  of  the  court  and 
jury  fliat  be  has  been  prosecuted  by  the  defendant,  that  the  prosecution  has 
terminated  in  his  favor,  that  it  was  malicious,  and  without  probable  cause; 
and  i£  by  his  evidence  he  does  not  make  out  a  prima  fade  case  apon  all  of 
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these  issnei,  he  mast  fail:  PurceU  r.  MacNamara,  9  East,  361 ;  I  Camp.  I99| 
Lavender  r.  Hudgent,  32  Ark.  763;  Mitchinson  v.  Cross,  68  111.  366;  Rou  r, 
Innu,  35  111.  487;  85  Am.  Deo.  375;  Morton  r.  Young,  65  Me.  24;  92  Am. 
Dec  665;  Jones  v.  Jones,  71  Cal.  89;  McNuUy  t.  Walker,  64  Miss.  198;  But- 
ton  ▼.  Andersim,  103  Pa.  St.  161;  McFarland  v.  Washburn,  14  111.  App.  369; 
Palmer  r.  Richardson,  70  111.  544;  Davie  r.  Wisher,  72  111.  262;  Calef  t. 
Thomas,  81  111.  478;  ScoU  r.  SJtehr,  28  Gratt  891;  Boeger  t.  Langenberg,  97 
Mo.  390;  10  Am.  St.  Rep.  322.  It  has  been  said,  however,  that  after  proof 
of  malice,  slight  evidence  of  want  of  probable  canse  is  sufficient:  Orant  r. 
Deuel,  3  Rob.  (La.)  17;  38  Am.  Dec.  228;  and  becanse  it  involves  a  negative, 
that  only  such  proof  of  want  of  probable  canse  is  required  in  any  case:  Wil- 
liama  t.  Vanmeter,  8  Mo.  339;  41  Am.  Deo.  644.  We  shall  first  refer  to  the 
evidence  admissible  on  behalf  of  the  plaintiff  to  make  out  his  case,  and  next 
to  the  evidence  receivable  on  behalf  of  the  defendant  to  rebut  the  case  of 
the  plaintifil 

Evidence  of  the  Proceedings  in  Court.  —  A  Judicial  record  is  always  ad> 
missible  to  prove  itself,  and  as  the  plaintifTs  cause  of  action  is  based  upon 
the  commencement  and  termiuation  of  the  prosecution  against  him  in  a  court 
of  jastice,  he  must  necessarily  be  both  allowed  and  required  to  prove  such 
commencement  and  termination  by  the  best  evidence.  In  one  case  it  was 
very  strangely  said  that  the  record  of  the  plaintiff's  acquittal  is  not  admissi- 
ble in  evidence  in  his  favor:  Skidmore  v.  Bricher,  77  111.  164;  but  the  arga« 
ment  nsed  against  its  admission  demonstrates  that  what  the  court  meant 
was,  that  it  was  not  admissible  for  the  purpose  of  proving  that  his  proseca* 
tion  was  malicious  or  without  probable  cause.  It  is  not  within  the  purpose 
of  this  note  to  consider  when  or  how  the  jn^cial  record  shall  be  authenti- 
cated or  proved.  When  desired  aa  a  part  of  the  evidence  in  an  action  for 
malicious  prosecution,  it  must  doubtless  be  proved,  as  in  other  cases,  or  it 
will  be  rejected:  Lun^ord  v.  Dietrich,  86  Ala.  250;  11  Am.  St.  Rep.  37; 
though  if  the  original  record  cannot  be  had,  its  contents  may  be  established 
by  secondary  evidence:  Brown  v.  Randall,  36  Conn.  56;  4  Am.  Rep.  35;  and 
when  proved  either  by  secondary  or  original  evidence,  so  that  it  would  be  ad- 
missible in  any  other  action  in  which  it  is  material,  it  must  necessarily  be 
admitted  in  an  action  for  malicious  prosecution  for  the  purpose  of  proving 
that  there  was  a  prosecution  and  when  and  how  it  ended:  Olmstead  t.  Part- 
rldg;  16  Gray,  381;  H'innv.  Peckham,  42  Wis.  493;  Mass  v.  Meire,  37  Iowa,  97; 
Ames  V.  Snider,  69  111.  376;  Sweeney  v.  Pemey,  40  Kan.  102;  Cooper  v.  Utter* 
bach,  37  Md.  282.  Its  effect  when  it  proves  a  conviction  as  well  as  a  proseca* 
tioB  has  been  considered  at  page  142. 

Failure  to  Indict  or  to  Hold  the  Accused  to  Answer. — Whether  the  ao> 
qnittal  or  discharge  of  the  accused  may  be  considered  as  evidence  bear< 
ing  upon  the  question  of  probable  cause  for  his  prosecution  or  not,  is  a 
question  npon  which  the  courts  are  not  in  entire  harmony.  The  majority  of 
the  decisions  upon  the  subject  affirm  that  the  failure  of  the  examining  magis* 
trate  to  commit  or  the  grand  jury  to  indict  the  accused  is  admissible,  not 
merely  as  evidence  that  there  was  no  sufficient  proof  to  warrant  indicting 
him  or  holding  him  to  answer,  but  further,  that  the  prosecutor  did  not  have 
probable  cause  for  his  prosecution:  Sharpe  v.  Johnston,  76  Mo.  660;  Bortiholdt 
T.  Souillard,  36  La.  Ann.  103;  Birjehw  v.  Sickles,  80  Wis.  98;  Frost  t.  HoU 
land,  75  Me.  108;  Vinal  v.  Core,  18  W.  Va.  42;  Jones  v.  Finch,  84  Va.  204; 
Jiidiolmn  r.  Cogfiill,  9  Dowl.  ft  R.  13;  Johnson  v.  Chambers,  10  Ired.  287; 
Oriffin  V.  Chubb,  7  Tex.  60.*?;  68  Am.  Dea  86;  Sappington  v.  Watson,  60  Mo. 
83)  Cooper  r.  l/tterbach,  37  Md.  282;  Strauu  r.  Young,  36  Md.  264;  Caspersom 
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▼.  Sproule,  39  Mo.  39.  When  we  remember  that  the  commencement  of  th« 
prosecution  must  precede  the  examination  before  the  magistrate  or  the  grand 
jury,  and  that  at  the  latter  the  accused  has  the  benefit  of  all  explanatory  cir- 
cuinstaaces  which  hare  been  discovered  since  the  charge  was  preferred 
against  him,  and  sometimes  of  such  evidence  as  he  can  procure  either  to  ex- 
plain or  contradict  that  upon  which  the  prosecutor  was  authorized  to  act,  it 
seems  remarkable  that  the  finding  of  the  examining  magistrate  or  of  the 
grand  jury,  even  though  it  be  conceded  to  be  evidence  of  the  want  of  probable 
cause  for  holding  the  accused  to  answer,  should  have  ever  been  received  as 
evidence  of  want  of  probable  cause  on  the  part  of  the  prosecutor  when  ha 
instituted  the  prosecution.  It  is  not  disputed  that  the  jury  may  infer  the 
existence  of  malice  from  the  want  of  probable  cause.  If  the  absence  of 
probable  cause  may  be  inferred  from  the  failure  of  the  prosecution,  then  the 
final  result  is,  or  may  be,  that  the  prosecutor  may  be  held  liable  for  a  mali- 
cious prosecution  without  any  other  evidence  than  that  of  his  having  caused 
a  prosecution,  or,  at  least,  that  the  burden  of  proof  must  be  assumed  by  the 
defendant  after  the  plaintiff  has  introduced  the  formal  evidence  of  his  prose- 
cution  and  discharge.  Hence,  in  a  few  of  the  states,  the  decisions  declare 
that  the  discharge  of  the  accused  is  not  admissible  as  evidence  of  probable 
cause,  and  that  the  effect  of  such  discharge  is  limited  to  proving  that  the 
prosecution  has  terminated:  Thompson  v.  Beacon  Valley  Rubber  Co.,  56  Conn. 
493;  Hetdt  v.  Webster,  60  Tex.  207;  Oanea  v.  Southern  Pac.  R.  R.  Co.,  51  Cal. 
140;  Frowman  v.  Smith,  Litt.  Sel.  Cas.  7;  12  Am.  Dec.  265;  Stavb  v.  Van 
Bet-huysen,  36  La.  Ann.  467;  A-pger  v.   Woolston,  43  N.  J.  L.  67. 

Acquittal  a»  Evidence  of  Want  of  Probable  Cause.  — If  the  prosecution  ter- 
minated in  favor  of  the  accused  otherwise  than  by  his  discharge  by  the  grand 
jury  or  the  committing  magistrate,  the  decisions  agree  that  such  termination 
is  not  evidence  of  the  absence  of  probable  cause.  Hence,  though  he  proves 
a  verdict  of  acquittal  and  a  judgment  in  his  favor  thereon,  he  must  still  offer 
some  evidence  tending  to  show  that  his  prosecution  was  without  probable 
cause:  Grant  v.  Deuel,  3  Rob.  (La.)  17;  38  Am.  Dec.  228;  BiUing  ▼.  Ten  Eyck, 
82  Ind.  421;  42  Am.  Rep.  505;  Griffin  v.  Chubh,  7  Tex.  603;  58  Am.  Deo.  85; 
Boeger  v.  Langenberg,  97  Mo.  390;  10  Am.  St.  Rep.  322;  Stewart  r.  Sonnebom, 
98  U.  S.  187;  Oilman  v.  Abrams,  9  Bush,  738;  Purcellv.  MacNamara,  9  East, 
361;  1  Camp.  199;  Sweeney  v.  Pei-ney,  AO  Kan.  102.  In  some  of  the  states, 
a  justice  of  the  peace,  or  other  magistrate  before  whom  a  criminal  prosecu- 
tion is  tried,  is  required,  if  be  finds  it  to  have  been  malicious  and  without 
probable  cause,  to  state  such  conclusion  in  his  docket,  and  to  assess  the  costs 
against  the  prosecutor.  The  effect  of  his  conclusion  is,  however,  limited  to 
the  imposition  of  such  costs,  and  his  finding  cannot  be  received  in  a  civil  action 
as  evidence  of  the  want  of  probable  cause:  Casey  v.  Sevatson,  30  Minn.  516.  So 
the  abandonment  of  the  prosecution,  or  its  dismissaVon  the  entry  of  a  nolle  prose- 
qui, at  the  instance  or  with  the  assent  of  the  prosecutor,  after  the  accused  has 
been  held  to  answer  by  a  magistrate  or  grand  jury,  is  not  evidence  of  the  want 
of  probable  cause  for  the  commencement  of  the  prosecution:  FlicJdnger  r. 
Wagner,  46  Md.  580;  Yocum  v.  Polly,  1  B.  Mon.  358;  36  Am.  Dec.  583; 
CockfieldV.  Braveboy,  2  McMull.  270;  39  Am.  Deo.  123;  Joiner  ▼.  Ocean  Steam,- 
thip  Co.,  86  Ga.  238;  Purcell  v.  MacNamara^  9  East,  361;  1  Camp.  199;  Cheen 
T.  Cochran,  43  Iowa,  544: 

Evidence  that  the  Prosecution  was  to  Accomplish  Some  Collateral  Purpose  or  to 
forward  some  private  interest  of  the  prosecutor  is  always  admissible,  both  to 
show  thS  absence  of  probable  cause  and  to  create  the  inference  that  it  was 
malicious,  and  that  th«  real  or  chief  object  of  the  prosecutor  was  to  obtain 
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ponesslon  of  property,  or  the  payment  of  a  debt,  and  the  like:  SehoJUld  r. 
Fenrra,  47  Pa.  St.  104:  8G  Am.  Dec.  632;  Poddock  v.  Watta,  116  Ind.  146;  9 
Am.  St.  Rep.  832;  KimUdl  v.  Bate*,  60  Me.  308;  McDonald  v.  Boole,  2  Bing. 
N.  (1  207;  2  Scott,  3o9;  1  Ho.lgea,  314;  Brooks  v.  IVanmck,  2  Stark.  389; 
Grundy  ▼.  Crescent  News  and  Ilot<l  Co.,  33  La.  Ann.  974;  UiaU  v.  Kinkaid,  28 
Neb.  721;  Tucker  v.  Cannon,  28  Neb.  196, 

Beputation  qfthe  Ptaintif.  —  In  a  coaple  of  cases  decided  in  the  court  of  ap- 
peals of  Missouri,  it  was  asserted  that  the  plaintiff  in  an  action  for  malicious 
prosecution  ought  not  to  be  allowed  to  prove  that  bis  reputation  before  such 
prosecution  was  good:  Kennedy  v.  hoUaday,  25  Mo.  App.  503;  Brennan  v. 
Tracy,  2  Mo.  App.  640;  and  in  Illinois  it  was  said  that  while  evidence  of  the 
plaintiff"s  good  reputation  should  be  received  when  the  charge  against  him 
was  made  upon  information  and  belief,  for  the  purpose  of  showing  whether 
the  defendant  probably  believed  what  be  swore  he  did,  yet  that  it  was  not 
admissible,  where  the  charge  was  made  as  of  the  prosecutor's  own  knowl- 
edge: Skidmore  r.  Bricker,  77  111.  164.  Reason  or  authority  in  support  of 
either  decision  we  have  not  heard  or  seen,  and  hope  to  be  spared  hearing  or 
seeing.  Certainly  a  reasonable  man  ought  to  pause  before  making  a  charge 
of  crime  against  one  whom  he  knows  to  bear  a  good  reputation,  and  to  have 
lired  a  blameless  life  in  the  community  in  which  be  resides.  For  the  pur- 
pose of  showing  that  his  prosecution  was  without  probable  cause,  the  plain- 
tiff may,  therefore,  offer  evidence  of  his  previous  good  reputation,  and  that 
it  waa  known  to  his  accuser,  or,  from  the  latter's  long  acquaintance,  should 
have  been  known  to  him:  McltUire  v.  Levering,  148  Mass.  646;  12  Am.  St. 
Rep.  694;  Koaa  v.  InnU,  35  111.  487;  85  Am.  Dec  373;  BUmard  v.  Hayes,  46 
Ind.  IG6;  15  Am.  Rep.  291;  Woodworth  v.  Mdls,  61  Wis.  44;  60  Am.  Rep. 
135;  Israel  v.  Brooks,  23  111.  575. 

Evidence  Tending  to  Prove  Actual  TU-unll  on  the  part  of  the  prosecutor  tow- 
ards the  accused  is  always  admissible  for  the  purpose  of  raising  the  infer- 
ence that  the  prosecution  was  induced  by  malice:  Caddy  r.  Barlow,  1  Moody 
fe  R.  275;  Tttomas  v.  Norris,  64  N.  C.  780.  Such  ill-will  or  malice  may  be 
established  to  the  satisfaction  of  the  jnry  from  the  conduct  as  well  as  language 
of  the  prosecutor,  and  without  showing  any  other  hostile  demonstrations  be- 
yond those  manifested  in  the  mode  of  prosecuting  or  preferring  the  charge, 
as  where  the  means  employed  by  the  prosecutor  were  unnecessarily  injurious: 
Thompson  t.  Force,  66  111.  370;  Turner  ▼.  Walker,  3  Gill  &  J.  377;  22  Am.  Deo. 
829;  or  the  value  of  the  property  the  accused  was  charged  with  taking  wsa, 
in  the  affidavit  for  his  arrest,  grossly  overstated:  Woodworth  r.  Mills,  61  Wis. 
44;  60  Am.  Rep.  1.36;  or  unusual  xeal  was  manifested  by  the  proeecntori 
Oarvey  v.  Wayson,  42  Md.  178;  Straus  r.  Young,  36  Md.  246;  or  his  acts  were 
rash  and  wanton:  Trams  t.  Smith,  I  Pa.  St  234;  44  Am.  Dec  125;  Castbeer 
Riee,  18  Neb.  203;  or  a  false  statement  of  the  ease  was  made  by  him  for  the 
purpose  of  procuring  advice  from  an  attorney,  favorable  to  the  arreat:  WUd 
9.  Odell,  66  Cal.  136. 

The  Facts  and  Circumstances  under  Which  the  Prosecutor  Acted  may  be  proved 
for  the  purpoee  of  showing  that  he  could  not,  as  a  reasonable  man,  have  be- 
lieved in  the  tmth  of  the  charge  made  by  him,  and  that  bia  conduct  oan  be 
Imputed  to  nothing  but  malice.  Thus  plaintiff  may  prove  that  he  was  the 
ewner  of  property  with  the  theft  of  which  he  was  charged,  and  that  the  proe- 
tontor  knew  of  such  ownership:  Lunsford  r.  Deitrich,  86  Ala.  250;  11  An. 
St  Rep.  37;  that  though  the  accused  was  charged  with  unlawfully  and  for- 
eibly  defending  poiseasion  of  property,  the  only  defense  made  by  him  was  in 
lawfal  resistance  of  an  attack  made  by  the  proaecutor:  Casebetr  r.  Biet,  18 
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Neb.  203;  that  a  charge  of  larceny  was  preferred,  when  the  prosecutor  knew 
that  the  property  bad  been  taken  up  under  the  estray  laws,  and  had  no  rea- 
son for  believing  it  to  have  been  stolen:  Bauer  v.  Clay,  S  Kan.  5S0;  that  the 
prosecutor  charged  the  commission  of  the  crime  of  perjury  in  making  an 
af5davit  averring  his  insolvency,  when  be  must  have  known,  from  a  proper 
examination  of  his  affairs,  that  he  was  in  fact  insolvent,  and  that  the  charge 
of  insolvency  was  true:  MorUross  v.  Bradsby,  68  111.  185;  that  at  the  time  the 
accnsed  was  charged  with  having  fraudulently  disposed  of  mortgaged  chat* 
tels,  he  had  a  large  amount  of  other  property  liable  to  be  taken  in  payment 
of  his  debts,  for  the  purpose  of  showing  that  his  prosecutor  could  not  have 
believed  that  the  disposal  of  the  mortgaged  property  was  for  the  purpose  of 
defrauding  the  mortgagee:  Reiaan  v.  Mott,  42  Minn.  49;  18  Am.  St  Rep.  489. 
As  bearing  upon  the  question  of  probable  cause,  the  plaintiff  may  offer  and 
the  court  receive  evidence  tending  to  show  that  the  person  upon  whose  infor- 
mation the  prosecutor  acted  was  known  to  him  to  be  unreliable  or  to  have 
been  in  prison:  Mclntire  v.  Levering,  148  Mass.  546;  12  Am.  St.  Rep.  594. 
It  is  not  evidence  of  the  absence  of  probable  cause  that  the  prosecutor  did 
not  seek  the  accused  for  the  purpose  of  inquiring  whether  he  had  any  defense, 
or  of  giving  him  an  opportunity  to  explain  the  circumstances  creating  the 
belief  in  his  guilt:  Miller  v.  Chicago  etc  R.  R.  Co.,  41  Fed.  Rep.  898;  and 
even  when  the  accused  is  sought  and  denies  his  guilt,  the  prosecution,  after 
such  denial,  is  not  without  probable  cause,  if  all  the  known  facts  in  the  case, 
including  the  denial,  were  sufficient  to  induce  a  reasonable  ground  of  snspi* 
eion  of  the  plaintiff's  guilt:  Chicago  etc  R.  R.  Co.  v.  Kridci,  30  Neb.  216. 
The  fact  that  no  evidence  was  offered  by  the  prosecutor  to  sustain  his  chargt 
when  it  came  up  for  hearing  and  trial  may  be  proved  by  any  person  who  wa4 
present  at  the  trial  or  hearing,  for  the  purpose  of  showing  that  it  was  without 
probable  cause:  John  v.  Bridgman,  27  Ohio  St.  22.  But  if  there  was  some 
evidence  offered,  the  judge  or  magistrate  will  not  be  permitted  to  state  hia 
▼iew  of  its  effect,  nor  that  he  discharged  the  accused  because  the  evidence 
Wits  insufficient  to  hold  him:  Dempsey  y.  State,  27  Tex.  App.  269;  II  Am.  St. 
Rep.  193;  nor  are  any  of  the  observations  of  the  judge  or  magistrate  during 
the  trial  or  examination,  or  in  pronouncing  judgment,  admissible  against  the 
prosecutor:  Wetzlar  v.  Zachariah,  16  L.  T.,  N.  S.,  432;  Barker  r.  Angell,  2 
Moody  &  R.  371.  There  is  a  conflict  in  the  authorities  as  to  whether  on  the 
trial  of  the  civil  action  for  malicious  prosecution  evidence  may  be  received 
for  the  purpose  of  showing  what  was  the  testimony  of  a  witness  at  the  hear- 
ing or  trial  of  the  criminal  charge.  On  the  one  side,  it  is  said  that  such  evi- 
dence is  inadmissible  either  to  show  probable  cause  or  the  want  of  it,  because 
it  is  not  the  best  evidence,  and  that  the  witnesses  examined  at  the  criminal 
trial,  if  their  testimony  is  again  desired,  must  be  called  and  examined  at  the 
trial  of  the  civil  action:  Ricfiardt  r.  Foulke,  3  Ohio,  52;  Burt  v.  Place,  4 
Wend.  591;  but  a  slight  preponderance  of  the  authorities  dissents  from  this 
riew,  and  maintains  that  upon  the  issue  of  probable  cause  it  is  competent 
for  either  party  to  show  what  was  testified  to  at  the  trial  of  the  criminal 
charge;  that  this  need  not  be  proved  by  the  testimony  of  the  witnesses  them- 
selves, for  they  may  have  forgotten  their  own  testimony,  or  may,  in  the  civil 
action,  testify  falsely  concerning  it,  and,  therefore,  that  it  is  competent,  either 
from  the  reporter's  notes  of  the  trial,  or  by  the  oral  testimony  of  any  other 
person  who  was  present  and  remembers,  to  prove  what  was  said  by  any  wit- 
ness or  fitnesses  upon  bis  examination  on  the  trial  of  the  criminal  chargei 
Goodrich  t.  Warner,  21  Conn.  432;  Broton  v.  Willoughby,  5  CoL  1;  Bacon  t. 
Totme,  4  Cnsh.  238.     The  declarations  of  the  arresting  officer  are  not  admia- 
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■ible  for  the  purpose  of  showing  the  malice  of  the  prosecutor,  where  they 
Were  not  made  in  hia  presence  or  hearing,  nor  by  his  authority:  Beitan 
T.  i/otf,  42  Minn.  49;  18  Am.  St.  Rep.  489;  nor  can  the  right  of  the  oflft. 
eer  to  represent  or  speak  for  the  prosecutor  or  the  existence  of  a  conspir* 
ftoy  between  him  and  the  officer  be  proved  by  the  latter's  declarationst 
Cliiisman  v.  Carney,  33  Ark.  318.  The  plaintifif  ought  not  to  be  allowed  to 
give  evidence,  the  only  purpose  of  which  must  be  to  create**  prejudice 
against  the  defendant  or  a  sympathy  for  the  plaiuti£  Hence  the  reception 
of  evidence  to  the  effect  that  the  character  of  the  defendant  was  bad:  Walker 
V.  PUtman,  108  Ind.  341;  or  that  the  plaintiff  was  a  minor  when  he  was  prose- 
cuted,  or  at  the  time  of  the  commission  of  the  supposed  crime  of  which  be 
was  charged,  is  erroneous:  Mofea  v.  Bate3,  74  Ala.  374. 

Evidence  for  Defendant  —  Judicial  Proceedings.  — The  record  of  the  criminal 
prosecution  ii  also  evidence  for  the  defendant,  and  so  far  as  it  speaks  in  his 
faTor  is  in  some  respects  inore  efficient  than  when  it  is  received  on  behalf  of 
the  plaintiff.  What  its  effect  is  when  it  shows  a  conviction,  whether  such  a 
conviction  has  been  vacated  or  not,  we  have  considered  at  page  142.  If  any* 
thing  appears  from  the  proceedings  against  the  plaintiff  which  may  be  oon- 
atrued  as  an  admission  either  of  his  guilt,  or  of  there  being  probable  cause  for 
his  prosecution,  it  is  admissible  against  him.  Therefore,  it  has  been  held  that 
the  voluntary  waiver  by  the  accused  of  his  examination,  and  his  entering  into 
recognizance  for  his  appearance  to  answer  the  charge  against  him,  were  ad- 
missible as  evidence  of  probable  cause  for  his  prosecution:  French  v.  Smith,  4 
Vt.  363;  24  Am.  Dec.  616;  Vansickle  v.  Broton,  68  Mo.  627.  The  fact  that  the 
accused  was  held  to  answer  by  the  examining  magistrate,  or  was  indicted  by 
the  grand  jury,  is  generally  treated  as  prima  facte  but  never  as  conclusive  evi- 
dence of  probable  cause:  Diemer  ▼.  Herber,  75  Cal.  287;  Oanea  v.  Southern 
Pac  R.  R  Co.,  51  Cal.  140;  HaU  v.  Boylen,  22  W.  Va.  234;  Raleigh  v.  Cook, 
60  Tex.  438;  Oraham  v.  Noble,  13  Serg.  &  R.  233;  Bacon  v.  Towne,  4  Cash. 
217;  Rosa  v.  Hkeon,  46  Kan.  650;  Ricord  v.  Central  Pac  R.  R.  Co.,  16  Nev. 
167;  Oarrard  ▼.  Willet,  4  J.  J.  Marsh.  628;  Peck  v.  Chouteau,  91  Mo.  138;  60 
Am.  Rep.  236;  Bell  y.  Pearey,  11  Ired.  233;  Brotm  v.  Qriffin,  Cheves,  32;  and 
the  principal  case;  though  this  effect  has  sometimes  been  denied  to  his  indict- 
ment: Motet  Y.  Bates,  80  Ala.  382.  If  the  jury  or  the  court  entertained  doubt 
upon  the  subject  of  the  innocence  of  the  accused,  this  fact  is  generally  per- 
mitted to  be  proved,  as  tending  to  show  probable  cause.  If  there  were  two 
trials,  because  the  jury  on  the  first  trial  could  not  agree,  this  is  unquestionably 
evidence  of  probable  cause:  Johnson  t.  Miller,  63  Iowa,  629;  60  Am.  Rep.  768; 
and  though  the  jury  ultimately  concurred  in  a  verdict  of  acquittal  on  the 
first  trial,  it  has  been  held  that  parol  evidence  is  admissible  for  the  purpose 
of  showing  that  they  hesitated,  and  that  they  entertained  doubts  of  the  inno- 
cence of  the  accused  from  the  evidence  before  them:  Orant  v.  Deuel,  8  Rob. 
(La.)  17;  38  Am.  Deo.  228;  Smith  v.  Macdonald,  3  Esp.  7.  This  character  of 
evidence  concerning  the  deliberations  of  the  grand  jury  has  been  excluded, 
and  we  think  properly,  both  because  the  accused  may  not  have  had  any  oppor- 
tunity to  present  evidence  in  his  favor  before  them,  and  because  public  policy 
is  best  mbserred  by  keeping  secret  the  votes  and  opinions  of  the  grand 
Jnrort:  Seotten  f.  Longfellow,  40  Ind.  23. 

Bad  Reputation  of  Plaintiff.  — One  of  the  elements  of  damage  which  the 
Jury  may  properly  consider  is  the  injury  to  the  reputation  of  the  plaintiff  by 
hia  prosecution,  and  that  injury  is  manifestly  less  when,  before  the  proseca- 
tion,  he  had  little  or  no  reputation  to  lose.  So  one  ia  more  likely  to  enter- 
tain a  reasonable  belief  in  the  guilt  of  a  person  of  bad  reputation  than  of  one 
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whose  repntation  is  good.  Evidence  of  the  bad  reputation  of  the  plaintiff 
before  the  charge  wm  preferred  against  him  is  therefore  admissible  both  in 
mitigation  of  damages  and  to  show  that  his  prosecution  was  not  without 
probable  cause:  Sosenkramv.  Barker,  115  111.  331;  66  Am.  Rep.  169;  O'Brien 
T.  Frasier,  47  N.  J.  L.  349;  54  Am.  Rep.  170;  Gregory  v.  Chamber*,  78  Mo. 
294;  Martin  v.  Hardesty,  27  Ala.  458;  62  Am.  Dec.  773;  Fitzgibbon  v.  Brown, 
43  Me.  169;  Rodriguez  v.  Tadmire,  2  Esp.  721;  Miller  v.  Brown,  3  Mo.  127; 
23  Am.  Dec.  693;  Gee  r.  Culver,  13  Or.  598;  Pullen  y.  Glidden,  68  Me.  659. 
The  defendant  is  entitled  to  show  that  when  the  plaintiff  was  arrested  he 
was  in  the  company  of  a  person  of  bad  character,  and  that  he  harbored  and 
habitually  associated  with  persons  of  that  character,  and  thereby  exposed 
himself  to  suspicion:  Hitchcock  v.  North,  5  Bob.  (La.)  328;  39  Am.  Dec.  540;  or, 
though  the  prosecution  was  for  larceny,  that  the  plaintiff  had  the  reputation 
of  being  a  gambler  and  horse-racer:  Martin  ▼.  Hardesty,  27  Ala.  458;  62  Am. 
Deo.  773.  If  the  prosecution  was  for  the  purpose  of  compelling  plaintiff  to 
give  sureties  to  keep  the  peace,  the  defendant  may  show  not  only  that  the 
plaintiff  threatened  him,  but  that  his  repntation  was  that  of  a  violent  and 
quarrelsome  man:  Sherwood  ▼.  Heed,  35  Conn.  450;  95  Am.  Dec.  284.  From 
tiie  general  rule  that  the  bad  reputation  of  the  plaintiff  may  be  proved  by 
the  defendant,  there  is  a  slight  and  feeble  dissent:  Oliver  v.  Pate,  43  Ind. 
132;  Eschbach  ▼.  Hurtt,  47  Md.  61.  In  Wisconsin,  while  the  general  rule  is 
oonoeded,  it  has  been  held  that  evidence  of  such  reputation  is  not  admissible 
under  the  general  issue:  Seheer  v.  Keoum,  34  Wis.  349. 

Evidence  of  Other  Crimea.  —  Though  the  plaintiff  must  be  prepared  to  defend 
his  general  reputation,  he  is  not  required  to  meet  charges  of  specific  offenses: 
Gregory  v.  Thomas,  2  Bibb,  286;  5  Am.  Deo.  608;  nor  can  the  prosecutor  sup- 
port  his  defense  of  probable  cause  by  proving  that  though  the  plaintiff  did  not 
commit  the  crime  of  which  he  was  accused,  yet  that  he  did  at  or  about  the 
same  time  commit  another  and  entirely  different  offense:  Carson  v.  Edyeworth, 
43  Mich.  241;  Chrisman  v.  Carney,  33  Ark.  316;  Patterson  v.  Oarlock,  39 
Mich.  447;  Sutton  v.  McConnell,  46  Wis.  269.  When,  however,  a  guilty 
knowledge  is  essential  to  the  crime  of  which  plaintiff  was  accused,  the  de- 
fendant may  prove  facts  and  circumstances,  known  to  him  at  the  time  of  the 
prosecution,  sufficient  to  create  a  belief  in  the  mind  of  a  reasonable  man, 
and  in  fact  creating  a  belief  in  the  defendant's  mind,  that  the  accused  had 
committed  other  offenses  like  that  for  which  he  was  prosecuted:  TheUn  v. 
Dorsey,  59  Md.  639;  Thomas  ▼.  Russell,  9  Ex.  764. 

Di^endant's  Evidence  of  his  Motives.  —  The  defendant  in  those  states  in 
which  he  is  permitted  to  testify  in  his  own  behalf  is  allowed  to  give  direct 
evidence  of  his  motives  and  purposes  in  the  prosecution.  He  may  be  asked 
whether  he  was  actuated  by  malice  or  not,  whether  he  made  the  complaint 
against  the  accused  in  good  faith,  entertaining  an  honest  belief  in  his  guilt: 
Sherburne  ▼.  Rodman,  61  Wis.  474;  Oreer  r.  Whitfield,  4  Lea,  85;  or  whether 
he  had  any  ill-feelings  against  him:  Vansietle  v.  Brown,  68  Mo.  627;  McCor- 
mkk  V.  Perry,  47  Hun,  71;  Coleman  t.  Heurieh,  2  Maokey,  189;  or  whether 
from  all  the  facts  known  to  him  when  he  commences  the  prosecution,  taken 
in  connection  with  the  advice  of  his  counsel,  he  believed  the  charge  to  be 
true  and  the  accused  guilty:  Heap  v.  Parrish,  104  Ind.  36;  Turner  v. 
O'Brien,  6  Neb.  542;  Spalding  r.  Louie,  56  Mich.  366;  Sparling  y.  Conway,  76 
Me.  510.  Of  course  the  testimony  on  this  point  is  not  conclusive  in  his 
favor,  ^nt  it  to  be  weighed  in  connection  with  the  other  evidence  of  the  case, 
and  the  jury  must  determine  from  what  he  did  and  the  circumstances  under 
whidh  he  did  it,  as  well  as  from  his  present  testimony  concerning  his  motive^ 
vhetiier  his  prosecution  was  without  probable  cause  and  malicious  or  not. 
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Facta  not  Known  to  the  Proaeaitor.  — Evidenc«  tending  to  prove  the  actaaj 
guilt  of  the  plaintiff  ia  always  atimissible  in  favor  of  the  defendant,  for  • 
guilty  man  will  not  be  permitted  to  recover  for  hia  prosecution  whether  the 
facts  within  the  knowledge  of  the  prosecutor  at  the  time  the  charge  was 
made,  were  or  were  not  sutiicieDt  to  justify  the  making  of  it.  But  with  this 
exception,  the  defense  of  probable  cause,  so  far  as  it  is  made  to  depend  upon 
the  ground  that  there  were  circumstances  sufficient  to  excite  the  suspicion  of 
a  reasonable  and  pmdeut  man,  and  generate  in  his  mind  the  conviction  of  the 
guilt  of  the  accused,  is  restricted  to  facts  known  to  the  prosecutor  when  h* 
preferred  his  charge.  It  may  be  that  there  were  other  existing  circum- 
stances of  which  be  afterwards  became  aware,  and  which,  had  he  known 
them  at  the  time,  would  have  strengthened  his  conviction  and  made  it  more 
reasonable,  but  as  he,  from  not  knowing  them,  could  not  have  acted  upon 
them,  evidence  of  them  should  not  be  received  to  justify  his  action:  Hark- 
rader  v.  Moore,  44  Cal.  144;  Delegal  r.  Highley,  3  Bing.  N.  C.  959;  Oalloioay 
w.  Steuni-t,  49  Ind.  166;  19  Am.  Rep.  677;  Turner  ▼.  Ambler,  10  Q.  B.  252;  6 
Jur.  346;  11  L.  J.  Q.  B.  158;  T/iretfoot  r.  NuekoU,  68  Miss.  116;  Bell  t. 
Pearqf,  5  Ired.  233;  McInUrt  T.  Levering,  148  Mass.  646;  12  Am.  St.  Rep. 
694;  Joatelyn  ▼.  MeAlliater,  25  Mich.  45.  Nor,  on  the  other  hand,  can  the 
effect  of  circumstances,  known  to  the  prosecutor,  tending  to  establish  the  ex* 
istence  of  probable  cause  be  weakened  by  other  explanatory  or  exculpatory 
facts  of  which  be  had  no  knowledge  or  notice:  King  r.  Colvin,  11  R.  I.  682. 

Evidence  pf  Facts  Justifying  the  Prosecutor.  —  In  a  preceding  part  of  thia 
note  we  have  given  instances  of  prosecutions  deemed,  as  matter  of  Uw,  to 
b«  upon  probable  cause,  and  of  other*  from  which  probable  cause  w&t  ad> 
judged  to  be  absent.  What  was  there  said  should  be  considered  in  connec* 
tion  with  what  we  shall  here  say  upon  the  subject  of  the  evidence  on  the 
part  of  the  defendant  tending  to  show  that  the  facts  and  circumstances  under 
which  he  acted  were  such  as  to  justify  his  action. 

Actions  for  malicious  prosecution  often  furnish  temptations  for  seeking  to 
bring  l>efore  the  jury  evidence  of  extrinsic  matters  for  the  purpose  of  awaken* 
ing  their  prejudices  or  sympathies,  and  there  is  no  doubt  that  all  matters 
which  can  only  minister  to  this  purpose  ought  to  be  rigidly  excluded:  Brown 
T.  Smith,  83  III.  291.  But  when  the  defense  is,  that  the  prosecutor  acted  in 
good  faith,  and  as  a  prudent  and  reasonable  man  would  act  in  the  same  cir- 
oumstances,  it  is  evident  that  his  defense  cannot  be  fully  and  fairly  made 
unless  he  is  permitted  to  disclose  to  the  jury  all  the  facts  and  circumstances 
influencing  his  action,  and  which  were  such  as  a  prudent  and  law-abiding 
man  might  reasonably  and  lawfully  act  upon:  CoUitu  r.  Hayte,  60  IlL  337; 
99  Am.  Deo.  521;  CoUins  r.  Fisher,  60  IlL  359. 

A  Mere  Suspicion  or  Belief  that  the  accused  bad  committed  the  crime  of 
which  he  is  charged,  however  sincere,  is  not  evidence  of  probable  cause.  Nor  ia 
it  materiid  that  other  persons  than  the  prosecutor  shared  in  such  belief.  Henc* 
He  should  not  be  permitted  to  prove  his  own  belief  or  the  belief  of  others,  or 
that  be  had  been  told  by  others  that  the  accused  was  guilty,  or  that  there 
was  a  general  suspicion  of  such  guilt  in  the  community,  except  he  also  shows 
that  such  belief  was  based  upon  such  information  as  might  generate  it  in  the 
mind  of  a  prudent,  reasonable  man:  Brainerd  v.  Brackett,  33  Me.  680;  HoU 
burn  V.  Neal,  4  Dana,  120;  Carl  r.  Ayers,  63  N.  Y.  14;  SCone  v.  Stevens,  19 
Conn.  219;  30  Am.  Dec.  611;  Iforvel  v.  Vogel,  39  Minn.  107;  Fnrnham  r. 
Feeley,  66  N.  T.  451.  Home  of  the  courts  have,  however,  and  perhaps  cor- 
rectly, admitted  evidence  that  it  was  commonly  reported  in  the  neighborhood 
in  which  the  partita  lived  that  the  plaintiff  had  oommitted  the  crime  for 
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which  he  was  proaecnted,  not  as  being  in  itself  sufficient  to  establish  probabl* 
eanse,  bat  as  lending  force  to  any  other  criminatory  facts  or  information: 
Pullen  T.  Olidden,  68  Me.  559;  Baron  y.  Mason,  31  Vt  201. 

The  Prosecutor  is  not  Sequired  to  Act  upon  his  Personal  Knowledge.  —  "  Ao« 
tnal  knowledge  that  the  crime  was  committed  is  not  necessary,  nor  is  it  es- 
sential that  the  prosecator  shall  know  the  facts  and  circumstances  upon 
which  he  predicates  his  belief.  He  may  act  upon  creditable  information  or  de* 
eeptive  appearances  of  guilt,  if  be  acts  in  good  faith  ":  Brown  r.  WilUmghhy, 
6  CoL  1;  Hoopery.  Vernon,  Sup.  Ot  Md.,  March,  1891.  While  the  prosecutor 
may  act  upon  information  received  from  others,  it  would  seem  to  be  his 
duty  not  to  act  upon  mere  general  charges  of  the  commission  of  the  erime 
without  doing  anything  to  verify  their  truth  when  be  could  easily  do  so,  and 
especially  when  the  person  accused  bears  a  good  reputation:  Bomholdt  t. 
Souillard,  36  La.  Ann.  103.  What  was  said  or  told  to  the  defendant  must 
generally  be  admitted  in  evidence,  not  for  the  purpose  of  establishing  that 
what  was  told  was  true,  but  of  showing  whence  came  the  information  on 
which  he  acted;  and  if  the  source  was  apparently  reliable,  and  of  a  character 
to  induce  a  prudent,  cautious  man  to  believe  that  the  plaintiff  had  been  guilty 
•f  th«  offense  for  which  he  was  arrested,  and  the  defendant  did  so  believe, 
then  such  information  makes  out  the  defense  of  probable  cause:  Lamb  r. 
Oalland,  44  CaL  609.  If  the  person  from  whom  the  information  is  derived  ia 
known  to  be  of  bad  reputation,  as  where  he  ia  a  discharged  convict,  the  prose* 
entor  is  not  justified  in  acting  upon  such  information  without  taking  any  steps 
to  verify  it:  Anderson  r.  Friend,  71  HL  476;  CJutpman  r.  Dunn,  56  Mich.  31; 
and  where  the  information  was  in  the  form  of  a  confession,  it  may  be  shown, 
to  break  its  force  aa  evidence  of  probable  cause,  that  it  was,  in  effect,  ez* 
torted  by  the  accused  from  the  person  making  it:  Harpham  v.  Whitney,  77  111. 
32;  Dorsey  v.  Clapp,  22  Neb.  564.  Where  the  information  was  received  from  a 
person  of  bad  reputation,  of  which  the  prosecutor  and  his  counsel  were  not  in* 
formed,  the  court  refused  to  decide,  as  a  matter  of  law,  that  they  were  guilty 
of  such  want  of  diligence  as  to  deprive  them  of  the  defense  of  probable  cause, 
from  the  fact  that  they  did  not  take  any  measures  to  ascertain  the  reputation 
of  their  informant,  as  they  might  readily  have  done:  Jordan  v.  Alaf/ama  etc, 
R.  R,  Co.,  81  Ala.  220.  "However  suspicious  the  appearances  may  be  from 
existing  circumstances,  if  the  prosecutor  has  knowledge  of  facts  which  will 
tend  to  explain  the  suspicions  appearances  and  exonerate  the  accused  from 
the  criminal  charge,  he  cannot  justify  a  prosecution  by  putting  forth  the 
prima  fade  circumstances,  and  excluding  those  within  his  knowledge  which 
tend  to  prove  innocence  ":  Fagnan  v.  Knox,  66  N.  Y.  525.  The  facts  and 
circumstances  upon  which  the  defense  relies  as  evidence  of  probable  cause 
must  tend  to  show  the  commission  of  the  crime  charged.  It  is  not  sufficient 
that  they  existed  and  tended  to  prove,  or  proved,  a  wrongful  or  criminal  act, 
if  it  was  not  the  act  charged.  Hence  probable  cause  for  a  prosecution  for 
larceny  ia  not  shown  by  evidence  that  the  facts  upon  which  the  defendant 
proceeded  tend  to  prove  that  the  property  had  been  converted:  Turner  r, 
O'Brien,  5  Neb.  542;  Falvey  v.  Faxon,  143  Mass.  284;  Stone  v.  Stevens,  12 
Conn.  219;  30  Am.  Dec.  661;  Bohsin  v.  Kingsbury,  138  Mass.  638;  nor  for 
perjury,  by  showing  that  the  accused  swore  falsely  in  a  matter  not  material 
to  the  issue  on  trial:  Plath  v.  Braunsdorff,  40  Wis.  107.  When,  by  mistake, 
a  charge  is  made  of  one  crime  or  against  a  certain  person,  when  the  prosecn* 
tor  intended  to  charge  another  crime  or  another  person,  it  is  said  that  proof  of 
the  crraie  intended  to  be  charged  may  be  received  in  mitigation  of  damagesi 
l^plqi  V.  McBarron,  125  Mass.  272;  O'Brien  r.  Frasier,  47  N.  J.  L.  349;  54  Am. 
Jlu.  St.  &».,  Vox.  JUL VI.— U 
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Rep.  170.  The  defendant  u  always  allowed  to  prove  that  he  acted  npon 
the  advice  of  coansel  taken  in  good  faith  and  npon  full  disclosure  of  factat 
Wright  V.  Hanna,  98  Ind.  217;  Levy  v.  Brannan,  39  Cal.  485;  Williams  v.  Van- 
meter,  8  Mo.  339;  41  Am.  Dec.  644;  Workman  v.  Shelly,  79  Ind.  442;  and  may 
■how  what  opinion  the  latter  gave  him:  Collins  v.  Hayte,  50  111.  337;  99  Am. 
Dec.  521.  And  if  the  defendant  sought  to  obtain  the  advice  of  his  counsel 
before  commencing  the  prosecution,  but  was  unable  to  do  so  because  he  could 
not  find  him,  it  may  be  shown,  to  rebut  the  inference  of  malice,  and  in  miti- 
gation of  damages,  that  before  the  arrest  was  effected,  the  attorney  was  found 
and  consulted,  and  his  advice  followed:  Hopkins  t.  McOilUcuddy,  69  Me.  273. 
For  the  purpose  of  avoiding  the  effect  of  the  advice  given  by  the  attorney,  it 
may  be  shown,  either  npon  cross-examination  of  defendant's  witnesses,  or  by 
witnesses  for  the  plaintiff  in  rebuttal,  what  facts  were  stated  to  the  at- 
torney, or  that  some  of  the  material  facts  were  omitted  from  the  state- 
ment: Cooper  T.  UUerbach,  37  Md.  282;  or  from  such  omission,  or  from  other 
facte  and  circumstances,  that  the  advice  of  the  attorney  was  sought  merely 
as  a  cover  to  protect  defendant,  and  not  in  good  faith  with  a  view  to  being 
guided  and  controlled  by  it:  McCarthy  v.  Kitchen,  69  Ind.  500. 

Daicaqks.  —  The  amount  of  damages  to  be  awarded  the  injured  party  is, 
in  an  action  for  malicious  prosecution,  left  to  the  discretion  of  the  jury,  to  be 
determined  by  them  from  all  the  evidence  submitted  for  their  consideration. 
It  is  not  proper  to  permit  witnesses  to  testify  to  the  amount  of  such  damages: 
Lunnford  v.  DeitiHch,  86  Ala.  250;  11  Am.  St.  Rep.  37.  It  is  their  province 
to  disclose  the  facts  and  circumstances  from  which  the  conclusion  of  the  jury 
is  to  be  drawn,  and  when  drawn,  it  will  not  be  reviewed  by  the  court  except 
in  extreme  cases:  Chapman  v.  Dodd,  10  Minn.  350;  Ross  ▼.  Innes,  35  Dl.  487; 
85  Am.  Dec.  373;  in  which  the  amount  of  the  recovery  is  so  disproport  onate 
to  the  injury  suffered  as  to  Indicate  that  the  jury  must  have  been  actuated  by 
passion,  prejudice,  or  some  other  inadmissible  motive:  Loetoenthal  v.  Streng, 
90  III.  74;  Walker  r.  Martin,  52  IlL  347.  It  is  important,  however,  to  con- 
sider what  elements  of  damage  may  properly  influence  the  jury  in  reaching 
a  verdict,  for  without  determining  what  these  elements  are,  it  is  impossible 
to  decide  what  evidence  should  be  admitted  or  excluded,  or  what  injuries 
are  necessarily  redressed  by  a  verdict  and  judgment  in  favor  of  the  plaintiff^ 
so  as  to  preclude  any  further  recovery  by  him.  Speaking  of  an  action  for 
malicious  prosecution,  the  supreme  court  of  Michigan  said:  "We  may  ob- 
serve, in  general  terms,  that  the  elements  of  damage  were  the  expenses  of 
the  plaintiff,  if  any,  in  and  about  the  prosecution  complained  of  to  protect 
himself;  his  loss  of  time;  his  deprivation  of  liberty,  and  the  loss  of  his  soci- 
ety to  his  family;  the  injury  to  his  fame;  personal  mortification,  and  the 
■mart  and  injury  of  the  malicious  arts  and  acts  of  oppression  of  the  parties  ": 
Hamilton  v.  Smith,  39  Mich.  222.  In  an  early  case,  it  was  said  that  for  a  ma- 
licious prosecution  the  plaintiff  may  recover  for  damages,  —  1.  To  his  fame; 
2.  To  his  person;  and  3.  To  his  property.  The  damages  to  his  fame  are 
of  the  same  character,  and  may  include  the  same  elements  as  if  the  action 
were  for  slander  or  libel.  The  damages  to  his  person  include  loss  of  his 
liberty,  and  the  danger  to  which  he  is  subjected  of  loss  of  life  or  liberty 
through  the  prosecution.  The  datnages  to  his  property  embrace  his  losses  in 
defending  himself  against  the  charge  for  which  he  is  prosecuted:  Savile  v. 
Roberts,  1  Ld.  Raym.  374;  Lavender  y.  Hudgens,  32  Ark.  763.  There  is  no 
doubt  that  he  may  recover  for  each  cl  these  three  elements  of  damage,  but 
probably  there  are  conceded  elements  of  damage  which  it  would  be  difficult 
to  include  in  either  of  these  classifications. 
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Seputation,  Damage  to.  —  That  the  plaintiff  may  recover,  in  an  action  for 
malicioas  prosecution,  for  injuries  resulting  to  bis  reputation  from  the  mak* 
ing  of  the  charge  against  him  is  beyond  controversy;  and  therefore  he  can* 
not  sustain  a  subsequent  action  of  slander  or  libel  for  preferring  the  charge 
•gainst  him,  though  if  the  charge  was  repeated  at  other  times,  a  separate 
action  may  be  sustained  for  the  damages  resulting  from  this  repetition: 
Sheldon  v.  Carpenter,  4  N.  T.  678;  65  Am.  Deo.  301;  RockweU  r.  Brown,  36 
N.  Y.  207. 

Mental  Suffering.  —  We  do  not  know  that  mental  suffering  can  properly  be 
regarded  as  an  injury  either  to  reputation,  person,  or  property,  but  the  aa< 
thorities  agree  that  the  indignity  of  being  charged  with  the  commission  of 
erime,  and  the  mental  suffering  occasioned  to  the  accused  thereby,  are  proper 
matters  to  be  considered  by  the  jury,  and  compensated  by  their  verdicti 
Parkhurat  v.  Manteller,  57  Iowa,  474;  Lunx/ord  r.  Ddtrich,  86  Ala.  250;  11 
Am.  St  Rep.  37;  MeWilUam$Y.  Hoban,  42  Md.  66. 

The  Imprisonment  of  tfie  Plaintiff  being  a  natural  conseqnence  of  his  pros* 
ecution,  he  may  recover  such  damages  as  naturally  arise  therefrom.  They 
necessarily  include  compensation  for  wounded  pride  and  the  consequent  men- 
tal  suffering,  injury  to  his  health,  iacluding  insanity  and  mental  aberration: 
Plath  V.  Braungdorff,  40  Wis.  107;  and  loss  of  time:  Hamilton  t.  Smith,  39 
Mich.  222.  The  mode  in  which  plaintiff  was  treated  may  also  be  shown,  as 
that  he  suffered  from  cold,  or  the  want  of  proper  food  and  bedding,  or  was 
kept  separate  from  his  wife:  Spear  v.  Biles,  67  Wis.  350;  Abrahams  v.  Cooper, 
81  Pa.  St.  232.  On  the  other  hand,  it  has  been  held  that  the  prosecutor  is 
not  answerable  for  the  mode  in  which  the  officers  of  a  prison  discharged  their 
duties;  and  therefore  that  indignities  and  neglects  of  theirs  ought  not  to  be 
permitted  to  enhance  the  damages  recoverable  by  the  sufferer:  Zebley  r.  Sto- 
rey, Ul  Pa.  St.  478. 

Attorneys'  Fees.  —  Expenses  incurred  in  defending  himself  against  the  pros- 
ecution, which  he  claims  to  have  been  malicious,  may  be  recovered  by  the 
plaintiff,  including  a  reasonable  fee  for  bis  counsel  in  such  criminal  prosecu- 
tion, whether  it  has  been  actually  paid  or  not:  Marshall  v.  Betner,  17  Ala. 
832;  Zeigler  v.  Powell,  54  Ind.  173;  Gregory  v.  Chambers,  78  Mo.  294;  J^rvg 
V.  Ward,  77  111.  603;  Walker  v.  PiUman,  108  Ind.  341;  Landa  t.  Obert,  46 
Tex.  539. 

Tlie  Condition  of  the  PlaitUiff'^s  Family  or  the  effect  of  his  prosecution  upon 
any  member  of  it  seems  not  to  constitute  an  element  of  damage  proper  for 
the  consideration  of  the  jury.  Hence  he  should  not  be  permitted,  for  the 
purpose  of  enhancing  his  damages,  to  prove  that  his  wife  was  dead  and  he 
had  four  children  to  support  and  care  for:  Reisan  y.  Matt,  42  Minn.  49;  18 
Am.  St.  Rep.  489;  nor  that  he  had  a  wife  living,  and  that  her  health  had  been 
injured  and  her  mind  unbalanced  by  bis  prosecution:  Hampton  t.  Jones,  58 
Iowa,  317. 

Exemplary  Damages.  — In  actions  for  malicious  prosecution,  as  in  other 
actions  for  tort,  there  is  a  difference  of  opinion  as  to  whether  damages  may  be 
allowed  by  way  of  punishment  or  example,  the  one  side  insisting  "that  com- 
pensation to  the  plaintiff  is  the  purpose  in  view;  and  when  that  is  accorded, 
anything  beyond,  by  whatever  name  called,  is  unauthorized;  that  it  is  not 
the  province  of  the  jury,  after  full  damages  have  been  found  for  plaintiff,  so 
that  he  is  fully  compensated  for  the  wrong  committed  by  the  defendant,  to 
mulct  the  defendant  in  an  additional  sum,  to  be  handed  over  to  the  plaintiff, 
as  a  punishment  for  the  wrong  he  has  done  to  the  plaintiff":  Wilson  v. 
Bowen,  64  Mich.  133;  and  the  other  contending  that,  except  as  to  expenses 
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inearr*d  And  other  •lemento  of  damage  saBceptiMe  of  precise  proof,  "no 
ineaaare  of  d*magei  can  be  prescribed  except  the  enlightened  conscience  of 
impartial  jarors":  Coleman  r.  Allen,  79  Ga.  637;  11  Am.  St.  Rep.  449;  an<l 
that  ••  the  action  is  not  maintainable  anlesa  the  conduct  of  the  dufeaJant 
haa  been  both  maliciooa  and  without  probable  cause,  the  jury  may  not  only 
eompensate  plaintiff  for  hia  actual  damages,  but,  in  addition  thereto,  award 
a  further  sum  aa  a  punishment  of  defendant  for  his  wrongful  and  mali- 
eions  aet:  MeWUbanu  r.  Hoban,  42  Md.  66;  Park/iurtl  r.  Maateller,  67  Iowa, 
474.  To  warrant  the  giving  of  exemplary  damages,  the  courta  generally  re> 
quire  that  the  eridence  be  such  aa  to  justify  the  inference  of  actual  malice, 
or  the  "  prosecution  to  hava  been  pursued  by  the  defendant  for  hia  private 
ends  and  with  reoklesa  disregard  of  the  rights  of  plaintiff":  Vinal  r.  Core,  IS 
W.  Va.  1;  Cooper  t.  Utterbaeh,  87  Md.  284;  Spear  r.  Hiles,  C7  Wis.  350;  or 
"a  formed  design  to  injure  and  oppreas"i  Bamett  r.  Reed,  61  Pa.  St  191. 
Hence  if  the  defendant  becama  reaponsible  merely  by  approving  an  unlaw* 
fnl  arraat  after  it  had  been  made,  being  without  previous  knowledge  of  it,  and 
free  from  all  actual  malice,  he  cannot  be  subjected  to  exemplary  damages: 
Rotenhran*  v.  Barker,  116  111.  831;  66  Am.  Rep.  169;  Orund  t.  Van  Fleck, 
69  IlL  478.  If  no  actual  damages  resulted  from  the  msliuions  prosecation, 
there  oan  bo  no  award  of  exemplary  damages.  If  the  defendant  has  don* 
BO  actual  injury,  there  is  no  legal  reason  for  punishing  him:  ScJiippel  r.  Nor' 
Ion,  38  Kan.  667. 

Wealth  t/  Defendant. — The  injury  to  the  fame  or  reputation  of  the  ae* 
eased  is  probably  greater  when  his  acooser  is  a  person  of  wealth  than  when 
he  is  of  humble  or  indigent  ciroumstances,  and  this  consideration  might  jus* 
tify  the  admission  of  evidenoe  of  the  defendant's  pecuniary  condition  in  all 
eases;  but  at  all  events,  where  it  is  conceded  that  the  jury  may  award  exem* 
plary  damages  by  way  of  punishment,  evidence  of  the  wealth  of  defendant 
must  necessarily  be  received  to  enable  them  to  determine  what  would  operate 
as  a  sufficient  punishment  in  the  case  before  them;  for  a  penalty  adequate  as 
a  punishment  of  a  man  of  small  or  moderate  fortune  would  have  no  punish« 
ing  or  deterring  effect  upon  a  defendant  of  great  wealth:  Peck  v.  Small,  35 
Minn.  466;  Spear  t.  Hilet,  67  Wia.  850;  Weaver  r.  Page,  6  Cal.  681;  Cole- 
man  w.  Allen,  19  Ga.  687;  11  Am.  St.  Rep.  449;  WhUfield  t.  Westbrook,  40 
Misa.  811;    Wirm  r.  Pedcham,  42  Wis.  493. 

Mitigation  t^f  Damage*.  —  With  reference  to  tho  actual  damages  suffered  by 
plaintifi^  there  ean  generally  be  no  mitigation;  for  if  he  is  entitled  to  recover 
at  all,  he  is  entitled  to  compensation  for  whatever  he  has  suffered,  and  the 
amount  of  his  recovery  cannot  be  diminished  by  proof  of  defendant's  good 
faith,  er  of  anything  else  not  sufficient  to  make  out  a  complete  defense:  Fen- 
slots  T.  SuUm,  63  Wis.  844;  Wilton  v.  Young,  31  Wis.  674.  The  previous  bad 
reputation  of  the  plaintiff  may  be  proved  in  mitigation,  because  the  injury 
resulting  to  him  from  the  prosecution  was  probably  less  than  if  his  repnta< 
tion  had  previously  been  unquestioned:  FUzjibbon  v.  Brown,  43  Me.  169; 
Bacon  r.  Towne,  4  Oush.  217;  O'Brien  r.  Frasier,  47  N.  J.  L.  349;  54  Am. 
Rep.  170;  Rotenkrant  v.  Barker,  115  Dl.  331;  66  Am.  Rep.  169.  All  evi. 
dence  tending  to  disprove  malice  is  also  admissible  in  mitigation  of  exem« 
plary  damages.  Therefore,  evidenoe  of  the  excitement  under  which  defendant 
labored  when  he  instituted  the  prosecution,  and  all  other  facts  and  circnm- 
stances  which  may  legitimately  be  considered  in  determining  whether  and 
to  what  extent  he  should  be  punished,  are  admissible  in  mitigation  of  damages: 
OarUr  t.  StaJterland,  62  Mich.  697}  Bradner  r.  Faulkner,  93  N.  T.  616. 
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Watkkoodmb  —  iNJONCfriOM  AGAINST  OBSTRUCTION.  -—  Where  »  railroad 
company,  in  constructing  its  road  acrosa  a  natural  watercourse,  totally 
diverts  the  water  therein  from  the  land  of  an  owner,  where  it  naturally 
flowed  prior  to  the  constraction  of  the  road,  such  land-owner  is  entitled 
to  a  mandatory  injuuction  against  the  company. 

Mandatobt  iNjaNcnoN  will  bb  Issubd  only  when  a  court  of  law  cannot 
grant  adequate  relief  or  where  full  compensation  in  damages  cannot  be 
made. 

George  R.  Peck,  A.  A,  Hurdy  and  Robert  Dunlap,  for  the 
plaintiffs  in  error. 

Hazlett  and  Harris,  for  the  defendant  in  error. 

Simpson,  C.  The  material  facts  in  this  case  are  substan- 
tially undisputed,  and  are,  that  Long  is  the  owner  and  has 
been  in  the  possession  of  the  land  described  in  his  petition  for 
a  long  time  prior  to  the  commencement  of  this  action,  and  to 
the  building  of  the  railroad  by  the  plaintiff  in  error,  and  is 
still  the  owner  and  in  the  possession  and  daily  occupancy 
thereof;  that  into  and  over  the  land  of  Long  there  ran  a  nat- 
ural watercourse  which  was  fed  largely,  and  in  excessive  dry 
weather  entirely,  from  and  by  a  spring  on  the  land  of  an  ad- 
joining proprietor.  The  land  is  a  part  of  the  homestead  of 
Long,  and  the  spring  furnished  a  never-failing  flow  of  water 
through  said  land.  When  the  plaintiff  in  error  constructed 
its  road  through  the  land  of  the  adjoining  proprietor,  this 
spring,  being  located  within  its  right  of  way,  was  filled  up  by 
the  building  of  an  embankment  from  twenty  to  thirty  feet 
high,  and  probably  one  hundred  feet  wide  at  its  base,  and  by 
that  means  the  flow  of  the  water  was  completely  shut  off"  and 
diverted  from  the  land  of  Long.  The  railroad  does  not  run 
through  Long's  land,  but  near  his  line.  The  spring  was  lo- 
cated about  two  hundred  feet  from  his  land.  The  water  of 
the  spring  branch  was  also  diverted  from  its  natural  channel 
by  a  ditch  dug  by  the  railroad  company  to  Four  Mile  Creek, 
fo  that  the  water  was  completely  diverted  from  the  land  of 
the  defendant  in  error  at  all  times  and  in  any  event  by  the 
filling  up  of  the  spring  and  the  construction  of  the  ditch.  The 
railroad  was  constructed  about  one  year  before  the  commence- 
ment of  this  action.  The  court  below  granted  Long  a  per- 
petaal  injunction  against  the  plaintifls  in  error  from  stopping 
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and  diverting  the  flow  of  the  water  through  the  spring  branch, 
and  from  the  spring  thereon,  from  his  land.  The  railroad 
companies  bring  the  case  here  for  review,  and  insist  that  the 
damages,  both  present  and  future,  resulting  from  diverting 
the  flow  of  the  water,  can  be  easily  measured  and  assessed  ia 
one  action;  that  the  benefit  to  Long  is  small,  and  the  incon- 
venience to  the  railroad  companies  great;  that  the  courts  will 
not  issue  a  mandatory  injunction  unless  a  very  great  necessity 
exists,  and  for  other  reasons. 

A  mandatory  injunction  is  rarely  granted.  The  case  must 
be  an  extreme  one,  to  authorize  its  issue.  It  is  universally 
restricted  to  cases  where  a  court  of  law  cannot  grant  adequate 
relief,  or  where  full  compensation  cannot  be  made  in  damages. 
Is  this  such  a  case?  It  must  be  conceded  that  the  defendant 
in  error  has  the  undoubted  legal  right  to  the  use  and  enjoy- 
ment of  the  flow  of  the  water  in  a  natural  watercourse  that 
runs  through  his  land.  This  right  is  an  immemorial  one,  and 
is  protected  by  all  courts.  It  may  be  conceded,  also,  that  the 
railroad  company  had  the  right  to  construct  its  track  along 
or  over  this  watercourse,  but  in  such  construction  it  must  ob- 
serve the  right  of  landed  proprietors  to  the  natural  flow  of 
the  water.  In  this  state  there  is  a  special  statutory  provision 
requiring  a  railroad  company  "which  constructs  its  track 
along  or  across  a  watercourse,  to  restore  the  watercourse  to  its 
former  state,  or  to  such  a  state  as  not  necessarily  to  impair  its 
usefulness":  Gen.  Stats.  1889,  par.  1207,  sec.  47,  subd.  4. 
Long  has  the  legal  right  to  the  uninterrupted  flow  of  the 
water.  The  railroad  company  has  the  legal  right  to  construct 
its  road  across  the  watercourse  on  the  condition  that  it  doei 
not  impair  the  usefulness  of  the  stream  to  Long.  It  is  evident 
that  the  railroad  company  has  deprived  Long  of  his  legal 
right,  and  at  the  same  time  violated  the  statutes  of  the  state. 
Can  the  damages  sustained  by  Long  be  estimated  in  dollars 
and  cents,  and  he  be  awarded  a  sum  sufficient  to  remunerate 
him  for  the  past  and  compensate  him  for  the  future?  It 
would  be  a  perplexing  question,  and  with  the  varying  condi- 
tions surrounding  it,  we  doubt  whether  any  just  method  or 
equitable  admeasurement  of  his  damages  could  be  adopted  so 
as  to  render  exact  justice.  The  railroad  company,  by  a  cul- 
vert, probably  by  a  pipe,  or  in  some  other  comparati»'ely  inex- 
pensive manner,  can  permit  the  water  to  flow  from  the  spring 
into  the  natural  channel  of  the  stream.  The  railroad  com- 
pany gays  that  Long  has  a  larger  natural  watercourse  running 
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through  the  same  land,  and  hence  we  ought  not  to  grant  the 
writ.  That  might  affect  the  question  of  the  damages;  but  be- 
cause Long  has  the  right  to  the  use  and  enjoyment  of  the  two 
watercourses,  it  is  no  reason  why  the  railroad  company  should 
divert  one  of  them  from  his  land.  We  are  supported  in  the 
conclusion  we  reach  by  the  cases  of  Webb  v.  Portland  Mfg.  Co.f 
3  Sum.  189;  Coming  v.  Troy  etc.  Factory,  40  N.  Y.  191;  Kerr 
on  Injunctions,  330;  High  on  Injunctions,  478. 

We  recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

The  Court.    It  is  so  ordered. 

iNjoMonoir — DrvBBSiOM  o»  Watercourse.  — An  injunction  will  issue  to 
stup  the  diversion  or  unreasonable  obstruction  of  a  watercourse:  Ulbrigld  v. 
Eufaula  Water  Co.,  86  Ala.  587;  11  Am.  St.  Rep.  72,  and  note;  Heilbron  r. 
Fowler  etc.  Canal  Co.,  75  Cal.  426;  7  Am.  St.  Rep.  183,  and  note;  Fernald 
V.  Knox  IVoolen  Co.,  82  Me.  48;  Walker  v.  Emerson^  89  CaL  456;  Last  Chance 
etc.  Ditch  Co.  V.  Heilbron,  86  Cal.  1. 

Injunction  —  When  will  Issub.  —  A  mandatory  injunction  will  issns 
only  wlien  the  remedy  at  law  cannot  be  applied,  and  it  is  the  only  appro- 
priate remedy:  Pensacola  etc.  R.  R.  Co.  v  Spratt,  12  Fla.  26;  91  Am.  Dec. 
747.  and  note;  Brown  v.  Haf,  6  Paige,  235;  28  Am.  Dec.  425.  A  man* 
datory  luj unction  will  only  be  ordered  in  a  case  of  necessity  to  prevent 
extrume  or  very  serious  damage:  Bailey  v.  Schnitziua,  45  N.  J.  Eq.  178;  Del- 
aware etc.  R.  R.  Co.  V.  Central  Stock-yard  etc.  Co.,  43  N.  J.  Eq.  605;  and  will 
not  issue  where  there  is  a  remedy  at  law:  Gardner  v.  Stroever,  81  Cal.  148; 
Andrews  v.  McLeod,  66  Miss.  348.  For  a  full  discussion  as  to  when  man- 
datory injunctions  will  or  will  not  be  issued,  see  extended  note  to  Murdoch's 
Case,  20  Ain,  Dec.  389-402. 


First  National  Bank  v.  Ridbnour. 

[46  Kansas,  718.] 

CHATrEL  Mortgage  —  Presumption  as  to  Assent  of  Creditor.  —  Where 
a  chattel  mortgage  is  executed  in  good  faith  in  favor  of  a  bona  fide  credi- 
tor, his  assent  thereto  will  be  presumed  from  the  time  of  its  registration, 
although  it  was  executed  and  recorded  withoiat  his  knowledge. 

Fbaudulknt  Convetancks  —  Chatfel  Mortgage  Prefkrrino  Creditok. 
—  A  chattel  mortgage,  executed  in  good  faith  in  favor  of  Abonafide  cred- 
itor, is  not  necessarily  fraudulent  and  void  as  to  the  other  credit<M:3  of 
the  insolvent  mortgagor,  although  it  exhausts  his  property,  and  its  effect 
is  to  hinder  and  delay  them,  or  to  absolutely  prevent  them  from  enfor* 
cing  any  part  of  their  claims. 

Action  to  foreclose  a  chattel  mortgage.  The  firm  of  Love- 
joy  and  Glasscock,  being  indebted  to  the  plaintiff  bank  in  the 
sum  of  ten  thousand  dollars  and  accrued  interest,  executed  a 
chattel  mortgage  to  C.  J.  Lovejoy  to  secure  Buoh  indebtedness. 
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The  mortgage  was  duly  filed  and  recorded  September  1,  1886. 
Several  days  thereafter,  attachments  were  levied  upon  the  goods 
therein  described  la  suits  against  Lovejoy  and  Glasscock,  in 
favor  of  the  defendant  Ridenour,  Baker,  &  Co.,  the  First  Na- 
tional Bank  of  Illinois,  and  Kuh,  Nathan,  and  Fisher,  and  judg- 
ment obtained  in  each  case  against  Lovejoy  and  Glasscock. 
The  trial  court  in  the  present  case  made  the  following  findings 
of  fact  and  conclusions  of  law,  and  rendered  a  personal  judg- 
ment in  favor  of  plaintiff,  against  C.  J.  Lovejoy,  H.  C.  Lovejoy, 
and  A.  C.  Glasscock,  but  decided  that  the  plaintiff's  chattel 
mortgage  was  void  as  against  the  defendants  and  the  other 
attaching  creditors  who  were  made  parties  defendant  to  this 
suit.  C.  J.  Lovejoy,  the  nominal  mortgagee  in  the  chattel 
mortgage  was  a  member  of  the  firm  of  Lovejoy  and  Glasscock, 
and  one  of  the  principals  in  the  notes  described  in  the  mort- 
gage in  favor  of  the  plaintiff,  and  the  payment  of  which  the 
mortgage  was  given  to  secure. 

"  FINDINGS  OF   FACT. 

"  1.  The  firm  of  Lovejoy  and  Glasscock  executed  the  mort- 
gage described  in  the  plaintiff's  petition,  and  delivered  the 
same  to  G.  J.  Lovejoy. 

"  2.  At  the  time  of  the  execution  of  said  mortgage,  the  firm 
of  Lovejoy  and  Glasscock  was  justly  indebted  to  plaintiff  to 
the  amount  of  the  note  described  in  the  petition,  which  is  the 
indebtedness  to  the  First  National  Bank  of  Emporia,  in  said 
mortgage  described,  and  was  also  justly  indebted  to  the  Na- 
tional Bank  of  the  State  of  Illinois,  which  is  also  described  in 
said  mortgage,  neither  of  which  debts  has  been  paid. 

"  3.  At  the  time  of  the  execution  of  said  mortgage,  the  said 
C.  J.  Lovejoy  was  a  member  of  the  firm  of  Lovejoy  and  Glass- 
cock, and  liable  for  all  the  debts  of  said  firm.  At  and  prior 
to  the  time  of  the  levy  of  the  several  attachments  mentioned 
in  this  case,  the  said  C.  J.  Lovejoy  was  in  the  actual  and  ex- 
elasive  possession  of  the  property  involved  in  this  action, 
claiming  the  same  under  said  mortgage. 

"4.  The  said  mortgage  was  given  to  hinder,  delay,  and 
defraud  the  creditors  of  the  firm  of  Lovejoy  and  Glasscock, 
which  said  intent  was  known  to  and  participated  in  by  the  de- 
fendants C.  J.  Lovejoy,  H.  C.  Lovejoy,  and  A.  C.  Glasscock. 

"  6.  The  plaintiff  had  no  knowledge  or  notice  of  such  intent, 
and  did  not  participate  therein. 

"  6.  The  value  of  the  mortgaged  property  was  not  in  excess 
of  the  debts  described  in  said  mortgage. 
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*'  7.  At  the  time  of  the  execution  of  the  notes  to  the  First 
National  Bank  of  Emporia,  and  the  National  Bank  of  the 
State  of  Illinois,  mentioned  in  the  chattel  mortgage  set  out  in 
the  petition,  the  defendant  C.  J.  Lovejoy  was  a  member  of  the 
firm  of  Lovejoy  and  Glasscock,  and  he  was  one  of  the  princi- 
pals of  said  notes,  and  not  simply  a  surety  therein. 

"8.  At  the  time  of  the  commencement  of  the  action,  the 
defendants  Ridenour,  Baker,  &  Co.,  the  National  Bank  of  the 
State  of  Illinois,  Kuh,  Nathan,  and  Fisher,  the  Aloott  Packing 
Company,  the  Gauss-Shelton  Hat  Company,  and  Charles  Nel- 
son each  had  a  valid  attachment  lien  upon  the  property,  or 
come  portion  of  it,  which  was  included  in  the  chattel  mortgage 
set  out  in  the  plaintifif  's  petition,  and  which  was  taken  posses- 
sion of  by  the  receiver  herein." 

"conclusions  of  law. 
"  As  conclusions  of  law  based  upon  the  foregoing  findings 
of  fact,  the  court  finds  that  the  chattel  mortgage  set  out  in 
plaintiff's  petition  is  void;  and  that  plaintiff  has  no  right  to 
or  lien  upon  any  of  the  funds  in  the  hands  of  the  receiver 
herein,  and  that  the  defendants  Ridenour,  Baker,  &  Co.,  the 
National  Bank  of  the  State  of  Illinois,  Kuh,  Nathan,  and  Fisher, 
the  Alcott  Packing  Company,  the  Gauss-Shelton  Hat  Com- 
pany, and  Charles  Nelson  are  entitled  to  said  funds  in  the 
hands  of  the  receiver,  in  accordance  with  their  several  attach- 
ments." 

In  the  first  opinion  filed  in  this  case,  the  court  decided,  re- 
versing the  judgment  of  the  court  below,  that  the  chattel 
mortgage  in  suit  must  be  considered  as  a  security  given  by  the 
firm  of  Lovejoy  and  Glasscock  to  the  plaintiff  bank,  and  that 
although  it  was  executed  by  the  mortgagors  and  nominal 
mortgagee  for  the  purpose  of  hindering  and  delaying  their 
creditors,  still,  as  the  plaintiff  bank  did  not  know  of  nor  par- 
ticipate in  the  fraud,  the  mortgage  was  not  void  in  the  hands 
of  the  bank  in  favor  of  the  subsequent  attaching  creditors  of 
the  mortgagors.  Judgment  was  therefore  rendered  in  favor 
of  the  plaintiff  bank  for  the  foreclosure  of  its  chattel  mort- 
gage, and  the  application  of  the  proceeds  thereof  to  the  pay- 
ment of  its  debt. 

Sluss  and  Stanley,  for  the  plaintiff  in  error. 

Kellogg  and  Sedgtoiekf  and  BrooU  and  Coffin^  for  the  defend* 
ants  in  error. 
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HoBTON,  C.  J.  It  was  declared  in  the  former  opinion 
handed  down  (46  Kan.  707),  among  other  things,  that  "  the 
assent  of  the  beneficiary  in  the  deed  may  be  given  any  time 
after  the  deed  is  executed,  and,  in  the  absence  of  proof  to  the 
contrary,  will  always  be  presumed:  Field  v.  Arrowsmith,  3 
Humph.  442;  39  Am.  Dec.  185.  *  It  will  be  presumed,  on  the 
part  of  the  beneficiaries  under  a  deed  of  trust,  in  the  absence 
of  proof  to  the  contrary,  that  each  accepts  the  provisions 
made  for  his  benefit,  and  such  acceptance  may  be  given  at 
any  time  after  the  conveyance  is  made,  unless  renounced  or 
waived;  and  such  acceptance  in  fact  will  relate  back  to  the 
day  of  registration:  Furman  v.  Fisher,  4  Cold.  626;  94  Am. 
Dec.  210.'" 

Upon  this  declaration  of  law,  we  held  that  the  chattel  mort- 
gage of  ten  thousand  dollars,  executed  by  Messrs.  Lovejoy  and 
Glasscock,  on  the  30th  of  August,  1886.  to  secure  the  indebted- 
ness due  the  First  National  Bank  of  Emporia,  was  a  prior 
lien  to  the  attachments  on  the  goods  of  the  firm  made  by 
their  creditors  several  days  after  the  filing  of  the  mortgage, 
and  upon  such  conclusion  we  reversed  the  judgment  of  the 
trial  court,  and  directed  judgment  accordingly.  This  decla- 
ration of  law  and  the  reversal  of  the  judgment  of  the  trial 
court  were  vigorously  assailed  at  the  rehearing,  upon  the 
ground  that  the  chattel  mortgage  was  executed  by  the  firm  of 
Lovejoy  and  Glasscock  with  the  intent  to  hinder,  delay,  and 
defraud  their  creditors,  and  therefore  that  it  had  no  force  or 
efifect  in  favor  of  the  bank  until  the  bank  actually  assented 
to  or  accepted  the  mortgage;  and  upon  this  it  is  maintained, 
even  if  the  chattel  mortgage  was  valid  between  the  parties, 
that  it  had  no  validity  or  force  as  to  the  attaching  creditors 
until  after  the  assent  or  acceptance  of  the  bank,  which  it  is 
alleged  was  subsequent  to  the  levy  of  the  attachments. 
Therefore  it  is  urged  that  in  any  event  the  attachment  liens 
were  prior  to  the  chattel  mortgage  lien.  We  concede,  as  stated 
by  Burrill  on  Assignments,  that  the  as.sent  of  a  creditor  to  a 
void  or  fraudulent  assignment  or  chattel  mortgage  must  be 
actually  given,  and  will  not  be  presumed:  Burrill  on  Assign- 
ments, 5fh  ed.,  p.  444,  sec.  295.  In  Benning  v.  Nelson,  23  Ala. 
801,  it  is  said  by  Phelan,  J.,  that  "if  a  jury  should  find 
the  fact  to  be  that  a  deed  was  made  by  the  grantor  with  in- 
tent 'to  hinder,  delay,  and  defraud  creditors,'  the  law  will  not 
presume  the  assent  of  a  beneficiary  to  such  a  deed,  however 
much  it  might  really  be  for  his  benefit,  because  this  would  be 


July,  1891.]     First  National  Bank  v.  Ridenoub.  171 

to  put  it  in  the  power  of  the  grantor,  by  the  aid  of  a  legal 
presumption,  to  make  valid  his  own  fraudulent  deed.  Such  a 
deed  can  only  become  valid  by  the  actual  assent  of  the  bene- 
ficiary in  some  form.  Until  such  actual  assent,  any  creditor 
may  levy  or  attach  and  hold  in  defiance  of  the  deed."  See 
also  Townsend  v.  Harwell^  18  Ala.  301;  Stewart  v.  Spencer,  1 
Curt.  157;  Ashley  v.  Robinson,  29  Ala.  112;  65  Am.  Dec.  387; 
Baldwin  v.  Peet,  22  Tex.  708;  75  Am.  Dec.  806. 

We  do  not  construe  the  findings  of  the  trial  court,  however, 
when  considered  together,  as  showing  that  the  chattel  mort- 
gage to  the  First  National  Bank  was  given  to  hinder,  delay, 
and  defraud  the  creditors  of  the  firm  of  Lovejoy  and  Glass- 
cock. It  is  true  that  the  trial  court  made  such  a  finding,  or 
rather  made  such  a  general  conclusion  of  law;  but  this  gen- 
eral statement  or  conclusion  is  greatly  modified  by  the  further 
findings  of  the  trial  court,  which  stated  that  the  First  National 
Bank  had  no  knowledge  or  notice  of  any  intent  upon  the  part 
of  the  firm  of  Lovejoy  and  Glasscock  to  hinder,  delay,  and 
defraud  its  creditors,  and  did  not  participate  in  any  such 
fraud  or  intent,  and  that  the  value  of  the  property  embraced 
in  the  chattel  mortgage  was  not  in  excess  of  the  debts  due  to 
the  First  National  Bank  from  the  firm  of  Lovejoy  and  Glass- 
cock, as  described  in  the  mortgage.  From  all  the  findings  of 
fact,  we  must  construe  that  the  finding  or  conclusion  of  the 
trial  court,  that  the  chattel  mortgage  "  was  given  to  hinder, 
delay,  and  defraud  the  creditors  of  the  firm  of  Lovejoy  and 
Glasscock,"  meant  that  as  the  effect  of  the  mortgage  was  to 
hinder  and  delay  all  the  other  creditors  of  the  firm  excepting 
the  First  National  Bank  of  Emporia,  such  chattel  mortgage 
was  given  to  defraud.  Every  preference  by  an  insolvent  debtor 
to  one  creditor  over  another  tends  to  hinder  and  delay  the 
creditor  not  secured  or  paid,  but  we  have  decided  time  and 
again  that  "a  debtor,  even  in  failing  circumstances,  may  pre- 
fer creditors  if  the  same  is  done  in  good  faith;  and  this,  not 
only  in  the  form  of  actual  payment  of  money  to  the  particu- 
lar creditors  preferred,  but  also  in  the  form  of  the  sale  or  ap- 
propriation of  the  property,  or  the  giving  of  chattel  mortgages 
to  such  creditors":  Tootle  v.  Coldwell,  30  Kan.  125;  Bailey  v. 
Kansas  Mfg.  Co.,  32  Kan.  73.  It  is  well  settled  that  an  in- 
solvent, as  long  as  he  retains  a  jus  disponendi  of  his  property, 
may  appropriate  it  to  the  payment  of  his  debts,  and  may  pre- 
fer creditors.  He  may  use  all  his  property  this  way,  or  he 
may  so  use  a  part,  and  make  a  general  assignment  of  the  re- 
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mainder:  Lampson  v.  Arnold,  19  Iowa,  479;  Dodd  v.  Hills,  21 
Kan.  707;  Randall  v.  Shaw,  28  Kan.  419.  See  also  Winjield 
Nat.  Bank  v.  Croco,  46  Kan.  620,  and  the  cases  cited. 

It  is  true  that  the  chattel  mortgage  was  made  to  the  na- 
tional bank  while  the  firm  of  Lovejoy  and  Glasscock  was  in- 
solvent, and  that  such  preference  or  chattel  mortgage  operated 
to  hinder  and  delay  the  other  creditors  in  the  collection  of 
their  claims;  and  we  may  further  say  from  the  findings  that 
it  was  the  intention  of  the  firm  of  Lovejoy  and  Glasscock  to 
prefer  and  pay  the  claim  of  the  First  National  Bank  in  prefer- 
ence to  the  claims  of  the  other  creditors,  even  if  such  payment 
exhausted  all  of  their  property;  but  all  of  these  things,  under 
the  frequent  prior  decisions  of  this  court,  do  not  affect  the 
validity  of  the  chattel  mortgage,  as  it  was  executed  in  good 
faith  to  pay  a  bona  fide  debt,  and  the  value  of  the  property 
mortgaged  was  not  in  excess  of  the  debt  described  therein  and 
actually  due  from  the  firm  of  Lovejoy  and  Glasscock  to  the 
bank.  Under  these  circumstances,  as  there  was  no  fraud  in 
fact  within  the  prior  rulings  of  this  court,  we  repeat  what  we 
said  before,  that  the  assent  of  the  First  National  Bank  of  Em- 
poria to  the  chattel  mortgage,  although  given  after  it  was 
executed  and  even  after  the  levy  of  the  attachments,  must  be 
presumed,  and  such  assent  or  acceptance  in  fact  will  relate 
back  to  the  day  of  the  filing  of  the  mortgage.  This  is  the  law 
where  the  chattel  mortgage  is  not  fraudulent  or  void.  But 
opposing  counsel  say  that  any  deed,  any  chattel  mortgage,  or 
any  assignment  may  be  fraudulent,  although  made  in  consid- 
eration of  an  honest  debt,  and  a  large  number  of  authorities 
are  cited  supporting  this  view.  We  concur  in  what  is  said 
in  the  authorities  upon  this  matter,  but  hold  that  the  findings 
of  fact  do  not  show  that  the  chattel  mortgage  or  transfer  is 
fraudulent.  In  the  cases  where  the  transfers  were  fraudulent, 
but  the  considerations  on  honest  debts,  it  appeared  that  the 
deeds  or  conveyances  were  made  for  the  ease  and  favor  of  the 
debtor,  or  for  some  other  purpose  to  aid  and  assist  the  debtor, 
rather  than  to  protect  and  prefer  the  honest  creditor.  Thus 
it  is  said,  in  Devries  v.  Phillips,  63  N.  C.  63:  "  It  is  well  settled 
that  a  conveyance  to  secure  a  bona  fide  debt,  or  for  a  valuable 
consideration,  will  be  fraudulent  if  made  for  the  ease  and 
favor  of  the  debtor." 

In  Shelley  v.  Boothe,  73  Mo.  74,  39  Am.  Rep.  481,  it  was 
ruled  "  that  if  it  appeared  from  the  circumstances  attending 
the  transaction  that  the  preferred  creditor  was  not  acting  from 
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an  honest  purpose  to  secure  the  payment  of  his  own  debt,  but 
from  a  desire  to  aid  the  debtor  in  defeating  other  creditors,  or 
in  covering  up  his  property,  or  in  giving  him  a  secret  interest 
therein,  or  in  locking  it  up  for  the  debtor's  own  use  and  bene- 
fit, he  will  not  be  protected,  and  the  sale  would  be  fraudulent 
as  to  other  creditors,  because  in  such  cases  the  fraud  of  the 
debtor  becomes  the  fraud  of  the  preferred  creditor  because  of 
his  participancy  therein." 

In  Smith  V.  Schwed,  9  Fed.  Rep.  483,  it  was  decided  "  that 
if  the  purpose  of  the  preferred  creditor  is,  not  to  secure  his 
debt,  but  to  help  the  debtor  cover  up  his  property,  he  cannot 
shield  himself  by  showing  that  his  debt  was  bona  fide." 

In  Drury  v.  CrosSj  7  Wall.  299,  the  preferred  creditors  un- 
lawfully combined  together  to  raise  the  decree  to  an  extent 
which  prevented  all  fair  competition  at  the  sale  of  the  prop- 
erty, and  therefore,  in  that  case,  they  were  not  protected. 
James  v.  Railroad  Co.,  6  Wall.  752,  was  a  similar  case  of  ac- 
tual fraud  by  certain  parties  to  prevent  fair  competition  at  a 
sale. 

In  the  case  of  Cox  v.  Miller,  54  Tex.  16,  there  is  a  discus- 
sion of  whether  the  facts  in  that  case  show  that  the  mortgage 
was  given  to  secure  a  bona  fide  debt,  or  whether  it  was  simply 
a  colorable  pretense  resorted  to  for  the  purpose  of  covering  up 
the  property.  The  facts  were  set  forth,  among  which  were, 
that  the  property  conveyed  was  greatly  in  excess  of  the  pre- 
tended debt,  and  that  the  security  was  only  a  part  considera- 
tion for  the  conveyance,  and  that  the  motive  of  the  conveyance 
was  to  transfer  to  the  grantee  a  large  amount  of  property 
under  the  false  claim  that  it  really  belonged  to  her,  and  for 
the  purpose  of  putting  it  beyond  the  reach  of  creditors. 

In  Thompson  v.  Furr,  57  Miss.  478,  it  appeared  that  there 
was  a  secret  agreement  between  the  debtor  and  creditor,  se- 
cured by  a  mortgage,  that  a  one-half  interest  in  the  property 
conveyed  was  to  be  held  by  a  secret  trust  for  the  benefit  of 
the  debtor,  and  was  not  to  apply  to  the  payment  of  the  debt; 
and  the  consideration  of  the  conveyance  was  falsely  set  at 
about  double  the  actual  debt,  for  the  purpose  of  misleading  the 
creditors,  which,  of  course,  would  be  a  fraud  upon  the  creditors 
in  fact;  and  wherever  there  is  a  fraud  in  fact,  notwithstand- 
ing a  bona  fide  debt  may  be  incidentally  secured,  it  vitiates 
the  transaction. 

These  and  many  other  cases  which  are  cited  show  that  where 
the  conveyance  to  a  creditor  having  a  bona  fide  claim  is  in  ex- 
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cess  of  the  actual  debt,  or  is  given  to  favor  the  debtor,  or  to 
merely  cover  up  the  property  from  other  creditors,  or  to  pre- 
vent a  fair  sale  of  the  property,  then  the  transaction,  sale,  or 
conveyance  so  fraudulently  made  to  the  creditor  having  the 
honest  debt  is  void,  at  least  as  to  the  creditors  not  preferred: 
See  Wallach  v.  Wylie,  28  Kan.  138;  Winstead  v.  Hulme,  32 
Kan.  568.  But  in  this  case  the  findings,  taken  as  a  whole, 
bear  no  such  interpretation.  The  chattel  mortgage,  according 
to  the  findings,  was  not  given  to  favor  the  insolvent  firm,  but 
to  protect  honest  debts  due  the  bank.  The  mortgage  was  not 
in  excess  of  the  debts  secured,  or  given  to  cover  up  property, 
or  to  prevent  a  fair  sale  thereof. 
The  rehearing  will  be  denied. 

Celattil  Mortoaoks  —  Rkgistratioit  Nottoi. —  Registration  of  a  chattel 
mortgage  U  coDitractiTe  notice  of  ita  existence  in  any  county  in  which  the 
mortgaged  property  may  be:  Oratid  Island  etc  Co.  y.  Frey,  25  Neb.  66;  IS 
Am.  St  Rep.  478,  and  note. 

Fraudulent  Convstanccs  —  Chattkl  Mobtqaozs  to  Onb  Cbeditob.  — 
A  chattel  mortgage  to  secure  future  advances  is  not  fraudulent  as  to  other 
creditors:  First  Nat.  Bank  ▼.  Tumbull,  32  Gratt  695;  34  Am.  Rep.  791,  and 
note;  Tnlly  r.  Harlot,  35  CaL  302;  95  Am.  Deo.  102,  and  note.  A  mortgage 
by  a  factor  to  his  principal  to  secure  goods  appropriated  by  the  former  is  not 
fraudulent  as  to  other  creditors  if  the  employment  still  continues:  Blood  v. 
Palmer,  11  Me.  414;  26  Am.  Dea  647.  See  note  to  Badlam  t.  Tucker,  11 
Am.  Deo.  203.  A  chattel  mortgage  to  secure  a  bona  fide  creditor  is  not 
fraudulent:  Bliat  t.  Couch,  46  Kan.  400;  McFadden  ▼.  Rosa,  126  Ind.  841. 
A  creditor  in  failing  circumstances,  under  the  insolvency  laws  of  thia  state, 
may  mortgage  his  entire  property  to  one  creditor  and  leave  the  rest  unsatis- 
fied: Turner  t.  /010a  Nat,  Bank,  2  Wash.  192.  A  conveyance  made  in  good 
faith  to  secure  a  bona  fide  creditor  ia  not  void  aa  to  other  orediton:  BrdaU  t. 
Atuood,  79  Wia.  L 
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Tbisooni  v.  Winship. 

[48  Louisiana.  Ahnuai,  46.] 
CosPOBATioNs — RiaHT  ov  Stooeholdebs  to  Sell  Stock.  —  Stookholden 
in  a  corporation,  including  its  directors  who  own  stock,  have  the  indis- 
putable right  to  dispose  of  their  stock  at  their  pleasure. 

CORPOBATIONS  —  POWBR    OP     MaJOKITT  OF    STOCKHOLDERS  TO   WiND  VT. — 

In  the  absence  of  any  express  statutory  prohibition,  a  majority  of  the 
•tockholders  in  a  corporation,  acting  within  the  scope  of  their  authority, 
may  wind  up  its  affairs  and  dissolve  it,  for  reasons  deemed  by  them 
sufficient;  and  the  courts  are  powerless  to  inquire  into  and  determine 
the  expediency  or  sufficiency  of  the  motives  which  dictated  such  action, 
although  it  entails  a  loss  upon  the  minority  of  the  stockholders. 
Corporations.  —  Stockholders  are  under  no  obligation  to  inform  their  co- 
stockholders  of  their  intention  to  exchange  their  stock  for  th<  atook 
of  another  corporation,  or  of  their  intention  to  invest  therein. 

Leonardj  Marks,  and  Bruen,  for  the  appellant. 

BayTie,  Denigre,  and  Bayne^  and  Thomas  J.  Semmes  and 
LegendrSy  for  the  appellees. 

Bermudez,  C.  J.  The  pith  of  the  elaborate  incriminating 
petition  in  this  case  is,  that  the  plaintiff,  as  a  stockholder  of 
the  Bienville  Oil  Works,  has,  in  consequence  of  ill  practices, 
in  dereliction  and  violation  of  duty,  of  the  directors  of  that 
corporation,  aided  and  abetted  therein  by  the  representatives 
of  an  oil  trust  organization,  sustained  such  grave  injury  that 
his  shares  (twenty-five)  have  become  valueless. 

He  therefore  prays  for  judgment  against  those  directors  and 
repress tatives  in  solido  for  the  loss  inflicted,  namely,  at  least 
the  value  of  the  stock  at  par,  viz.,  two  thousand  five  hundred 
dollars. 
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The  petition  was  accompanied  by  interrogatoriefi  on  facta 
and  articles,  designed  to  elicit  from  the  parties  sued  signifi- 
cant matters  in  support  of  the  averments. 

The  defenses  set  up  are,  that  the  claim  is  one  sounding  ia 
damages  arising  ex  adicto,  and,  as  such,  is  barred  by  the  pre- 
scription of  one  year;  that  if  injury  was  occasioned  as  charged, 
it  was  sustained  by  the  mass  of  the  stockholders  alike,  and  by 
no  one  in  particular,  as  distinguishable  from  that  done  to  the 
others,  and  the  plaintiff  has  no  right  of  action;  that  the  facts 
alleged  are  not  true  and  not  proved,  and  if  so,  that  the  di- 
rectors, in  their  individual  capacity,  had  the  right  to  act  as 
they  did;  that,  officially,  they  merely  executed  the  will  of  a 
majority  of  the  stockholders,  legally  expressed,  in  suspending 
the  further  operating  or  working  of  the  company,  and  disposing 
of  its  assets  and  discharging  its  liabilities  by  a  liquidation  of 
its  affairs. 

On  behalf  of  the  parties  who  are  asked  to  be  cited,  as  repre- 
senting the  oil  trust,  it  is  urged  that  they  do  not  represent 
that  organization, 'which  has  therefore  not  been  reached  by 
the  process  of  the  court;  that,  as  holders  of  certificates  issued 
by  the  concern,  they  cannot,  under  any  circumstance,  be  held 
responsible,  as  is  attempted  to  be  done. 

In  an  elaborate  and  well-prepared  opinion,  the  industrious 
and  able  district  judge  has  unfolded  the  condition  of  the 
afifairs  of  the  Bienville  Oil  Works  Company  from  their  incipi- 
ency  down  to  their  discomfiture.  He  has  passed  on  the  merits 
of  the  case  as  to  the  directors;  and  as  concerns  the  alleged 
representatives  of  the  trust,  he  has  held  that  it  was  not  in 
court  in  this  litigation,  and  declined  to  entertain  the  action 
against  it,  concluding  that  the  certificate-holders  would  not  be 
made  liable,  as  was  sought. 

From  the  judgment  thus  rendered  the  plaintiff  has  appealed. 

The  gravamen  of  the  complaint  seems  to  be,  that  the  direc- 
tors of  the  Bienville  Oil  Works  Company,  by  a  secret  and 
fraudulent  combination  and  bargain  with  the  American  Oil 
Trust,  an  alleged  unlawful  organization,  transferred  their 
stock  in  the  company  to  the  latter  to  subserve  its  own  inter- 
ests, and  in  disregard  of  their  obligations  to  the  other  stock- 
holders, and  in  violation  of  their  rights,  have  thus  wrecked  the 
company,  thereby  destroying  the  value  of  its  stock  other  than 
that  held  by  the  trust. 

The  following  are  the  salient  facts  of  the  case:  In  1871  the 
Bienville  Oil  Works  Company  was  organized  in  New  Orleans. 
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Forborne  time  it  was  in  a  flourishing  condition  and  did  pros- 
perous business,  which,  however,  in  the  course  of  time,  finally 
declined,  so  that  the  stock  was  worth  sixty  only  on  the  let  of 
July,  1886,  when,  some  days  later,  a  liquidation  having  been 
decided  upon,  it  sank  to  little  or  nothing.  In  1884  certain 
parties  had  created  an  American  cotton-oil  trust,  the  purpose 
of  which  was  the  acquisition  of  oil  mills  and  refineries.  Cer- 
tificates of  stock  for  upward  of  forty  millions  were  issued,  as 
a  means  to  acquire  the  shares  of  stockholders  in  the  oil  fac- 
tories in  contemplation.  By  using  the  certificates  in  that 
manner,  parties  charged  with  representing  the  trust  succeeded 
in  acquiring  a  majority  of  the  stock  of  the  Bienville  Oil  Works 
Company,  the  stock  remaining  in  their  names,  or  in  that  of 
appointed  persons,  and  not  put  in  that  of  the  trust.  At  this 
juncture,  the  stockholders,  by  the  required  majority,  consider- 
ing that  it  was  their  own  interest,  as  well  as  that  of  the  other 
stockholders  who  would  not  concur,  to  suspend  absolutely,  or 
stop  permanently,  the  working  of  the  mill,  and  to  liquidate  its 
affairs,  did  so  ordain;  and  the  directors  acted  in  furtherance 
of  that  decision,  the  result  being  that  the  realized  assets 
proved  barely  suflBcient  to  meet  the  debts  of  the  defunct  cor- 
poration. 

Indisputably,  the  stockholders  of  the  Bienville  Oil  Works 
Company,  including  the  directors,  who  necessarily  were  such, 
had  the  right  to  dispose,  at  their  pleasure,  of  the  shares  which 
they  owned  in  the  corporation. 

There  exists  no  law  which  requires  that  a  mercantile  organ- 
ization shall  continue  in  business,  however  ruinous,  when  the 
majority  of  the  stockholders,  as  fixed  by  the  charter,  or  by  the 
law  when  not  so  fixed,  deem  that  it  is  their  interest  to  go  do 
further,  and  to  wind  up  its  affairs. 

Section  687  of  the  Revised  Statutes  expressly  authorizes 
three  fourths  of  the  stockholders  of  a  corporation  to  dissolve 
it  altogether. 

The  power  and  rights  of  such  majority  in  this  respect  is 
placed  beyond  judicial  supervision  and  control. 

The  discretion  is  absolute  in  them,  and  the  minority  have 

no  occasion,   legally,  to  complain.     By  their  accepting  the 

terms  of  the  charter,  and  the  laws  under  which  the  same  was 

framed,  and  the  body  organized,  the  award  of  the  majority 

becomes  that  of  a  power  of  the  choice  and  selection  of  the 

stocloiolders,  to  which  the  minority  must  submit. 

In  the  absence  of  any  express  statutory  prohibition,  a  ma- 
▲k.  St.  Bit.,  Vol.  XXVL  — 12 
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jority  of  the  stockholders  may  wind  it  up,  for  reasons  by  U)em 
deemed  sufficient,  the  moment  that  they  act  within  the  scope 
of  their  legal  attributions:  1  Morawetz  on  Private  Corporations, 
413,  474;  Ogleshy  v.  Attrill,  105  U.  S.  610;  Bailey  v.  Birke-n^ 
head  etc.  R.  R.  Co.,  12  Beav.  433. 

The  action  of  the  majority  in  the  instant  case  being  lawful, 
as  done  with  legal  sanction  and  authority,  this  court  is  pow- 
erless to  inquire  into  and  determine  of  its  expediency,  or  the 
sufficiency  of  the  motives  which  prompted  and  dictated  it, 
without  transforming  itself  into  the  corporation,  and  acting  as 
its  board  of  administrators,  which  it  surely  cannot  do. 

No  doubt  the  shares  owned  by  the  plaintiff,  and  purchased 
at  a  premium,  became  depreciated,  and  went  down  gradually, 
so  as  finally  to  be  reduced  to  nothing,  but  for  this  he  has  no 
one  to  blame  but  himself. 

He  could  have  done  as  the  other  stockholders  did,  —  ox- 
changed  them  for  certificates;  but  he  has  not  chosen  so  to  do. 
Had  he  done  so,  he  would  have  realized  the  fabulous  profits 
which  he  says  they  have,  and  which  he  regrets  not  having 
reaped. 

If  he  knew  of  the  opportunity,  he  should  have  availed  him- 
self of  it;  and  if  he  knew  not  of  it,  it  is  his  own  misfortune. 
He  should  have  been  more  vigilant,  and  not  slept  on  hi^ 
chances. 

Surely,  purchasers  of  stock  are  under  no  obligation  to  ad- 
monish, or  give  notice,  in  advance,  of  their  intention  to  invest, 
for  this  would  be  detrimental  to  their  interest 

The  evidence  establishes  that  after  the  transaction  had 
apparently  terminated,  the  plaintiff  proposed  to  sell  his  stock, 
and  was  offered  thirty  per  share,  which  he  declined,  asking  for 
more. 

Had  he  accepted,  he  would  not  be  to-day  an  unfortunate 
and  improvident  loser,  whose  condition  cannot  be  improved. 

This  view  of  the  case  dispenses  us  from  considering  the 
pleas  of  prescription  and  no  right  of  action  set  ap  by  the  de- 
fendants. 

Judgment  affirmed.  

CORPORATIOHB  —  POWBK  TO  WlKD  TTF  AttAIBS  AW©  RsTIRl  mOM  BUSI- 
MBS.  — A  oorpormtion  hms  a  right,  with  the  consent  of  all  of  its  stockholdera, 
to  sell  ita  plant  and  retire  from  bnsineas:  Holmu  etc  Mfg.  Co.  r.  Holme*  etc 
Metal  Co.,  127  N.  Y.  252;  24  Am.  St  Rep.  448,  and  note;  Minera'  Ditch  Co. 
T.  ZeUerbaeh,  87  CaL  543;  99  Am.  Deo.  300,  and  aztended  not*  diaooaainf 
ihia  aabjeot. 
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CoRPORATiOKS  —  Right  of  Stookholdeb  to  Transfeh  Stook.  —  A  stock- 
holder may  make  a  valid  transfer  of  his  stock:  Commercial  Bank  v.  Kortwrightj 
22  Wend.  348;  34  Am.  Dec.  317,  and  note;  StaU  Bank  v.  Cox,  11  Rich.  Eq. 
344;  78  Am.  Dec.  458;  Small  r.  Saloy,  42  La.  Ann.  183.  See  extended  not 
to  Thompson  v.  £eno  Sav.  Bank^  3  Am.  St.  Rep.  864. 


State  v.  Roubles. 

[43  Louisiana  Annual,  200.] 
Embezzlembnt  —  Indictment  —  Necessary  Averments.  —  An  indictment 
for  embezzlement  must  allege  a  fiduciary  relation  sustained  by  de- 
fendant, as  clerk,  agent,  servant,  or  otherwise,  made  by  the  statute  an 
element  of  the  offense,  and  that,  by  virtue  of  such  relation,  he  took 
into  his  possession  the  property  which  he  is  charged  with  embezzling, 
the  ownership  of  which  must  be  alleged  with  the  same  degree  of  certainty 
required  in  an  indictment  for  larceny. 

Laurent  and  Dupre,  for  the  appellant. 

Walter  H.  Rogers,  attornty-general,  for  the  state. 

Breaux,  J.  An  information  was  filed  against  the  defend- 
ant, charging  him  with  having  embezzled  the  amount  of  a 
draft  he  had  been  intrusted  with  by  one  William  Burr,  for  the 
purpose  of  its  collection,  which  he  collected  and  feloniously 
appropriated  to  his  own  use. 

He  was  tried,  convicted,  and,  a  few  days  later,  was  sen- 
tenced to  imprisonment  in  the  penitentiary  for  twelve  months. 

Errors  are  alleged  in  a  motion  in  arrest  of  judgment,  which 
are  also  made  a  bill  of  exception. 

It  is  contended  that  the  information  is  deficient  in  matter 
of  substance  in  not  charging  that  the  defendant  was  in  the 
employ  of  the  person  by  whom  he  was  intrusted  with  the  col- 
lection of  the  draft;  that  it  was  not  sufficient  to  allege  that  he 
had  been  intrusted  with  the  collection,  but  that  the  capacity 
in  which  he  was  intrusted,  whether  as  clerk,  agent,  or  ser- 
vant, should  have  been  stated. 

In  deciding  the  questions  presented,  we  must  consult  the 
statutes  of  our  own  state  and  the  decisions  of  our  courts. 

Those  of  other  states  are  not  always  safe  guides,  owing  to  the 
varying  terms  of  the  statutes  creating  the  offense. 

We  copy  from  the  statutes  the  words  applying  in  this  case : 
"  Any  .  .  .  agent  ....  servant  who  shall  wrongfully  use, 
dispJ^e  of,  cancel,  or  otherwise  embezzle  any  money,  biii,  note, 
check,  order,  draft,  or  any  other  property  which  he  shall  have 
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received  for  another,  or  for  hie  employer,  principal,  or  bailor, 
or  by  virtue  of  his  ....  trust  or  employment,  or  which  shall 
have  been  intrusted  to  his  care,  keeping,  or  possession  by 
another,  or  by  his  employer,  principal,  or  bailor,  ....  upon 
conviction  thereof,  or  of  having  aided  or  abetted  in  the  commis- 
sion thereof,  or  having  been  accessary,  etc.,  shall  suffer." 

The  offense  may  be  described  as  the  embezzling  of  prop- 
erty designated  by  the  statute  by  the  person  and  under  the 
circumstances  specified  therein. 

It  is  the  "  fraudulent  appropriation  of  property  by  a  person 
to  whom  it  has  been  intrusted." 

Although  the  defendant  was  not  in  the  regular  employment 
of  the  prosecuting  witness,  the  single  act  with  which  he  is 
charged  may  have  created  the  relation  of  principal  and  agent, 
or  employer  and  servant. 

The  bare  temporary  charge,  the  intrusting  him  with  the 
collection  of  the  draft,  may  have  made  him,  quoad  the  collec- 
tion, the  agent 

In  the  matter  of  contracts,  the  party  who  is  charged  with 
the  responsibility  of  representing  another  is  termed  the  agent; 
the  party  represented,  the  principal;  in  non-contract  law, 
master  and  servant. 

"A  servant  is  commonly  an  agent;  and  ordinarily  an  agent 
is  a  servant.  In  the  law  of  contracts,  the  related  parties  are 
usually  termed  principal  and  agent;  in  the  non-contract, 
master  and  servant.  In  both  there  may  be  an  agent  or  ser-> 
vant  by  estoppel,  as  well  as  by  direct  appointment":  Bishop 
on  Non-contract  Law,  694. 

To  constitute  an  agency,  it  is  not  necessary  that  there  should 
be  more  than  one  act  authorized,  or  more  than  one  act  per- 
formed, "unless  this  single  act  created  the  relation":  2  Arch- 
bold,  678. 

In  the  case  of  State  v.  Jones,  9  La.  Ann.  307,  the  defend- 
ant was  indicted  under  the  embezzlement  statute  of  March, 
1845. 

There  was  an  agreement  between  him  and  the  prosecuting 
witnesses  to  purchase  property  on  joint  account.  The  latter 
placed  a  note  in  his  hand  to  be  delivered  to  the  owner  of  the 
property,  in  payment  of  his  half  of  the  price,  which  note  the 
defendant  did  not  deliver,  but  negotiated. 

"  The  agreement  between  Holmes  and  Jones  to  purchase  the 
schooner  on  joint  account  did  not  deprive  the  transaction  of 
the  character  of  agency,  undertaken  by  Jones  for  Holmes  in 
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purchasing  the  one-half  interest  in  the  schooner  for  him." 
See  also  1  Bishop's  Crim.  Law,  Eng.  ed.,  347. 

It  is  contended  by  the  defendant  "  that  it  was  not  sufficient 
to  allege  that  he  had  been  intrusted  with  the  collection,  but 
that  the  capacity  in  which  he  was  intrusted,  whether  as  clerk, 
agent,  or  servant,  should  have  been  stated." 

There  can  be  no  question  that  the  defendant's  fiduciary 
character  must  be  averred. 

It  is  not  necessary,  however,  to  allege  the  particular  word 
of  the  statute,  for  the  cases  on  embezzlement  seem  to  employ 
them  almost  interchangeably,  especially  "clerk"  and  "ser- 
vant," but  the  capacity  "in  which  he  was  intrusted,  whether 
as  clerk,  agent,  or  servant,  should  be  alleged.  The  allegation 
must  contain  a  word  found  in  the  statute,  else  it  will  ordina- 
rily be  defective":  2  Bishop's  Crim.  Law,  349;  2  Bishop's  Crim. 
Proc.  323. 

The  information  should  charge  "  that  the  defendant  stood 
in  some  fiduciary  relation  to  another  person  named  within 
the  terms  of  the  statute,  as  that  he  was  the  other's  '  servant,' 
or  clerk,  or  '  treasurer,' "  or  some  other  word  should  be 
used  equally  as  expressive  and  within  the  meaning  of  the 
statute. 

None  of  these  words  are  alleged  in  the  information,  nor  any 
equivalent  word,  only  that  the  defendant  was  intrusted.  It 
should  have  been  alleged  that  by  virtue  of  his  employment,  or 
by  virtue  of  the  trust  as  clerk,  agent,  or  servant,  he  received 
and  took  into  his  possession.  The  confidence  violated  by  the 
*'  agent,"  clerk,  or  "servant  "  must  be  set  forth.  "  There  must 
be  some  of  the  fiduciary  relation  sustained  by  the  defendant, 
■  and  made  by  the  statute  an  element  of  the  offense.  The  fidu- 
ciary relation  is  not  alleged.  The  pleader  would  not  be  allowed, 
in  framing  his  indictment,  to  make,  under  all  circumstances, 
his  own  choice  of  terms,"  says  Bishop  on  Criminal  Law  (vol. 
2,  p.  332).  "Thereare  various  terms,  such  as  'agent,'  'servant,* 
'  clerk,'  and  the  like,  employed  in  them  to  designate  the  classes 
of  persons  within  their  penalties.  If  the  pleader  is  satisfied  the 
defendant  is  either  an  '  agent,'  a  clerk,  or  a  servant,  he  selects 
the  term  which  pleases  him  best;  then,  should  the  proof  sus- 
tain the  allegation  in  this  respect,  all  is  well,  though  it  should 
appear  that  one  of  the  other  statutory  terms  would  be  equally 
approj^riate":  2  Bishop's  Crim.  Law,  334. 

We  will  not  rest  our  decision  on  the  ground  just  considered. 
We  will  examine  the  next  presented,  viz.,  "  that  it  is  not 
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stated  who  was  the  owner  of  the  draft,  nor  that  it  was  to  be 
collected  for  the  account  of  the  prosecuting  witness." 

The  ownership  of  the  property  embezzled  must  be  alleged, 
or  an  equivalent  term  used. 

**  The  ownership  must  be  alleged,  and  with  the  same  accu- 
racy and  after  the  same  rules  as  in  an  indictment  for  com- 
mon-law larceny":  2  Bishop's  Crim.  Proc.  321;  2  Archbold, 
564. 

"  Unless  the  pleader  be  relieved  from  this  exactness  by  spe- 
cial statute,  the  goods  and  ownership  must  be  set  out  with 
the  same  completeness  as  in  larceny":  2  Wharton,  sec.  1945. 

The  words  of  our  statute,  viz.,  "Any  servant  or  agent,  and 
who  shall  wrongfully  use  ....  money,  etc.,  intrusted  to  his 
care,  keeping,  or  possession  by  another,"  do  not  relieve  from 
the  necessity  of  alleging  the  ownership.  It  is  not  alleged  to 
whom  the  draft  belonged,  nor  for  whose  account  it  was  col- 
lected. 

It  cannot  be  presumed  that  the  prosecuting  witness  is  the 
owner  because  of  the  allegation  that  the  defendant  was  in- 
trusted with  its  collection  by  him. 

We  have  not  hastily  reached  the  conclusion  before  ex- 
pressed, for  those  who  violate  confidence  in  matter  of  money 
should  be  punished;  but  we  will  not  decide  that  an  informa- 
tion is  legal,  drawn  under  a  statute  adopted  to  punish  any 
"servant,  clerk,  broker,  agent,  consignee,  trustee,  attorney, 
mandatory,  depositary,  common  carrier,  bailee,"  when  it  is 
not  alleged  that  the  draft  nor  the  amount  collected  belonged 
to  the  prosecuting  witness,  nor  that  it  was  received  and  its 
amount  embezzled  by  virtue  of  any  of  the  relations  above  ex- 
pressed. 

Because  (quoting  from  the  information)  "  he  was  intrusted 
by  one  Willie  Burr  with  the  possession  of  a  certain  draft  for 
the  sum  of  twenty  dollars  on  James  Nicholson,  of  Washing- 
ton, Louisiana,  for  the  purpose  of  collecting  said  amount,  and 
having  collected  said  amount,  the  defendant  did  feloniously 
and  fraudulently  embezzle,"  etc.,  it  does  not  necessarily  fol- 
low that  he  was  intrusted  within  the  words  or  intendment  of 
the  statute. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment and  sentence  appealed  from  be  annulled  and  quashed, 
as  not  good  in  law,  and  that  the  verdict  of  the  jury  be  set 
aside,  and  the  defendant  remanded  in  custody  subject  to  the 
orders  of  the  district  court  of  the  parish  of  St.  Landry. 
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Embezzlement  —  Indictment  —  Necbssart  Averments.  —  As  to  the  ne- 
cessary averments  in  an  indictment  for  embezzlement,  see  the  following 
cases:  CommonvoeaUh  v.  Butterick,  100  Mass.  1;  97  Am.  Dec.  65,  and  note; 
Stropes  V.  State,  120  Ind.  562;  State  v.  Jamison,  74  Iowa,  602;  State  v.  Sulli- 
van,  43  Kan.  566;  State  v.  Oriffith,  45  Kan.  142;  Huffman  v.  State,  89  Ala.  33; 
Colvin  V.  State,  127  Ind.  403;  extended  note  to  Gallant  v.  State,  98  Am.  Dec. 
126. 


SUOOESSION    OP    ArMANT. 
[43  Louisiana  Annual,  810.] 

Will  —  Sionatubk.  —  An  Olographic  Writing,  containing  testamentary 
dispositions,  offered  for  probate  as  a  will,  having  a  caption  beginning 
"  Testament  d'Aglae  Armant,"  but  without  any  signature  at  the  end,  is 
void  as  the  will  of  Aglae  Armant,  because  it  does  not  contain  such  signa- 
tnre  as  is  required  to  an  olographic  will. 

Will,  Olographic  —  Signature.  —  Testamentary  dispositions  following 
the  signature  of  an  olographic  will  are  invalid,  although  it  does  not 
affect  the  validity  of  the  will  that  superfluous  or  useless  words  connected 
with  the  signature  follow  it. 

Will,  Olographic  —  Signature.  — Where  the  name  of  a  testatrix  does  not 
appear  at  the  end  of  a  writing  claimed  to  be  her  will,  but  is  written  in 
the  beginning  thereof,  without  the  distinctive  characteristics  attached  to 
her  signature  to  other  documents  which  she  invariably  signed  at  the  end, 
the  writing  will  fail  as  her  will,  on  the  ground  that  the  name  was  not 
intended  as  a  signature,  and  that,  whether  so  intended  or  not,  it  was  not 
at  the  end  of  the  writing,  as  required  by  law. 

Wills.  —Formalities  Prescribed  bt  Law  for  Execution  of  Olooraphio 
Wills  must  be  strictly  observed,  or  the  will  is  void. 

T.  J.  Semmes  and  Legendre,  for  the  appellant. 

Sims  and  PochS,  for  the  appellee. 

Fenner,  J.  "Testament  d'Aglae  Armant."  Such  is  the 
caption  appearing  at  the  beginning  of  an  olographic  writing 
containing  testamentary  dispositions,  and  oflFered  for  probate 
as  a  will,  but  without  any  signature  at  the  end;  and  the  ques- 
tion is,  Does  this  caption  import  such  a  signature  as  is  re- 
quired to  an  olographic  testament?  Before  the  adoption  of 
the  Napoleon  Code,  an  ordinance  of  Louis  XV.  provided  that 
olographic  testaments  should  be  "entirely  written,  dated,  and 
signed  in  the  handwriting  of  him  or  her  making  them." 

Under  this  provision,  the  jurisprudence  of  France  required, 
in  the  language  of  Pothier,  that  "  la  signature  doit  8tre  k  la 
fin  de  I'acte,  parcequ'elle  en  est  le  complement  et  la  perfec- 
tion; c'est  pourquoi  un  postscriptum  apres  signature  est  nul, 
s'il  n'est  pas  aussi  signe":  Poth.  Don.  and  Test.,  c.  1,  art.  2, 
Bee.  2.    Thus  interpreted,  the  same  provision  passed  into  the 
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Napoleon  Code.  The  commentators  on  the  code  and  the 
French  tribunals  have  uniformly  adopted  the  same  interpreta- 
tion. Tiie  only  exception  made  (and  that  by  a  divided  opin- 
ion) is,  that  the  date  may  follow  signature,  and  that  words 
written  after  the  signature  which  are  superfluous  may  be  dis- 
regarded. Thus  in  the  case  of  Veuve  Guyot,  the  will  ended 
thus:  "Fait  par  moi  Pauline  d'Espinose,  Veuve  Guyot,  qui  ai 
sigiie  apr^s  la  lecture  et  meditation."  The  court  maintained 
the  will,  on  the  ground  that  the  name  was  intended  as  a  signa- 
ture, and  that  "  the  two  lines  which  follow  the  signature  can 
have  no  influence  on  the  form  of  the  testament,  which  was  per- 
fect when  they  were  written  ":  Jour,  du  Palais,  20  Apr.  1812.  It 
is  useless  to  cite  the  French  commentators;  they  all  agree  that 
testamentary  dispositions  following  the  signature  are  invalid. 

The  following  is  a  summary  of  the  French  doctrine  and  au- 
thorities as  given  by  an  annotatorof  the  code:  "Although  the 
natural  place  of  the  signature  be  at  the  end  of  the  act,  because 
it  expresses  the  final  approval  given  by  the  testator  to  the 
dispositions  of  last  will  which  he  has  made,  it  is,  however, 
admitted  that  the  writing  by  the  testator  of  his  name  toward 
the  end  of  the  act  may  be  considered  as  a  signature  if  it  is 
placed  after  all  the  dispositions  constituting  the  testament. 
It  does  not  matter  that  after  the  name  there  may  follow  some 
words  connected  with  it,  if  the  words  thus  following  are  super- 
fluous or  useless";  quoting  Cassation,  20th  April,  1813;  Merlin 
Rep.,  verbo  Signature,  sec.  3,  art.  7;  Toullier  on  Art.  970, 
French  Code;  Marcade  on  Art.  970,  French  Code;  4  Demante, 
No.  115;  4  Mass^  and  Verg^,  p.  96,  sec.  438;  7  Aubry  and 
Rau,  p.  108,  sec.  668;  Vazeille  on  Art.  970,  No.  4;  2  Grenier 
and  Bayle,  No.  228;  4  St.  Espes-Leseot,  No.  1010;  21  Demo- 
lombe.  No.  114;  Coin  Delisle,  Art.  970,  No.  42;  3  Troplong, 
No.  1494;  13  Laurent,  No.  227.  See  also  Cross  on  Successions, 
who  takes  the  same  view. 

Marcad^,  who  is  as  liberal  as  any,  in  commenting  on  a  tes- 
tament ending  thus,  "  Fait  et  sign^  par  moi  Michel  Francois, 
Falla,  le  20  Dec,  1809,"  says:  "  The  question  must  be  deter- 
mined according  to  the  circumstances  of  fact.  If  the  names 
are  accompanied  with  the  ordinary  paraph  of  the  party;  if, 
having  no  paraph,  the  party  has  taken  care  to  write  the  name 
in  more  pronounced  character  than  the  rest  of  the  writing;  if 
the  natne,  though  written  in  like  character,  is  that  of  a  party 
whose  acts  generally  have  been  signed  in  ordinary  writing 
and  by  placing  the  name  in  the  body  of  th6  concluding  phrase, — 
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one  might  say  that  it  was  a  signature,  and  that  the  testament 
•w&H  valid.  But  if,  on  the  contrary,  the  name  thus  written  was 
without  a  paraph,  and  in  no  manner  distinguished  from  the 
rest  of  the  writing,  and  comes  from  a  party  who  has  always 
attached  to  his  acts  an  independent  signature,  one  would  say 
this  was  not  a  signature":  4  Marc.  10.  Applying  these  tests,  we 
find  that  the  name  of  this  testatrix  is  written  without  a  paraph, 
though  the  evidence  shows  that  she  usually,  but  not  univer- 
sally, employed  one;  that  the  name  is  written  without  any 
distinctive  characteristics;  and  that,  as  appears  from  every 
document  produced,  she  invariably  attached  an  independent 
signature  at  the  end.  Moreover,  it  seems  to  us  that  the 
coupling  of  the  "  d  "  with  the  name  in  itself  excludes  the  idea 
of  its  being  intended  as  a  signature. 

Thus  under  French  jurisprudenrce,  this  will  would  fail  to 
stand,  for  two  reasons:  1.  Because  the  writing  of  the  name 
was  not  intended  as  a  signature;  2.  Because,  whether  so  in- 
tended or  not,  the  signature  was  not  at  the  end  of  the  act. 

This  jurisprudence  was  extant  and  well  established  when, 
in  1825,  the  article  of  the  French  code  was  copied  into  our 
own.  We  think  it  to  be  a  fair  presumption  that  the  framers 
of  our  code,  familiar  with  the  interpretation  of  the  same  lan- 
guage, both  prior  to  and  subsequent  to  the  Napoleon  Code, 
must  have  intended  and  expected  that  our  own  article  should 
receive  the  same  interpretation,  particularly  as  it  conforms  to 
the  common  and  customary  meaning  attached  to  the  word 
"signature,"  as  well  as  to  the  definitions  thereof  in  all  standard 
dictionaries. 

Why  should  we  depart  from  it? 

It  is  true  that  in  interpreting  a  like  provision  of  the  first 
English  statute  of  frauds,  an  English  court  held  that  writing 
the  name  at  the  beginning  of  the  testament  supplied  the  ab- 
sence of  signature  at  the  end;  and  some  other  courts,  with  that 
subjection  to  precedent  which  characterizes  that  system,  fol- 
lowed the  decision.  But  though  following  it,  some  of  the 
judges  intimated  that  if  it  were  res  nova  they  would  decide 
diflFerently,  and  the  doctrine  was  condemned  by  sound  legists. 
Dr.  Browne,  in  his  work  on  civil  law,  and  Dr.  Christian  in  his 
edition  of  Blackstone,  criticise  it  severely:  Browne  on  the  Civil 
Law,  278,  note  16. 

An4  such  was  the  prevalent  dissatisfaction  that  an  act  of 
Parliament  was  passed  to  amend  the  statute  so  as  expressly 
to  require  the  signature  to  be  at  the  bottom  of  the  testament. 
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We  were  at  first  much  impressed  with  the  clear  proof  made 
that  the  deceased  intended  this  paper  to  be  her  testament. 
But  there  is  no  more  doubt  that  she  intended  the  invalid  nun- 
cupative codicil  to  be  her  testament.  Yet,  as  the  latter  was 
attested  by  women  who  are  incompetent  testamentary  wit- 
nesses, no  one  claims  its  validity.  And  so  if  the  olographic 
will  is  not  signed  as  required  by  law,  her  intentions  cannot 
save  it. 

The  question  is,  not  whether  she  intended  this  paper  to  be 
her  will,  but  whether  it  is  a  will  clothed  with  the  forms  of  law. 
An  olographic  like  every  other  testament  is  a  solemn  act.  It 
matters  not  how  clearly  it  conveys  the  last  wishes  of  the  de- 
cedent; if  it  is  not  clothed  with  the  forms  prescribed,  it  is  null. 

Even  apart  from  the  name's  not  being  at  the  end  of  the  tes- 
tament, we  think  the  proof  does  not  show  that  she  intended  to 
sign  at  all.  It  simply  shows  that  she  did  not  think  or  know 
that  a  signature  was  essential.  If  she  had  known  that  it  was 
necessary  that  the  testament  should  be  signed,  it  is  impossible 
to  conceive  how,  in  so  important  a  matter,  she  should  have 
acted  so  ambiguously  and  so  differently  from  the  course  uni- 
versally pursued  by  her  in  sighing  other  acts  and  documents 
of  every  description.  The  simple  fact  is,  she  did  not  know  a 
signature  was  necessary,  and  therefore  did  not  sign.  Her 
mistake  in  this  respect  is  unfortunate  in  the  interests  of  jus- 
tice, but  it  cannot  save  the  will. 

The  remaining  contention  of  appellant,  that  the  testatrix 
had  signed  the  will  at  the  end  of  the  act,  and  that  her  signa- 
ture had  been  cut  off  by  some  third  person,  is  so  inconsistent 
with  the  one  just  disposed  of  that  it  hardly  lies  in  the  mouth 
of  appellant  to  urge  them  both.  But,  moreover,  it  is  unsup- 
ported by  proof,  and  has  nothing  to  rest  on. 

Judgment  affirmed.  

Wills  —  Olookaphio  —  Niobssttt  vob  Siomatttrb. — An  olographie  will 
without  a  signatore  at  the  bottom  ia  inralid:  Waller  ▼.  WcUler,  1  Gratt.  464; 
42  Am.  Dec.  564,  and  note;  Sanue^  r.  Bam$ey,  13  Oratt  664;  70  Am.  Dea 
438,  and  note. 

Wills  —  OLOORAPHia  —  Rules  oonoerning  execution  most  b*  oarried  oat 
strictly:  Note  to  Barbomr  r.  Bet^OHt  62  Am.  Dea  692: 


March,  1891.]     Clinb  v.  Ceescent  City  R.  R.  Co.  187 

Clinb  V,  Ceescent  City  Railroad  Company  and 
City  op  New  Orleans. 

[48  Louisiana  Ammual,  827.] 
MlTKICIPAL    CORPOBATIONS  —  LIABILITY  TOB  DKCECmYR    STRKJtTB.  —  A  titj 

must  keep  its  streets  and  sidewalks  in  good  repair,  so  as  to  prevent 
accident  or  injury  to  persons  or  their  property;  and  when  injury  it 
caused  by  the  fault  of  a  municipality  having  previous  knowledge  of  the 
bad  condition  of  the  street  or  sidewalk,  without  any  eontribntive  act  on 
the  part  of  the  party  injured,  whether  by  commission  or  omission,  the 
city  is  liable. 

Municipal  Cobporations  —  Liabilttt  pob  Neoliokkox  op  Railroad 
UsiNO  its  Strekts.  —  A  city  may  legitimately  grant  to  a  railroad  com- 
pany the  privilege  to  build  tracks  and  run  cars  on  its  streets,  and  may 
impose  the  burden  it  owes  of  keeping  them  in  good  order  and  repair,  so 
•8  to  avoid  injury,  upon  the  company;  but  the  imposition  upon  and 
acceptance  of  such  burden  by  the  company  will  not  relieve  the  city 
from  liability,  should  the  company  fail  to  comply  with  its  obligations, 
and,  by  its  negligence,  inflict  injury  upon  one  using  due  care  and  not 
guilty  of  contributory  neglect.  In  such  case,  both  the  city  and  the 
company  are  primarily  liable;  and  when  the  city  is  mulcted,  it  may 
recover  against  the  company  in  the  same  action,  if  both  are  made  par« 
ties,  or  in  a  distinct  suit. 

Contbibutobt  Nrguoiinob,  whxk  ▲  Pboxhiats  Causx  op  Injdrt,  ban 
the  right  of  recovery. 

Railboads — Liabilttt  pob  Injtxbt  prom  Depectivb  Tback  in  Stbeet.  — 
A  railroad  company  operating  in  the  streets  of  a  city  is  bound  to  keep 
its  road,  track,  and  rails  in  proper  order  and  condition  to  prevent  in* 
jury  to  travelers  on  the  street,  independent  of  contract  with  the  city 
to  that  effect;  and  it  is  liable  for  an  injury  proximately  caused  by  its 
negligence  in  this  respect,  when  the  party  injured  was  not  guilty  of 
eontributory  negligence. 

Tbbpasskrs,  Who  abb  not.  — Tbatelbbs  on  Crrr  Stbibtb  Usihq  Traokc 
op  Railroad  operating  therein  are  not  trespassers. 

Oontbibdtobt  Nbgliqencb  18  A  Want  op  the  Exbroisx  op  Obdinabt 
Garb,  which  proximately  causes  the  injury  complained  of. 

Kboligbncx — Railboads — Liability  pob  Injury  prom  Dbpsctiyb  Track 
HI  Street  —  Pboxihatb  Cause.  —  A  railroad  company  operating  in  the 
streets  of  a  city  is  liable  for  an  injury  to  a  traveler  by  coming  in  con- 
tact  with  a  loose  rail  and  protruding  spike  in  its  track,  due  to  its  negli- 
gence, although  the  negligence  of  the  city  in  leaving  a  dangerous  hoi* 
in  the  street  may  have  primarily  and  remotely  caused  the  fall  and  acci- 
dent which  resulted  in  the  injury. 

Municipal  Cobfobation— Nboligbncb — Pboxihatb  Cause. — The  neglect 
of  a  city  to  keep  its  streets  in  proper  condition  for  safety  does  not  ren- 
der it  liable,  when  such  negligence  is  the  remote,  but  not  the  proximate, 
cause  of  the  injury. 

John  M.  Bonner^  Farrar,  JonaSf  and  KrutUehnittf  and  CarU- 
ton  H^ntf  for  the  appellants. 

B.  R.  Forman,  for  the  appellee. 
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Bebmudez,  C.  J.  This  is  a  suit  in  damages,  alleged  to  have 
been  sustained  in  consequence  of  the  death  of  the  husband  of 
plaintiflF  and  father  of  her  minor  daughter,  occasioned  by  the 
gross  fault  and  negligence  of  the  defendants,  who  are  sought 
to  be  held  liable  in  aolido. 

The  case  was  once  before  this  court  (41  La.  Ann.  1031)  on 
exceptions  by  the  railroad  company,  which  had  been  main- 
tained below,  but  which  were  overruled  on  appeal,  the  case 
being  remanded  for  further  proceedings. 

The  fundamental  averment  is,  that  on  January  21,  1889, 
John  Cline,  husband  and  father  aforesaid,  was  driving  a  vehi- 
cle gently  on  Calliope  Street,  between  St.  Charles  Avenue  and 
Prytania  Street,  in  this  city,  with  due  care  and  caution,  with- 
out any  negligence  on  his  part,  ignorant  of  the  dangerous 
condition  of  that  street,  when  the  right  fore  wheel  of  his 
wagon  got  into  a  deep  hole  by  the  side  of  the  track  of  the 
railroad  company,  ran  into  a  loose  rail,  was  suddenly  and 
unexpectedly  stopped  thereby;  that  by  the  shock  thus  occa- 
sioned, Cline  was  violently  thrown  from  the  vehicle  against 
the  loose  rail,  and  against  a  spike  protruding  therefrom,  the 
fall  resulting  in  the  fracture  of  his  skull,  and  in  his  conse- 
quent death,  after  suflfering  great  agony  of  pain  in  body  and 
mind. 

It  is  specially  charged  that  this  condition  of  the  street  was 
well  known  to  the  officers  of  both  defendants,  and  especially 
the  railroad  company,  or  if  not  known,  could  with  reasonable 
diligence  have  been  known,  and  the  danger  averted,  had  they 
dorre  their  duty  before  the  happening  of  the  accident. 

The  prayer  is  for  thirty  thousand  dollars  damages. 

The  railroad  company  excepted,  but  its  objections  were  dis- 
posed of,  as  has  already  been  stated. 

The  city  pleaded  the  general  issue,  and  averred  a  contract 
with  the  railroad  company,  whereby  it  had  agreed  to  keep  the 
streets  on  which  it  passed  in  proper  condition  and  order,  and 
that,  were  judgment  rendered  against  the  city,  it  should  re- 
cover a  like  judgment  against  the  railroad  company,  which 
was  thereby  called  in  warranty,  but  on  whom  no  service  was 
made. 

The  railroad  company  answered  by  a  general  denial  also, 
pleading  that  the  plaintiff  was  no  party  to  the  contract  alleged 
by  the  city,  and  cannot  sue  under  it,  and  that  said  contract 
contains  the  remedy  agreed  on,  in  case  of  violation,  which  is 
exclusive  of  all  others,  namely,  coercion  to  specific  perform- 
ance by  the  city. 
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It  further  avers  that  its  railway  was  properly  constructed; 
that  since  then  it  was,  on  Calliope  Street,  put  out  of  order  by 
improper  drainage,  and  consequent  accumulation  of  water; 
that  another  cause  of  the  condition  in  which  it  was  put  is  the 
constant  heavy  traffic  through  that  street,  and  the  illegal  loads 
hauled  over  it;  all  of  which  made  it  impossible  to  keep  said 
street  in  better  condition,  and  that  the  condition  in  which  it 
was  on  the  day  of  the  alleged  accident  was  not  due  to  any 
fault  or  omission  of  this  defendant. 

The  case  was  tried  by  a  jury,  who  returned  a  verdict  for 
seven  thousand  five  hundred  dollars  against  both  defendants, 
with  a  reserve  of  the  rights  of  the  defendants  as  against  each 
other.    Judgment  was  accordingly  rendered. 

Hence  this  appeal  by  both  defendants. 

The  circumstances  of  the  accident  may  be  considered  as 
having  been  substantially  proved;  but  has  the  evidence  estab- 
lished that  the  city  of  New  Orleans  and  the  railroad  company 
are  equally  liable?  and  that,  even  in  default,  the  plaintiflf  him- 
self is  not  guilty  of  contributory  negligence  sufficient  to  defeat 
his  right  of  action  against  both  or  either  of  the  defendants? 

The  law  governing  a  case  of  this  description,  and  the  prin- 
ciples upon  which  it  rests,  are  plain  enough;  but  it  is  not  al- 
ways easy  to  apply  them  to  occurring  cases,  which  generally 
differ  in  some  significant  matter  of  detail. 

The  testimony  is^  ordinarily  conflicting,  and  such  that  it  is 
difficult  to  arrive  at  the  real  facts  in  dispute. 

In  the  present  instance,  the  law  and  principles  have  been, 
to  a  considerable  extent,  expounded,  when  the  case  came  up 
on  the  exceptions;  but  the  averments  of  the  petition  were  taken 
for  true  in  dealing  with  the  preliminary  defenses,  and  had  the 
plaintiff  established  on  the  trial,  after  the  remanding  of  the 
case,  all  the  facts  averred,  full  recovery  could  have  taken 
place,  leaving  out  of  view  in  this  statement  the  quantum  of 
damages. 

There  can  be  no  doubt  that  a  city  is  under  the  obligation  of 
keeping  its  streets,  sidewalks,  etc.,  in  good  order  of  repair,  so,  at 
least,  as  to  prevent  serious  accident  or  injury  to  persons  using 
the  same,  or  to  their  property;  and  that  where  such  happen  by 
the  heedlessness  or  fault  of  the  corporation  having  previous 
knowledge  of  the  bad  condition  of  the  street,  sidewalk,  or  par- 
ticular dangerous  spot,  and  without  any  contributive  act, 
whether  by  commission  or  omission  of  the  party  afflicted,  the 
corporation  can  be  held  to  repair  the  damage  occasioned. 
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It  is  also  well  settled  in  law  and  jurisprudence,  that  although 
a  municipal  corporation,  by  virtue  of  the  right  with  which  it 
is  vested  of  control  over  its  streets,  can  legitimately  grant  to 
a  railway  company  the  privilege  to  build  its  track  and  run  its 
cars  on  the  same,  imposing  upon  it  the  burden  of  keeping 
them,  from  curb  to  curb,  or  rail  to  rail,  in  good  order  and  con- 
dition BO  as  to  prevent  injury,  as  it  is  itself  bound  to  do,  the 
concession  of  the  grant  and  the  imposition  and  acceptance  of 
the  burden  do  not  relieve  the  corporation  from  liability,  should 
the  company  fail  to  comply  with  its  obligations,  and  by  its 
negligence  and  default  inflict  injury  to  one  using  due  care  and 
precaution,  and  not  guilty  of  contributory  neglect. 

It  is  also  well  recognized  that  a  party  injured  has  a  double 
action  against  both  the  city  and  the  railroad  company,  re- 
gardless of  the  contract  between  them,  holding  each  as  prima- 
rily responsible,  and  that  when  the  city  is  mulcted,  it  has  the 
right  to  recover  against  the  railroad  company  in  the  same 
action,  if  both  are  defendants,  and  the  city  has  properly  brought 
in  the  railroad  company  by  a  call  in  warranty,  or  a  distinct 
suit. 

It  is  likewise  firmly  established  that  an  injured  party,  in 
order  to  recover,  must  be  shown  not  to  have  been  guilty  of  any 
contributory  negligence,  —  that  is,  the  careless  commission  or 
omission  of  acts  which,  if  prudently  done  or  not  done,  would 
have  avoided  the  occurrence  of  the  injury  occasioned  by  the 
heedlessness  of  another,  and  which  is  considered  as  the  proxi- 
mate cause  of  the  accident. 

The  evidence  in  this  case  establishes  the  stubborn  facts  of 
the  existence  of  the  hole,  of  the  loose  rail  jind  protruding  spike 
on  the  side,  the  fall  of  the  man,  the  fracture  of  his  skull  on 
the  rail  and  spikes,  and  his  consequent  destruction  and  death. 

Certainly,  there  are  three  parties  to  this  accident  who  may 
be  charged  with  negligence. 

As  against  the  driver,  it  is  claimed  that  the  hole  was  visible, 
as  it  was  four  feet  long,  two  feet  deep,  and  four  inches  wide, 
and  it  was  about  three  o'clock,  p.  M.,  when  the  wheel  of  his 
wagon  got  into  it;  that  he  must  have  seen  it  and  should  have 
seen  it;  that  if  he  did  not  see  it,  it  was  because  he  did  not  do 
his  duty  in  looking  forward;  that  if  he  saw  it,  he  should  have 
avoided  it  by  stopping  in  time  and  taking  a  different  course; 
that  if  he  did  not  see  it,  it  was  his  own  fault;  that  he  was 
guilty  of  contributory  negligence,  and  that  his  representatives 
have  no  right  to  complain  and  seek  indemnity  through  him. 
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As  against  the  city,  it  is  urged  that  it  was  bound  to  keep 
its  streets  in  good  order  and  condition;  that  had  it  done  so,  the 
hole  would  never  have  existed,  or  would  have  been  stopped  in 
time,  and  the  accident  would  not  have  happened;  that  its  de- 
fense of  penury  is  bad;  and  that  its  contract  with  the  railroad 
company  did  not  exonerate  it  from  the  obligation. 

As  against  the  railroad  company,  it  is  pressed  that  it  was 
bound  to  ^ep  in  like  good  order  and  condition  the  streets 
through  which  it  ran  its  tracks  and  cars,  whether  under  the 
contract,  or  independent  of  any  agreement  to  that  end;  thai 
surely  it  was  bound  to  keep  its  tracks,  rails,  and  spikes,  de- 
signed to  fasten  the  same  down,  so  that  no  injury  could  be 
produced  thereby  to  any  traveler  on  the  streets,  although 
using  the  same  with  more  or  less  usual  inattention,  and  that 
if  the  condition  of  the  loose  rail  and  protruding  spikes  be  the 
proximate  cause  of  the  death,  it  is  liable  in  damages. 

It  cannot  be  reasonably  supposed  that  the  driver  knew  of 
the  condition  of  the  hole,  saw  it,  and  intentionally  ran  the  fore 
right  wheel  of  his  wagon  into  it.  The  size  and  appearance  of 
the  hole  were  not  such  as  unnecessarily  and  unavoidably  must 
have  provoked  attention.  The  hole  was  such  as  any  one  driv- 
ing on  the  track  may  not  have  noticed.  The  deceased  had  a 
right  to  drive  on  the  track.  The  right  of  way  or  franchise 
conceded  l)y  the  city  to  the  railroad  company  did  not  deprive 
the  deceased,  or  any  one  else,  running  vehicles  on  the  street 
from  the  right  of  using  any  part  of  the  street,  or  the  track 
itself.     There  was  no  trespass. 

But  even  if  the  driver  had  seen  the  hole  and  had  not  avoided 
it,  nothing  shows  that  he  knew  of  its  dangerous  character. 
Could  he  be  really  charged  with  negligence,  it  would  not  be 
with  that  sort  of  negligence  technically  known  as  contributory, 
which  is  the  commission  or  omission  by  the  party  of  an  act 
amounting  to  a  want  of  ordinary  care  as  concurring  or  co- 
operating with  the  negligent  act  of  another,  and  which  is  the 
proximate  cause  or  occasion  of  the  injury  complained  of.  To 
constitute  contributory  negligence,  there  must  be  a  want  of 
ordinary  care  and  a  proximate  connection  between  that  and 
the  injury:  Beach  on  Contributory  Negligence,  7. 

No  doubt  the  city  was  in  default.  The  hole  had  been  in 
the  condition  known  for  more  than  two  weeks.  Accidents  had 
occurred,  but  which  had  produced  no  grave  injury  worth  being 
judicially  complained  of.  The  city  must  be  considered  as 
having  had  notice  of  the  condition  of  the  hole,  and  it  is  no 
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excuse  for  it  to  plead  penury,  or  shift  the  responsibility  on  thfr 
railroad  company  8o  as  to  avoid  liability.  The  city  should 
have  notified  the  company;  but  primarily  it  was  bound  to  put 
the  hole  in  a  condition  not  to  be  dangerous.  It  should  be 
blamed  for  not  having  so  done. 

Nevertheless,  the  heedlessness  of  the  city  in  the  premises, 
however  censurable,  does  not  fasten  upon  it  the  responsibility 
in  damages  sought  to  be  saddled  upon  it. 

The  falling  of  the  right  fore  wheel  of  the  wagon  into  the 
hole  caused  a  shock;  that  shock  dashed  the  driver  from  the 
vehicle,  and  he  was  flung  with  some  violence.  The  evidence 
shows  that  several  other  travelers  on  the  street  and  on  the 
track  had  met  with  similar  accident,  had  been  thrown  from 
their  carts  on  the  pavement,  but  none  were  killed  or  danger- 
ously hurt.  The  unfortunate  fellows  were  more  or  less  bruised, 
and  that  was  all,  although  much  in  itself  to  some  extent. 

In  the  present  instance,  the  driver  would  have  sustained 
no  further  injury  had  it  not  been  that  a  condition  of  things 
existed  at  the  time  which  did  not  exist  previously,  when  the 
other  accidents  occurred.  The  city  is  not  sued  now  for  the 
suffering  which  the  driver  sustained  in  consequence  of  bruises 
inflicted  by  the  fall.  It  is  sued  for  damage  suffered  in  conse- 
quence of  the  death  of  the  driver,  and  the  fact  is,  that  the  city 
is  not  guilty  of  any  negligence  which  was  the  proximate  or 
direct  cause  of  that  catastrophe. 

The  responsibility  must  rest  on  other  shoulders.  The  de- 
fenses announced  of  the  railroad  company  have  no  bottom  to 
stand  upon.  Conceding  all  the  facts  averred,  which  would  seem 
to  tend  to  show  a  condition  of  things  amounting  somewhat  to  vi» 
major  or  uncontrollable  circumstances,  the  railroad  company 
cannot  be  heard  to  say  that  they  were  of  such  a  character  as 
to  prevent  it  from  stopping  the  hole,  and  preventing  it  from 
being  dangerous,  —  from  nailing  down  securely  the  loose  rail, 
and  fastening  steadily  the  protruding  spikes.  The  plaintiff 
could  sue,  independent  of  any  contract  between  the  city  and 
the  company. 

Though  true  it  be  that  the  hole  was  somewhat  dangerous, 
and  was  the  cause  of  the  shock  which  occasioned  the  fall,  th* 
certainty  is,  that  but  for  the  loose  rail  and  protruding  spikes, 
the  traveler  would  not  have  met  with  an  untimely  and  sudden 
death.  He  would  have  fallen,  would  have  received  some 
bruises,  for  indemnifying  which  he  would  not  probably  have- 
sued  either  the  city  or  the  company;  but  he  would  not  hav» 
been  killed. 
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The  cause,  causa  causans,  of  the  death  was  the  violent  com- 
ing in  contact  of  the  skull  of  the  deceased  with  the  loose  rail 
and  the  protruding  spikes,  in  consequence  of  which  the  skull 
was  fractured  or  perforated,  with  almost  instantaneous  death 
as  the  result. 

If,  under  the  facts  and  the  law,  this  railroad  company  can- 
not be  held  responsible,  but  must  be  excused,  what  is  the  case 
in  which  a  company  can  be  held  liable  for  omissions  of  duty 
which  are  the  direct  cause  of  irreparable  calamity? 

In  the  consideration  of  this  case,  and  the  law  and  jurispru- 
dence applicable  to  it,  we  have  consulted  with  advantage  a 
new  work,  just  issued,  on  roads  and  streets,  by  Elliott,  which 
is  quite  commendable. 

It  is  very  diflBcult  to  compute  the  damages  to  which  the 
plaintiff,  in  her  own  right  and  as  tutrix,  is  entitled  for  the  loss 
sustained  by  the  death  of  the  husband  and  father. 

When  she  opened  his  estate,  she  produced  the  certificate  of 
the  coroner  to  prove  the  death,  and  she  established  from  it 
that  he  was  sixty-two  years  of  age. 

It  is  claimed  that,  according  to  the  life  insurance  time 
tables,  he  would  probably  have  lived  twelve  years  more,  and 
it  is  insisted  that  his  earnings  during  that  time  would  have 
amounted  to  a  considerable  sum,  and  that  this  amount,  at 
least,  should  be  recovered  in  this  action. 

It  may  be,  and  it  may  not  be,  that  the  party  would  have 
lived  that  time.  He  might  have  died  the  next  day,  the  next 
month,  the  next  year,  by  disease,  or  some  accident,  or  some 
other  unforeseen  cause. 

His  earnings  were  small.  The  evidence  in  that  respect  is 
entirely  unsatisfactory  and  unreasonable.  The  fact  is,  that 
he  was  a  wagon-driver,  doing  jobs;  but  he  had  to  provide  for 
a  stable  and  shed  for  his  horse  and  wagon,  for  feed  for  the 
animal;  he  had  to  supply  his  own  wants.  If  he  earned  $1.50 
or  $2  a  day,  he  could  have  saved  very  little  to  provide  for  his 
wife  and  daughter,  who,  it  is  to  be  presumed,  owing  to  their 
age  and  condition  in  life,  must  have  been  able  to  support 
themselves  to  some  extent. 

It  is  extremely  doubtful  that  the  earnings  of  the  poor  man 
could  have  amounted,  in  the  end,  to  one  thousand  dollars,  but 
to  avoid  doing  his  representatives  any  injury,  we  will  allow 
that  sum,  thinking  it  ample. 

It  IS  therefore  ordered  and  decreed  that  the  verdict  of  the 

jury,  and  the  judgment  thereon,  as  regards  the  city  of  New 
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Orleans,  be  quashed  and  reversed,  and  that  there  be  judgment 
in  favor  of  the  city,  with  costs  in  both  courts;  and  it  is  further 
ordered  and  adjudged  that  the  verdict,  and  judgment  thereon, 
against  the  railroad  company  be  amended  so  as  to  reduce  the 
amount  to  one  thousand  dollars,  with  interest  as  allowed,  and 
costs  below,  and  that  thus  amended  said  judgment  be  affirmed, 
at  appellee's  costs. 

MtTNICIPAL  CoKPORATIONS  —  LlABILITT  FOB  DEFECTS  IK  SteEETS.  — 
Where  the  charter  of  a  municipal  corporation  imposes  upon  it  the  duty  of 
keepiug  its  streets  in  repair,  it  will  be  liable  to  one  injured  by  its  failure  to 
perform  such  duty^.  Maiu  v.  Springfield,  101  Mo.  613;  20  Am.  St.  Rep.  634, 
and  note;  Browning  w.  Springfield,  17  111.  143;  63  Am.  Dec.  345,  and  extended 
note;  note  to  Baxter  v.  Winoosld  Turnpike  Co.,  52  Am.  Dec.  92;  Hampson  v. 
Taylor,  15  R.  L  83.  Se«  Mulvane  r.  South  Topeka,  45  Kan.  45;  23  Am.  St. 
Rep.  706,  and  note. 

Municipal  Corporations  —  Liability  for  Neoliosnok  ov  Third  Per- 
SONS.  —  If  a  city  assumes  to  (^rant  a  person  the  right  to  place  an  obstruction 
in  a  public  street,  it  will  be  liable  for  any  injury  caused  thereby  through  the 
negligence  of  the  party  maintaining  the  obstruction:  Cohrnv.  New  York,  113 
N.  Y.  532;  10  Am.  St.  Rep.  506,  and  note;  Osage  City  v.  Larkin,  40  Kan. 
206;  10  Am.  St.  Rep.  186.  A  city  will  be  liable  for  the  negligence  of  the 
employees  of  a  street-railway  who  fail  to  properly  guard  a  defect  in  a  street: 
Blessington  v.  Boston,  153  Mass.  409.  A  township  will  be  liable  in  damages 
to  one  injured  through  a  defect  in  a  bridge  built  by  a  railroad  and  substi- 
tuted  for  the  highway  at  that  point:  Dalion  v.  Upper  Tyrone  Tp.,  137  Pa.  St 
18. 

NeoLIOKNCE  —  Ck)NTRIBDTOST,  A8  A  BaR  TO  RECOVERY.  — When  the  con- 
tribntory  negligence  of  the  plaintiff  is  the  proximate  cause  of  the  injury, 
there  can  be  no  recovery:  Corcoran  r.  St.  Lotus  etc.  R'y  Co.,  105  Mo.  399;  24 
Am.  St.  Rep.  394,  and  note;  note  to  Johnson  v.  Hudson  River  R.  R.  Co.,  75 
Am.  Deo.  383;  extended  note  to  Henry  County  Turnpike  Co.  r.  Jackson, 
44  Am.  Rep.  276-279. 

Street-bailroads  —  Duty  to  Keep  Track  in  Repaib.  —  A  street-rail- 
way is  liable  for  its  negligence  in  not  keeping  its  tracks  in  safe  condition,  to 
one  injured  thereby:  Woodman  v.  Metropolitan  R.  R.  Co.,  149  Mass.  335;  14 
Am.  St.  Rep.  427,  and  note;  but  the  complaint  in  such  an  action  must  aver 
that  the  plaintiff  was  in  the  exercise  of  due  care  at  the  time  of  the  accident: 
Couxin  ▼.  Muskegon  R'y  Co.,  84  Mich.  683. 

Stbket-bailboads— Right  of  Public  to  Use  Tracks  of. — One  who 
enters  upon  the  tracks  of  a  railroad  laid  in  the  streets  of  a  city  is  not  a  tres- 
passer: Louisville  etc.  R'y  Co.  v.  Phillips,  112  Ind.  59;  2  Am.  St.  Rep.  155, 
and  note;  but  the  right  of  such  person  is  subordinate  to  that  of  the  company, 
and  he  must  use  due  care  to  avoid  danger:  Warner  y.  People's  St.  R'y  Co., 
141  Pa.  St.  615;  Fenton  v.  Second  Ave.  R.  R.  Co.,  126  N.  Y.  625;  Tkomas  t. 
CitiMens'ac  R'y  Co.,  132  Pa.  St  604. 
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Gardemal  v.  MoWilliams. 

[43  Louisiana.  Annual,  454.] 

LiBKL.  — In  Privileged  Communications,  thb  Party  Makinq  Them  is 
Protected  from  the  inflictioa  of  damages,  unless  the  occasion  making 
them  privileged  was  used  as  a  means  of  inflicting  a  willful  and  malicious 
injury  upon  another. 

Libel.  —  Occasion  Which  Renders  Communications  Pbivileoed  Rebuts 
Ant  Inference  oe  Malice  arising  from  a  statement  prejudicial  to  an- 
other, and  casts  the  burden  upon  him  to  prove  malice  in  fact,  and  also 
that  the  party  making  them  was  actuated  by  motives  of  personal  spite 
and  ill-will,  independent  of  the  occasion  on  which  the  communications 
were  made. 

Libel  —  Privilege,  to  Whom  Extends.  —  Communications  made  in  the 
course  of  duty  in  judicial  or  legislative  proceedings  are  absolutely  privi- 

,  .  leged,  and  free  from  liability,  civil  or  criminal.  This  privilege  extends 
to  parties,  counsel,  witnesses,  jurors,  and  judges  in  judicial  proceeding^, 
and  to  members  and  attachees  in  legislative  proceedings. 

Libel  —  Privileged  Communications  —  Judicial  Proceedings  —  Burden 
07  Proot.  —  If  an  occasion,  such  as  a  judicial  proceeding,  exists  which 
renders  the  communication  complained  of  privileged,  the  only  inquiry 
is,  whether  or  not  the  matter  was  pertinent  to  the  occasion.  If  it  was, 
this  is  an  absolute  defense,  and  depends  in  no  respect  upon  the  good 

"  ■'   faith  of  the  party  complained  of.     The  burden  of  proof  is  on  the  com- 

■*  plainant  to  show  want  of  occasion,  or  if  it  existed,  that  the  matter  was 
not  pertinent,  and  that  the  communication  was  made  with  malice  in 
fact,  with  design  to  injure  the  complainant. 

Felix  Voorhiea  and  J.  Hamilton  Rills,  for  the  appellant. 
Sims  and  Goudran,  and  A.  Talbot,  for  the  appellee. 

McEnery,  J.  The  plaintiff  sued  the  defendant  for  libel 
and  slander. 

The  alleged  libel  and  slander  is  contained  in  the  petition 
in  the  suit  of  Jacob  Mc Williams  v.  Justinien  Michel. 

The  object  of  the  suit  was  to  have  declared  absolutely  null 
and  void  a  certain  tax  sale  of  the  plaintifif's  property. 

The  language  used  is  of  that  character  which,  if  not  classed 
as  a  privileged  communication,  malice  would  be  presumed 
and  damages  assessed,  unless  justified  by  the  defendant.  It 
will  not  be  necessary  to  reproduce  the  language  employed  in 
the  petition  in  said  suit  of  Mc  Williams  v.  Michel. 

The  defense  is,  that  the  libel  and  slander  is  a  privileged 
communication;  that  it  was  used  in  the  petition  in  said  suit 
without  malicious  intent,  upon  the  advice  of  counsel,  in  the 
prosecution  of  his  legal  rights. 

The  trial  was  by  jury,  and  there  was  a  judgment  and  ver- 
dict in  favor  of  defendant,  from  which  the  plaintiff  appealed. 
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In  the  suit  of  McWilliams  v.  Michel,  out  of  which  grew  thi» 
suit,  the  plaintiff  alleged  that  he  was  the  owner  of  certain 
property,  upon  which  all  the  taxes  had  been  paid,  and  that 
the  sheriflF  illegally  and  wrongfully  sold  the  same  at  tax  sale, 
and  adjudicated  the  same  to  Michel;  that  said  property  was 
confusedly  sold  with  property  belonging  to  Wilbur  and  Sons, 
although  he  held  a  distinct  title  to  same,  which  was  known  to- 
said  sheriff  and  tax  collector,  Gardemal;  that  he  wrongfully 
adjudicated  said  property  to  said  Michel,  who  forcibly  got  pos- 
sesssion  of  the  same  through  the  pretended  tax  sale;  that  hi» 
property  and  that  of  Wilbur  and  Sons  was  sold  at  said  tax  sal& 
as  the  property  of  Breaux  and  Duperrier,  when  said  sheriff 
and  tax  collector  knew  that  said  property  was  owned  by  him 
and  Wilbur  and  Sons;  that  he  knew  the  taxes  had  all  been 
paid  on  said  property;  that  after  said  sale  to  Michel,  he  en- 
tered into  an  agreement  with  Titus  Gardemal,  the  brother  of 
said  Ga'briel  Gardemal,  sheriff  and  tax  collector,  to  cut  down 
and  remove  timber  from  said  property. 

He  alleges  that  said  sheriff,  Gardemal,  failed  to  offer  said 
property  for  sale  on  the  day  advertised,  because  there  were 
many  bidders  present,  and  that  he  postponed  said  sale  to  a 
different  day,  when  it  was  sold  as  alleged.  In  these  acts  of  the 
sheriff,  it  is  alleged  he  conspired  with  his  brother,  Titus  Gard- 
emal, and  Justinien  Michel,  in  order,  through  a  pretended 
tax  sale,  to  get  possession  of  the  property  of  the  petitioner. 

An  injunction  was  prayed  for  against  Michel,  and  a  judg- 
ment  was  prayed  for  quieting  petitioner  in  his  title  to  said 
property. 

This  is  but  a  brief  summary  of  the  many  allegations  in  th» 
petition. 

There  was  evidence  introduced  on  the  trial  to  prove  the 
falsity  of  the  severe  charges  in  the  petition. 

They  may  be  unfounded  and  false  in  fact,  and  yet  defendant 
may  not  be  responsible  in  damages  for  the  language  used  in 
the  petition.  In  privileged  communications,  the  party  is  pro* 
tected  from  the  infliction  of  damages,  unless  the  occasion  was 
used  as  a  means  of  inflicting  a  willful  and  malicious  injury 
upon  the  plaintiff. 

The  occasion  on  which  a  privileged  communication  is  made 
rebuts  the  inference  of  malice  arising  from  a  statement  preju- 
dicial to  the  character  of  the  plaintiff,  and  it  devolves  upon 
him  to  prove  malice  in  fact;  that  the  defendant  was  actuated 
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by  motives  of  personal  spite  and  ill-will,  independent  of  the 
occasion  on  which  the  communication  was  made. 

Certain  communications  are  absolutely  privileged,  and  no 
person  is  liable,  either  civilly  or  criminally,  in  respect  of  any- 
thing published  by  him  in  the  course  of  his  duty  in  any  judi- 
cial proceeding.  This  privilege  extends  to  parties,  counsel, 
witnesses,  jurors  and  judges  in  a  judicial  proceeding,  to  pro- 
ceedings in  legislative  bodies,  and  to  all  who,  in  the  discharge 
of  public  duty  or  the  honest  pursuit  of  private  right,  are 
•compelled  to  take  part  in  the  administration  of  justice  or  in 
legislation:  Heard  on  Libel  and  Slander,  sees.  90,  103,  110; 
Newell  on  Defamation,  p.  423,  sees.  26,  27;  Fisk  v.  Soniat,  33  La. 
Ann.  1400;  Vinas  v.  Merchants^  Mut.  Ins.  Co.y  33  La.  Ann. 
1265. 

In  this  class  of  privileged  communications,  the  occasion  is 
:an  absolute  privilege,  and  the  only  question  is,  whether  the 
occasion  existed,  and  whether  the  matter  complained  of  was 
pertinent  to  the  occasion.  In  judicial  proceedings,  both  crim- 
inaJ  and  civil,  great  latitude  is  allowed  parties  in  the  pursuit 
of  private  rights,  or  the  prosecution  of  crimes.  Public  order 
necessarily  requires  this  latitude.  What,  then,  is  alleged  in 
a  judicial  proceeding  in  the  effort  to  enforce  a  private  right  is 
not  to  be  judged  by  technical  rules.  The  party  attempting  to 
enforce  his  right  may  be  mistaken  in  his  remedy;  he  may  use 
language  which  could  have  been  avoided.  But  after  all,  the 
•question  is  one  of  intent. 

"  Intent  makes  the  libel  in  such  a  case;  strong  words  do 
not":  Klinch  v.  Colby,  46  N.  Y.  434;  7  Am.  Rep.  360. 

If  the  occasion  exists  on  which  the  privileged  communication 
is  made,  and  the  matter  is  pertinent  to  the  occasion,  it  supplies 
An  absolute  defense,  and  depends  in  no  respect  upon  the  bona 
fides  of  the  defendant. 

The  burden  of  proof  is  on  the  plaintiff.  He  must  show  the 
Absence  of  the  occasion,  and  if  the  occasion  existed,  that  the 
matter  complained  of  was  not  pertinent  to  the  occasion,  and 
that  the  defendant  acted  with  malice  in  fact,  through  hatred, 
ill-will,  with  a  malicious  design  to  injure  the  plaintiff:  Fish  v. 
Soniat,  33  La.  Ann.  1400. 

There  is  no  proof  of  this  kind  in  the  record. 

Judgment  affirmed. 

Libel —  Privilfgeb' Communications.  —  Where  a  commnnication  !s  prir* 
ileged,  there  caa  be  no  recovery  against  the  party  making  it:  Rude  r.  Naaa, 
79  Wis.  321;  24  Am.  St.  Rep.  717,  and  note. 
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Libel  —  Pbiyilsged  Commttnications  —  Malicb.  — Where  a  publication 
18  defended  as  privileged,  there  is  no  presamption  of  malice:  Conroy  v.  PUU- 
burg  Times,  139  Pa.  St.  334;  23  Am.  St.  Rep.  188,  and  note.  There  is  a  pre. 
Bumpuon  of  malice  in  an  action  for  libel,  which  ia  rebutted  by  proof  of 
justification:  Uilq/  v.  Lee,  88  Ky.  603;  21  Am.  St.  Rep.  358,  and  note.  See 
extended  note  to  Tenrilliger  v.   Wanda,  72  Am.  Dec.  426. 

Libel  —  Privileged  Cohhunioations  —  Judicial  and  Leqislativb  Pbo- 
OEEDiNos. —  Parties  to  an  action  are  privileged  from  suit  for  accusations  made 
in  their  pleadings:  Park  v.  Detroit  Free  Press  Co.,  72  Mich.  560;  16  Am.  St. 
Rep.  544,  and  note;  and  the  same  is  true  as  regards  all  proceedings  in  court* 
of  justice  or  legislative  proceedings:  Runge  v.  Franklin,  72  Tex.  685;  13  Am. 
St  Rep.  833,  and  note;  Ifitaen  r.  Cramer,  104  N.  a  674. 


Copp  v,  Louisville  and  Nashville  R  E.  Co. 

[48  Louisiana  Annoal,  611.] 

Jurisdiction  —  Interstate  Cohhebcb  Act.  —  One  who  claims  damages  for 
a  violation  of  the  interstate  commerce  act  cannot  maintain  his  action  in 
a  state  court,  but  must  bring  it  either  before  the  interstate  commerce 
commission  or  a  federal  court. 

Jurisdiction  —  Remedy  —  State  or  Federal  Codbt.  —  Legal  or  equitable 
rights  acquired  under  state  laws  may  be  vindicated  in  a  state  court,  or  if 
the  parties  reside  in  different  states,  in  a  federal  court,  or  if  such  right* 
are  acquired  under  United  States  laws,  in  state  or  federal  courts,  subjecfc 
to  the  qualification  that  where  a  right  arises  under  United  States  law^ 
Congress  may  give  a  federal  court  exclusive  jurisdiction. 

Jubi8Dict"ion  o»  Fedebal  Codbt,  when  Exclusive.  —  Where  a  United 
States  statute  gives  a  right  without  specifying  a  remedy,  it  may  be  proa* 
eouted  in  a  state  court;  but  when  a  right  is  thus  given,  and  a  specifio 
remedy  provided,  or  a  new  power  and  the  means  of  executing  it  are 
therein  granted,  such  right  and  power  can  be  enforced  only  in  the  method 
provided  by  such  statute. 

B.  R.  Forman,  for  the  appellant. 

Bayne^  Denegre,  and  Bayne,  for  the  appellee. 

Bermudez,  C.  J.  This  is  an  appeal  from  a  judgment  sus- 
taining a  plea  to  the  jurisdiction  of  a  state  court,  relegating 
the  plaintiflF  to  that  of  a  federal  court. 

The  action  arises  under  the  act  of  Congress  known  as  th» 
interstate  commerce  act,  and  is  for  the  recovery  of  damages 
for  averred  unlawful  discrimination  by  defendant  injurious  to 
plaintiff,  for  the  transportation  of  coal  from  another  state  for 
several  years:  24  U.  S.  Stats,  at  Large,  p.  552,  sec.  9. 

The  section  relied  on  is  to  the  effect  tjiat  any  person  or 
persons  claiming  to  be  damaged  by  any  common  carrier,  sub- 
ject to  the  provisions  of  this  act,  may  either  make  complaint  to 
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the  commission  as  hereinafter  provided  for,  or  may  bring 
suit  in  his  or  their  own  behalf  for  the  recovery  of  damages 
for  which  such  common  carrier  may  be  liable  under  the  pro- 
visions of  this  act  in  any  district  or  circuit  court  of  the  United 
States  of  competent  jurisdiction;  but  such  person  or  persons 
shall  not  have  the  right  to  pursue  both  of  said  remedies,  and 
must  in  each  case  elect  which  one  of  the  two  methods  of  pro- 
cedure herein  provided  for  he  or  they  will  adopt. 

After  referring  to  the  ruling  of  the  United  States  supreme 
court  in  the  case  of  Claflin  v.  Houseman,  93  U.  S.  136,  137, 
which  is  in  point  on  the  question,  the  district  judge  has  well 
said:  "  The  general  rule  is,  that  where  a  particular  remedy  is 
provided  by  law,  such  remedy  must  be  sought  to  the  exclusion 
of  all  others,  in  the  cases  contemplated  by  the  statute;  other- 
wise a  person  claiming  injury  under  the  act  of  Congress, 
instead  of  being  compelled  to  elect  which  one  of  the  two 
methods  of  procedure  provided  by  the  act  he  will  adopt,  will  be 
afforded  a  third  alternative  not  contemplated  or  provided  for 
by  the  said  act,  and  this,  in  violation  of  its  express  terms, 
whereby  he  is  limited  to  a  choice  between  two  remedies." 

The  authority  referred  to  contains  the  following  language: 
"A  legal  or  equitable  right  acquired  under  the  state  laws 
may  be  prosecuted  in  the  state  court,  and  also,  if  the  parties 
reside  in  different  states,  in  federal  courts.  So  rights,  whether 
legal  or  equitable,  acquired  under  the  laws  of  the  United 
States,  may  be  prosecuted  in  the  United  States  courts,  or  in 
the  state  courts,  competent  to  decide  rights  of  the  like  char- 
acter and  class,  subject  to  this  qualification:  that  where  a 
right  arises  under  a  law  of  the  United  States,  Congress  may, 
if  it  see  fit,  give  to  the  federal  courts  exclusive  jurisdiction. 
This  jurisdiction  is  sometimes  exclusive  by  express  enact- 
ment, and  sometimes  by  implication.  If  an  act  of  Congress 
gives  a  penalty  to  a  party  aggrieved  without  specifying  a 
remedy  for  its  enforcement,  there  is  no  reason  why  it  should 
not  be  enforced,  if  not  provided  otherwise  by  some  act  of  Con- 
gress, by  a  proper  action  in  a  state  court." 

In  the  instant  case,  the  right  asserted  by  the  plaintiff  is 
claimed  under  an  act  of  Congress  which  specifies  the  remedy 
for  its  enforcement. 

This  circumstance  suffices  to  evidence  that  Congress  saw  fit 
to  give  the  federal  courts  exclusive  jurisdiction.  The  motive 
whicn  induced  such  legislation  may  have  been,  and  no  doubt 
is,  to  create  one  entire  and  one  complote  sj^stem,  and  provide 


SOO  8avoie  v.  Scanlan.  [Louisiana, 

for  the  necessary  uniform  machinery  to  make  it  effective  on 
an  important  and  vital  subject  of  national  interest. 

See,  further,  Sutherland  on  Stat.  Const.,  sec.  399;  Dudley  y. 
Mayhew,  3  N.  Y.  9;  The  Moses  Taylor,  4  Wall.  429;  Martin 
V.  Hunter,  1  Wheat.  334;  Ex  parte  McNiel,  13  Wall.  236.  The 
authorities  referred  to  by  the  appellant  do  not  sustain  his 
position. 

Judgment  aflBrmed. 

Jurisdiction  —  Remkdt— Statb  or  Federal  Court.  —  State  courts 
have  jarisdictioa  to  try  and  determine  conflicting  claims  to  lands  within  ite  bor- 
ders, when  they  arise  between  citizens  of  the  state,  though  both  claimants  are 
grantees  of  the  United  States:  State  v.  BacJielder,  6  Minn.  223;  80  Am.  Deo. 
410,  and  note.  The  state  courts  may  exercise  jurisdiction  in  all  cases  in 
which  such  jurisdiction  has  not  been  exclusively  vested  in  the  federal  courts: 
King  qf  Prussia  v,  Kuipper,  22  Mo.  550;  66  Am.  Dec.  639.  The  circuit  court 
of  the  United  States  has  jurisdiction  where  one  of  the  parties  to  the  suit  is  a 
citizen  of  another  state  or  country:  Vote  r.  Morton,  4  Cush.  27;  50  Am.  Dec 
760,  and  note.  Offenses  against  the  federal  law  may  be  punished  in  the  state 
M  well  as  federal  courts,  where  exclusive  jurisdiction  has  not  been  conferred 
upon  the  latter:  Commonwealth  ▼.  Fuller,  8  Met  313;  41  Am.  Deo.  609,  and 
note. 

Courts — JuRisoicrnow  o»  Federai.  Courts,  whbn  Exclusivb. — Where, 
by  the  laws  of  Indian  Territory,  the  remedy  for  a  wrong  is  confined  to  the 
nearest  United  States  court,  the  court  of  another  state  has  no  jurisdiction  to 
•ntertain  an  action  for  such  wrong:  Holderman  r.  Pond,  45  Kan.  410;  23 
Am.  St.  Rep.  734.  State  courts  have  no  jurisdiction  to  punish  crimes  against 
th«  United  SUtei^  as  such:  People  v.  Kelly,  38  CaL  145;  99  Am.  Dec.  360. 


SaVOIB    V.    SOANLAN. 
[4*  Louisiana  Annual.  967.] 

SuiHDnt  —  WoRDt  Slanderous  per  Sk.  —  A  false  statement  made  by  one 
of  another,  that  he  is  a  scoundrel,  a  rogue,  and  a  damned  rascal,  and  that 
he  has  stolen  all  the  property  owned  by  him,  uttered  in  a  public  place 
and  manner,  in  the  presence  of  by-standers,  is  slanderous  per  te. 

Slandbr  —  Implikd  Malice  JusximNO  Recovery  without  Proof. — 
Malice  is  implied  from  the  use  of  opprobrious  epithets  which  are  slan- 
derous per  »e;  and  proof  of  special  injury  is  not  necessary  to  a  recovery 
of  damages. 

Blandcr.  —Both  Damage  aro  Maucb  hat  bb  iHrBRRiD  from  the  nature 
and  falsity  of  the  words  vsed,  and  from  the  circumstances  under  which 
they  were  uttered,  without  special  proof. 

Slandbr.  —  Onb  Who  UsLAwruLLT  iNTBRrxRBS  with  thb  Right  or  An- 
OTRBS  to  enjoy  that  degree  of  respect,  good-will,  and  social  and  business 
diatiaotion  to  which  his  own  acts  and  bis  social  and  business  habits  en* 
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title  him,  by  circulating  slaaderous  reports,  renders  himself  liable  to 
consequential  damages. 
Is  LiBSL  AND  Slakder,  QUESTIONS  OT  Damaob  AND  Malicb  are  mixed  ques- 
tions of  law  and  fact,  of  which  courts  are  more  competent  to  judge  than 
juries  are. 

Kenneth  Baillio  and  C,  W.  Du  Roy,  for  the  appellant. 
John  N.  Ogden  and  E.  P.  Veazie,  for  the  appellee. 

Watkins,  J.  Plaintifif  is  appellant  from  an  adverse  judg- 
ment based  on  the  verdict  of  a  jury  rejecting  his  demand 
against  the  defendant  of  five  thousand  dollars  damages  for 
islander  and  defamation  of  character. 

The  charge  made  in  the  petition  is,  that  at  the  store  of  one 
McClelland,  in  the  parish  of  St.  Landry,  on  the  20th  of  Octo- 
ber, 1888,  same  being  a  public  place,  the  defendant,  Michael 
Scanlan,  in  a  public  manner,  and  in  the  presence  and  hearing 
of  the  by-standers  who  had  congregated  there,  "  maliciously, 
wickedly,  slanderously,  libelously,  and  with  the  malicious  and 
wicked  intention  to  defame  and  slander,  publicly  called  [him] 
a  scoundrel,  or,  in  the  vernacular  [of  the]  public,  said  that 
[he]  was  '  a  rascal,' '  a  damned  rascal,*  and  '  that  the  property 
he  owned  he  had  stolen,  and  that  [Scanlan]  could  prove  these 
accusations  from  the  public  records.' " 

Petitioner  avers  that  he  is,  and  has  always  been,  a  citizen 
of  the  parish  of  Acadia,  where  he  has  always  borne  a  good 
name  for  fair  dealing  and  honesty,  and  is  engaged  in  farming 
and  mercantile  pursuits.  He  avers  that  his  good  reputation 
is  due  to  his  uniform  good  conduct  as  an  honest  man,  and 
that  he  has  thereby  attained  a  position  as  an  honorable  citi- 
zen and  a  just  man;  and  that  his  "good  name  and  fame  have 
aoquired  [for]  him  credit  in  the  commercial  world,  and  a 
position  for  himself  and  family  in  society." 

He  further  avers  that  the  aforesaid  *'  accusations  are  false, 
libelous,  and  slanderous,  and  [that  they]  involve  great  moral 
turpitude,  and  were  wickedly  and  maliciously  uttered  by  the 
defendant  with  the  unlawful  and  malicious  intent  to  injure 
and  defame  him;  that  these  defamations  seriously  damaged 
[him]  in  feeling  and  reputation;  and  that  he  has  thereby  suf- 
fered great  mental  agony  and  humiliation." 

He  further  avers  that  he  has  never  given  the  defendant  any 
"cause  or  excuse  for  the  utterance  of  (said)  false,  malicious, 
and  wiyked  slanders,  and  that  said  Scanlan  was  prompted  to 
so  utter  them  through  sheer  malice,  and  with  intent  to  defame 
and  injure  him." 
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He  places  his  damages  at  five  thousand  dollars,  and  prays 
for  judgment  accordingly. 

In  his  answer,  the  defendant  avers  "  that  if  he  used  any  re- 
marks whatever  regarding  the  plaintiflF  of  an  injurious  char- 
acter, that  the  words  used  were  [so]  used  by  him  in  a  moment 
of  temporary  irritation,  caused  by  remarks  made  by  the  plain- 
tiflF derogatory  to  the  Farmers'  Alliance,  of  which  defendant 
is  a  member;  that  no  words  used  by  him  on  that  occasion 
were  premeditated,  or  intended  to  injure  the  plaintiff,  or  to 
damage  him,  even  in  the  remotest  degree;  that  any  transient 
expression  of  angry  feelings  on  [his]  part,  without  malice, 
was  made  at  a  small  store,  in  which  there  were  but  few  per- 
sons; and  that  no  currency  or  circulation  was  given  to  said 
statements  by  [him],  either  before  or  after  said  meeting  at 
the  store;  that  if  any  currency  or  circulation  has  been  given 
to  said  words,  it  was  done  by  the  plaintiflT,  and  by  his  son-in- 
law,  Joseph  McClelland,  who  was  one  of  the  parties  present 
at  the  store." 

He  charges  that  plaintiflT  is  actuated  by  avaricious  and 
unworthy  motives  in  bringing  this  suit,  and  is  also  governed 
by  a  desire  to  harass  and  annoy  him  thereby;  and  he  avers 
that  his  action  is  causeless,  vexatious,  and  annoying,  and  has 
caused  him  damage  in  loss  of  time,  vexation,  trouble,  and 
attorney  fees,  in  the  sum  of  three  hundred  dollars,  for  which 
he  prays  judgment  in  reconvention. 

We  have  reproduced  all  of  the  salient  points  of  the  petition 
and  answer  as  the  most  appropriate  and  eflfective  method  of 
stating  the  case  as  it  was  stated  to  and  tried  by  the  jury,  and 
therefrom  it  will  appear  that  slander  is  charged  distinctly 
in  the  former,  and  not  denied,  but  on  the  contrary,  tacitly  ad- 
mitted, in  the  latter,  and  that  with  a  guarded  admission  is 
coupled  a  plea  of  justification  and  excuse. 

On  these  pleadings,  evidence  pro  et  con  was  introduced,  and 
it  may  be  fairly  summarized  as  follows,  viz.,  that  on  the 
date,  at  the  place,  and  under  the  circumstances  given  in  plain- 
tiflT's  petition,  and  in  the  course  of  a  conversation  had  and 
held  by  and  between  the  defendant  and  Boone  and  McClel- 
land on  a  business  matter,  the  defendant  stated  that  the  plain- 
tiflF, "Savoie,  was  a  rogue,  and  that  he  had  stolen  everything 
that  he  owned,  and  that  he  could  prove  that  he  was  a  rogue 
by  the  records  at  Crowley,"  i.  e.,  the  site  of  the  court-house  of 
the  parish  of  Acadia,  where  plaintiflF  lives. 

Those  two  witnesses  recite,  circumstantially,  the  origin  and 
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history  of  the  conversation  in  which  the  foregoing  statement 
was  made,  and  they  affirm  that  nothing  was  said  or  done  on 
that  day  to  irritate  the  defendant,  and  that  the  plaintiff  was 
not  present  at  all.  They  state  that,  on  the  contrary,  defend- 
ant was  a  little  excited,  but  did  not  present  the  appearance  of 
being  angry,  though  he  spoke  in  a  loud  tone  of  voice. 

Notwithstanding  the  defendant  and  his  son  (who  was  in 
company  with  him  on  the  occasion)  were  interrogated  as  wit- 
nesses on  the  former's  behalf,  neither  of  them  denied  the 
truthfulness  of  the  testimony  of  the  plaintiff's  witnesses,  but 
during  the  course  of  the  trial,  one  of  the  jurors  propounded  to 
the  defendant  this  question,  viz.:  — 

"  Q.  Was  the  rumor  current  in  the  neighborhood  concern- 
ing what  Mr.  Savoie  had  said  or  done  to  the  members,  and 
those  that  wished  to  join  the  order,  that  aroused  your  feelings 
[and  caused  you]  to  use  the  language  charged  in  the  plead- 
ings?   A.   Yes." 

This  is  a  confession  of  the  defendant  on  oath,  under  circura- 
Btances  of  alleged  mitigation;  but  the  plaintiff  emphatically 
denies  the  statement  he  is  alleged  to  have  made  concern- 
ing the  Farmers'  Alliance,  which  is  referred  to  in  the  above 
interrogatory,  and  McClelland  affirms  the  truth  of  plaintiff's 
statement  to  that  effect.  In  addition  to  this,  an  intimate 
friend  of  the  defendant  testifies  that  the  defendant  made  the 
following  statement  to  him,  after  the  suit  had  been  filed,  viz.: 
"  I  do  not  recollect  if  I  said  these  remarks  about  Mr.  Savoie, 
but  if  I  did,  be  Jesus  I  will  prove  them  on  him  by  his  kin- 
folks." 

Each  of  the  plaintiff's  witnesses  admits  having  repeated  to 
others  the  charges  defendant  had  made  against  the  plaintiff, 
and  amongst  others,  one  of  them  repeated  them  to  the  plaintiff 
himself  on  the  day  after  they  were  made. 

The  proof  shows  that  the  plaintiff  is  a  gentleman  of  good 
standing  in  the  community  in  which  he  lives,  and  that  he  is 
a  planter  and  merchant,  and  gins  cotton  for  the  farmers  of 
the  neighborhood.  It  also  shows  that  the  plaintiff's  family 
consists  of  a  wife  and  nine  children,  that  he  is  over  fifty  years 
of  age,  and  that  he  was  born  in  the  parish  of  St.  Landry,  and 
always  resided  therein  until  the  new  parish  of  Acadia  vas 
■formed  and  his  property  was  therein  incorporated. 

It  appears,  also,  that  the  defendant  is  a  man  of  family,  fifty- 
four  years  old,  and  a  farmer  by  occupation,  and  that  he  is 
respected  and  well  thought  of  in  the  neighborhood. 
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The  testimony  clearly  establishes  all  of  the  avernaents  made 
in  the  plaintiff's  petition,  and  that  the  slanderous  utterances 
of  the  defendant  are  libelous  and  untrue,  and  that  he  had  not 
the  slightest  ground  or  excuse  therefor.  The  statement,  pub- 
licly and  seriously  made,  that  a  reputable  citizen  is  "  a  rogue, 
and  that  he  had  stolen  everything  he  owned,"  and  that  these 
charges  could  be  proven  by  simple  reference  to  the  parochial 
archives,  constitutes  a  slander  perse.  They  are  shown  to  have 
been  made  altogether  without  provocation  on  the  part  of  the 
complainant,  who  was  at  his  home,  nine  miles  away,  at  the 
time.  They  wore  made  with  great  apparent  deliberation,  and 
not,  as  is  stated  in  the  defendant's  answer,  "  in  a  moment  of 
temporary  irritation." 

Considering  the  plaintiff's  station  in  life,  his  occupation, 
age,  and  family,  it  is  easily  perceived  that  he  was  much 
grieved  and  annoyed,  and  felt  injured  in  reputation  and  feel- 
ing by  these  ignominious  and  slanderous  epithets  and  libelous 
charges. 

In  the  course  of  the  plaintiff's  interrogation  as  a  witness, 
the  following  occurred,  viz.:  — 

"Q.  Have  you  not  been  damaged  by  these  statements, 
made  by  Scanlan,  as  proved  here  to-day?     A.   I  have. 

*'Q.  In  what  manner?  —  please  state  to  the  jury.  A.  In 
the  first  place,  I  feel  that  I  am  hurt  to  have  to  carry  such  a 
name  through  the  public.  In  the  next  place,  my  feelings 
have  been  hurt,  as  these  things  have  been  repeated  to  my  wife 
and  children  by  the  public,  and  fearing  that  the  public  would 
believe  them,  I  would  be  ashamed  to  go  out  in  their  company. 
This  thing  has  caused  me  a  great  deal  of  worry  of  mind,  to 
try  and  try  and  vindicate  myself  to  the  public  in  which  I  live; 
and  it  has  caused  me  some  mortification. 

"Q.  What  has  been  your  reputation  among  your  fellow- 
men?    A.  So  far  as  I  know,  it  has  always  been  good. 

"Q.  What  has  been  your  social  position  in  the  parish?  A 
Always  good. 

"Q^  Have  you  ever  held  ofiicial  position  in  St.  Landry  par- 
ish, before  its  division?  If  so,  what?  A.  Only  a  member  of 
the  police  jury,  and  president  of  that  body. 

"  Q.  Considering  the  injury  to  your  feelings,  mental  anxiety, 
mortification,  and  injuries  which  you  say  these  accusations 
have  caused  you,  [at]  what  do  you  estimate  your  damages,  in 
dollars  and  cents?  A.  For  what  [the]  petition  calls,  as  my 
name  is  better  than  money." 
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We  do  not  cite  this  testimony  as  particularly  affecting  the 
quantum  of  damages,  but  merely  for  the  purpose  of  character- 
izing the  act  and  its  injurious  effects,  in  respect  to  the  plain- 
tiff. With  due  deference  to,  and  with  proper  regard  for,  the 
verdict  of  the  jury  rejecting  the  plaintiff's  demands,  we  think 
he  is  clearly  entitled  to  some  compensation  for  the  damage 
and  injury  he  has  sustained  through  the  effect  of  the  slander 
which  the  defendant  maliciously  propagated  against  him. 

It  is  true  that  there  is  no  direct  proof  of  malice  on  the  part 
of  the  defendant  in  giving  utterance  to  the  slander;  but,  on 
the  contrary,  the  defendant  states,  as  a  witness,  that  he  enter- 
tained neither  malice  nor  ill-will  against  the  plaintiff  at  the 
time  it  was  uttered ;  yet  in  such  case  the  law  imputes  malice 
to  the  act  on  account  of  its  character;  for  the  use  of  oppro- 
brious epithets  implies  malice,  when  they  are  slanderous 
per  se.  It  suflBces  to  maintain  an  action  to  recover  damages 
without  proving  special  injury  to  the  party  defamed:  WiUiama 
V.  McManus,  38  La.  Ann.  161;  58  Am.  Rep.  171;  14  La.  198; 
23  La.  Ann.  280;  Stauh  v.  Benthuysen,  36  La.  Ann.  469;  Mil- 
ler V.  HoUtein^  16  La.  389;  Feray  v.  Foote,  12  La.  Ann.  894. 

And  it  was  recently  ruled  by  this  court  in  Spotorno  v.  Fou- 
richoUj  40  La.  Ann.  423,  that  "  both  the  damage  or  injury  and 
the  malice  may  be  inferred  from  the  nature  and  falsity  of  the 
words,  and  from  the  circumstances  under  which  they  were  ut- 
tered, without  the  necessity  of  special  proof":  Miller  v.  Hoi- 
tsteiuy  16  La.  380;  Daly  v.  Van  Benthuysen,  3  La.  Ann.  69; 
Tresca  v.  Maddox,  11  La.  Ann.  206;  66  Am.  Dec.  198;  Casa  v. 
New  Orleans  Times,  27  La.  Ann.  214. 

The  case  of  Weil  v.  Israel,  42  La.  Ann.  955,  states  a  similar 
doctrine  in  an  analogous  case. 

With  regard  to  the  injurious  effects  of  slanderous  utterances, 
the  doctrine  of  the  common  law  has  become  a  precept  of  our 
jurisprudence,  viz.,  **  that  every  person  has  a  right  to  enjoy 
that  degree  of  respect,  good-will,  and  social  or  business  distinc- 
tion to  which  his  own  acts  and  his  social  or  business  habits 
entitle  him,  and  any  one  who  unlawfully  interferes  with  this 
right  by  circulating  slanderous  reports  renders  himself  liable 
for  consequent  damages  ":  Williams  v.  McManus,  38  La.  Ann. 
161;  58  Am.  Rep.  171;  Staub  v.  Van  Benthuysen,  36  La.  Ann. 
467;  Ferret  v.  New  Orleans  Times,  25  La.  Ann.  170;  Folkard's 
Starkie  on  Slander  and  Libel,  99. 

It  is  just  this  sort  of  unwarrantable  interference  with  the 
plaintiff's  rights  and  privileges  that  defendant  has  been  guilty 
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of,  and  for  the  consequences  of  which  he  has  become  responsi- 
ble thereby. 

In  this  as  in  all  cases  of  this  character,  the  proper  measure 
of  damages  is  difficult  to  determine,  and  consequently  reliance 
must  be  placed  upon  precedent,  as  imputed  by  the  circum- 
stances of  the  case. 

In  Green  v.  Harvey,  14  La.  202,  the  compensation  allowed 
plaintiflF  for  the  slanderous  charge  of  forgery  was  $450;  that 
awarded  to  the  plaintiflF  in  16  La.  198,  for  the  charge  of  being 
a  rascal,  and  of  false  swearing,  was  five  hundred  dollars;  that 
allowed  the  plaintiflF  in  Cook  v.  Tardos,  6  La.  Ann.  779,  for  being 
callied  a  thief,  was  four  hundred  dollars;  the  amount  awarded 
to  the  plaintiflF  in  Williams  v.  McManus^  38  La.  Ann.  161,  58 
Am.  Rep.  171,  for  being  called  a  "  damned  whore,"  was  five 
hundred  dollars;  the  amount  allowed  the  plaintifl'in  Spotomo 
▼.  Fourichon,  40  La.  Ann,  423,  for  the  circulation  of  the  slan- 
derous report  that  he  was  a  negro,  was  five  hundred  dollar?; 
the  amount  awarded  plaintiflF  in  Mohrman  v.  Ohse,  17  La.  Ann. 
64,  for  having  been  denounced  as  a  damned  thief,  was  one 
thousand  dollars;  the  amount  allowed  plaintiflF  in  Bonnin  y. 
EUioUy  19  La.  Ann.  322,  for  slanderous  and  defamatory  words, 
iwas  one  thousand  dollars. 

The  slanderous  epithets  of  which  the  plaintiflF  complains 
are  not  less  serious  and  injurious  in  character  than  those  em- 
ployed in  either  case  mentioned. 

It  is  the  duty  of  courts  of  justice,  in  proper  cases,  to  punish, 
and  thereby  repress,  the  use  of  such  slanderous  and  defama- 
tory epithets,  to  the  end  that  the  good  name  and  fair  fame  of 
the  citizen  may  be  properly  protected;  and  taking  into  con- 
sideration the  good  character,  age,  and  circumstances  of  the 
plaintiflF,  as  well  as  of  the  defendant,  we  are  of  opinion  that  the 
sum  of  three  hundred  dollars  would  be  a  reasonable  and  just 
allowance  to  plaintiflF,  and  at  the  same  time  not  too  oppressive 
on  the  defendant. 

In  rejecting  the  plaintiflF's  demands,  the  jury  doubtless 
gave  too  great  credence  and  eflFect  to  the  defendant's  disavowal 
of  malice,  and  plaintiflF's  failure  to  prove  specific  damages; 
but  we  have  the  less  reluctance  in  revising  the  verdict,  as  under 
the  law  and  jurisprudence  appertaining  to  slanderand  libel, 
these  are  mixed  questions  of  law  and  fact,  of  which  the  courts 
are  more  competent  to  judge  than  juries  are.  For  the  fore- 
going reasotis,  the  judgment  appealed  from  must  be  reversed. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  ver- 
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diet  of  the  jury,  and  the  judgment  of  the  court  thereon  based, 
be  and  the  same  is  hereby  annulled  and  reversed,  and  it  is 
now  ordered  and  decreed  that  there  be  judgment  in  plaintiff's 
favor,  and  against  the  defendant,  for  the  sum  of  three  hun- 
dred dollars,  with  legal  interest  from  judicial  demand,  and  all 
costs  of  both  courts.  

Slander — Words  Slanderoits  per  Se.  — A  charge  that  one  has  commit- 
ted an  indictable  offense  is  slanderous  per  se:  Oudger  v.  Penland,  108  N.  C. 
693;  23  Am.  St.  Rep.  73,  and  note;  Davia  v.  Carey,  141  Pa.  St.  314.  As  to 
what  words  are  slanderous  and  actionable  per  ae,  see  Hess  v.  Sparks,  44  Kan. 
465;  21  Am.  St.  Rep.  300,  and  note;  note  to  McFadin  t.  David,  41  Am.  Rep. 
690-592;  note  to  Cobum  v.  Uarwood,  12  Am.  Dec.  39-46.  To  charge  a 
butcher  with  selling  diseased  meat  is  actionable  j7er  <e.*  Blumhardty.  Rohr, 
70  Md,  328. 

Slander — Damaoe  and  Malice,  when  Inferred. — Express  malice  ia 
prestimed  and  need  not  be  proved  when  the  words  are  actionable  per  se:  State 
V.  Brady,  44  Kan.  435;  21  Am.  St.  Rep.  296,  and  note;  extended  note  to 
Terunlliger  r.  Wands,  72  Anu  Dec.  427.  Both  malice  and  injury  may  be  in* 
f erred  from  the  nature  and  falsity  of  the  words:  Spotomo  T.  Fouiichofit  40  La. 
Ann.  423. 


State  v.  Quaid. 

[43  LomsiAMA  Amnoal,  1076.] 

Oamino.  — Pin- POOL  is  not  a  Gambling  Game  within  the  sense  of  tihe  con- 
stitution and  laws  of  Louisiana,  and  a  municipal  ordinance  prohibiting  it 
as  such  is  illegal  and  void. 

Buck,  Dinkelspiel,  and  Hart,  for  the  appellant. 

Carleton  Hunt,  city  attorney,  and  Henry  RenshaWy  assistant 
city  attorney,  for  the  state. 

Watkins,  J.  The  defendant  is  appellant  from  five  different 
convictions  and  sentences  to  pay  fines  for  alleged  violations 
of  city  ordinance  4034,  council  series,  which  denounces  as  an 
offense  "  gambling  with  dice,  cards,  or  other  means,"  or  "  keep- 
ing a  banking  game  or  gambling-house." 

The  charge  made  in  each  of  the  several  cases  is  as  follows, 
viz.:  "That  Thomas  Quaid  did  then  and  there  violate  ordi- 
nance 4034,  C.  S.,  by  keeping  a  gambling  game  known  as  pin- 
pool,  upon  which  money  is  bet,  said  gambling  game  being 
played  in  the  above-mentioned  house,"  etc. 

The  intention  and  answer  of  the  defendant  are,  that  "  pin- 
pool  is  not  a  gambling  game,  and  therefore  [it]  is  not  in  the 
contemplation  of  [said]  ordinance;  and  in  the  alternative  it 
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is  alleged  that  if  said  ordinance  was  intended  to  embrace  the 
game  of  pin-pool,  [it]  is  illegal,  null,  and  void  ";  that  the  busi- 
ness of  keeping  a  "  pool-table  is  recognized  as  legal  by  the 
state  and  city,  which  impose  licenses  on  same,  and  that  these 
licenses  were  paid  by  defendant." 

The  proof  shows  that  the  game  of  pin-pool  is  played  on  a 
table  on  which  five  pins  are  set  in  a  small  square,  one  be- 
ing in  the  center  of  the  square,  and  each  pin  being  numbered 
from  1  to  5,  respectively.  The  game  is  played  by  a  num- 
ber of  persons,  each  one  of  whom  uses  a  cue  and  balls,  whereby 
the  pins  are  knocked  down,  and  the  player  is  credited  on  his 
score  with  the  respective  numbers  of  the  pins  thus  knocked 
down.  At  the  beginning  of  the  game,  the  game-keeper  puts  a 
number  of  marbles  in  a  leathern  bottle,on  each  one  of  which 
ie  a  number  printed,  and  after  thoroughly  shaking  it  up,  he 
casts  one  to  each  of  the  players.  These  balls  indicate  the 
order  of  preference  among  the  players,  and  each  one  is  entitled 
to  credit  on  his  score  for  the  number  marked  on  his  ball. 
When,  in  the  progress  of  the  game,  one  of  the  players  makes 
a  total  score  of  the  precise  number  fixed  as  the  winning 
number,  he  is  entitled  to  the  pool,  and  it  consists  of  the  total 
amount  the  players  contributed  thereto. 

The  proprietor  of  the  establishment  furnishes  the  entire  par- 
aphernalia, and  charges  so  much  per  game,  according  to  the 
number  of  players,  and  as  soon  as  the  game  has  been  com- 
pleted, he  deducts  same  from  the  pool,  and  the  residue  goes  to 
the  winner. 

The  players  very  frequently  venture  bets  on  the  result  of 
the  game,  but  that  is  entirely  optional  with  them.  In  such 
bets  the  proprietor  has  no  interest  and  assumes  no  risk  what- 
ever. It  matters  not,  so  far  as  he  is  concerned,  what  the 
amount  or  number  of  the  bets  may  be,  the  proprietor  gets 
no  more  nor  receives  any  less  a  consideration  for  the  game. 

The  theory  of  the  game  is,  that  the  proprietor  simply  charges 
for  the  use  of  the  table  and  appliances,  and  it  is  of  no  conse- 
quence to  him  whether  one  or  all  the  players  pay  for  it,  or 
whether  the  players  contribute  ratably  in  money  in  advance, 
or  agree  that  the  fee  be  paid  out  of  the  pool  by  the  winner. 
All  of  these  things  are  purely  conventional,  and  as  agreed 
upon  by  the  parties  at  the  commencement  of  the  game. 

This  game  is  not  in  any  correct  sense  a  gambling  game, 
such  as  is  denounced  in  the  constitution  and  laws.  If  the 
argument  and  reasoning  on  the  subject  needed  reinforcement^ 
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the  necessary  aid  would  be  supplied  by  the  acts  of  the  state 
and  city  in  demanding  of  and  receiving  from  the  defendant 
licenses  for  the  prosecution  of  this  business. 

The  "  keeping  of  a  gambling  game,"  in  the  sense  of  the  law, 
is  such  as  "  implies  loss  or  gain  between  parties  "  who  are  par- 
ticipating in  the  game.  But  the  defendant,  as  proprietor,  is 
not  a  participant  in  the  losses  or  gains  incident  to  the  result 
of  the  game. 

That  the  players  did  engage  occasionally  in  betting  on  the 
game  did  not  constitute  it  a  gambling  game.  On  the  con- 
trary, it  is  exclusively  a  game  of  skill,  and  does  not  contain 
any  element  of  chance. 

The  ordinance  in  question  does  not  rightfully  apply  to  or 
legally  embrace  the  game  of  pin-pool,  and  the  convictionB  and 
sentences  of  the  defendant  were  illegal. 

It  is  therefore  ordered  and  decreed  that  the  judgments  and 
sentences  appealed  from  be  annulled  and  set  aside;  and  it  is 
further  ordered  and  decreed  that  the  various  proceedings  and 
prosecutions  against  the  defendant  be  abated  and  discontinaed^ 
and  that  he  be  relieved  from  the  payment  of  cost. 


Cbiminal  Law — Gaioho.  —  The  keeper  of  a  billuurd>table,  upon  whidi 
parties  play  with  the  nnderstanding  that  the  loser  pay  for  the  game,  i»  goilty 
of  a  violation  of  a  statute  prohibiting  the  keeping  of  a  gambling  resort:  Slate 
T.  Book,  41  Iowa,  550;  20  Am.  Bep.  609.  As  to  what  games  are  lawfol  and 
what  are  not,  see  note  to  State  ▼.  Smith,  33  Am.  Dec  134-136.  Play> 
ing  billiards,  the  loser  to  pay  for  tha  game  and  the  drinksi  is  gambling: 
Murphjf  V.  Rogers,  151  Mass.  118. 
Am.  St.  SHr»  Vol.  XXVL— 14 
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Rand  v,  Hanson. 

[IM  Massachdsktts,  87.] 

JvDomifTB  OF  Othkb  States  —  Sbryicb.  —  No  Pbesttmptioii  nr  Patob  of 
the  validity  of  a  jadgment  of  another  state  exists,  where  it  appears 
from  the  record  that  the  defendant  was  a  non-resident,  and  it  does  not 
appear  affirmatively  that  service  of  process  was  made  upon  him  in  that 
state.  In  a  suit  on  such  jadgment,  it  is  a  good  defense  to  show  that  de- 
fendant was  not  a  resident,  and  that  no  proper  service  was  made  on  him 
in  the  state  where  the  jadgment  was  rendered. 

Jin>OMSNTS  or  Othkb  States  —  Return  or  Service  or  Process  Silent 
AS  to  the  State  in  Which  Service  was  Made.  —  Where,  in  an  ac- 
tion in  one  state  against  a  resident  of  another,  the  order  for  service  of 
process  directed  it  to  be  made  upon  defendant  by  publication,  or  by  giv- 
ing him  a  copy  personally,  or  by  leaving  it  at  his  last  or  usual  place  of 
abode,  and  the  return  of  the  officer  showed  a  personal  service  on  de- 
fendant, without  stating  where  it  was  made,  such  return  does  not  war- 
rant the  inference  that  service  was  made  in  the  state  in  which  the  action 
was  pending. 

Appeal —  Practice  —  IifrsRENCE  or  Fact  —  Exception.  —Where  it  is  de- 
sired  to  present  to  the  full  court  on  appeal  the  question  of  law  whether 
or  not  the  agreed  facts  will  warrant  a  particular  inference  of  fact,  it  can 
best  be  done  by  an  exception  taken  at  the  hearing  in  the  lower  court. 

Action  on  a  judgment.  William  Rand  commenced  an 
action  and  recovered  judgment  in  the  supreme  court  of  New 
Hampshire  against  Sarah  E.  Hanson,  a  resident  of  Massachu* 
eetts.  In  that  action,  the  court  issued  an  order  directing  ser- 
vice on  the  defendant  as  stated  in  the  opinion,  and  the  oflScer's 
return  on  such  order  showed  that  it  was  personally  served 
upon  defendant,  without  disclosing  the  place  of  service.  De- 
fendant was  not  in  New  Hampshire  at  the  date  of  the  issue  of 
the  writ,  or  between  that  date  and  its  return,  nor  did  she  ap- 
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pear  in  the  action.  This  action  was  brought  against  the  ad- 
ministratrix of  Sarah  E.  Hanson,  upon  the  judgment  rendered 
against  tiic  latter  in  New  Hampshire,  upon  an  agreed  state- 
ment "that  the  court  may  draw  proper  and  competent  infer- 
ences of  fact  from  the  above  agreed  facts." 

/.  E.  Pearl,  for  the  plaintiff. 

W.  H.  Moody,  for  the  defendant. 

Knowlton,  J.  The  judgment  rendered  against  the  defend- 
ant's intestate  by  the  supreme  court  of  New  Hampshire  was 
void  for  want  of  jurisdiction,  unless  a  proper  process  was  served 
on  her  in  that  state:  Eliot  v.  McCormick,  144  Mass.  10;  Need- 
ham  V.  Thayer,  147  Mass.  536;  Pennoyer  v.  Neff,  95  U.  S.  714; 
Eaton  V.  Badger,  33  N.  H.  228.  There  is  a  presumption  in 
favor  of  the  regularity  of  the  proceedings  of  any  court  of  gen- 
eral jurisdiction:  Bissell  v.  Wheelock,  11  Gush.  277;  Stockwell 
V.  McCracken,  109  Mass.  84  But  it  is  always  a  good  defense 
against  a  suit  brought  on  a  judgment  recovered  in  another 
state  to  show  that  the  defendant  was  not  a  resident  of  that 
state,  and  that  no  proper  service  was  made  on  him  there.  The 
presumption  in  favor  of  the  validity  of  a  judgment  does  not 
extend  to  a  case  where  it  appears  from  the  record  that  the 
■defendant  was  a  non-resident,  and  it  does  not  appear  that  ser- 
vice of  process  was  made  upon  him  within  the  state:  Downer 
v.  Shaw,  22  N.  H.  277;  Morse  v.  Presby,  25  N.  H.  299.  In 
Galpin  v.  Page,  18  Wall.  350,  it  is  said  that  "where  the  special 
powers  conferred  are  exercised  in  a  special  manner,  not  ac- 
cording to  the  course  of  the  common  law,  or  where  the  general 
powers  of  the  court  are  exercised  over  a  class  not  within  its 
ordinary  jurisdiction  upon  the  performance  of  prescribed  con- 
ditions, no  such  presumption  of  jurisdiction  will  attend  the 
jurisdiction  of  the  court.  The  facts  essential  to  the  exercise 
of  the  special  jurisdiction  must  appear  in  such  cases  upon  the 
record." 

The  facts  agreed  by  the  parties,  and  the  facts  disclosed  by 
the  record  itself,  show  that  the  court  had  no  jurisdiction  of  the 
defendant's  intestate  when  the  order  of  notice  was  issued  at 
the  February  term  in  1878.  The  record  showing  that  there 
was  no  jurisdiction  without  a  service  of  this  order  upon  her  in 
New  Hampshire,  the  question  arises  whether  the  agreed  state- 
ment shows  that  the  order  was  served  there,  or  whether  there 
is  any  evidence  in  the  case  which,  under  the  stipulation  in  the 
agreement  that  the  court  may  draw  inferences  of  fact,  would 
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warrant  the  superior  court  in  making  a  finding  to  that  effect. 
Unless  this  qu'  stion  can  be  answered  in  the  affirmative,  the 
judgment  must  be  for  the  defendant.  The  order  of  notice  di- 
rected a  service,  either  by  publication,  or  by  giving  a  copy  in 
hand  to  the  original  defendant,  or  by  leaving  it  at  her  last 
and  usual  place  of  abode.  It  did  not  require  or  contemplate 
a  personal  service  in  the  state  of  New  Hampshire,  but  treated 
a  service  by  leaving  a  copy  at  her  place  of  abode  in  Massa- 
chusetts, or  by  giving  it  in  hand  to  her  there,  as  of  equal 
effect  with  a  personal  service  within  the  jurisdictien  of  the 
court. 

The  fact  that  the  order  was  served  "  either  in  New  Hamp- 
shire or  Massachusetts"  has  no  tendency  to  prove  that  it  was 
served  in  New  Hampshire  rather  than  in  Massachusetts.  The 
return  of  the  officer,  that  he  gave  the  defendant  a  copy,  is  en- 
tirely silent  in  regard  to  the  place  where  the  copy  was  put 
into  the  possession  of  the  o)iginal  defendant,  and  it  has  no 
affirmative  force  in  favor  of  the  proposition  which  must  be  es- 
tablished before  the  judgment  can  be  treated  as  valid.  Noth- 
ing is  agreed  upon  outside  of  the  record  from  which  an  inference 
of  fact  can  be  drawn  in  regard  to  the  place  where  the  service 
was  made,  and  there  is  nothing  in  the  record  itself  which  fur- 
nishes a  foundation  for  such  an  inference.  If  the  order  of 
notice  called  for  a  service  within  the  state,  there  might  be  a 
presumption  of  regularity  in  favor  of  the  service,  although  the 
language  of  the  return  was  as  consistent  with  a  delivery  of 
the  copy  in  Massachusetts  as  in  New  Hampshire.  But  the 
order  assumed  that  no  personal  service  within  the  jurisdiction 
was  necessary  to  the  judgment  which  was  contemplated,  and 
it  would  have  been  complied  with  as  well  by  leaving  a  copy 
at  the  place  of  abode  of  the  original  defendant  in  Haverhill, 
or  by  delivering  it  to  her  in  hand  there,  as  by  a  personal  ser- 
vice in  New  Hampshire. 

We  find  nothing  in  the  case  to  make  the  stipulation  in  the 
agreed  statement,  that  the  court  may  draw  inferences  of  fact, 
of  any  importance.  Upon  the  material  point,  there  is  nothing 
but  the  question  what  is  the  true  legal  construction  of  a  record, 
which  is  always  a  question  of  law  for  the  court  We  there- 
fore have  no  occasion  to  determine  whether  we  should  further 
approve  the  practice  which  has  sometimes  been  permitted,  of 
presenting  to  the  court  certain  agreed  facts  as  a  case  stated, 
accompanied  by  a  stipulation  that  the  court  may  draw  any 
proper  inferences  of  fact,  and  then  asking  the  full  court  to 
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treat  as  a  question  of  law  apparent  on  the  record  the  question 
■whether  the  facts  agreed  will  warrant  an  inference  of  fact  that 
will  support  the  judgment  appealed  from,  on  the  assumption, 
without  proof,  that  the  court  below  drew  the  strongest  infer- 
ences of  fact  possible  in  favor  of  the  result  reached.  It  is 
clear  that  such  a  statement  is  not  like  a  special  verdict,  and 
is  not  a  proper  case  stated,  because  it  can  never  be  known  from 
the  record  whether  the  court  below  drew  any  inferences  of  fact 
or  not.  If  it  is  desired  to  present  to  the  full  court  the  question 
of  law  whether  the  facts  agreed  will  warrant  a  particular  in- 
ference of  fact,  it  can  best  be  done  by  an  exception  taken  at 
the  hearing:  See  Hovey  v.  Crane,  10  Pick.  440;  Commonwealth 
V.  Cutter,  13  Allen,  393;  Charlton  v.  Donnell,  100  Mass.  229; 
Keegan  v.  Cox,  116  Mass.  289;  Atlantic  Nat.  Bank  v.  Harris, 
118  Mass.  147;  West  v.  Piatt,  120  Mass.  421;  Powers  v.  Provi- 
dent Inst  for  Sav.,  122  Mass.  443;  Fitzsimmons  v.  Carroll,  128 
Mass.  401;  Old  Colony  R.  R.  Co.  v.  Wilder,  137  Mass.  536; 
Mayhew  v.  Durfee,  138  Mass.  584;  Hecht  v.  Batchellery  147 
Mass.  335,  339;  9  Am.  St.  Rep.  708. 

In  deciding  the  case  on  the  ground  that  the  plaintiff  has 
failed  to  show  that  service  was  made  in  New  Hampshire,  we 
<io  not  intimate  that  the  court  there  had  jurisdiction,  in  the 
absence  of  a  valid  attachment  of  property,  to  issue  a  process 
requiring  the  defendant  to  answer  in  that  state,  or  that  the 
judgment  would  be  good  if  service  of  the  order  had  been  made 
there. 

Judgment  for  the  defendant. 


Pbocess.  —  If  s  itatate  requires  a  retara  of  service  of  procesa  to  state  oer< 
tain  jnrisdictional  facts,  and  it  fails  to  do  so,  no  presnmption  willbe  indulged 
in  favor  of  a  judgment  rendered  on  such  a  return:  Shenandoah  etc.  S.  R.  Co.  v. 
Ashby,  86  Va.  232;  19  Am.  St.  Rep.  898,  and  note;  Hotiby  t.  Bunch,  83  Ga. 
1;  20  Am.  St.  Rep.  SOL 
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Gloucester   Isinglass    and    Glue    Company    v. 
Russia  Cement  Company. 

[164  MA8&i.CHUSKTT8,  92.] 

CoHTBAOTS  nr  RiSTBAiMT  OF  TsADB.  —  A  coatraot  between  two  eorporatioo* 
manufacturing  glue  from  fiab  skins,  under  a  patent  supposed  by  both  to 
be  valid,  the  object  of  which  was  to  avoid  competition,  and  to  regulate 
prices,  is  not  void  as  against  public  policy,  the  fish-glue  not  being  an 
article  of  prime  necessity,  or  a  staple  commodity  ordinarily  bought  and 
■old  in  the  market. 

OoNTKACTs  —  Specific  Fjsbformanck  —  Failubb  or  Considbbation  —  Af- 
riRMANCE.  —  Where  a  contract  to  avoid  competition  and  regulate  prices, 
between  corporations  mannfacturing  fish-glue  under  a  patent  supposed 
by  both  of  them  to  be  valid,  has  for  its  principal  consideration  a  compro- 
mise  of  litigation  between  them  relating  to  an  infringement  of  such 
patent,  a  subsequent  discovery  of  the  invalidity  of  the  patent,  after 
part  performance  of  the  contract,  will  not  constitute  such  failure  of  con* 
•ideration  as  to  defeat  an  action  for  specific  performance  thereof,  espe- 
cially  when  the  contract  has  been  affirmed  after  the  discovery  of  th» 
invalidity  of  the  patent. 

CoHTBAcrs  —  Specific  Performance  —  When  will  be  Dbcrbbd.  —  Where 
the  breach  of  a  contract  between  corporations  engaged  in  manufactnr* 
ing  an  su*ticle  from  material  the  supply  of  which  is  limited  will  result  in 
depriving  one  of  them  of  its  share  of  such  material,  and  cause  a  continu* 
ing  injury  to,  and  possibly  a  destruction  of,  its  business,  it  has  no  ade* 
qnate  remedy  at  law  in  damages,  and  is  entitled  to  specific  performance 
of  the  contract. 

Sfbcifio  Perfobhancb  or  Modified  Contract.  —  When  the  parties  to  a 
contract  have  modified  the  execution  of  it  in  details  by  common  under, 
standing  and  mutual  consent,  specific  performance  of  the  modified  con- 
tract may  be  decreed,  if  the  rights  of  the  parties  under  it  are  still  clear. 

C.  Browne,  for  the  plaintiff. 

P.  E.  Tucker  and  C.  H.  Drew,  for  the  defendant. 

Knowlton,  J.  The  plaintiff  and  the  defendant  corporations, 
which  had  been  engaged  in  litigation  with  each  other  as  to 
the  alleged  infringement  of  a  patent  owned  by  the  plaintiff, 
supposing  the  validity  of  the  patent  fully  established,  and  be- 
lieving that  they  would  be  able  practically  to  control  the 
profitable  manufacture  of  fish-glue,  entered  into  a  contract 
with  each  other,  by  which  the  defendant  was  to  pay  a  certain 
sum  for  damages,  and  one  half  of  the  costs  of  the  suits,  and 
was  to  be  allowed  the  use  of  the  patent.  Each  party  was  to 
conduct  its  own  establishment,  and  they  were  to  unite  in  the 
purchase  of  fish  skins,  an  article  of  which  the  supply  was 
limited,  and  from  which  the  fish-glue  was  manufactured,  so 
that  there  should  be  no  competition  between  them.  The  plain- 
tiff was  to  fix  the  price  of  all  skins  purchased,  and  the  parties 
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were  to  have  certain  places  assigned  to  them  by  two  persona 
named,  of  which  they  were  respectively  to  have  the  product. 
From  the  proprietors  of  certain  other  places  mentioned,  the 
defendant  was  to  have  the  entire  product,  and  to  allow  the 
plaintiff  to  receive  from  it  one  third  thereof,  and  the  two  par- 
ties were  to  divide  equally  between  them  the  skins  which 
might  be  obtained  from  new  producers.  They  were  both  to 
sell  the  glue  at  the  same  price,  to  be  agreed  upon  from  time 
to  time,  and  the  contract  contained  other  stipulations,  the  ef- 
fect of  which  was  to  prevent  competition  between  them.  The 
contract  was  made  in  February,  1884.  After  they  had  con- 
ducted the  business  in  this  manner  until  early  in  1887,  it  be- 
came evident  to  both  that  the  patent  was  invalid,  although  no 
formal  judgment  was  rendered  declaring  it  so.  Thereupon, 
Brooks,  the  manager  of  the  defendant  company,  made  a  large 
number  of  what  are  known  as  the  long-term  contracts,  for  the 
purchase  of  all  skins  to  be  produced  until  the  year  1900,  with 
nearly  all  the  producers  of  fish  skins  known  to  the  parties. 
The  plaintiff  received  its  share  of  these  skins,  and  no  difl&culty 
arose  between  the  two  companies  until  early  in  July,  1890, 
when  the  defendant  notified  the  producers  of  skins  by  whom 
the  plaintiff  had  been  supplied  up  to  that  time  not  to  deliver 
it  any  more  skins,  and  also  notified  the  plaintiff  of  its  aban- 
donment of  the  contract.  Until  then  the  parties  had  gone 
along  under  the  contract  as  modified  by  mutual  consent,  and 
no  intimation  had  been  given  the  plaintiff  of  any  intention  to 
abandon  it.  The  object  of  the  bill  is  to  compel  the  defendant 
to  permit  the  plaintiff  to  obtain  directly  from  the  producers, 
or  through  the  defendant,  what  it  deems  its  share  of  the  fish 
skins.  The  defendant  rests  its  defense  on  several  grounds. 
It  contends  that  the  contract  as  originally  made  was  void,  as 
contrary  to  public  policy;  that  it  cannot  be  enforced,  because, 
the  patent  being  invalid,  there  was  no  suflBcient  consideration 
for  it;  that  if  it  is  binding,  the  plaintiff  has  a  complete  and 
adequate  remedy  at  law;  that  if  the  plaintiff  is  entitled  to  any 
relief  at  all,  it  should  be  compelled  to  take  its  proportion  of 
the  waste  received  by  the  defendant  under  the  long-term  con- 
tracts with  third  parties;  and  finally,  that  if  the  plaintiff  had 
a  right  to  specific  performance  of  the  contract,  it  has  lost  it, 
by  reason  of  its  own  conduct,  and  the  conduct  of  the  defendant 
to  which  it  has  assented  since  the  original  contract  was  made. 
The' original  purpose  of  the  contract  was  to  regulate  the 
business  of  manufacturing  a  product  under  what  was  supposed 


216  Gloucester  I.  &  G.  Co.  v.  Russia  C.  Co.  [Mass. 

to  bu  a  new  invention,  on  which  letters  patent  of  the  United 
States  had  been  issued,  whereby  an  article  then  nearly  worth- 
less might  be  converted  into  an  article  of  large  value.  The 
use  to  which  the  fish  skins  were  put  under  this  invention 
gave  them  their  market  value.  The  plaintiff  and  the  defend- 
ant sought  to  unite  with  each  other  in  the  purchase  of  the  raw 
material,  so  that  they  might  not  be  tempted  to  overbid  each 
other,  and  thus  to  raise  it  to  an  unreasonable  price,  and  also 
to  agree  on  the  price  at  which  the  manufactured  article  should 
be  sold,  so  that  they  might  be  secure  in  a  reasonable  profit. 
Even  if  they  hoped  for  gain  by  their  joint  exertions,  or  by  the 
possession  of  a  patent  as  to  the  value  of  which  they  were  sub- 
sequently disappointed,  their  contract  had  no  relation  to  an 
article  of  prime  necessity,  or  to  staple  commodities  ordinarily 
bought  and  sold  in  the  market,  but  to  a  particular  article,  of 
which  both  were  manufacturers  under  the  same  process,  and 
to  an  article  used  in  the  manufacture  which  was  of  little  value 
for  any  other  use.  That  the  agreement  was  not  obnoxious  to 
the  objection  made  by  the  defendant  is  shown  by  the  case  of 
Central  Shade  Roller  Co.  v.  Cushman,  143  Mass.  353. 

The  next  inquiry  is,  whether  the  contract  is  incapable  of  en- 
forcement for  want  of  consideration.  If  there  were  no  consid- 
eration for  it  but  a  transfer  of  an  interest  in  a  void  patent,  it 
would  be  invalid:  Nash  v.  Lull^  102  Mass.  60;  3  Am.  Rep. 
435;  Harlow  v.  Putnam,  124  Mass.  553.  The  parties  had  been 
engaged  in  extended  litigation  involving  several  suits.  As 
between  them,  and  for  that  litigation,  the  validity  of  the  patent 
had  been  established  by  a  decision  of  the  circuit  court  of  the 
United  States;  and  a  judgment  for  damages  in  favor  of  the 
plaintiff  against  the  defendant  was  about  to  be  rendered.  An 
important  part  of  the  consideration  of  the  contract  was  a  com- 
promise and  adjustment  of  the  controversy  which  had  taken 
form  in  the  suits  then  pending,  and  a  liquidation  of  the  dam- 
ages which  the  plaintiff  was  about  to  recover  under  the  decis- 
ion of  the  court.  Moreover,  the  parties  were  competitors  in 
business,  and  for  mutual  advantage  they  entered  into  mutual 
covenants  as  to  the  mode  of  conducting  their  business,  and 
the  covenants  of  each  in  that  particular  were  a  consideration 
for  the  covenants  of  the  other.  Before  the  invalidity  of  the 
patent  was  discovered,  they  had  performed  the  contract  in 
part,  and  what  each  had  done  in  the  management  of  its  busi- 
nesB  was  a  part  of  the  consideration  for  what  remained  to  bo 
done  by  the  other.     The  belief  that  the  patent  was  valid  was 
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one  of  the  causes  of  making  their  agreement,  but  it  was  not 
the  consideration  of  it  in  any  sense  in  which  it  can  be  sepa- 
rated from  the  other  objects  and  promises  which  formed  a  part 
of  the  consideration.  Both  parties  are  disappointed  in  regard 
to  a  fact  upon  which  they  supposed  they  could  rely,  but  the 
contract  cannot  therefore  be  avoided,  so  far  as  it  is  executory, 
when  BO  many  other  elements  entered  into  it,  and  when  the 
parties  have  for  a  long  time  been  deriving  advantage  from  it, 
not  only  in  their  dealings  with  each  other,  but  with  the  public. 

If  it  should  be  held  that  the  right  to  use  the  patent  formed 
so  large  a  part  of  the  consideration  for  the  defendant's  under- 
taking that,  after  the  discovery  of  the  mistake  of  the  parties 
in  this  particular,  a  court  of  equity  would  decline  to  decree 
specific  performance  against  the  defendant  if  it  had  season- 
ably sought  to  avoid  the  contract  on  the  ground  of  mistake, 
there  are  reasons  why  such  a  defense  should  not  avail  the  de- 
fendant in  this  case.  After  both  parties  knew  that  the  patent 
was  void,  the  defendant  still  chose  to  avail  itself  of  the  benefits 
of  the  contract,  and  to  go  on  under  it.  There  had  been  no 
adjudication  that  the  patent  was  invalid,  and  the  existence  of 
the  patent,  and  of  the  arrangement  under  which  the  plaintiff 
and  the  defendant  were  acting,  was  probably  somewhat  advan- 
tageous to  the  parties  long  after  they  discovered  that  the 
patent  would  not  protect  them  if  put  to  the  test  of  litigation. 

The  report  finds  that  "  both  parties  attempted  in  good  faith 
to  do  what  the  contract  called  for,  and  no  complaint  has  ever 
been  made  of  a  breach  of  any  of  its  provisions  by  either  of 
them  until  July,  1890,  a  few  days  before  the  commencement 
of  this  suit."  In  making  the  long-term  contracts,  Brooks,  the 
defendant's  treasurer  and  manager,  acted  without  the  knowl- 
edge of  the  other  officers  of  either  of  the  corporations,  in  order 
that  he  might  make  the  contracts  quickly;  but  it  must  be 
inferred  that  he  intended  that  the  plaintiflF  should  have  the 
benefit  of  them  as  well  as  the  defendant,  so  far  as  might  be 
necessary  to  carry  out  in  substance  the  provisions  of  the  con- 
tract existing  between  them.  This  is  apparent  from  the  fact 
that  before  buying  the  skins  of  the  firms  of  Shute  and  Mer- 
chant, John  Pew  and  Son,  and  Cunningham  and  Thompson, 
he  executed  another  agreement  in  the  name  of  the  defendant 
corporation,  which  was  professedly  a  contract  for  the  protec- 
tion of*  the  plaintiflF  in  regard  to  the  right  to  purchase  skins 
after  the  expiration  of  the  agreement  between  the  plaintiflT  and 
the  defendant,  and  until  the  year  1900.     Perkins,  who  was 
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president  of  the  plaintiff  corporation,  and  who  controlled  the 
sale  of  the  skins  and  waste  of  the  above-mentioned  firms, 
would  not  consent  to  a  sale  of  the  skins  unless  the  defendant 
would  sign  a  contract  for  the  protection  of  the  plaintiff  after 
the  expiration  of  the  agreement,  and  it  was  assumed  by  both 
parties  that  the  plaintiff  would  have  the  benefit  of  these  pur- 
chases, and  would  need  no  protection  during  the  continuance 
of  the  original  agreement.  The  report  recites:  "The  action 
of  Brooks  in  buying  the  skins  was  afterwards  approved  and 
ratified  by  the  oflBcers  of  both  corporations,  and  the  plaintiff 
has  received  skins  purchased  under  some  of  these  contracts, 
and  paid  for  them  at  the  rate  of  twenty  dollars  per  ton  until 
July,  1890."  The  action  so  ratified  and  approved  must  be 
deemed  to  have  been  for  the  benefit  of  both  corporations,  at 
least  until  the  expiration  of  their  original  contract.  The  con- 
duct of  the  parties  was,  in  effect,  an  affirmance  and  renewal 
of  the  contract  after  the  invalidity  of  the  patent  was  well 
known.  It  would  be  most  inequitable  to  permit  the  defendant 
—  after  having  induced  the  oflficers  of  the  plaintiff  to  consent  to 
its  purchase  of  nearly  all  the  skins  which  would  be  likely  to 
come  into  the  market  for  a  long  term  of  years,  on  the  faith  of 
an  understanding  that  the  plaintiff  was  to  share  in  the  benefits 
of  the  purchase  —  to  repudiate  the  contract,  and  l^ave  the 
plaintiff  without  the  means  of  procuring  skins  to  carry  on  its 
business.  We  are  of  opinion  that  if  the  defendant  might  suc- 
cessfully have  defended  against  a  suit  for  specific  performance 
on  the  ground  of  the  invalidity  of  the  patent  if  it  had  sought 
to  repudiate  the  contract  on  the  discovery  of  the  mistake,  it 
has  so  far  affirmed  the  contract  since  that  it  cannot  do  so  now. 
The  next  objection  of  the  defendant  is,  that  even  if  it  vio- 
lates its  contract,  it  is  not  shown  that  the  plaintiff  has  not  an 
adequate  remedy  at  law.  The  only  remedy  which  the  plain- 
tiff could  have  at  law  would  be  by  a  recovery  of  damages  for 
the  failure  of  the  defendant  to  deliver,  or  to  allow  those  to  de- 
liver with  whom  it  had  made  contracts  in  its  own  name,  but 
for  the  benefit  of  both,  the  due  proportion  of  fish  skins  to  the 
plaintiff.  It  sufficiently  appears  that  the  principal  market 
for  them  is  in  Gloucester,  that  most  of  the  skin-producers 
there  are  under  contract  with  the  defendant,  and  that  fish 
skins  are  of  very  limited  production.  "  If  the  plaintiff  is  un- 
able to  obtain  skins  produced  by  firms  which  have  contracted 
with  the  defendant,"  it  is  found  that  "  it  will  be  very  difficult, 
if  not  impossible,  for  it  to  carry  on  its  business/'    This  con- 
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linuing  injury,  leading  to  difficulties  in  the  management  of 
the  plaiiitifif's  business,  and  possibly  to  its  utter  destruction, 
is  one  that  could  not  be  measured  in  damages.  It  would  be 
practically  impossible  to  estimate  the  amount  of  the  injury, 
or  to  repair  it.  The  plaintiff's  property  invested  in  the  man- 
ufacture must  lose  a  considerable,  but  uncertain,  amount  of 
its  value.  The  injury  thus  threatened  would  be  practically 
irreparable:  Florence  S.  M.  Co,  v.  Grover  and  Baker  S.  M.  Co., 
110  Mass.  1, 11. 

It  is  urged  that  if  the  plaintiff  is  entitled  to  any  relief  at  all 
it  should  be  compelled  to  take  its  proportion  of  the  waste  as 
well  as  of  the  skins,  including  in  the  computation  the  waste 
and  skins  of  George  Perkins  and  Son.  In  addition  to  the  fish 
skins,  which  were  the  most  valuable  product  for  the  manu- 
facture of  glue  which  is  left  in  the  business  of  cutting  and 
packing  salt  fish,  there  remain  fins,  bones,  tails,  etc.,  which 
go  by  the  technical  name  of  "waste."  A  fish-glue  of  an  infe- 
rior character  is  made  therefrom.  As  to  certain  firms,  includ- 
in  George  Perkins  and  Son,  with  whom  the  long-term  contracts 
for  fish  skins  were  made  by  Brooks,  it  appears  that  they  would 
not  sell  the  skins  unless  the  defendant  would  agree  to  buy  the 
waste  also,  and  pay  a  fixed  price  therefor.  While  the  con- 
tracts made  by  Brooks  were  ratified,  so  far  as  the  purchase  of 
skins  was  concerned,  the  plaintiff  has  neither  recognized  nor 
been  required  to  recognize. them  so  far  as  waste  is  concerned. 
The  plaintiff  does  not  use  waste,  nor  has  it  been  requested  by 
the  defendant  to  take  it.  The  defendant  has  manufactured 
this  itself,  and  it  does  not  appear  that  such  manufacture  is 
unprofitable.  The  business  was  thus  conducted,  and  the 
plaintiff  received  its  allotted  portion  of  skins,  from  1887  until 
July,  1890,  when  the  defendant  announced  that  it  should  re- 
tain all  the  skins  for  which  it  had  made  contracts.  While 
there  had  been  no  formal  fixing  of  prices  at  which  the  skins 
should  be  bought,  this  had  been  substantially  arranged  be- 
tween the  parties  without  disagreement,  but  it  nowhere  appears 
that  the  waste  was  at  any  time  made  the  subject  of  negotia- 
tions. In  regard  to  the  mode  of  delivery  of  the  skins,  it 
had  been  arranged  that  the  plaintiff  should  receive,  as  its 
fair  proportion,  those  contracted  for  with  Tarr  and  Brother 
and  with  Wanson  &  Co.,  paying  the  producers  therefor,  the 
charge  being  made  directly  to  the  plaintiff.  It  was  also 
arranged  that  the  establishment  of  Shute  and  Merchant 
should  be  allotted  to  the  plaintiff,  the  charge  for  the  skins 
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produced  there  being  made  to  the  defendant,  and  the  pay- 
ment being  made  by  the  plaintiff  to  the  defendant,  and  by  it 
to  Shute  and  Merchant.  Nowhere  was  there  a  suggestion  that 
the  plaintiff  should  pay  for  waste,  although  there  was  a  pro- 
vision for  the  sale  of  it  in  the  contract  with  Shute  and  Mer- 
chant. We  are  opinion  that  the  defendant  cannot  compel  the 
plaintiff  to  take  any  portion  of  the  waste.  The  conduct  of  the 
parties  is  quite  conclusive  that  there  was  no  bargain  between 
them  as  to  this. 

The  defendant  further  contends,  that  if  the  plaintiff  had  a 
right  to  have  the  contract  specifically  enforced,  it  has  lost  it 
by  its  own  conduct  since  the  contract  was  made.  It  is  found 
that  both  parties  have  attempted  in  good  faith  to  do  what  the 
contract  called  for.  The  licenses  granted  by  the  plaintiff  to 
other  parties  to  manufacture  under  the  patent  were  assented 
to  by  the  defendant,  two  of  them  by  giving  certificates  under 
seal,  and  one  orally,  by  its  president  and  general  manager, 
acting  in  its  behalf.  The  purchase  by  the  plaintiff  at  one 
time  of  four  or  five  tons  of  extra  fish  skins  in  a  neighboring 
state,  at  a  price  a  little  higher  than  they  were  paying  at  home, 
did  not  injure  the  defendant,  and  it  is  not  contended  in  argu- 
ment that  the  contract  can  be  avoided  for  that  reason.  But 
in  some  other  particulars  the  parties  have  not  literally  fol- 
lowed the  terms  of  the  contract,  but  by  a  common  understand- 
ing and  mutual  consent  have  modified  the  execution  of  it  in 
details.  It  sometimes  happens  that  by  such  variations  from 
an  agreement  the  parties  leave  their  rights  so  uncertain  that 
specific  performance  of  the  contract  cannot  be  decreed.  But 
if,  after  changes  are  assented  to,  it  is  still  clear  what  the  rights 
of  the  parties  are  under  the  contract  as  modified,  there  is 
nothing  to  prevent  the  enforcement  of  those  rights  by  a  decree 
for  specific  performance.  Even  if  the  agreement  were  wholly 
oral,  it  might  be  specifically  enforced:  Somerhy  v.  Buntin,  118 
Mass.  279,  287;  19  Am.  Rep.  459.  Whatever  uncertainties 
and  difficulties  might  arise  if  the  plaintiff  sought  literally  to 
enforce  the  original  provisions  of  the  contract,  the  parties  have, 
by  their  acts,  so  applied  the  contract  to  the  new  conditions 
which  they  have  created  as  to  make  it  clear  that  the  plaintiff 
is  entitled  to  have  the  skins  purchased  of  Tarr  and  Brother, 
Wanson  <fe  Co.,  and  Shute  and  Merchant,  under  the  contract 
as  interpreted,  modified,  and  applied  by  the  parties  by  mutual 
consent  and  for  their  common  benefit.  Of  course,  third  par- 
ties  who  have  made  contracts  with  defendant  cannot   be 
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compelled  to  act  otherwise  than  in  conformity  with  their 
agreements.  But  the  relief  to  which  the  plaintiff  is  entitled, 
and  all  that  it  asks  for,  will  be  obtained  by  an  order  that  the 
defendant  deliver  to  the  plaintiff  on  demand  the  fish  skins 
received  from  the  three  firms  named,  on  payment  to  it  of  what 
the  skins  cost  the  defendant,  bo  long  as  these  shall  not  exceed 
the  proportion  which  the  plaintiff  is  entitled  to  receive. 
Decree  accordingly.  

CoNTBAOTS  iv  Kkstraint  ot  Tbads.  —  As  to  what  contracts  are  Toid  as 
in  restraint  of  trade  and  what  are  not,  see  Western  Woodenware  Aas'n  ▼. 
Starhey,  84  Mich.  76;  22  Am.  St  Rep.  686,  and  note.  For  a  fnll  discussion 
of  this  subject,  see  extended  note  to  Angier  r.  Webber,  92  Am.  Dec.  751-765. 

SFKCino  Pbrformance.  —  As  to  what  contracts  will  be  specifically  en- 
forced,  see  note  to  Flickinger  v.  Shaw,  22  Am.  St.  Rep.  238;  note  to  Daiz  r. 
PhiUipt,  21  Am.  St.  Rep.  867;  Adams  v.  Messenger,  147  Mass.  186;  9  Am.  St. 
Rep.  679;  extended  note  to  Anderson  v.  Oreen,  23  Am.  Dec.  423-431.  A 
eonrt  of  equity  will  specifically  enforce  an  agreement  to  assign  an  interest  in 
m  patent:  Blackmer  r.  Stone,  51  Ark.  489. 


ROOHEFORT   v.    INHABITANTS    OP   AtTLBBOBOUOH. 

[154  MASSACHTTsnrs,  140.] 
IfVNIOIPAI.     COBPORATIONS— LlABILITT     VOB     DKrEOTIYX    HlQHWATS.  — A 

town  is  not  liable  for  an  injury  to  a  traveler,  caused  by  a  defect  in  a 
highway  culvert,  merely  because  the  highway  is  so  constructed  that  such 
defect  is  likely  to  occur  in  the  remote  future,  when  such  defect  has  not 
existed  for  such  period  of  time  prior  to  the  injury  as  to  make  the  town 
chargeable  with  notice  thereof,  the  road  having  been  in  good  repair  dur- 
ing heavy  travel  for  more  than  a  year  previously,  and  there  being  no 
apparent  probability  that  the  culvert  would  break  down  all  at  once  and 
without  previous  warning. 

ToBT  against  the  defendant  town  to  recover  for  personal  in- 
juries caused  by  a  defective  highway,  which  it  was  bound  to 
keep  in  repair.  The  plaintiff  was  traveling  in  a  carriage 
along  the  highway  at  six  o'clock  in  the  morning,  when  his 
horse  put  a  foot  into  a  hole  in  the  traveled  part  of  the  high- 
way over  a  culvert,  and  fell,  throwing  plaintiff  out  of  the 
carriage  and  causing  him  the  injuries  complained  of.  The 
evidence  did  not  show  the  existence  of  such  hole  in  the  cul- 
vert before  the  day  of  the  accident,  and  plaintiff  and  others 
had  passed  over  the  culvert  the  previous  night  without  seeing 
any  hole  therein.  A  hole  had  existed  in  the  culvert,  and  had 
been  repaired  more  than  a  year  prior  to  the  accident  in  ques- 
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tion.  Other  facts  appear  in  the  opinion.  Verdict  was  ren- 
dered for  the  defendant  by  order  of  the  lower  court,  and  the 
case  brought  here  for  final  determination. 

A,  J.  Jennings,  for  the  plaintiflEl 

O,  W.  Clifford,  foi  the  defendant. 

Allen,  J.  The  ground  on  which  the  plaintiff  seeks  to  main- 
tain his  case  is,  that  the  culvert  was  built  in  an  improper 
manner,  so  that  the  earth  above  it  was  likely  to  subside  and 
make  a  hole  in  the  road;  and  that  under  these  circumstances, 
greater  diligence  was  required  on  the  part  of  the  town  author- 
ities in  guarding  against  injury  or  damage  to  travelers  than 
otherwise  might  have  been  sufficient:  Olson  v.  Worcester,  142 
Mass.  536.  There  was,  however,  no  evidence  that  the  hole 
which  caused  the  injury  to  the  plaintiff  had  actually  existed 
for  any  such  length  of  time  before  the  accident  as  to  make 
the  town  chargeable  with  notice  thereof,  and  there  had  been 
no  hole  in  the  road  at  that  place  for  more  than  a  year  pre- 
viously, although  there  was  much  heavy  travel  over  the  road, 
and  one  of  the  plaintiff's  witnesses  went  so  far  as  to  testify 
that  he  had  himself  driven  heavy  loads  across  there  thou- 
sands of  times.  Under  such  circumstances,  although  the  cul- 
vert was  not  so  well  built  as  to  be  likely  to  stand  many  years 
without  repairs,  it  could  not  properly  be  held  that  the  danger 
of  a  subsidence  of  the  road  was  so  imminent  as  to  warrant 
holding  the  town  chargeable  with  actionable  neglect.  It 
would  throw  too  heavy  a  burden  upon  towns  for  the  court, 
without  more  explicit  legislation  looking  to  that  end,  to  hold 
them  responsible  merely  because  a  road  is  so  constructed  that 
a  defect  therein  of  this  character  is  likely  to  occur  in  the 
remote  future.  There  was  no  apparent  probability  that  the 
culvert  would  break  down  all  at  once,  and  without  previous 
warning,  thus  making  it  dangerous  to  pass  over  it  at  all:  Afe- 
Oaffigan  v.  Boston,  149  Mass.  289;  Adams  v.  Chicopee,  147 
Mass.  440;  Hanscom  v.  Boston,  141  Mass.  242;  Post  v.  Boston, 
141  Mass.  189.  In  the  opinion  of  a  majority  of  the  court,  the 
entry  must  be,  judgment  on  the  verdict 


Municipal  OoRPORAiroirs  —  Liabilitt  fob  Dsricr  ur  Btohwat  — 
KonOB.  —  A  manioipal  corporation  cannot  be  held  liable  for  damagea  oo- 
earring  bj  reason  of  lome  defect  in  one  of  its  highways,  if  it  had  no  notice 
thereof,  or  if  the  defect  had  not  existed  a  sufficient  length  of  time  to  charge 
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the  city  with  notice:  Mayor  r.  Wilson,  82  Ga.  206;  14  Am.  St.  Rep.  150,  and 
note;  Dundca  r.  City  of  Lansing,  75  Mich.  499;  13  Am.  St.  Rep.  457;  Stod- 
dard V.  Winchester,  154  Mass.  149,  ir^fra,  A  city  is  not  liable  for  injuries 
cftQsed  by  a  defective  covering  to  a  culvert,  in  the  absence  of  notice  of  the 
existence  of  such  defect:  Galveston  r.  Smith,  80  Tex.  6d. 


Stoddard  v.  Inhabitants  op  "Winohestbr. 

ri64  Massachcsxtts,  149.] 
MlTMICIPAL     COBPOBATION  —  LlABIUTT     JOB     DXTECTIVB    HlOHWAT.  —  The 

fact  that  a  highway  is  so  constructed  that  it  is  not  likely  to  keep  in  good 
condition  for  a  great  length  of  time  will  not  impose  liability  on  »  town 
bound  to  keep  it  in  repair  for  injury  caused  by  the  sudden  softening  of 
the  earth  therein,  of  which  the  town  had  no  notice,  unless  the  danger 
was  so  imminent  as  to  show  a  want  of  reasonable  care  and  diligence  in 
guarding  against  it  at  the  time  of  the  accident. 

Tort  to  recover  for  injuries  sustained  through  the  softening 
of  the  earth  in  a  highway  which  the  defendant  town  was 
bound  to  keep  in  repair.  Verdict  for  plaintiff,  and  defendant 
excepted. 

J,  T.  Wilson,  for  the  plaintiff. 

S.  J.  Elder^  for  the  defendant. 

Allen,  J.  The  softening  of  the  earth  in  the  road,  under  the 
influence  of  a  heavy  storm,  appears  to  have  been  due  to  the 
digging  of  a  trench  for  a  water-pipe  about  six  months  pre- 
viously to  the  time  of  the  accident.  The  street  had  been  used 
meanwhile,  and  there  was  no  evidence  that  the  earth  had 
softened,  or  that  any  danger  or  defect  existed,  until  within  an 
hour  of  the  plaintiff's  accident;  and  there  was  no  claim  that 
the  town  had  notice,  or  might  by  the  exercise  of  reasonable 
care  and  diligence  have  had  notice,  of  the  actual  softening  of 
the  earth. 

Under  these  circumstances,  we  think  the  case  should  have 
been  withdrawn  from  the  jury.  In  order  to  hold  a  town  re- 
sponsible on  the  ground  of  implied  notice  of  a  defect  in  the 
road,  there  should  be  such  a  condition  of  things  as  fairly  to 
indicate  that  there  may  at  any  time  be  danger  in  using  the 
road.  It  is  not  necessary  that  roads  should  be  built  accord- 
ing to  the  highest  standards  of  engineering;  and  the  practical 
rule  th«t  must  be  adopted  in  order  to  impose  liability  in  such 
cases  is,  that  the  condition  of  the  road  must  be  such  that  dan- 
ger may  reasonably  be  apprehended  at  any  time,  and  therefore 
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ought  to  be  guarded  against:  See  Rochejori  v.  AtiUhoroughy 
154  Mass.  140;  ante^  p.  221.  The  fact  that  a  road  is  so  con- 
structed that  it  is  not  likely  to  keep  in  good  condition  for  a 
great  length  of  time  will  not  inn  pose  liability  on  the  town 
which  is  bound  to  keep  it  in  repair,  unless  the  danger  is  so 
imminent  that  it  can  fairly  be  said  to  show  a  want  of  reason- 
able care  and  diligence  to  omit  guarding  against  it  at  once. 
Such  was  not  the  present  case.  In  the  opinion  of  a  majority 
of  the  court,  the  entry  must  be,  exceptions  sustained. 


McMioiPAL  C!oRPORATiOHS.  — Liability  for  defects  in  highway,  in  the  abeenot 
of  notice  of  inch  defects:  See  Roehrfort  ▼.  AUleborough,  164  Mua,  140;  anU, 
p.  221,  and  noteb 


BlOKFORD   V.    RiOHABDS. 

[104  ]IA88A.CHI;8BTT8,  16S.J 

CoHTRAcrs — PBivrrr— Nkoliobkos  or  Subcoktraotob. — The  snbooB' 
tracton  of  one  who  has  agreed  with  the  owner  to  more  and  fit  np  • 
bnilding  in  a  workmanlike  manner  are  liable  to  the  owner  for  negligent 
injury  to  the  building  in  doing  the  work,  although  there  is  no  privity  of 
eontract  between  them.  The  gist  of  the  action  is  the  breach  of  duty 
owed  by  the  subcontractors  to  the  owner,  not  to  negligently  injure  his 
property,  and  such  duty  does  not  depend  on  nor  grow  out  of  the  con* 
traett 

Tort  for  negligently  moving  a  building.  Plaintiff  entered 
into  a  written  contract  with  one  Powers  to  move  certain  build- 
ings, and  fit  them  up  in  a  workmanlike  manner.  Powers  then 
contracted  with  the  defendants  to  perform  the  work,  and  this 
action  is  brought  to  recover  damages  for  injury  to  the  build- 
ings, caused  by  the  negligent  manner  in  which  the  defendants 
performed  the  work.  The  trial  court  ordered  a  verdict  for  the 
defendants,  on  the  ground  of  want  of  privity  of  contract  be- 
tween the  parties  to  the  action,  and  the  plaintiff  excepted. 

O.  A.  PerHns,  for  the  plaintiff. 

J.  H.  Cotton  and  H.  W.  B.  Cotton^  for  the  defendants. 

Morton,  J.  It  is  immaterial  whether  the  defendants  are 
to  be  regarded  as  the  servants  and  agents  of  the  plaintiff,  or  as 
contractors  under  Powers,  which  the  defendants  contend  was 
the  case.  In  either  instance,  they  owed  to  the  plaintiff  the 
duty  of  not  injuring  his  property  by  their  negligent  or  wrong- 


June,  1891.]  Bickford  v.  Richards.  225 

ful  acts.  If  they  were  the  plaintiff's  servants,  and  their  negli- 
gent actions  caused  injury  to  his  building,  they  would  be  liable 
to  him  for  the  damage:  Bac.  Abr.,  tit.  Master  and  Servant,  M; 
Smith  on  Master  and  Servant,  4th  ed.,  134,  and  cases  cited; 
White  V.  Phillipston,  10  Met.  108;  Walcott  v.  Swampscott,  1 
Allen,  101.  If  they  were  contractors  in  possession  of  the 
building  under  Powers,  or  were  his  servants,  it  was  also  their 
duty  not  to  injure  the  plaintiff's  property  by  their  negligent 
acts.  Whether  servants  or  contractors,  they  were  liable  for 
the  damage  caused  to  the  plaintiflF's  property  by  their  tortious 
acts  or  misfeasance:  Hewett  v.  Swift,  3  Allen,  420;  Wright  v. 
Wilcox,  19  Wend.  343;  32  Am.  Dec.  507. 

The  plaintiflF's  right  of  action  does  not  depend  on  the  exist- 
ence of  a  contract  between  himself  and  the  defendants,  as 
would  be  the  case  if  he  were  suing  for  damages  resulting  from 
some  non-feasance  on  their  part,  but  on  the  fact  that  they  have 
wrongfully  and  negligently  done,  or  caused  to  be  done,  some- 
thing to  his  property  which  has  injured  it.  The  gist  of  the 
action  is  the  breach  by  the  defendants  of  the  duty  which  they 
owed  to  the  plaintiff  not  to  injury  his  property  by  any  wrong- 
ful or  negligent  acts  of  theirs.  That  duty  did  not  depend  on 
or  grow  out  of  contract:  Bretherton  v.  Wood,  3  Brod.  &  B.  64; 
Smith  V.  Seward,  3  Pa.  St.  342;  Coggs  v.  Bernard,  2  Ld.  Raym. 
909.  It  may  be  that  Powers  is  liable  to  the  plaintiflf  for  a 
breach  of  the  contract,  caused  by  the  acts  of  the  defendants, 
and  that  they  may  also  be  liable  to  Powers  for  a  breach  of 
their  contract  with  him;  but  that  does  not  relieve  the  defend- 
ants from  liability  to  the  plaintiflf  for  the  damage  to  his  prop- 
erty resulting  from  their  negligent  and  wrongful  acts:  Stock  v. 
Boston,  149  Mass.  410,  414;  14  Am.  St.  Rep.  430. 

Nor  does  it  follow,  as  contended  by  the  defendants,  that 
because  the  plaintiflT  may  not  be  liable  for  the  acts  of  the 
defendants,  as  their  master  or  otherwise,  they  are  not  liable  to 
him.  The  two  liabilities  stand  on  diflferent  grounds.  The 
case  of  Davidson  v.  Nichols,  11  Allen,  514,  516,  relied  on  by  the 
defendants,  was  put  by  the  court  on  the  ground  that  there  was 
not  only  no  contract  between  the  plaintiflf  and  the  defendant, 
but  that  the  latter  owned  the  former  no  duty,  and  is  therefore 
readily  distinguishable  from  this. 

Exceptions  sustained.        

CoKTBACTS — PKrvmr  —  Neolioencb. — A  third  person  cannot  maintain  an 
action  for  injnries  resulting  from  a  breach  of  a  contract  between  two  other 
contracting  parties:  Roddy  v.  Missouri  Pae.  R'y  Co.,  104  Mo.  234;  24  Am,  St. 
▲k.  ar.  Rkf.,  Vol.  XXVI— 15 
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Rep.  333,  and  note.  A  oontractor  who  departs  from  the  specifications  in 
bailding  a  house  is  liable  to  the  owner  for  any  inherent  weakness,  but  will  not 
be  liable  for  any  injury  to  a  third  person  caused  thereby:  Curtin  r.  Someraet, 
140  Pa.  St.  70;  23  Am.  St.  Rep.  220,  and  note.  A  water  company  under  con- 
tract  with  a  city  to  supply  water  to  extinguish  fires  will  not  be  liable  to  a 
citizen  injured  by  its  failure  to  do  so:  Ferris  v.  Carson  Water  Co.,  16  Nev. 
44;  40  Am.  Rep.  485.  Where  no  privity  of  contract  exists,  there  can  be  no 
liability:  Roumann  r.  Towtuend,  17  Wis.  95;  84  Am.  Deo.  733. 


Shinners  V.  Proprietors  op  Looks  and  Canals. 

[164  MASSACHDSBTrS,  168.J 

Pbacticb  —  Exclusion  of  Evidbnce.  —  Error  in  excluding  a  question  oannofc 
be  re\riewed,  when  the  bill  of  exceptions  fails  to  show  what  the  evidence 
of  the  witness  would  have  been  if  admitted,  or  what  was  offered  to  be 
proved  thereby. 

Nboliokncc  —  Evidbnoe  or  Subskqubnt  Acts.  —  When  an  accident  has 
happened  through  the  alleged  negligence  of  a  person,  his  subsequent  acta 
ia  taking  additional  precautions  to  prevent  other  accidents  are  not  ad> 
missible  in  evidence  against  him  for  the  purpose  of  showing  that  such 
precautions  were  needed  at  the  time  of  the  accident. 

EviDENCB  Proferlt  Exclcdbd,  BUT  Rbndbrbd  Ck)MPBTBNT  by  the  admis- 
lion  of  subsequent  evidence,  roust  be  again  offered  in  rebuttal,  to  become 
available. 

0.  Cowley,  for  the  plaintiff. 

O.  F.  Richardson,  for  the  defendant. 

Lathrop,  J.  This  in  an  action,  under  the  Statutes  of  1887, 
c.  270,  sec.  2,  brought  by  the  widow  of  Matthew  Shinners,  to 
recover  damages  sustained  by  her  in  consequence  of  the  death 
of  her  husband,  caused  by  the  falling  upon  him  of  a  portion 
of  a  bank  of  earth,  while  he  was  working  as  a  day-laborer  in 
the  employ  of  the  defendant  corporation,  and  engaged  in  dig- 
ging a  trench  in  Lowell.  He  died  without  conscious  suffer- 
ing. The  bank  was  eighteen  feet  high,  and  was  composed  of 
hard  gravel,  clay,  and  marl.  The  plaintiff  contended  that  the 
fall  of  the  bank  took  place  in  consequence  of  the  unreasonable 
neglect  of  the  defendant  to  have  the  bank  properly  shored  up. 

At  the  trial  in  the  superior  court,  the  jury  returned  a  ver- 
dict for  the  defendant;  and  the  case  comes  before  us  on  the 
plaintiff's  exception  to  the  exclusion  of  the  following  question, 
put  by  the  plaintiff  to  one  of  her  witnesses,  who  worked  in  the 
trench  before,  after,  and  at  the  time  of  the  accident:  **  What, 
if  anything,  was  done  by  the  defendant  to  said  bank  after  the 
accident?" 
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There  is  nothing  in  the  bill  of  exceptions  to  show  what  the 
testimony  of  the  witness  would  have  been  if  admitted,  or 
what  the  plaintiff  offered  to  prove  thereby,  and  for  this  reason 
an  exception  to  the  exclusion  of  the  question  cannot  be  main- 
tained: Hathaway  v.  Tinkham,  148  Mass.  85,  87,  and  cases 
cited;  Crowley  v.  Appleton,  148  Mass.  98,  101;  Smethurst  v. 
Barton  Square  Church,  148  Mass.  261,  267;  12  Am.  St.  Rep. 
550;  Famum  v.  Pitcher,  151  Mass.  470,  475.  As,  however, 
the  point  of  law  sought  to  be  presented  by  the  exception  is  an 
important  one,  arising  constantly  in  trials  at  nisi  prius,  and 
as  it  has  been  elaborately  argued  by  counsel,  we  are  disposed 
to  rest  our  judgment  upon  a  broader  ground  than  the  one 
above  stated. 

The  plaintiff  contends  that  when  an  accident  has  happened 
through  the  alleged  negligence  of  a  person,  the  subsequent 
acts  of  this  person  in  taking  additional  precautions  to  prevent 
other  accidents  are  admissible  in  evidence,  in  an  action  against 
him  for  the  injuries  occasioned,  for  the  purpose  of  showing  that 
such  prosecutions  were  needed  at  the  time  of  the  accident.  If 
such  acts  are  admissible,  it  must  be  on  the  ground  that  the 
conduct  of  the  person  amounts  to  an  admission  of  negligence; 
and  this  is  the  ground  upon  which  such  evidence  has  been 
sometimes  held  to  be  admissible:  Pennsylvania  R.  R.  Go.  v. 
Henderson,  51  Pa.  St.  315;  West  Chester  etc.  R.  R.  Co.  v.  Mc' 
Elwee,  67  Pa.  St.  311;  McKee  v.  Bidwell,  74  Pa.  St.  218.  And 
in  Dale  v.  Delaware  etc.  R.  R.  Co.,  73  N.  Y.  468,  it  is  said  by 
Judge  Rapallo,  speaking  of  repairs  made  by  a  railroad  corpora- 
tion immediately  after  an  accident:  "  In  such  a  case  the  mak- 
ing of  the  repairs  may  be  regarded  as  some  evidence  that  they 
were  needed,  and  consequently  that  the  road  was  out  of 
repair."  This  remark  was,  however,  obiter,  and  although  in 
accord  with  some  decisions  of  the  supreme  court  of  the  state 
of  New  York,  which  we  need  not  further  refer  to.  is  contrary 
to  what  is  now  the  well-established  doctrine  of  the  court  of 
appeals  of  that  state,  as  will  presently  appear. 

The  Pennsylvania  doctrine  was  at  first  followed  by  the  su- 
preme court  of  Minnesota:  CLeary  v.  Mankato,  21  Minn.  65; 
Phelps  V.  Mankato,  23  Minn.  276;  Kelly  v.  Southern  Minnesota 
R'y  Co.,  28  Minn.  98.  But  these  cases  were  deliberately  over- 
ruled in  Morse  v.  Minneapolis  etc.  R'y  Co.,  30  Minn.  465,  in  an 
elaborate  opinion,  in  which  the  question  is  fully  and  carefully 
<jonaWered. 

Such  evidence  has  also  been  held  to  be  inadmissible  by  the 
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highest  tribunals  in  New  York,  Connecticut,  Indiana,  Illinois, 
and  Iowa:  Dougan  v.  Champlain  Tranap.  Co.,  56  N.  Y.  1; 
Baird  v.  Daly,  68  N.  Y.  547;  Corcoran  v.  Peekskill,  108  N.  Y. 
161;  Nalley  v.  Hartford  Carpet  Co.^  51  Conn.  524;  50  Am. 
Rep.  47;  Terre  Haute  etc.  R.  R.  Co.  v.  Clem,  123  Ind,  15;  18 
Am.  St.  Rep.  303;  Hedges  v.  Percival,  132  111.  53;  Cramer  v. 
Burlington,  45  Iowa,  627;  Hudson  v.  Chicago  etc.  R'y  Co.j  59 
Iowa,  581;  44  Am.  Rep.  692.  See  also  Hart  v.  Lancashire  etc. 
Ry  Co.,  21  L.  T.,  N.  S.,  261. 

In  a  recent  case  in  this  commonwealth  {Menard  y.  Boston 
etc.  R.  R.  Co.,  150  Mass.  386,)  the  plaintiflf  was  struck  by  a 
locomotive-engine  of  the  defendant  at  a  highway  crossing.  At 
the  time  of  the  accident  no  flagman  was  stationed  there;  but 
the  jury,  when  they  took  a  view,  found  one  there.  The  plain- 
tiff'g  counsel  in  argument  proposed  to  comment  upon  this 
fact,  and  was  stopped  by  the  court  On  exceptions,  this  action 
of  the  court  was  held  to  be  correct,  and  Mr.  Justice  Knowlton, 
in  delivering  the  opinion  of  the  court,  said:  "The  defendant's 
method  of  managing  its  business  before  or  after  or  at  the  time 
of  the  accident  was  not  evidence  of  what  due  care  required. 
The  defendant,  or  any  other  corporation,  might  at  any  time  do 
more  or  less,  in  some  particular,  than  a  reasonable  regard  for 
the  safety  of  the  public  demanded.  Its  adoption  of  a  particu- 
lar  safeguard  at  any  time,  whether  an  accident  had  previously 
occurred  or  not,  could  not  be  deemed  an  admission  that  taking 
any  less  precaution  would  be  negligence,  any  more  than  its 
use  of  a  more  dangerous  system  would  indicate  that  it  con- 
sidered that  reasonably  safe." 

The  plaintiflf  relies  upon  the  case  of  Readman  ▼.  Conwayj 
126  Mass.  374,  where  the  fact  that  the  defendants  repaired  a 
platform  after  an  injury  occasioned  to  the  plaintiflf  by  a  defect 
therein  was  held  to  be  admissible  as  an  admission  "that  it 
was  their  duty  to  keep  the  platform  in  repair."  This  case  is 
readily  distinguishable  from  the  case  at  bar.  The  defendants 
were  the  owners  of  a  building  containing  a  number  of  shops, 
each  let  orally  to  a  separate  tenant.  The  building  stood  back 
from  a  street,  and  had  a  wooden  platform  in  front  of  it,  which 
extended  to  the  sidewalk  of  the  street.  The  question  was, 
whether  the  landlords  or  the  tenants  were  bound  to  keep  the 
platform  in  repair.  The  act  of  the  defendants  in  making 
the  repairs  was  an  act  of  dominion  exercised  by  them,  which 
the  jury  might  well  find  was  inconsistent  with  their  defense 
that  the  tenants  were  under  an  obligation  to  keep  the  platform 
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in  repair.  For  the  same  reason,  the  fact  that  a  city  makes 
repairs  upon  a  highway  after  an  accident  thereon  has  been 
held  to  be  admissible  to  show  an  acceptance  of  the  highway 
as  dedicated:  Manderschid  v.  Dubuque^  29  Iowa,  73;  4  Am. 
Rep.  196.  See  also  Sewell  v.  Cohoes,  75  N.  Y.  45,  54;  31  Am. 
Rep.  418;  Lafayette  v.  Weaver,  92  Ind.  477. 

The  plaintiff  further  contends  that  if  this  evidence  was  not 
admissible  in  an  action  at  common  law,  it  was  admissible  in 
an  action  under  the  Statutes  of  1887,  c.  270,  because,  by  sec- 
tion 3,  the  amount  of  compensation,  in  case  of  death,  is  to  be 
assessed  "  with  reference  to  the  degree  of  culpability  of  the 
employer  herein,  or  the  person  for  whose  negligence  he  is 
made  liable."  But  if  evidence  is  not  admissible  to  show  cul- 
pability, we  fail  to  see  how  it  can  be  admissible  to  show  the 
degree  of  culpability. 

At  the  trial,  after  the  question  above  referred  to  had  been 
excluded,  one  of  the  defendant's  witnesses  testified  to  the 
manner  in  which  the  bank  was  shored  up  before  the  accident, 
namely,  by  placing  a  plank  fourteen  inches  wide  horizontally 
along  the  bank,  about  midway  between  the  top  and  the  bot- 
tom, he  having  observed  a  fissure  near  the  top  of  the  bank, 
about  six  feet  long  and  a  quarter  of  an  inch  wide.  He  and 
other  witnesses  testified  that  they  saw  no  other  signs  of  weak- 
ness in  the  bank  before  the  accident,  which  was  caused  by 
«arth  falling  from  below  the  plank.  The  plaintiff  contends 
that  the  evidence  excluded  would  tend  to  qualify  the  state- 
ments of  these  witnesses.  Without  intending  to  intimate  that 
6uch  would  be  its  effect,  it  is  enough  to  say  that  as,  in  our 
opinion,  the  question  asked  was,  both  upon  priaciple  and  the 
great  weight  of  authority,  properly  excluded  when  offered,  if 
it  became  competent,  in  consequence  of  evidence  put  in  by 
the  defendant,  the  plaintiff  should  have  offered  it  in  rebuttal. 

As  we  are  of  opinion  that  in  any  aspect  of  the  case  the  ques- 
tion put  to  the  plaintiff's  witness  was  properly  excluded,  the 
order  must  be,  exceptions  overruled. 

Neoligenck  —  Evidence  —  Subsequent  Precautions.  — In  an  action  for 
injury  by  negligence  in  not  providing  safeguards  at  a  point  of  danger,  evi- 
dence that  defendant  subsequently  placed  them  there  is  incompetent:  Nal- 
ley  V.  Hartford  Carpet  Co.,  51  Conn.  524;  50  Am.  Rep.  47,  and  note;  Oetty  v. 
Town  0^  Hamlin,  127  N.  Y.  636.  It  is  error  to  predicate  the  existence  of  an 
actionable  defect  in  a  sidetvalk  upon  the  fact  of  subsequent  repairs:  Lombar 
V.  East  Tawas,  86  Mich.  14.  Evidence  that  danger  signals  were  placed  in  a 
•hop  after  an  accident  has  occurred  is  inadmissible:  Fox  v.  Peninmlar  etc 
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Worht,  84  Mich.  676.     Contra,  see  St.  Loitia  etc  R'y  Co.  y.  Weaver,  35  Kan. 
412;  67  Am.  Rep.  176,  and  extended  note  discussing  this  subject. 

Tkial  —  EviDBNCE.  —  It  1*  proper  to  admit  irrelevant  testimony  when  it 
appears  from  the  record  that  the  evidence  became  relevant  by  its  connectioa 
with  other  testimony  aubsequently  offered:  Latoson  T.  State,  20  Ala.  65;  66 
Am.  Dec.  182,  and  uota. 


Hill  v.  Jbwett  Publishinq  Company, 

[154  MA8SACB08BTT8,  172.] 
OORPOBATIONS — lilABILITT  ON    FOBOKD   CbRTIFICATES    Of    StOOK. — Wh«r» 

the  by-laws  of  a  corporation  provide  that  all  certificates  of  stock  shall 
be  signed  by  its  president  and  treasurer,  and  such  president,  who  is 
not  the  proper  officer  to  issue  certificates,  makes  a  fraudulent  issue 
thereof  to  himself,  forging  the  name  of  such  treasurer  thereto,  affixing 
the  corporate  seal,  and  pledging  them  for  his  individual  debt,  the  cor- 
poration is  not  liable  for  his  criminal  fraud,  as  for  an  act  made  possible 
by  its  negligence,  although  he  was  allowed  to  have  access  to  its  seal  and 
certificate-book  after  his  previous  misconduct  in  violating  an  agreement 
to  pledge  certain  stock  to  the  corporation. 

Action  against  the  defendant  company  upon  two  certificates 
of  its  stock  pledged  to  plaintiffs  by  C.  F.  Jewett,  the  president 
of  such  company,  for  the  payment  of  his  individual  debt. 
Verdict  ordered  for  the  defendant,  and  the  plaintiffs  excepted. 
The  remaining  facts  are  stated  in  the  opinion 

R.  M.  MorsCf  Jr.f  and  C.  E.  Hellier,  for  the  plaintiffs. 

8.  J.  Elder  and  W.  C.  Wait,  for  the  defendant 

Allen,  J.  The  by-laws  of  the  defendant  corpr>ration  pro- 
vide that  "each  stockholder  shall  be  entitled  to  a  certificate 
of  his  stock  under  the  seal  of  the  corporation,  and  signed  by 
its  president  and  treasurer."  The  certificates  taken  by  the 
respective  plaintiffs  each  called  for  these  two  signatures,  and 
purported  to  bear  them.  The  plaintiffs  were  therefore  apprised 
of  the  necessity  for  two  signatures.  In  point  of  fact,  however, 
the  certificates  did  not  bear  the  signature  of  the  treasurer,  his 
name  having  been  forged  by  the  president.  There  was  no 
special  provision  in  the  by-laws  giving  the  president  any- 
thing to  do  in  respect  to  the  issuing  of  certificates  of  shares, 
except  a  requirement  that  he  should  sign  all  such  certificates. 
Transfers  were  to  be  recorded  by  the  clerk.  The  purchaser 
named  in  a  transfer  so  recorded  was  entitled  to  a  new  certifi- 
cate upon  producing  the  transfer  to  the  treasurer,  and  deliver- 
ixig  to  him  tlie  former  certificate.    There  was  no  actual  or 
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ostensible  authority  in  the  president  to  issue  certificates.  He 
was  only  to  sign  them.  The  certificates  taken  by  the  plain- 
tifis  were  invalid  for  want  of  the  two  signatures  required  by 
the  by-laws. 

But  the  plaintifis  contend  that  the  defendant  is  nevertheless 
bound  to  make  the  certificates  good,  or  is  responsible  for  their 
being  bad,  on  the  ground  that,  in  view  of  his  previous  known 
misconduct,  it  was  negligent  in  permitting  Jewett  to  remain 
president  of  the  corporation,  and  to  have  control  of  its  certifi- 
cate-book and  seal,  and  that  the  cases  fall  within  the  principle 
that  where  one  of  two  innocent  persons  must  suffer  a  loss  from 
the  fraud  of  a  third,  the  loss  must  be  borne  by  the  one  whose 
negligence  enabled  the  third  person  to  commit  the  fraud. 

In  order  to  reach  this  conclusion,  it  must  be  made  to  appear 
that  the  frauds  and  forgeries  of  Jewett  were  such  natural  and 
probable  results  of  his  continuance  in  the  office  of  president  of 
the  corporation  that  the  defendant  ought  to  have  anticipated 
and  guarded  against  them,  and  also  that  the  plaintiffs  on 
their  part  exercised  due  diligence  and  precaution  in  accepting 
the  certificates  from  him. 

In  the  absence  of  any  previous  misconduct  on  Jewett's  part, 
it  could  hardly  be  maintained  that  there  was  any  negligence 
on  the  part  of  the  corporation  in  keeping  its  seal  and  book  of 
certificates  of  shares  where  the  president  could  have  access  to 
them,  so  as  to  be  able  to  remove  blank  certificates  from  the 
end  of  the  book,  and  impress  the  corporate  seal  upon  them. 
We  are  not  aware  that  it  is  customary  for  corporations  in  this 
country  to  keep  their  seals  or  books  of  certificates  in  such  a 
way  that  access  to  them  can  only  be  had  when  two  or  more 
officers  are  present.  The  chief  safeguard  in  respect  to  the 
certificates  is  the  necessity  of  two  signatures.  And  accord- 
ingly, when  one  who  has  had  confidence  reposed  in  him  has 
availed  himself  of  his  opportunity  to  commit  a  fraud  upon 
others  by  means  of  forgery,  it  has  usually  been  held  in  Eng- 
land that  the  loss  was  not  a  natural  or  probable  result  of  the 
confidence  thus  reposed,  even  though  it  showed  carelessness, 
and  that  it  was  too  remote  to  be  properly  chargeable  upon 
those  who  were  thus  careless  in  reposing  the  confidence:  Bank 
of  Ireland  v.  Evans's  Charities,  5  H.  L,  Cas.  389;  Staple  of  Eng- 
land  V.  Bank  of  England,  L.  R.  21  Q.  B.  D.  160,  176;  Swan  v. 
NorUi  British  Australasian  Co.,  2  Hurl.  &  C.  175,  189.  See 
also  Vagliano  v.  Bank  of  England,  L.  R.  22  Q.  B.  D.  103,  117; 
on  appeal,  L.  R.  23  Q.  B.  D.  243,  255,  263. 
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The  plaintifTs  rely  much  on  Shaw  v.  Port  Philip  Oold  Min. 
Co.,  L.  R.  13  Q.  B.  D.  103,  which  in  many  of  its  general  fea- 
tures much  resembles  the  present  case,  but  with  certain  differ- 
ences. In  that  case  the  secretary  of  the  defendant  company 
issued  a  certificate  of  shares,  with  the  name  of  a  director 
forged  by  himself.  The  person  to  whom  it  was  issued  bought 
shares  on  the  market,  through  a  broker,  who  received  a  trans- 
fer signed  by  the  secretary,  accompanied  by  what  purported 
and  in  all  respects  appeared  to  be  a  regularly  issued  certifi- 
cate of  those  shares.  These  were  deposited  at  the  company's 
office,  with  the  request  for  the  issue  of  a  new  certificate,  in  the 
usual  way.  The  new  certificate  was  issued  in  the  usual  form 
by  the  secretary,  but  the  signature  of  a  director,  which  was 
required,  was  forged.  It  was  a  part  of  the  regular  and  author- 
ized duty  of  the  secretary  to  receive  and  examine  transfers 
and  certificates  of  shares,  to  have  transfers  registered,  to  pro- 
cure the  preparation,  execution,  and  signature  of  certificates 
with  all  requisite  and  prescribed  formalities,  and  thereupon  to 
issue  them  to  the  persons  erititled  to  receive  them.  Moreover, 
the  company  after  the  issue  of  the  certificate  paid  a  dividend 
thereon,  by  check  signed  by  the  secretary  and  two  directors. 
The  decision  of  the  case,  which  was  not  heard  before  the  court 
of  appeal,  was  placed  on  the  ground  that  the  company  had 
made  it  the  duty  of  the  secretary  to  procure  the  preparation, 
execution,  and  signature  of  certificates  with  the  prescribed 
formalities,  and  thereupon  to  issue  them  to  the  person  en- 
titled to  receive  them.  The  principal  facts  upon  which  the 
decision  turned  are  wanting  in  the  case  before  us.  The  pres- 
ident of  the  defendant  corporation  was  not  the  proper  officer 
to  issue  certificates,  and  the  certificates  which  the  plaintiffs 
received  did  not  come  from  the  office  of  the  defendant  in 
regular  course  of  business,  but  they  were  received  by  the 
plaintiffs  under  private  and  personal  transactions  between 
themselves  and  Jewett,  the  president. 

The  plaintiffs,  however,  contend  that  the  previous  and  known 
misconduct  of  Jewett  had  been  such  that  it  distinguishes  the 
present  case  from  others,  and  that  by  reason  thereof  the  de- 
fendant should  be  held  responsible  for  his  acts.  This  miscon- 
duct consisted  in  pledging  his  shares  to  Evans  &  Co.,  when  he 
had  agreed  to  pledge  them  to  his  associates  in  the  corporation. 
According  to  the  original  understanding,  when  the  coporation 
was  formed,  Estes  and  Lauriat  subscribed  and  paid  for  the 
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whole  of  the  stock,  but  there  was  an  agreement  under  which 
Jewelt  was  to  have  the  option  of  buying  one  half  of  the  stock 
at  a  certain  price,  at  any  time  within  one  year.  Jewett  was 
president  of  the  company,  and  Jackson,  one  of  the  firm  of 
Estes  and  Lauriat,  was  treasurer.  In  the  absence  of  the  two 
senior  members  of  the  firm,  Jewett  elected  to  take  his  half  of 
the  stock,  but  stated  that  he  could  not  very  easily  pay  for  it 
then,  and  Jackson  consented  to  issue  the  certificates  to  him, 
with  the  understanding  that  he  was  to  give  his  notes  for  them, 
and  that  the  firm  would  hold  the  stock  as  collateral.  The 
stock  was  accordingly  issued  to  Jewett,  who  took  the  certifi- 
cates, and  did  not  pledge  them  to  the  firm,  but  afterwards 
pledged  them  to  Evans  &  Co.  There  is  no  distinct  statement 
how  it  happened  that  Jewett  was  allowed  to  take  away  the 
certificates,  instead  of  pledging  them  on  the  spot  to  the  firm, 
nor  how  soon  afterwards  he  pledged  them  to  Evans.  Appar- 
ently, confidence  was  reposed  in  him,  and  at  any  rate  there  is 
nothing  to  show  that  any  steps  were  taken  to  compel  him  to 
pledge  the  shares  to  the  firm  according  to  his  promise.  What 
Jackson  did  in  consenting  to  the  issue  of  the  stock  to  Jewett 
without  retaining  them  in  pledge  was  within  his  power  as  a 
member  of  the  firm. 

On  the  whole,  we  find  nothing  to  show  that  the  corporation 
or  its  other  members  had  reason  to  suppose  from  what  Jeweti 
had  done  that  he  would  be  likely  to  issue  forged  certificates 
of  shares,  if  allowed  access  to  the  certificate-book  and  seal  of 
the  corporation;  and  accordingly,  it  is  not  to  be  held  respon- 
sible for  his  criminal  fraud,  as  for  an  act  made  possible  by  its 
negligence. 

In  the  cases  heretofore  determined  by  this  court,  where  a 
corporation  was  held  responsible  for  the  fraudulent  issue  of 
shares,  the  certificates  were  in  fact  signed  by  the  proper  oflS- 
cers  whose  signatures  were  required,  and  there  was  careless- 
ness on  the  part  of  the  president  in  leaving  with  the  treasurer 
certificates  signed  in  blank  by  himself,  and  also  carelessness 
on  the  part  of  other  officers  of  the  company:  Allen  v.  South 
Boston  R.  R.  Co.,  150  Mass.  200;  15  Am.  St.  Rep.  185. 

In  each  case  the  entry  must  be,  judgment  on  the  verdict. 


OORPORATtONS  —  FRAUDULENT  IsSUE  OF  StOCK  —  LlABILrTT  FOR.  —  Where 

the  stock  of  a  corporation  ia  fraudulently  issued  by  one  of  its  officers  m  se- 
curity i<k  a  private  debt,  the  corporation  is  not  estopped;  as  against  such  a 
creditor,  to  deny  the  validity  of  the  stock,  if  lie  knew  that  the  aarreodar  of 
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the  former  certificate  was  essential  to  the  lawful  issue  of  the  new  one:  Far^ 
rington  v.  South  Boston  R.  R.  Co.,  150  Mass.  406;  15  Am.  St  Rep.  222,  and 
note.  But  where  the  plaintiCT  was  a  purchaser  of  the  stock,  tlie  rule  was  (lif< 
ferent:  Allen  v.  South  Boston  R.  R.  Co.,  150  Mass.  185;  16  Am.  St.  Rep.  186, 
and  noto. 
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Balk  —  Ck)ifDiTioH  Subsequent  —  Evidence.  — Where  a  purchaser  from  the 
agent  of  the  vendor  signs  an  unconditional  memorandum  for  the  pur- 
chase  of  a  quantity  of  hops  at  a  certain  price,  with  an  oral  resei-vatioa 
of  a  condition  that  if  it  is  subsequently  discovered  that  the  price  named 
is  not  the  market  price,  there  is  to  be  no  sale,  and  the  vendor  confirms 
the  memorandum  of  sale,  after  which  the  purchaser  informs  him  by  let- 
ter  that  as  the  agent  misrepresented  the  market  price,  the  hops  will  not 
be  accepted  unless  a  concession  is  made,  without  mentioning  the  oral 
condition,  the  sale  is  a  present  sale,  and  the  condition  is  a  condition 
subsequent,  parol  evidence  of  which  is  inadmissible  as  a  defense,  or  to 
Tary  the  terms  of  the  memorandum,  in  an  action  to  recover  the  price  of 
the  hops  after  a  refusal  to  accept. 

Sales  —  Fkaupule-'T  Representation  by  Vendor,  when  No  DsrENss 
—  Where  a  vendor  of  hops  fraudulently  states  the  market  price  thereof 
to  an  experienced  prospective  purchaser,  who  says  he  does  not  believe  the 
statement,  and  subsequently  signs  an  nnconditional  memorandum  for  the 
purchase  of  a  certain  quantity  of  hops  at  a  certain  price,  orally  reserving 
the  right,  if  the  price  named  is  subsequently  found  not  to  be  the  market 
price,  to  disaffirm  the  sale,  it  will  be  presumed  that  he  relied  upon  th« 
oral  condition,  and  not  the  fraudulent  statement  of  the  vendor. 

L.  D.  Brandeisy  for  the  plaintiflTs. 
A.  Hemenway,  for  the  defendant. 

Holmes,  J.  This  is  an  action  of  contract,  for  refusing  to 
accept  and  pay  for  seventy  bales  of  hops,  bought  of  the  plain- 
tiffs by  the  defendant.  The  defenses  are,  that  the  defendant 
was  induced  to  make  the  contract  by  the  fraudulent  represen- 
tations of  the  plaintiffs'  agent,  one  Horst,  as  to  the  market 
price  of  hops,  and  that  the  agreement  was  made  subject  to  a 
condition  on  the  same  matter  which  was  not  satisfied.  Ac- 
cording to  the  testimony  of  Smith,  the  defendant's  president, 
who  made  the  bargain  with  Horst,  Horst  called  on  him  several 
times,  trying  to  sell  hops.  On  a  Saturday,  Horst  said  that 
hops  were  worth  twenty-five  cents,  and  Smith  told  him  he  did 
not  care;  he  did  not  believe  hops  were  worth  twenty-five  cents. 
On  the  next  Monday,  September  10,  1888,  Horst  called  again, 
and  said  that  hops  had  advanced  very  much  since  last  week; 
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that  they  were  now  thirty  cents  a  pound.  Smith  said  he  did 
not  care;  he  was  not  in  want  of  hops;  but  being  urged,  said, 
"  If  hops  are  going,  as  you  say,  very  high,  I  will  buy  ten  bales, 
and  run  the  risk,  at  thirty  cents  a  pound."  Horst  refused, 
and,  pulling  out  some  telegrams  written  in  hieroglyphics, 
stated  that  hops  before  a  week  would  be  thirty-five  cents. 
Smith  told  him  he  had  no  means  of  information;  at  all  events, 
he  was  not  in  the  market  for  hops;  but  after  a  good  deal  of 
urging,  he  told  him  he  would  sign  a  memorandum  for  a  car- 
load of  seventy  bales,  on  the  condition  that  "  when  I  return 
from  Canada  and  find  out  that  it  was  not  the  market  price,  it 
will  be  no  sale."  At  the  same  time,  Smith  signed  and  de- 
livered a  memorandum  for  the  defendant:  "  We  have  this 
day  bought  of  Lilienthal  Brothers  seventy  (70)  bales,"  etc., 
stating  the  terms  of  the  bargain,  and  mentioning  no  condition. 
On  the  13th,  the  plaintiff's  wrote,  confirming  the  sale,  and 
thanking  the  defendant.  Smith  further  testified  that  on  his 
return  from  Canada,  on  September  24th,  he  found  that  the 
best  hops  in  Boston  were  offered  for  twenty-five  cents  on  Sep- 
tember 10th,  and  we  will  assume  there  was  other  evidence 
that  that,  or  about  that,  was  the  market  price.  On  September 
25th,  Smith  wrote  to  the  plaintiff's,  acknowledging  their  let- 
ters, and  saying  nothing  of  the  alleged  condition,  but  com- 
plaining that  although  "  of  course  I  had  no  business  to  bo 
ignorant  of  the  true  state  of  the  market,"  Horst  had  misrep- 
resented it,  and  that  unless  there  was  some  concession,  he 
should  not  accept  the  hops.     Later,  the  hops  were  refused. 

So  far  as  the  alleged  condition  goes,  it  seems  to  us  impossi- 
ble to  construe  it  as  a  condition  precedent  to  the  existence  of 
the  contract,  as  in  Wilson  v.  Powers,  131  Mass.  539.  The  lan- 
guage testified  to  imports  that  a  contract  has  been  made,  or  is 
about  to  be  made,  which  is  to  be  off"  in  a  certain  event  there- 
after, not  that  the  defendant  will  make  a  contract  with  the 
plaintiffs  at  some  time  in  the  future,  in  case  Smith  finds 
Horst's  statement  to  be  true.  The  common  sense  of  the  thing, 
and  the  correspondence  of  the  parties,  if  consistent  with  the 
existence  of  any  condition  at  all,  lead  to  the  same  result.  The 
plaintiff's  assume,  in  their  letter,  that  a  sale  has  taken  place. 
The  defendant,  in  his  answer,  does  the  same  thing.  He  says 
he  gave  Horst  an  order  for  seventy  bales,  and  his  suggestion 
that«Horst  misrepresented  the  market  price,  as  a  ground  for  a 
concession,  is  quite  inconsistent  with  the  notion  that  the  mo- 
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ment  only  then  had  arrived  for  making  a  contract,  and  that 
its  existence  depended  on  .what  he  should  then  have  discov- 
ered for  himself  touching  the  market  price. 

It  is  admitted  that  if  the  alleged  condition  was  a  condition 
subsequent,  the  defendant  was  not  entitled  to  prove  or  to  rely 
upon  it.  There  could  be  no  argument  that  it  was  a  subse- 
quent modification  of  the  written  memorandum.  It  was 
strictly  contemporaneous  talk:  Clark  v.  Houghton^  12  Gray, 
38,  41.  This  being  so,  of  course  the  defendant  could  not 
modify  by  spoken  words  the  effect  of  a  writing  signed  by  it, 
which  purported  to  set  forth  all  the  terms  of  the  bargain,  and 
to  bind  the  defendant  unconditionally  to  accept  the  hops: 
DavU  V.  Randall,  115  Mass.  547;  15  Am.  Rep.  146;  Batchelder 
V.  Queen  Ins.  Co.,  135  Mass.  449;  Gordon  v.  Niemann,  118 
N.  Y.  152;  Daly  v.  W.  W.  Kimball  Co.,  67  Iowa,  132.  As  the 
foregoing  considerations  justify  the  ruling  of  the  court  below, 
that  the  alleged  condition  was  no  defense,  we  need  go  no  fur- 
ther. 

Next  as  to  fraud.  Prima  facie,  a  statement  to  an  experi- 
enced dealer  in  hops  as  to  the  market  value  of  the  article  he 
is  asked  to  buy  is  dealer's  talk  on  a  subject  about  which  the 
seller  has  a  right  to  assume  that  the  buyer  will  make  up  his 
mind  for  himself,  the  means  of  information  being  equally  open 
to  botii:  Manning  v.  Albee,  11  Allen,  520,  522;  Poland  v. 
Brownell,  131  Mass.  138;  41  Am.  Rep.  215;  Deming  v.  Dar- 
ling, 148  Mass.  504;  Foley  v.  Cowgill,  5  Blackf.  18;  32  Am. 
Dec.  49;  Cronk  v.  Cole,  10  Ind.  485;  Graffensiein  v.  Epstein, 
23  Kan.  443;  33  Am.  Rep.  171.  Assuming,  for  the  sake  of 
argument,  that  a  case  might  be  supposed  in  which  a  jury 
would  be  warranted  in  finding,  from  other  facts  beside  the 
mere  making  of  the  representation,  that  the  buyer  reasonably 
surrendered  his  judgment  to  the  seller  {Whiteside  v.  Brawley, 
152  Mass.  133),  this  is  not  such  a  case.  There  were  no  such 
other  facts.  Moreover,  Smith's  answer  to  Horst  on  Saturday 
was  direct,  that  be  did  not  believe  Horst's  statement.  So  on 
Monday,  Smith's  answer  to  Horst,  that  he  had  no  means  of 
information,  imported  in  polite  terms  that  he  did  not  rely 
upon  Horst,  and  if,  ac  he  says.  Smith  made  a  condition  that 
if  he  found  the  price  given  was  not  the  market  price,  the  sale 
was  to  be  off,  he  told  Horst,  in  effect,  that  he  did  not  rely  upon 
him,  but  meant  to  find  out  for  himself  The  only  fair  infer- 
ence from  the  evidence  fcr  the  defendant  is,  that  its  agent 
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relied,  not  upon  Horst's  statements,  but  upon  an  oral  condi- 
tion, which  fails  for  the  reasons  which  we  have  given. 
Judgment  on  the  verdict. 

Sales  —  False  Representations  by  Vendor  as  to  Value.  —  False  and 
fraadulent  represeations  by  a  vendor  of  a  chattel  as  to  its  value  will  not  re* 
lieve  the  vendee,  when  he  could  have  ascertained  its  price  for  himself:  Chrysler 
V.  Canaday,  90  N.  Y.  272;  43  Am.  Rep.  166,  and  note;  Ellia  v.  Andrews,  56 
N.  Y.  83;  15  Am.  Rep.  379,  and  extended  note;  Page  v.  Parker,  43  N.  H. 
363;  80  Am.  Dec.  172,  and  note;  Pnee  v.  OverhoUer,  75  Me.  646;  Watton  v. 
DoyU,  130  HI.  416;  see  BUwknall  ▼.  Rowland,  108  N.  0.  654. 


"Wilson  v.  Wilson. 

[164  Massachusetts,  194.] 
DrvoRO  —  Ck)NNrvANCB  —  Adultert.  —  A  husband  who  suspects  his  wife  of 
having  committed  adultery,  and  who,  without  throwing  any  opportnni- 
ties  in  her  way,  merely  suffers  her,  in  a  single  instance,  to  avail  herself 
to  the  full  extent  of  an  opportunity  to  indulge  her  adulterous  disposi- 
tion, is  not  guilty  of  connivance,  even  though  he  hopes  he  may  obtain 
proof  which  will  entitle  him  to  a  divorce,  and  purposely  refrains  from 
warning  her  for  that  reason. 

W.  B.  Orcutt  and  E.  J.  JenkinSy  for  the  plaintiff. 

J.  0.  Holty  for  the  defendant. 

Morton,  J.  This  case  turns  on  the  question  whether  the 
finding  of  the  court  was  correct,  that  the  libelant  was,  upon 
the  evidence,  guilty  of  connivance. 

The  libelant  did  nothing  to  encourage  his  wife  to  commit 
adultery,  and  did  not,  directly  or  indirectly,  throw  opportuni- 
ties in  her  way.  Until  the  day  he  detected  her,  the  report 
does  not  show  that  any  unusual  or  improper  acts  had  occurred 
in  his  presence  between  her  and  any  other  man.  He  had  sus- 
pected and  had  watched  her,  but  had  not  obtained  proof  of 
her  guilt,  and  had  not  till  the  day  he  caught  her  had  the  as- 
sistance of  a  detective  or  police-officer.  On  that  day  he  came 
from  his  home  in  Dorchester,  and  waited,  suspecting  she 
might  come  to  Boston  also,  and  might  leave  the  Dorchester 
Street  car  at  the  corner  of  Federal  Street  and  Beach  Street,  in 
Boston,  which  she  did.  She  met  a  man  by  the  name  of 
Andrews,  whom  there  is  nothing  to  show  the  libelant  had 
ever  seen  or  heard  of  before,  and  went  with  him  to  a  hotel. 
The  libelant  followed  Vjer,  and  after  waiting  in  the  hotel  an 
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hour,  and  listening  ten  or  fifteen  minutes  at  the  door  of  the 
room  where  they  were,  burst  it  open  and  found  them  in  bed 
together.  He  hoped  she  would  commit  adultery,  so  that  he 
could  get  a  divorce,  and  he  gave  her  plenty  of  time  so  that 
she  might  do  it,  and  did  not  warn  her.  He  thought  before 
this  that  she  had  committed  adultery. 

We  think,  as  matter  of  law,  it  cannot  be  said,  on  this  state 
of  facts,  that  the  libelant  was  guilty  of  connivance.  It  is 
true  that  he  could  have  prevented  his  wife  from  committing 
adultery,  and  did  not;  on  the  contrary,  he  wished  she  would, 
that  he  might  have  evidence  on  which  he  could  get  a  divorce. 
But  he  did  not  make,  or  aid  in  any  way  in  making,  the  op- 
portunity. He  did  no  overt  act,  unless  keeping  still  was  one, 
which  it  clearly  was  not.  It  was  not  a  case  where  he  sup- 
posed his  wife  was  about  to  commit  adultery  for  the  first  time, 
and  where  it  would  have  been  his  duty  to  give  her  the  assist- 
ance which  husband  and  wife  are  mutually  expected  to  give 
to  each  other.  It  certainly  cannot  be  held  that  a  husband 
who  suspects  his  wife  of  infidelity  can  take  no  means  to  ascer- 
tain the  truth  of  his  suspicions  without  being  deemed  guilty 
of  connivance.  "There  is  a  manifest  distinction,"  says  the 
court  in  Rohbins  v.  Robbins,  140  Mass.  528,  531,  54  Am.  Rep. 
488,  "between  the  desire  and  intent  of  a  husband  that  his 
wife,  whom  he  believes  to  be  chaste,  should  commit  adultery, 
and  his  desire  and  intent  to  obtain  evidence  against  his  wife, 
whom  he  believes  already  to  have  committed  adultery,  and  to 
persist  in  her  adulterous  practices  whenever  she  has  opportu- 
nity." Merely  sufifering  in  a  single  case  a  wife  whom  he  al- 
ready suspects  of  having  been  guilty  of  adultery  to  avail 
herself  to  the  full  extent  of  an  opportunity  to  indulge  her 
adulterous  disposition,  which  she  has  arranged  without  his 
knowledge,  does  not  constitute  connivance  on  the  part  of  the 
husband,  even  though  he  hopes  he  may  obtain  proof  which 
will  entitle  him  to  a  divorce,  and  purposely  refrains  from 
warning  her  for  that  reason.  He  may  properly  watch  his  wife, 
whom  he  suspects  of  adultery,  in  order  to  obtain  proof  of  that 
fact.  He  may  do  it  with  the  hope  and  purpose  of  getting  a 
divorce  if  he  obtains  sufficient  evidence.  He  must  not,  how- 
ever, make  opportunities  for  her,  though  he  may  leave  her  free 
to  follow  opportunities  which  she  has  herself  made.  He  is 
not  obliged  to  throw  obstacles  in  her  way,  but  he  must  not 
smooth  her  path  to  the  adulterous  bed:  2  Bishop  on  Marriage 
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and  Divorce,  5th  ed.,  sec.  9;  Timmings  v.  TimmingSj  8  Hagg. 
Ecc.  76;  Stone  v.  Stones  1  Rob.  Ecc.  99,  101;  Phillips  v.  Phil- 
lips, 10  Jur.  829. 

The  law  does  not  compel  a  husband  to  remain  always  bound 
to  a  wife  whom  he  suspects,  and  it  allows  him,  as  it  does  other 
parties  who  think  they  are  being  wronged,  reasonable  scope  in 
their  efforts  to  discover  whether  the  suspected  party  is  or  is  not 
guilty,  without  themselves  being  adjudged  guilty  of  conniving 
at  the  crime  which  they  are  seeking  to  detect:  Robbins  v.  Bob- 
bins, 140  Mass.  528,  531;  54  Am.  Rep.  488.  In  a  libel  for  di- 
vorce for  desertion,  the  willingness  or  even  the  desire  of  the 
deserted  party  to  be  deserted,  so  long  as  it  is  not  expressed  in 
conduct  or  acts  to  the  other  party,  will  not  bar  a  divorce:  Ford 
V.  Ford,  143  Mass.  577.  Of  course,  as  the  court  says  in  that 
case,  there  is  always  the  diflSculty  of  believing  that  the  desire 
or  willingness  did  not  manifest  itself  in  conduct  or  acts  ex- 
pressive of  it  to  the  other  party.  But  nothing  of  the  sort  ap- 
pears here. 

In  St.  Paul  V.  St.  Paul,  L.  R.  1  P.  &  D.  739,  the  court  held 
that  the  neglect  of  the  husband  which  would  justify  the  court 
in  withholding  a  decree  in  his  favor,  under  a  statute  which  pro- 
vided that  the  court  might  do  so  where  the  husband  was  guilty 
of  "such  willful  neglect  or  misconduct  as  ...  .  conduced  to 
the  adultery,"  must  be  such  neglect  as  conduced  to  the  wife's 
fall,  and  not  neglect  conducing  to  any  particular  act  of  adul- 
tery subsequent  to  her  fall. 

The  case  of  Morrison  v.  Morrison,  136  Mass.  310,  referred  to 
by  the  libelee,  differs  from  this.  In  that  case  the  husband, 
after  he  had  been  cautioned  to  watch  his  wife,  made  opportu- 
nities for  her  and  her  suspected  paramour  to  be  together  alone, 
witnessed  without  objection  acts  of  considerable  familiarity 
between  them,  said  nothing  whatever  to  his  wife  intimating 
any  disapproval  of  her  conduct,  and  in  other  ways  acted  in 
such  a  manner  as  to  induce  the  adultery  for  which  he  was 
watching. 

In  the  opinion  of  a  majority  of  the  court,  there  must  there- 
fore, according  to  the  reservation  of  the  report,  be  a  new  trial, 
and  it  is  so  ordered.  _____^ 

Marriaob  and  Divorok  —  CoNNiVAMOB.  —  CoDaivanoe  by  a  hasband  at 
hia  wife's  adultery,  oa  the  ground  of  which  aa  actioa  of  divorce  is  dismissed, 
is  not  a  bar  to  an  action  of  divorce  for  a  prior  act  of  adultery:  Morrison  r. 
Morruon^  142  Mass.  361;  56  Am.  Rep.  688.     Where  a  husband  deceives  hi« 
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wif«  u  to  his  going  airay,.ia  order  to  catch  her  ia  an  act  of  adultery,  thia  i* 
DOt  a  coanivance  on  the  part  of  the  husband:  Robhina  v.  Rnbbins,  140  Mais. 
628;  64  Am.  Rep.  4S8,  and  note.  Where  the  coadoct  of  the  husband  indi- 
oatea  an  intent  to  have  his  wife  transgress,  or  to  let  her  do  so  undisturbed, 
this  constitutes  a  connivance,  and  will  act  aa  a  bar  to  his  suit  for  divorce: 
Bourgeois  r.  Chauvin,  39  La.  Ann.  216i. 


Bank  op  North  America  v,  Kindgb. 

[164  Massachositts,  208.] 
OoHFUCT  or  Laws  —  Emfobcement  or  Personal  Liabilitt  ow  Stock> 
BOLDXK  IN  A  FoBEiQM  Ck)RFOiiATiON.  —  A  resident  of  New  York  cannot 
maintain  an  action  in  Massachusetts  against  a  resident  of  California  to 
establish  his  personal  liability  for  the  debt  of  a  corporation  having  no 
place  of  business  in  Massachusetts,  and  organized  under  the  laws  of  Kan. 
MS,  providing  for  special  amd  limited  liability  of  a  stockholder,  when  bis 
lial>ility  as  such  stockholder  has  not  been  jadioially  determinad  in  th* 
latter  state. 

H.  S.  Dewey,  for  the  plaintifif. 

H.  Wheeler,  for  the  defendant. 

Allen,  J.  The  plaintiff  is  a  corporation  of  the  state  of 
New  York.  The  defendant  is  a  resident  of  California,  who 
owned  fifty  shares  of  stock  in  the  Haddam  State  Bank,  a  cor- 
poration of  Kansas.  The  plaintiff  recovered  judgment  in 
Kansas  for  $5,343  and  costs,  against  the  Haddam  State  Bank, 
and  took  out  execution  thereon,  hut  could  find  no  property  of 
the  hank  whereon  to  levy,  and  so  the  execution  was  returned 
unsatisfied.  No  steps  were  taken  in  Kansas  to  charge  the  de- 
fendant as  a  stockholder  in  the  bank,  but  he  being  found  in 
Massachusetts,  the  plaintiff  brings  this  action  against  him 
here,  seeking  to  charge  him  personally  for  the  judgment 
against  the  bank,  to  the  amount  of  the  par  value  of  his  shares 
therein,  namely  five  thousand  dollars.  This  is  sought  to  bo 
done  by  virtue  of  the  laws  of  Kansas,  respecting  which  the 
averment  in  the  declaration  is  as  follows:  "  And  the  plaintiff 
further  says,  that  by  the  laws  of  the  state  of  Kansas,  if  any 
execution  shall  have  been  issued  against  the  property  or  ef- 
fects of  a  corporation,  except  a  railway  or  religious  or  chari- 
table corporation,  and  there  cannot  be  found  any  property 
whereon  to  levy  such  execution,  then  execution  may  be  is- 
sued against  any  of  the  stockholders  to  an  extent  equal  in 
amount  to  the  amount  o(  stock  by  him  or  her  owned,  together 
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with  any  amount  unpaid  thereon;  or  the  plaintiff  in  the  exe- 
cution may  proceed  by  action  to  charge  the  stockholders  with 
the  amount  of  his  judgment,  and  such  plaintiff  may  maintain 
an  action  at  law  against  any  one  or  more  of  the  stockholders 
of  such  corporation,  to  recover  a  debt  due  by  the  corporation." 

The  declaration  was  demurred  to,  and  we  have  to  determine 
whether  the  plaintiflF  states  a  case  upon  his  declaration. 

The  declaration  does  not  in  terms  set  forth  any  statute  of 
Kansas,  nor  show  to  what  extent  the  laws  of  Kansas  above  set 
forth  are  statutory,  or  rest  merely  in  judicial  decisions.  It  is 
to  be  regretted  that  we  are  not  at  liberty  to  determine  the  case 
upon  an  examination  of  the  statute  of  Kansas,  with  the  assist- 
ance of  any  construction  which  may  have  been  put  upon  it  by 
the  courts  of  that  state.  But  we  must  take  the  case  as  the 
parties  present  it  to  us. 

The  question  can  hardly  be  considered  as  an  open  one  in 
this  commonwealth.  This  court  has  often  declined  to  exer- 
cise jurisdiction  to  enforce  a  liability  imposed  upon  stock- 
holders in  corporations  established  in  other  states  under 
statutes  of  those  states.  In  Post  v.  Toledo  etc.  R.  R.  Co.y  144 
Mass.  341,  345,  59  Am.  Rep.  86,  it  is  said:  "This  court  does 
not  take  jurisdiction  of  a  suit  to  enforce  this  liability  of  stock- 
holders in  a  foreign  corporation,  not  because  it  would  be  a  suit 
to  enforce  a  penalty,  or  a  suit  opposed  to  the  policy  of  our 
laws,  but  because  it  is  a  suit  against  a  foreign  corporation 
which  involves  the  relation  between  it  and  its  stockholders, 
and  in  which  complete  justice  only  can  be  done  by  the  courts 
of  the  jurisdiction  where  the  corporation  was  created."  See 
also  New  Haven  Horse  Nail  Co.  v.  Linden  Spring  Co.,  142 
Mass.  349,  353,  and  cases  cited. 

The  case  at  bar  furnishes  a  strong  illustration  of  the  pro- 
priety of  this  course.  If  the  plaintiff,  as  a  creditor  of  the 
Kansas  corporation,  without  obtaining  any  previous  judgment 
in  Kansas  establishing  the  defendant's  liability  as  a  stock- 
holder, can  maintain  an  action  directly  and  in  the  first 
instance  against  him  in  Massachusetts,  for  the  purpose  of 
charging  him  as  a  stockholder  under  the  qualified  liability 
set  forth  in  the  declaration,-  then  it. would  follow  that  the 
plaintiff  might  also  institute  a  similar  action  against  him  in 
California,  or  in  any  number  of  other  states  where  service 
upon  him  could  be  obtained.  The  plaintiff  might  also  insti- 
tute fimilar  actions  for  the  same  debt  in  different  states  against 
other  stockholders.     In  such  case,  it  is  probable  that  a  judg- 
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ment  against  one  stockholder  without  satisfaction  would  be  no 
bar  to  actions  against  others,  but  it  is  obvious  that  the  defend- 
ants in  such  actions  might  be  put  to  great  inconvenience  in 
ascertaining,  and  indeed  might  find  it  practically  impossible 
to  ascertain,  what  steps  the  plaintiff  might  have  taken  against 
other  stockholders  in  other  states.  A  dishonest  creditor  might 
possibly  recover  several  times  over  against  different  stockhold- 
ers in  different  states,  before  they  respectively  could  ascertain 
the  facts.  Likewise,  the  defendant,  if  compelled  to  pay  under 
a  judgment  recovered  in  one  state,  would  find  it  difficult,  if  not 
impossible,  to  enforce  contribution  from  other  stockholders  re- 
siding elsewhere.  Moreover,  if  the  plaintiff  might  maintain 
such  actions  against  the  defendant  and  against  other  stock- 
holders in  different  states,  until  he  should  finally  recover  sat- 
isfaction, other  creditors  of  the  Kansas  corporation  might  also 
do  the  same.  If  every  creditor  of  a  Kansas  corporation  which 
has  no  property  with  which  to  respond  to  a  judgment  obtained 
by  such  creditor  against  it  in  Kansas,  may  thereupon,  without 
any  further  proceedings  in  that  state  to  charge  the  stockhold- 
ers, maintain  an  action  against  every  stockholder  in  every 
state  in  the  Union  where  service  can  be  obtained,  and  pursue 
such  action  until  satisfaction  is  obtained  from  some  stock- 
holder in  some  state,  it  is  obvious  that  a  large  amount  of  liti- 
gation might  ensue,  under  which  substantial  justice  as  among 
the  stockholders  could  not  be  worked  out.  The  liability  of 
the  stockholder,  as  set  forth  in  the  declaration,  is  not  a  general 
liability  for  all  the  debts  of  the  corporation.  The  execution 
against  the  stockholder  which  can  be  issued  in  Kansas  in  the 
action  against  the  corporation,  as  set  forth  in  the  declaration, 
is  only  "to  an  extent  equal  in  amount  to  the  amount  of  stock 
by  him  or  her  owned,  together  with  any  amount  unpaid 
thereon."  Probably,  by  the  true  construction  of  the  laws  of 
Kansas,  the  action  at  law  to  charge  stockholders,  which  is 
given  as  an  alternative  remedy,  would  be  limited  to  the  same 
amount  as  the  execution;  though,  according  to  the  averment 
of  the  declaration,  the  plaintiff  in  the  execution  may  proceed 
by  action  to  charge  the  stockholders  with  the  amount  of  his 
judgment,  without  any  other  limitation  being  expressed.  The 
present  plaintiff  does  not  contend  that  it  can  recover  against 
the  defendant  the  full  amount  of  its  judgment,  but  only  the 
par  value  of  the  defendant's  stock  in  the  bank.  The  liability 
Bought  to  be  enforced  is  a  strictly  limited  one.  It  seems  to 
Qs  that  a  bonafidet  or  at  any  rate  a  compulsory,  payment  to 
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one  creditor  would  discharge  a  stockholder  to  that  extent  from 
liability  to  others;  and  a  payment  of  the  full  par  value  of  his 
stock  would,  according  to  the  view  which  has  been  expressed 
by  this  court,  be  a  full  discharge:  Halsey  v.  McLean,  12  Allen, 
438,  442;  90  Am.  Dec.  157;  though  as  to  this  other  courts 
might  hold  otherwise:  Fowler  v.  Robinson,  31  Me.  189;  Grose 
v.  mit,  36  Me.  22.  There  is  no  averment  in  the  declaration 
that  the  defendant  has  not  been  thus  discharged  from  liabil- 
ity, and  perhaps  this  is  not  necessary,  as  it  would  be  more 
properly  a  matter  of  defense;  but  in  case  of  several  actions  in 
different  states,  questions  of  priority  of  the  claims  of  creditors 
might  arise,  upon  which  the  decisions  of  the  courts  of  the  dif- 
ferent states  might  not  be  uniform,  and  ^hus  the  defendant 
might  be  held  liable  more  than  once.  The  cases  cited  by  the 
defendant  appear  to  show  that  in  some  states  the  creditor  first 
bringing  suit  has  priority:  Ingalls  v.  Cole,  47  Me.  530;  Thebus 
V.  Smiley^  110  111.  316.  In  Missouri,  the  creditors  rank  in  the 
order  in  which  they  respectively  obtained  judgment:  State 
Sav.  Ass^n  v.  Kellogg,  63  Mo.  540.  In  other  states  no  priority 
among  the  creditors  is  recognized:  Pfohl  v.  Simpson,  74  N.  Y. 
137;  Wright  v.  McCormack,  17  Ohio  St.  86;  Eames  v.  Doris, 
102  111.  350;  Chicago  v.  Hall,  103  111.  342.  See  Thompson 
on  Liability  of  Stockholders,  sees.  420-426;  2  Morawetz  on 
Private  Corporations,  2d  ed.,  sec.  897.  Even  a  compulsory 
payment  might  not  avail  to  protect  him.  Moreover,  the  de- 
fendant might,  by  way  of  set-off,  present  claims  which  he  holds 
either  against  the  corporation  in  Kansas,  or  against  the  credi- 
tor who  sues  him,  and  different  decisions  in  respect  to  his 
right  of  set-off  might  be  made  in  different  states. 

These  considerations  are  suggested  to  illustrate  the  practi- 
cal diflBculty  of  enforcing  a  liability  such  as  that  set  forth  in 
the  declaration  in  other  states  than  that  where  the  corporation 
is  established,  in  such  a  way  as  to  secure  substantial  justice. 
This  difficulty  is  far  greater  in  cases  where  no  steps  have 
been  taken  in  the  state  where  the  corporation  is  established  to 
ascertain  and  determine  the  amount  of  each  stockholder's 
liability.  There  the  whole  amount  of  debts  can  be  ascertained, 
and  the  proper  proportion  assessed  upon  each  stockholder;  or 
his  liability  can  be  otherwise  determined  in  a  manner  which 
will  avoid  many  of  the  objections  which  exist  against  the 
maintenance  of  actions  like  the  present.  We  remain  satisfied 
with  the  conclusions  heretofore  reached  by  this  court,  that 
such  an  action,  under  the  circumstances  which  appear  here, 
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ought  not  to  be  entertained  in  this  state.  Limiting  our  decis- 
ion to  the  facts  now  before  us,  it  is  this:  That  a  resident  of 
the  state  of  New  York  cannot  maintain  in  the  courts  of  thi» 
state  an  action  against  a  resident  of  the  state  of  California 
to  establish  his  personal  liability  as  a  stockholder  of  a  corpora- 
tion organized  in  the  state  of  Kansas,  and  having  no  place  of 
business  in  this  state,  for  a  debt  of  that  corporation  to  th& 
plaintiff,  under  laws  of  Kansas,  such  as  are  set  forth  in  the 
declaration,  providing  for  a  certain  special  and  limited  liability 
on  the  part  of  stockholders,  when  no  judicial  proceedings  have 
been  taken  in  Kansas  to  ascertain  and  establish  the  liability 
of  the  defendant  as  such  stockholder. 

Whether  the  san^e  result  might  not  be  reached  on  the  ground 
that  the  subsidiary  liability  of  stockholders  such  as  is  set 
forth  is  matter  of  remedy  only,  and  does  not  follow  the  stock- 
holder outside  of  the  state,  there  being  no  averment  of  a  differ- 
ent construction  of  the  statute  by  the  Kansas  courts,  we  need 
not  consider:  Brown  v.  Eastern  Slate  Co.f  134  Mass.  590. 

Judgment  for  the  defendant  affirmed. 


CoNnjcrr  or  Laws  —  Acnoir  to  Enforob  Stockholdbs's  Liabililt  tn 
A  FoRKiON  Corporation.  — A  corporation  haa  a  right  to  b«  protected  by  the 
remedial  limitations  of  ita  jurisdiction:  Wooden  v.  Wettem  New  York  etc  R. 
R.  Co.,  I26N.  Y.  10;  22  Am.  St.  Rep.  803,  and  note.  A  contract  made  with  a 
foreign  corporation,  if  void  in  the  state  to  which  snch  corporation  owes  its 
existence,  cannot  be  enforced  elsewhere:  Rite  v.  Missouri  Pac  K'y  Co.,  74 
Tex.  474.  The  contract  of  a  corporation  is  affected  by  the  law  of  the  state 
creating  it:  AUriU  v.  Huntington,  70  Md.  191;  14  Am.  St  Rep.  344,  and  ex. 
tended  not*;  Jeut^  t.  Carnegie,  80  N.  Y.  441;  36  Am.  Rep.  642. 


Fbbbland  V.  RiTZ. 

[164  ILiSSACRUSKTTS,  267.] 

0TATm  or  Fbattds  —  Exeoutort  Comtraot.  —  It  ia  no  objection  to  a  writ* 
ten  contract  that  some  of  its  terms  remain  to  be  fixed  by  something  to 
be  done  in  the  future,  if  that  something  is  done  before  an  action  i* 
brought;  and  if  the  contract  is  then  in  writing,  the  statute  of  frauds  is 
complied  with. 

Statutx  or  Frauds  —  Mbmorakdum  or  Lbask.  —  A  written  agreement  to 
■ablet  rooms,  the  lease  therefor  "  to  be  in  substantial  accordauce  with 
the  blank  form  hereunto  annexed,  and  to  be  made  subject,  in  all  respects, 
to  the  terms  and  conditions  of  "  an  agreement  and  lease  between  the  owner 
of  the  building  and  the  sublessor,  is  a  sufRcient  memorandum  of  the 
terms  of  such  sublease  to  satisfy  the  statute  of  frauds,  after  the  lease  to 
■nob  sublessor  has  been  executed. 
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COSTKACT  TOR  LeASE  —  EVIDENCE   OF  COMPLIANCE  BY  LESSOR   AND  WaIVER 

BY  Lessee.  — In  an  action  to  recover  for  a  breach  of  an  agreement  to 
execute  a  lease,  evidence  that  the  lessor  wrote  to  the  lessee  in  regard  to 
the  lease,  and  subsequently  sent  him  a  copy  of  a  lease  for  his  signature, 
which  copy  be  retained  without  signing  and  without  objection,  shows  a 
compliance  by  the  lessor  with  the  agreement  to  execute  a  lease,  and  an 
unwillingness  on  the  part  of  the  lessee  to  accept  a  lease  in  any  form,  as 
well  ashis  waiver  of  a  strict  compliance  by  the  lessor  with  the  terms  of 
the  agreement. 
Pleading.  —  Where  Contract  Sued  on  is  Incumfletb  in  itself  and  de- 
pends upon  another  agreement,  the  terms  of  such  agreement,  so  far  as 
they  are  material  to  complete  the  contract  in  suit,  should  be  set  forth  with 
appropriate  allegations;  and  if  a  waiver  is  also  relied  upon,  it  should  be 
pleaded  as  an  excuse  for  non-performance  by  the  plaintiff 

<7.  Browne  and  0.  A.  0.  Ernst,  for  the  plaintiffs. 
H.  W.  Bragg  and  W.  S.  Slocum,  for  the  defendants. 

Lathrop,  J.  This  is  an  action  of  contract  brought  by  the 
members  of  the  firm  of  Freeland,  Loomis,  &  Co.  against  the 
members  of  the  firm  of  Ritz  and  Glines,  for  the  breach  of  an 
agreement  under  seal  and  signed  by  the  parties,  to  accept  a 
lease  of  certain  rooms  in  a  building. 

The  agreement  declared  on  recited  that  a  building  was  then 
in  process  of  erection  by  the  Boylston  Market  Association,  on 
the  corner  of  Washington  Street  and  Boylston  Street,  in  Bos- 
ton; that  Freeland,  Loomis,  &  Co.  had  entered  into  an  agree- 
ment with  said  association  for  a  lease  of  said  building  as 
«oon  as  the  same  should  be  completed;  and  that  Ritz  and 
•Glines  were  desirous  of  obtaining  from  Freeland,  Loomis,  & 
•Co.  a  lease  of  part  of  said  building,  *'  to  wit,  rooms  on  the  sixth 
floor  thereof,  as  marked  on  plan  of  said  floor,  in  the  possession 
of  Freeland,  Loomis,  &  Co.,  containing  about  twenty-five  hun- 
dred (2,500)  square  feet,  more  or  less,  and  situated  in  the 
northeasterly  corner  of  said  building,  for  the  purpose  of  there 
conducting  the  photographing  business."  Freeland,  Loomis,  & 
■Co.  agreed,  as  soon  as  the  building  should  be  ready  for  occu- 
pancy, and  a  lease  thereof  executed  and  delivered  to  them,  to 
execute  and  deliver,  and  Ritz  and  Glines  agreed  to  accept,  "  a 
lease  of  the  rooms  aforesaid,  to  be  used  solely  and  exclusively 
for  the  business  aforesaid,  for  a  period  of  five  (5)  years  from 
the  date  of  the  completion  of  said  building,  at  an  annual  rental 
of  twenty-five  hundred  dollars  ($2,500),  payable  in  equal 
monthly  installments,  the  lease  to  be  in  substantial  accordance 
with  the  blank  form  hereunto  annexed,  and  to  be  made  subject 
in  all  respects  to  the  terms  and  conditions  of  the  said  agreement 
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and  lease  between  said  Freeland,  Loomis,  &  Co.  and  said 
Boylston  Market  Association." 

1.  The  defendants  contend  that  inasmuch  as  the  agreement 
provides  that  the  lease  is  "  to  be  made  subject  in  all  respects 
to  ...  .  the  said  agreement  and  lease  between  "  the  plaintiffs 
and  their  lessor,  which  lease  was  not  then  in  existence,  there 
is  no  sufficient  agreement  or  memorandum  to  satisfy  the  statute 
of  frauds:  Pub.  Stats.,  c.  78,  sec.  1,  cl.  4. 

The  agreement  declared  on  is  dated  April  17,  1888,  and  it 
is  clear  that,  considered  alone,  it  is  insufficient  to  satisfy  the 
statute,  for  some  of  its  terms  were  then  uncertain,  and  might 
never  be  made  certain:  May  v.  Ward^  134  Mass.  127;  Aahcroft 
V.  Butterworth,  136  Mass.  511.  What  was  then  uncertain  has, 
however,  since  been  made  certain,  as  it  appears  by  the  report 
upon  which  the  case  comes  before  us  that  in  January,  1889, 
before  this  action  was  brought,  a  lease  in  writing  of  the  entire 
building  was  delivered  to  the  plaintiffs  by  their  lessor. 

It  is  a  well-settled  rule  of  law,  that  while  the  memorandum 
must  express  the  essential  elements  of  the  contract  with  reason- 
able certainty,  these  may  be  gathered  either  from  the  terms 
of  the  memorandum  itself,  or  from  some  other  paper  or  papers 
therein  referred  to.  If  one  of  a  series  of  papers  which  appear 
to  have  relation  to  the  same  contract  is  signed  by  the  party  to 
be  charged,  this  is  enough,  as  all  the  papers  are  to  be  con- 
sidered together,  as  forming  one  contract  or  memorandum. 
There  is  no  doubt,  also,  that  parol  evidence  is  admissible  to 
identify  any  paper  referred  to:  Atwood  v.  Cobb,  16  Pick.  227, 
230;  26  Am.  Dec.  657;  Lemed  v.  Wannemacher,  9  Allen,  412; 
Rhoades  v.  Castner,  Va  Allen,  130;  Beckwith  v.  Talbot,  95  U.  S. 
289;  Orafton  v.  Cummin^«,  99  U.  8.  100;  Ryan  v.  United  States, 
136  U.  S.  68,  83;  Peck  v.  Vandemark,  99  N.  Y.  29;  Louisville 
Asphalt  Varnish  Co.  v.  Lorick,  29  S.  C.  533;  Ridgway  v.  Whar-^ 
ton,  6  H.  L.  Cas.  238;  Fitzmaurice  v.  Bayley,  9  H.  L.  Cas.  78, 
102;  Baumann  v.  James,  L.  R.  3  Ch.  508;  Shardlow  v.  CottereU, 
L.  R.  18  Ch.  Div.  280;  L.  R.  20  Ch.  Div.  90;  Studds  v.  Watson, 
L.  R.  28  Ch.  Div.  305;  Oliver  v.  Hunting,  L.  R.  44  Ch.  Div. 
205;  Long  v.  Millar,  L.  R.  4  C.  P.  D.  450;  Cave  v.  Hastings, 
L.  R.  7  Q.  B.  D.  125. 

The  defendants,  however,  contend  that  these  principles 
apply  only  to  papers  already  in  existence  when  the  instru- 
ment signed  by  the  party  sought  to  be  charged  is  executed; 
and  in  support  of  this  view,  rely  upon  the  case  of  Wood  v. 
Midgley,  2  Smale  &  G.  115;  on  appeal,  5  De  Gex.,  M.  &  G.  41. 
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This  was  a  bill  for  specific  performance  of  a  contract  of  sale 
of  land.  Some  of  the  terms  had  been  reduced  to  writing,  but 
not  signed.  The  purchaser  paid  his  deposit  money  to  the 
auctioneer  who  sold  the  land,  and  he  signed  the  following  re- 
ceipt: "  Memorandum.  Mr.  Thomas  Midgley  has  paid  to  me 
the  sum  of  fifty  pounds  as  a  deposit  and  in  part  of  payment  of 
one  thousand  pounds,  for  the  purchase  of  the  Ship  and  Camel 
Public  House,  at  Dockhead,  the  terms  to  be  expressed  in  an 
agreement,  to  be  signed  as  soon  as  prepared."  Vice-Chancellor 
Stuart  overruled  a  demurrer  to  the  bill,  on  the  ground  that  the 
memorandum  to  be  prepared  and  signed  was  only  the  fair  copy 
of  the  draught  as  settled  and  agreed  to.  On  appeal,  the  de- 
murrer was  sustained  by  Lord  Justice  Turner  and  Lord  Justice 
Knight-Bruce,  on  the  ground  that  the  agreement  referred  to,  al- 
though it  fixed  the  price,  left  other  points  to  be  determined. 
"  The  conditions  of  sale  were  to  be  adapted  to  a  sale  by  private 
contract,  and  were  to  be  subject  to  a  future  agreement."  The 
case  is  therefore  one  of  an  agreement  incomplete  when  made, 
and  which  never  was  completed.  See  also  Ridgway  v.  Whar' 
ton,  6  H.  L.  Cas.  238;  Fitzmaurice  v.  Bayley,  9  H.  L.  Cas.  78; 
Rummens  v.  Robins,  3  De  Gex,  J.  &  S.  88. 

In  Brown  v.  Bellows,  4  Pick.  179,  the  plaintiff  and  the  de- 
fendant were  owners  of  a  water  priviledge,  with  the  building 
thereon,  etc.  The  plaintiflF  agreed  to  sell  his  interest,  and  the 
defendant  agreed  to  buy  it,  "  at  such  prices  as  shall  be  agreed 
on  and  awarded  by  three  men,  one  chosen  by  the  plaintiff,  one 
by  the  defendant,  and  the  third  by  the  two  thus  chosen,  which 
award  shall  be  final  and  binding  on  the  parties."  After  the 
price  had  been  thus  determined  in  writing,  the  defendant  re- 
fused to  perform  his  agreement.  The  plaintiff  brought  aa 
action  for  covenant  broken,  to  which  the  defendant  set  up  the 
statute  of  frauds,  contending  that  the  referees  were  not  named 
in  the  agreement,  and  that  it  depended  wholly  upon  parol 
evidence  to  determine  who  they  were.  This  objection  was  dis- 
posed of  by  the  court  saying  that  the  contract  had  been  per- 
formed in  this  respect.  The  defendant  further  contended  that 
the  price  should  have  been  fixed  by  the  agreement,  whereas 
it  was  to  be  ascertained  by  the  referees.  But  this  objection 
was  overruled.  The  last  point  decided  in  this  case,  therefore, 
is  a  direct  authority  for  the  proposition  that  it  is  no  objection 
to  a  irritten  contract  that  some  of  its  terms  are  to  be  fixed  by 
something  to  be  done  in  the  future,  if  that  something  is  done 
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before  action  is  brought;  and  that  if  it  is  in  writing,  the  pro- 
visions of  the  statute  of  frauds  are  complied  with. 

We  are  therefore  of  opinion  that  the  statute  of  frauds  is  no 
defense  to  this  action. 

2.  The  defendants  further  contend  that  the  plaintiffs  are 
not  entitle  to  recover,  because  they  have  not  performed  their 
part  of  the  agreement.  It  appears  from  the  report  that  the 
plaintiffs,  on  February  11,  1889,  sent  to  the  defendants  a 
letter  in  regard  to  the  rooms  in  the  new  building,  and  in  re- 
gard to  their  lease,  to  which  letter  the  defendants  made  no 
reply.  There  was  evidence  that  duplicate  leases  were  sent  to 
the  defendant  Ritz  about  February  15,  1889;  that  he  after- 
ward sent  one  of  them  to  the  defendant  Glines;  that  these 
leases  were  in  the  possession  of  the  defendants  at  the  time  of 
the  trial;  that  the  plaintififs  had  not  seen  or  heard  from  Ritz 
after  sending  the  leases;  that  two  or  three  weeks  after  Febru- 
ary 15th,  Glines  had  called  on  the  plaintiffs  and  said  that  he 
was  ready  to  sign,  but  Ritz  would  not,  and  that  Ritz  would  not 
go  in  company  with  him;  and  that  neither  defendant  had 
signed  the  lease,  or  offered  to  sign  any  form  of  lease.  Glines, 
who  was  called  as  a  witness  by  the  plaintiffs,  testified  that 
Ritz  declined  to  have  anything  to  do  with  him  in  this  matter; 
and  that  he,  Glines,  had  said  that  he  could  not  sign,  because 
Ritz  would  not,  as  he  had  not  the  money  to  carry  it  out  if  he 
did  sign.  It  was  agreed  that  prior  to  the  bringing  of  the 
action  the  defendants  had  said  to  the  plaintiffs  that  they 
should  not  sign  the  lease,  and  the  plaintiffs  might  go  ahead 
and  let  the  rooms. 

The  defendants'  counsel  pointed  out,  at  the  argument,  sev- 
eral particulars  in  which,  as  they  contended,  the  lease  sent  to 
the  defendants  differed  from  the  form  annexed  to  the  agree- 
ment. We  do  not  find  it  necessary  to  consider  these,  as  we 
are  of  opinion  that,  on  the  evidence,  the  jury  might  well  have 
found  that  the  defendants  made  no  objection  to  the  lease  sent 
them,  were  not  willing  to  accept  a  lease  in  any  form,'and  there- 
fore waived  a  strict  compliance  by  the  plaintiffs  with  the 
terms  of  the  agreement:  See  Gerriah  v.  Norris,  9  Gush.  167,  as 
modified  by  Holdsworth  v.  Txicker,  143  Mass.  369,  375;  Brewer 
T.  Wineheater,  2  Allen,  389;  Curtis  v.  Aapinwall,  114  Mass.  187, 
193;  19  Am.  Rep.  332;  Lowe  v.  Harwood,  139  Mass.  133. 

8.  At  the  trial,  the  presiding  judge  ruled  that  the  action  in 
its  present  form  could  not  be  maintained,  and  ordered  a  ver- 
dict for  the  defendants,  reserving  the  right  to  the  plaintiffs  to 
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move  to  amend,  upon  such  terms  as  the  superior  court  might 
order,  if,  in  the  opinion  of  the  supreme  judicial  court,  the  plain- 
tiflFs,  upon  the  evidence,  would  have  the  right  to  recover  in  any 
form  of  action  at  law,  in  which  event  the  verdict  was  to  be  set 
■aside,  and  the  case  to  stand  for  trial.  At  the  argument  in  this 
court,  no  objection  was  made  either  to  the  form  of  the  action 
or  to  the  declaration.  We  have  not,  therefore,  carefully  scru- 
tinized either.  It  is  obvious,  however,  that,  as  the  contract 
declared  on  is  incomplete  in  itself,  the  terms  of  the  lease  to  the 
plaintiffs  from  their  lessor,  as  far  as  they  are  material  to  com- 
plete the  contract,  should  be  set  forth  with  appropriate  allega- 
tions; and  that  if  the  plaintiffs  rely  upon  a  waiver  by  the 
defendants,  it  should  be  pleaded  as  an  excuse  for  non-perform- 
ance: Palmer  v.  Sawyer,  114  Mass.  1,  15.  Whether  the  sub- 
stitute declaration,  so  called,  suflBciently  sets  forth  a  waiver 
need  not  be  considered,  as  the  point  has  not  been  argued. 

The  result  is,  therefore,  that  the  verdict  is  to  be  set  aside, 
and  the  case  stand  for  trial. 


Statutb  or  FsACTDS  — StTiTioiExoT  ov  THS  MKMORA9D0U.  —  The  mem- 
orandam  of  a  contract  required  by  the  statute  of  frauds  need  not  give  all  of 
its  details,  but  must  express  its  substance,  either  directly  or  by  reference  to 
some  other  instrument  by  which  reasonable  certainty  as  to  its  contents  is  at« 
tainable:  Atvoood  v.  GoW>,  16  Pick.  227;  26  Am.  Dec.  657,  and  extended  note. 
The  statute  does  not  require  that  trusts  of  realty  should  be  created  by  instru- 
ments in  writing,  but  only  that  they  should  be  proren  in  that  way,  and  for 
this  purpose  reference  may  be  had  to  letters  and  documents  referring  thereto: 
NetMrk  r.  Place,  47  N.  J.  L.  477. 


Dempsey  v.  Chambers. 

[154  MASSACHCSKTrs,  830.] 
MaSTIB  AMD  SkrVAKT  —  RATIFICATION  AS  IMPOSING  LlABirJTT  TOB  VOL- 
untkkb's  Aot.  —  Where  one,  who  is  not  at  the  time  a  servant  of  a  coal 
dealer,  undertakes  to  deliver  coal  ordered  of  the  latter,  as  his  serrant  and 
for  his  benefit,  the  dealer,  by  subsequently  ratifying  such  delivery,  es- 
tablishes  the  relation  of  master  and  servant  between  them,  so  as  to  make 
himself  liable  for  the  negligence  of  such  servant  in  delivering  the  coal. 

/.  P,  Sweeney  and  H.  R.  Dow,  for  the  plaintiff. 

W.  S.  Knox,  for  the  defendant. 

Holmes,  J.    This  is  an  action  of  tort  to  recover  damages  for 
the  breaking  of  a  plate-glass  window.     The  glass  was  broken 
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by  the  negligence  of  one  McCuUock,  while  delivering  some  coal 
which  had  been  ordered  of  the  defendant  by  the  plaintiflf.  It 
is  found  as  a  fact  that  McCuUock  was  not  the  defendant's 
servant  when  he  broke  the  window,  but  that  the  "  delivery  of 
the  coal  by  McCuUock  was  ratified  by  the  defendant,  and  that 
such  ratification  made  McCuUock  in  law  the  agent  and 
servant  of  the  defendant  in  the  delivery  of  the  coal."  On  this 
finding  the  court  ruled  "  that  the  defendant,  by  his  ratification 
of  the  delivery  of  the  coal  by  McCuUock,  became  responsible 
for  his  negligence  in  the  delivery  of  the  coal."  The  defendant 
excepted  to  this  ruling,  and  to  nothing  else.  We  must  assume 
that  the  finding  was  warranted  by  the  evidence,  a  majority  of 
the  court  being  of  opinion  that  the  bill  of  exceptions  does  not 
purport  to  set  forth  all  the  evidence  on  which  the  finding  was 
made.  Therefore  the  only  question  before  us  is  as  to  the  cor- 
rectness of  the  ruling  just  stated. 

If  we  were  contriving  a  new  code  to-day,  we  might  hesitate 
to  say  that  a  man  could  make  himself  a  party  to  a  bare  tort, 
in  any  case,  merely  by  assenting  to  it  after  it  had  been  com- 
mitted. But  we  are  not  at  liberty  to  refuse  to  carry  out  to  its 
consequences  any  principle  which  we  believe  to  have  been  part 
of  the  common  law,  simply  because  the  grounds  of  policy  on 
which  it  must  be  justified  seem  to  us  to  be  hard  to  find,  and 
probably  to  have  belonged  to  a  different  state  of  society. 

It  is  hard  to  explain  why  a  master  is  liable  to  the  extent 
that  he  is  for  the  negligent  acts  of  one  who  at  the  time  really 
is  his  servant,  acting  within  the  general  scope  of  his  employ- 
ment. Probably  master  and  servant  are  "fained  to  be  all  one 
person,"  by  a  fiction  which  is  an  echo  of  the  patria  poteatas 
and  of  the  English  frank-pledge:  Byingion  v.  Simpson,  134 
Mass.  169,  170;  45  Am.  Rep.  314;  Fitz.  Abr.,  tit.  Corone,  pi. 
428.  Possibly  the  doctrine  of  ratification  is  another  aspect  of 
the  same  tradition.  The  requirement  that  the  act  should  be 
done  in  the  name  of  the  ratifying  party  looks  that  way:  New 
England  Dredging  Co.  v.  Rockport  Granite  Co.,  149  Mass.  381, 
382;  Fuller  and  TrimweWs  Case,  2  Leon.  215,  216;  Sext.  Dec. 
5.  12,  De  Reg.  Jur.,  Reg.  9;  D.  43.  26.  13;  D.  43.  16.  1,  sec.  14, 
gloss.     See  also  cases  next  cited. 

The  earliest  instances  of  liability  by  way  of  ratification  in 
the  English  law,  so  far  as  we  have  noticed,  were  where  a  man 
retained  property  acquired  through  the  wrongful  act  of  an- 
other: Y.  B.  30  Edw.  I,  128,  Rolle's  ed.;  38  Lib.  Ass.  223,  pi. 
9;  38  Edw.  IIL  18,  Engettement  de  Garde.     See  Plow.,  8  ad 
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fin.,  27,  31;  Bract.,  fol.  158  b,  159  a,  171  b;  12  Edw.  IV.  9,  pi. 
23.  But  in  these  cases  the  defendant's  assent  was  treated  as 
relating  back  to  the  original  act,  and  at  an  early  date  the  doc- 
trine of  relation  was  carried  so  far  as  to  hold  that  where  a 
trespass  would  have  been  justified  if  it  had  been  done  by  the 
authority  by  which  it  purported  to  have  been  done  a  subsequent 
ratification  might  justify  it  also:  Y.  B.  7  Hen.  IV.  34,  pi.  1. 
This  decision  is  qualified  in  Fitz.  Abr.,  tit.  Bayllye,  pi.  4,  and 
doubted  in  Bro.  Abr.,  tit.  Trespass,  pi.  86;  but  it  has  been  fol- 
lowed or  approved  so  continuously,  and  in  so  many  later  cases, 
that  it  would  be  hard  to  deny  that  the  common  law  was  as  there 
stated  by  Chief  Justice  Gascoigne:  Godb.  109,  110,  pi.  129; 
2  Leon.  196,  pi.  246;  Hull  v.  Pickersgill,  1  Brod.  &  B.  282; 
Muskett  V.  Drummondy  10  Barn.  &  C.  153,  157;  Buron  v.  Deu' 
man,  2  Ex.  167,  188;  Secretary  of  State  in  Council  of  India  v. 
Kamachee  Boye  Sahaba,  13  Moore  P.  C.  22,  86;  Cheetham  v. 
Mayor  of  Manchester,  L.  R.  10  Com.  P.  249;  Wiggins  v.  United 
States,  3  Ct.  of  Cl.  412. 

If  we  assume  that  an  alleged  principal,  by  adopting  an  act 
which  was  unlawful  when  done,  can  make  it  lawful,  it  follows 
that  he  adopts  it  at  his  peril,  and  is  liable  if  it  should  turn 
out  that  his  previous  command  would  not  have  justified  the 
act.  It  never  has  been  doubted  that  a  man's  subsequent  agree- 
ment to  a  trespass  done  in  his  name  and  for  his  benefit 
amounts  to  a  command  so  far  as  to  make  him  answerable. 
The  ratihabitio  mandato  comparatur  of  the  Roman  lawyers  and 
the  earlier  cases  (D.  46.  3.  12,  sec.  4;  D.  43. 16. 1,  sec.  14;  Y.  B. 
30  Edw.  I.  128)  has  been  changed  to  the  dogma  sequiparatur 
ever  since  the  days  of  Lord  Coke:  4  Inst.  317;  see  Bro.  Abr., 
tit.  Trespass,  pi.  113;  Co.  Lit.  207  a;  Wingate's  Maxims.  124; 
Com.  Dig.,  tit.  Trespass,  C,  1;  Eastern  Counties  Railway  v. 
Broom,  6  Ex.  314,  326,  327;  and  cases  hereafter  cited. 

Doubts  have  been  expressed,  which  we  need  not  consider, 
whether  this  doctrine  applied  to  the  case  of  a  bare  personal 
tort:  Adams  v.  Freeman,  9  Johns.  117,  118;  Anderson  and 
Warberton,  JJ.,  in  Bishop  v.  Montague,  Cro.  Eliz.  824.  If  a 
man  assaulted  another  in  the  street  out  of  his  own  head,  it 
would  seem  rather  strong  to  say  that  if  he  merely  called  him- 
self my  servant,  and  I  afterwards  assented,  without  more,  our 
mere  words  would  make  me  a  party  to  the  assault,  although  in 
such  cases  the  canon  law  excommunicated  the  principal  if  the 
assault  was  upon  a  clerk:  Sext.  Dec.  5.  11.  23.  Perhaps  the 
application  of  the  doctrine  would  be  avoided  on  the  ground 
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that  the  facts  did  not  show  an  act  done  for  the  defendant's 
benefit:  Wilson  v.  Barker,  1  Nev.  &  M.  409;  4  Barn.  &  Adol. 
614  et  seq.;  Smith  v.  Lozo,  42  Mich.  6.  As  in  other  cases,  it 
has  been  on  the  ground  that  they  did  not  amount  to  such  a 
ratification  as  was  necessary:  Tucker  v.  Jerris,  75  Me.  184; 
Hyde  v.  Cooper,  26  Vt.  552. 

But  the  language  generally  used  by  judges  and  text-writers, 
and  such  decisions  as  we  have  been  able  to  find,  is  broad 
enough  to  cover  a  case  like  the  present  when  the  ratification 
is  established:  Perley  v.  Georgetown,  7  Gray,  464;  Bishop  ▼. 
Montague,  Cro.  Eliz.  824;  Sanderson  v.  Baker,  2  Black.  832;  3 
Wils.  309;  Barker  v.  Braham,  2  Black.  866,  868;  3  Wils.  368; 
Badkin  v.  Powell,  Cowp.  476,  479;  Wilson  v.  Tumman,  6  Man. 
&  G.  236,  242;  Lewis  v.  Read,  13  Mees.  &  W.  834;  Buron  v. 
Denman,  2  Ex.  167, 188;  Bird  v.  Brown,  4  Ex.  786,  799;  East- 
ern Counties  Railway  v.  Broom,  6  Ex.  314,  326,  327;  Roe  v. 
Birkenhead  etc.  Railway,  7  Ex.  36,  41;  Ancona  v.  Marks,  7 
Hurl.  &  N.  686,  695;  Condit  v.  Baldwin,  21  N.  Y.  219,  225; 
78  Am.  Dec.  137;  Exum  v.  Brister,  35  Miss.  391;  Galveston 
etc.  Ry  Co.  v.  Donahoe,  56  Tex.  162;  Murray  v.  Lovejoy,  2 
Cliff.  191,  195;  see  Lovejoy  v.  Murray,  3  Wall.  1,  9;  Story  on 
Agency,  sees.  455,  456. 

The  question  remains,  whether  the  ratification  is  established. 
As  we  understand  the  bill  of  exceptions,  McCullock  took  on 
himself  to  deliver  the  defendant's  coal  for  his  benefit  and  as 
his  servant,  and  the  defendant  afterwards  assented  to  McCul- 
lock's  assumption.  The  ratification  was  not  directed  specifi- 
cally to  McCullock's  trespass,  and  that  act  was  not  for  the 
defendant's  benefit  if  taken  by  itself,  but  it  was  so  connected 
with  McCuUock's  employment  that  the  defendant  would  have 
been  liable  as  master  if  McCullock  really  had  been  his  servant 
when  delivering  the  coal.  We  have  found  hardly  anything  in 
the  books  dealing  with  the  precise  case,  but  we  are  of  opinion 
that  consistency  with  the  whole  course  of  authority  requires 
us  to  hold  that  the  defendant's  ratification  of  the  employment 
established  the  relation  of  master  and  servant  from  the  begin- 
ning, with  all  its  incidents,  including  the  anomalous  liability 
for  his  negligent  acts:  See  Coomes  v.  Houghton,  102  Mass.  211, 
213,  214;  Cooley  on  Torts,  128,  129.  The  ratification  goes  to 
the  relation,  and  establishes  it  ab  initio.  The  relation  exist- 
ing, the  master  is  answerable  for  torts  which  he  has  not  ratified 
specifically,  just  as  he  is  for  those  which  he  has  not  com- 
manded, and  as  he  may  be  for  those  which  he  has  expressly 
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forbidden.  In  Gibson's  Case,  Lane,  90,  it  was  agreed  that  if 
strangers,  as  servants  to  Gibson,  but  without  his  precedent 
appointment,  had  seized  goods  by  color  of  hisoflBce,  and  after- 
wards had  misused  the  goods,  and  Gibson  ratified  the  seizure, 
he  thereby  became  a  trespasser  ab  initio,  although  not  privy 
to  the  misusing  which  made  him  so.  And  this  proposition  is 
stated  as  law  in  Com.  Dig.,  tit.  Trespass,  C,  1;  Elder  v.  Bemis,  2 
Met.  599,  605.  In  Coomes  v.  Houghton,  102  Mass.  211,  the  al- 
leged servant  did  not  profess  to  act  as  servant  to  the  defend- 
ant, and  the  decision  was,  that  a  subsequent  payment  for  his 
work  by  the  defendant  would  not  make  him  one.  For  these 
reasons,  in  the  opinion  of  a  majority  of  the  court,  the  excep- 
tions must  be  overruled.        

Master  and  Skbvant  —  Volunteer  —  Ratifioatioh. — To  constitate  a 
servant,  there  mast  be  some  contract  or  act  on  the  part  of  the  master  which 
recognizes  the  person  as  a  servant,  either  express  or  implied:  Rhodea  v.  Otorgia 
R.  R.  eU.  Co.,  84  Ga.  320;  20  Am.  St.  Rep.  362,  and  note.  In  order  to  con> 
stitnte  one  a  wrong-doer  by  ratification,  the  original  act  must  have  been  done 
or  intended  to  be  done  in  the  master's  interest:  Dillingham  ▼.  Rtusell,  73  Tex. 
47,  and  note.  One  whose  servants,  acting  under  his  direction,  assisted  by  a 
grataitons  volunteer,  perform  work  in  an  unskillfnl  manner  is  liable  for  any 
injury  caused  thereby,  though  such  volunteer  was  not  his  servant:  Andrevm 
T.  Boedeeker,  126  111.  605;  9  Am.  St.  Rep.  649,  and  note;  note  to  Fox  r.  Sand- 
ford,  67  Am.  Deo.  697. 


Daniels  v.  New  York  and  New  England  Rail- 
road Company. 

[154  Massachusbtts,  849.] 
Railroads — Neolioenob  —  Turn-tables. — Where  a  railroad  company 
leaves  its  turn-table  unlocked  and  unguarded  upon  its  own  premises, 
near  a  public  highway,  or  in  an  open  and  exposed  position  near  the 
accustomed  or  probable  place  of  resort  of  children,  it  is  not  liable  to  a 
child,  eleven  years  of  age,  injured  while  at  play  upon  such  turn-table, 
and  attracted  there  without  any  invitation  or  inducement,  express  or 
implied,  from  the  company.  In  such  case,  the  child  is  a  trespasser,  to 
whom  the  company  does  not  owe  the  duty  of  ordinary  care. 

Action  to  recover  for  personal  injuries  to  a  child  eleven 
years  of  age,  received  while  he  was  at  play  upon  a  railroad 
turn-table. 

E.  W,  Burdett  and  C.  A.  Snow,  for  the  plaintiff. 

R.  D.  Weston- Smith,  for  the  defendant 
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Lathrop,  J.  The  plaintiff  does  not  contend  that  lie  had 
any  express  invitation  from  the  defendant  to  enter  upon  its 
premises,  but  that  he  was  enticed  or  allured  by  the  attractive- 
ness of  the  turn-table;  and  the  proposition  of  law  upon  which 
he  relies  is,  that  if  a  railroad  company  leaves  a  turn-table  un- 
locked  or  unguarded  upon  its  own  premises,  near  a  public 
highway,  or  in  an  open  or  exposed  position  near  the  accus- 
tomed or  probable  place  of  resort  of  children,  it  is  for  the  jury 
to  determine,  even  in  the  absence  of  other  evidence  as  to  the 
attractive  nature  of  the  turn-table,  whether  it  is,  in  and  of  it- 
self, calculated  to  attract  children,  and  whether  a  child  in- 
jured upon  it  was  in  fact  attracted  or  allured  by  it;  that  if  so 
allured  or  attracted,  the  child  comes  upon  the  premises  of  the 
railroad  company  through  its  implied  invitation  or  induce- 
ment, and  is  not  a  bare  licensee  or  trespasser;  and  that  the 
company  owes  to  such  child  the  duty  to  refrain  from  ordinary 
negligence  with  respect  to  the  condition  and  management  of 
its  turn-table. 

The  turn-table  is  stated  in  the  exceptions  to  have  been  five 
or  six  hundred  feet  from  a  highway  crossing  the  railroad,  and 
six  hundred  feet  from  another  highway  crossing.  Shortly  be- 
fore the  accident,  the  plaintiff  and  some  other  boys  were  at  a 
station  on  the  railroad,  which  appears  by  a  plan  used  at  the 
trial  to  have  been  about  one  thousand  feet  from  the  turn-table; 
that  they  then  asked  some  train-men,  who  were  switching  cars 
on  the  tracks  adjacent  to  the  turn-table,  to  let  them  ride  on 
the  cars,  and  on  being  refused,  went  to  the  turn-table.  The 
only  thing  stated  in  the  exceptions  to  show  that  the  turn-table 
was  attractive  is,  that  it  had  large  upright  standards  or  guys, 
twelve  to  fifteen  feet  in  height,  which  could  be  seen  from  a 
considerable  distance. 

The  cases  upon  which  the  plaintiff  relies  may  be  divided 
into  two  classes.  Those  of  the  first  class  rest  upon  the  proposi- 
tion that  if  a  turn-table  is  of  a  dangerous  nature  and  charac- 
ter when  unlocked  or  unguarded,  in  a  place  much  resorted  to 
by  the  public,  and  where  children  are  wont  to  go  and  play,  it 
is  the  duty  of  the  railroad  company  owning  the  turn-table  to 
keep  the  same  securely  locked  or  fastened,  so  as  to  prevent  it 
from  being  turned  or  played  with  by  children,  or  to  keep  the 
same  guarded:  Stout  v.  Sioux  City  etc.  R.  R.  Co.,  2  Dill.  294; 
sub  nom.  Railroad  Co.  v.  Stout,  17  Wall.  657.  The  decision  of 
the  supreme  court  of  the  United  States  was  apparently  ap- 
proved in  Atchison  etc.  R.  R.  Co.  v.  Bailey,  11  Neb.  332;  and 


iSept.  1891.]     Daniels  v.  New  York  etc.  R.  R.  Co.        255 

followed  in  Evansich  v.  Gtdf  etc.  R'y  Co.,  57  Tex.  123;  Houston 
etc.  Wy  Co.  v.  Simpson,  60  Tex.  103;  Gulf  etc.  Wy  Co.  v.  Styron, 
66  Tex.  421;  and  Gulf  etc.  R'y  Co.  v.  McWhirter,  77  Tex.  356; 
19  Am.  St.  Rep.  755.  See  also  Bridger  v.  Asheville  etc.  R.  R. 
Co.,  25  S.  C.  24;  Ferguson  v.  Columbus  etc.  Wy  Co.,  75  Ga.  637; 
77  Ga.  102. 

The  second  class  of  cases  proceeds  upon  the  doctrine  of  con- 
structive invitation;  that  is,  that  if  a  person  is  allured  or 
tempted  by  some  act  of  a  railroad  company  to  enter  upon  its 
land,  he  is  not  a  trespasser,  and  it  is  held  that  leaving  a  turn- 
table unguarded  is  such  an  act:  Keffe  v.  Milwaukee  etc.  Ry 
Co.,  21  Minn.  207;  18  Am.  Rep.  393;  O'Malley  v.  St.  Paul  etc. 
R'y  Co.,  43  Minn.  289;  Kansas  Cent.  Ry  Co.  v.  Fitzsimmons, 
22  Kan.  686;  31  Am.  Rep.  203;  Nagel  v.  Missouri  Pac.  R'y  Co., 
75  Mo.  653;  42  Am.  Rep.  418. 

The  decision  of  the  supreme  court  of  the  United  States  in 
Railroad  Co.  v.  Stout,  17  Wall.  657,  rests  upon  the  proposition 
stated  by  Mr.  Justice  Hunt,  "  that  whiTe  a  railway  company 
is  not  bound  to  the  same  degree  of  care  in  regard  to  mere 
strangers  who  are  unlawfully  upon  its  premises  that  it  owes 
to  passengers  conveyed  by  it,  it  is  not  exempt  from  responsi- 
bility to  such  strangers  for  injuries  arising  from  its  negligence 
or  from  its  tortious  acts." 

The  cases  cited  in  support  of  this  proposition  are  Lynch  v. 
Nurdin,  1  Q.  B.  29;  Birge  v.  Gardner,  19  Conn.  507;  50  Am. 
Dec.  261;  Daley  v.  Norwich  etc.  R.  R.  Co.,  26  Conn.  591;  68 
Am.  Dec.  413;  and  Bird  v.  Holbrook,  4  Bing.  628. 

With  the  exception  of  Daley  v.  Norwich  etc.  R.  R.  Co.,  26 
Conn.  591,  68  Am.  Dec.  413,  all  of  these  cases  come  within 
other  rules,  or  within  well-defined  exceptions  to  the  general  rule, 
that  a  land-owner  owes  no  duty  to  a  trespasser,  except  that  he 
must  not  wantonly  or  intentionally  injure  him  or  expose  him 
to  injury. 

Lynch  v.  Nurdin,  1  Q.  B.  29,  rests  upon  the  doctrine  that  if 
a  person  unlawfully  places  an  obstruction  in  a  way,  he  is 
liable  to  a  child  who  is  injured  thereby,  although  the  child 
wrongfully  meddles  with  the  obstruction.  The  contrary,  how- 
ever, was  held  in  Hughes  v.  Macjie,  2  Hurl.  &  C.  744,  and 
in  Mangan  v.  Atterton,  L.  R.  1  Ex.  239.  In  Lane  v.  Atlantic 
Works,  111  Mass.  136,  the  plaintiff  was  found  to  be  without 
fault,  and  not  a  trespasser.  See  also  Clark  v.  Chambers,  3 
Q.  B.  Oiv.  327;  Powell  v.  Deveney,  3  Gush.  300;  50  Am.  Dec. 
738. 
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Birge  v.  Gardner,  19  Conn.  507,  50  Am.  Dec.  261,  restft 
upon  the  doctrine  that  an  owner  of  land  has  no  right  to  use 
his  land  near  a  highway  in  such  a  manner  as  to  make  it  a 
public  nuisance.  To  the  same  effect  is  Hydraulic  Works  Co. 
V.  Orr,  83  Pa.  St.  332. 

Bird  V.  HoJbrook,  4  Bing.  628,  decides  that  a  land-owner 
cannot  lawfully,  without  giving  notice,  set  traps  upon  his  own 
land  for  the  purpose  of  injuring  trespassers;  and  that  if  a 
person  is  injured  by  such  a  trap,  he  may  recover.  And  in 
Connecticut  the  rule  is  held  to  be  the  same,  though  no  notice 
is  given:  Johnson  v.  Patterson,  14  Conn.  1;  35  Am.  Dec.  96. 
This,  as  pointed  out  by  Morton,  J.,  in  Marble  v.  Ross,  124 
Mass.  44,  49,  proceeds  upon  the  ground  that  the  owner  of  land 
cannot  wantonly  injure  a  trespasser.  The  case  of  a  trespasser 
injured  by  a  vicious  animal  stands  upon  the  same  footing: 
Marble  v.  Ross,  124  Mass.  44. 

The  owner  of  land  adjoining  a  public  street  is  undoubtedly 
liable  for  an  excavation  made  by  him  therein,  if  the  land,  with 
his  consent,  has  for  a  long  time  been  used  by  the  public  as  a 
street:  Larxie  v.  Farren  Hotel  Co.,  116  Mass.  67;  Beck  v.  Carter^ 
68  N.  Y.  283;  23  Am.  Rep.  175. 

The  case  of  Daley  v.  Norwich  etc.  R.  R.  Co.,  26  Conn.  591; 
68  Am.  Dec.  413,  so  far  as  it  tends  to  support  the  result  reached 
in  Railroad  Co.  v.  Stout,  17  Wall.  657,  must  be  considered  as 
overruled  by  Nolan  v.  New  York  etc.  R.  R.  Co.,  53  Conn.  461. 

The  court  of  appeals  of  New  York  has  stated,  in  a  well-con- 
sidered case,  that  it  does  not  uphold  the  decision  in  Railroad 
Co.  V.  Stout,  17  Wall.  657,  and  although  it  seeks  to  distinguish 
that  case  from  the  one  before  it,  the  difference  between  the 
two  cases  is  not  very  apparent:  McAlpin  v.  Powell,  70  N.  Y. 
126;  26  Am.  Rep.  555.  In  this  case  the  plaintiff's  intestate, 
a  boy  in  his  tenth  year,  stepped  out  of  a  window  of  the  house 
in  which  he  lived,  upon  the  platform  of  a  fire-escape,  and  fell 
through  a  trap-door  therein  which  was  insecurely  fastened. 
The  defendant  was  the  landlord  of  the  house,  and  it  was  his 
duty  to  keep  the  fire-escape  in  order.  It  was  held  that  he  owed 
no  duty  to  one  who  was  using  the  fire-escape  for  his  own  pleas- 
ure, and  that  the  defendant  was  not  liable. 

In  Frost  v.  Eastern  R.  R.,  64  N.  H.  220,  10  Am.  St.  Rep. 
396,  the  plaintiff,  a  boy  seven  years  of  age,  was  injured  while 
playing  upon  a  turn-table  of  the  defendant's  railroad.  The 
ground  upon  which  he  sought  to  recover  was,  that  he  was  at- 
tracted to  the  turn-table  by  the  noise  of  boys  playing  upon  it 
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The  turn-table  was  on  the  defendant's  land,  about  sixty  feet 
from  a  public  street,  in  a  cut  with  high,  steep  embankments 
on  each  side,  and  was  insecurely  fastened.  It  was  held  that 
the  plaintiflF  was  but  a  trespasser,  and  that,  under  the  cir- 
cumstances, the  defendant  owed  him  no  duty.  The  court 
expressly  refused  to  follow  the  case  of  Railroad  Co.  v.  Stout, 
17  Wall.  657.  On  the  question  whether  the  defendant  was 
liable  on  the  ground  of  an  implied  invitation,  Clark,  J.,  in  de- 
livering the  opinion  of  the  court,  said:  "  One  having  in  his 
possession  agricultural  or  mechanical  tools  is  not  responsible 
for  injuries  caused  to  trespassers  by  careless  handling,  nor  is 
the  owner  of  a  fruit-tree  bound  to  cut  it  down  or  inclose  it,  or 
to  exercise  care  in  securing  the  staple  and  lock  with  which  his 
ladder  is  fastened,  for  the  protection  of  trespassing  boys  who  may 
be  attracted  by  the  fruit.  Neither  is  the  owner  or  occupant  of 
premises  upon  which  there  is  a  natural  or  artificial  pond,  or  a 
blueberry  pasture,  legally  required  to  exercise  care  in  securing 
his  gates  and  bars  to  guard  against  accidents  to  straying  and 
trespassing  children.  The  owner  is  under  no  duty  to  a  mere 
trespasser  to  keep  his  premises  safe;  and  the  fact  that  the  tres- 
passer is  an  infant  cannot  have  the  effect  to  raise  a  duty  where 
none  otherwise  exists." 

Subject  to  the  exceptions  we  have  before  stated,  and  to  some 
others  which  it  is  not  necessary  more  particularly  to  refer  to, 
an  owner  of  land  may  use  his  land  in  such  manner  as  he  sees 
fit;  and  if  a  trespasser  or  mere  licensee  is  injured,  he  cannot 
complain  that  if  the  owner  had  used  it  in  a  more  careful  man- 
ner, no  injury  would  have  resulted:  Hounsell  v.  Smyth,  7  Com. 
B.,  N.  S.,  731,  and  cases  cited;  Clark  v.  Manchester,  62  N.  H. 
677;  Kliz  v.  Nieman,  68  Wis.  271;  60  Am.  Rep.  854;  Qrarrv 
lich  V.  Wurst,  86  Pa.  St.  74;  27  Am.  Rep.  684;  Cauley  v.  Pitts- 
burgh etc.  R'y  Co.,  95  Pa.  St.  398;  40  Am.  Rep.  664;  Gillespie 
V.  McGowen,  100  Pa.  St.  144;  45  Am.  Rep.  365;  Hargreaves  v. 
Deacon,  25  Mich.  1.  See  also  Sweeny  v.  Old  Colony  etc.  R.  R. 
Co.,  10  Allen,  368;  87  Am.  Dec.  644;  Metcalfe  y.  Cunard  Steam- 
ship Co.,  147  Mass.  66,  and  cases  cited;  Barstow  v.  Old  Colony 
R.  R.  Co.,  143  Mass.  535. 

In  Johnson  v.  Boston  etc.  R.  R.  Co.,  125  Mass.  75,  the  plain- 
tiflF bought  a  ticket  of  the  defendant  corporation  which  entitled 
her  to  be  carried  from  Boston  to  Lawrence.  She  went  as  far 
as  Sgmerville,  a  way-station,  and  there  left  the  cars  and  went 
to  a  house  near  by,  intending  to  take  a  later  train  for  Lawrence. 
After  remaining  at  the  house  for  a  while,  she  returned  to  the 
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station,  and  while  crossing  the  tracks  to  the  station  of  another 
railroad  corporation  to  meet  her  son,  was  injured.  The  space 
between  the  two  stations  was  partly  planked  and  partly  filled 
in  with  earth,  so  as  to  form  a  convenient  passage-way;  and  evi- 
dence was  offered  that  a  large  number  of  passengers  were  in  the 
habit  of  using  this  space  as  the  plaintiff  was  using  it,  and  that 
no  notice  or  warning  to  the  contrary  had  been  posted.  It  was 
held  that  the  evidence  failed  to  show  that  the  defendant  held 
out  any  inducement  to  the  plaintiff  to  enter  its  premises;  that 
the  use  of  the  premises  as  a  passage-way  by  strangers  was  a 
matter  in  which  the  defendant  was  absolutely  passive,  and 
from  which  nothing  was  to  be  inferred  in  favor  of  or  in  aid  of 
the  plaintiff;  and  that  the  plaintiff  was  a  mere  intruder,  and 
could  not  recover.  See  also  Wright  v.  Boston  etc.  R.  R.  Co., 
129  Mass.  440. 

In  Morrissey  v.  Eastern  R.  R.,  126  Mass.  377,  30  Am.  Rep. 
686,  a  child  four  years  of  age  was  run  over  by  the  cars  of 
u  railroad  corporation  while  using  the  track  as  a  play-ground. 
There  was  a  footpath  across  the  track  which  was  used  by  per- 
sons, but  in  which  the  plaintiff  had  no  rights,  and  by  which 
he  got  upon  the  track.  Evidence  was  offered  that  the  defend- 
ant had  been  notified  that  the  place  was  dangerous  for  chil- 
dren, and  had  been  requested  to  place  a  fence  across  the  path. 
Tlie  court  held  that  the  plaintiff  was  a  mere  trespasser  upon 
the  track;  that  no  inducement  or  implied  invitation  had  been 
held  out  to  him;  and  that  he  could  not  recover.  There  was 
some  evidence  in  this  case  that  the  engineer  acted  maliciously, 
or  with  gross  and  willful  carelessness;  and  this  question  was 
submitted  to  the  jury,  who  found  for  the  defendant. 

In  Wright  v.  Boston  etc.  R.  R.  Co.,  142  Mass.  296,  there  was 
a  well-defined  path  leading  to  a  railroad  track,  and  an  open- 
ing in  the  ridge  near  the  track,  and  a  passage-way  for  the  path 
through  the  ridge.  There  was  no  fence  or  obstruction  to  pre- 
vent persons  from  going  on  the  track  from  the  path,  and  when 
freight-cars  stood  on  the  track  an  opening  opposite  the  path 
was  sometimes  left.  This  path  had  been  used  by  persons  to 
cross  the  track,  and  no  objection  had  been  made  by  the  de- 
fendant's servants  to  persons  crossing  there,  except  when  cars 
were  approaching.  The  plaintiff,  a  boy  between  six  and  seven 
years  of  age,  was  injured  while  going  to  school  and  crossing 
the  track  by  the  path.  It  was  held  that  these  facts  would  not 
warrant  the  jury  in  finding  that  the  defendant  bad  held  out 
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an  inducement  or  invitation  to  the  plaintiff  to  use  the  path  to 
cross  the  track. 

The  case  of  McEachem  v.  Boston  etc.  R.  R.  Co.,  150  Mass. 
515,  came  up  on  a  demurrer  to  the  declaration,  which  alleged, 
in  substance,  that  the  defendant,  a  railroad  corporation,  left  a 
car  standing  on  one  of  several  side-tracks  adjoining  a  public 
street;  that  the  defendant  knew  that  one  of  the  doors  of  the 
car  was  insecurely  fastened,  and  was  liable,  upon  receiving  a 
slight  touch,  to  fall  to  the  ground;  that  the  defendant  well 
knew  that  said  car  "  then  was,  and  would  be,  an  enticing,  at- 
tractive, and  inviting  object  to  children,  and  well  knowing 
that  children  then  were,  and  long  prior  thereto  had  been, 
accustomed  to  play  in,  upon,  around,  and  about  such  cars  as 
might  happen  from  time  to  time  to  be  placed  upon  any  of  said 
side-tracks  ";  that  the  plaintiflF,  being  then  upwards  of  eleven 
years  of  age,  was  traveling  upon  the  street  in  the  vicinity  of 
the  side-track  upon  which  the  car  was  standing,  "and  saw 
said  car  with  its  open  door,  and  was  thereby  enticed  and  in- 
vited to  look  into  said  car,  and  thereupon  did  undertake  to 
look  into  said  car,  exercising  therein  as  much  care  as  could 
reasonably  be  expected  of  a  child  of  his  years  and  capacity; 
and  that  in  attempting  to  look  into  said  car  he  carefully 
touched  said  door,  and  immediately  said  door  fell  upon  him," 
and  injured  him.  The  demurrer  was  sustained,  on  the  ground 
that  the  plaintiff  was  a  trespasser  committing  an  unlawful 
act  in  meddling  with  the  defendant's  car;  that  he  was  not  in- 
vited or  enticed  there  by  the  defendant;  and  that  the  defend- 
ant owed  him  no  duty  to  have  the  car  safe  for  him  to  visit. 

In  McCarty  v.  Fitchburg  R.  R.  Co.,  154  Mass.  17,  a  child 
about  five  years  old  strayed  from  the  yard  of  the  house  in 
which  it  lived,  on  to  a  street,  and  thence  into  the  freight-yard 
of  a  railroad  corporation,  where  it  was  injured.  The  freight- 
yard  was  parallel  with  the  street,  and  there  was  no  fence  be- 
tween. It  was  held,  in  the  absence  of  evidence  that  a  fence 
was  required  by  the  Public  Statutes,  c.  112,  sec.  115,  that  it 
did  not  appear  that  there  was  any  evidence  of  a  breach  of  any 
duty  which  the  defendant  owed  the  plaintiff. 

The  cases  which  we  have  last  cited  are  conclusive  of  the 
one  at  bar,  whatever  may  be  the  rule  elsewhere.  The  plain- 
tiff was  a  mere  trespasser  upon  the  land  of  the  defendant.  We 
find  HP  evidence  of  any  invitation  by  the  defendant  or  induce- 
aient  held  out  to  him  to  go  there,  and  no  evidence  of  a  breach 
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of  any  duty  which  it  owed  him.     The  superior  court  rightly 
directed  a  verdict  for  the  defendant. 
Exceptions  overruled. 

Railroads  —  Neoligkncb  —  Torn-tables. — The  weight  of  aathority  is 
against  the  principal  case.  A  railroad  company  leaving  a  turn-table  in  an 
exposed  and  unprotected  position  will  be  liable  for  any  injuries  to  childrea 
injured  by  riding  thereon:  Barrett  v.  Southern  Pac.  Co.,  91  Cal.  296;  25  Am. 
St.  Rep.  186,  and  note.  The  sufficiency  of  the  fastening  to  a  turn-table 
maintained  in  an  exposed  place  by  a  railroad,  in  order  to  prevent  injnry  to 
children  trespassing  thereon,  is  a  question  of  fact  for  the  jary:  BaUt  r.  Bail' 
wag  Co.,  90  Teun.  36;  25  Am.  St.  R«p.  6t>5^  and  not*. 


Krell  v,  Co  dm  an. 

(154  Xabsachositts,  464.] 
T<K.1TKTART  CovntAMT  —  EMrORCKMKNT  Of,  AVTBR  DXATH  OT  COTKITAirTOm.  — 
A  voluntary  covenant  in  an  indenture  under  seal,  executed  by  a  testatrix 
in  a  foreign  country,  but  which  would  be  enforceable  if  executed  in  ths 
state  where  she  subsequently  dies  domiciled,  and  by  which  she  binds 
ber  executors,  within  six  months  after  her  death,  to  pay  to  parties  named 
a  specified  sum  upon  certain  trusts,  with  interest  from  the  day  of  her 
death,  will  be  enforced  in  the  state  where  she  was  domiciled  at  the  tim* 
of  her  death. 

C.  K.  Cobb  and  F.  E.  Brooks,  for  the  plaintiffs. 
R.  Codmauy  Jr.,  for  the  defendant. 

Holmes,  J.  This  is  an  action  on  a  voluntary  covenant  in 
an  indenture  under  seal,  executed  by  the  defendant's  testatrix 
in  England,  that  her  executors,  within  six  months  after  her 
death,  should  pay  to  the  plaintiflTs,  upon  certain  trusts,  the 
sum  of  two  thousand  five  hundred  pounds,  with  interest  at 
four  per  cent  from  the  day  of  her  death. 

It  is  agreed  that  by  the  law  of  England  such  a  covenant 
constitutes  a  debt  of  the  covenantor  legally  chargeable  upon 
his  or  her  estate,  ranking  after  debts  for  value,  hut  before 
legacies.  But  it  is  contended  by  the  defendant  that  a  similar 
instrument  executed  here  would  be  void.  The  testatrix  died 
domiciled  in  Massachusetts,  and  the  only  question  is,  whether 
the  covenant  can  be  enforced  here.  If  a  similar  covenant 
made  here  would  be  enforced  in  our  courts,  the  plaintiffs  are 
entitled  to  recover;  and  in  the  view  which  we  take  on  that 
question  it  is  needless  to  examine  with  nicety  how  far  the  case 
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is  to  be  governed  by  the  English  law  as  to  domestic  covenants, 
*nd  how  far  by  that  of  Massachusetts. 

In  our  opinion,  such  a  covenant  as  the  present  is  not  con- 
trary to  the  policy  of  our  laws,  and  could  be  enforced  here  if 
made  in  this  state.  If  it  were  a  contract  upon  valuable  con- 
fsideration,  there  is  no  doubt  it  would  be  binding:  Parker  v. 
Cohum,  10  Allen,  82.  We  presume  that,  in  the  absence  of 
fraud,  oppression,  or  unconscionableness,  the  courts  would  not 
inquire  into  the  amount  of  such  consideration:  Parish  v. 
Stone,  14  Pick.  198,  207;  25  Am.  Dec.  378.  This  being  so, 
consideration  is  as  much  a  form  as  a  seal.  It  would  be  anom- 
alous to  say  that  a  covenant,  in  all  other  respects  unquestionably 
valid  and  binding  {Comstock  v.  Son,  154  Mass.  389,  and  Mather 
V.  Corliss,  103  Mass.  568,  571),  was  void,  as  contravening  the 
policy  of  our  statute  of  wills,  but  that  a  parol  contract  to  do 
the  same  thing  in  consideration  of  a  bushel  of  wheat  was  good. 

So,  again,  until  lately,  an  oral  contract  founded  on  a  suflfi- 
cient  consideration  to  make  a  certain  provision  by  will  for  a 
particular  person  was  valid:  Wellington  v.  Apthorp,  145  Mass. 
<59.  Now,  by  statute,  no  agreement  of  that  sort  shall  be  bind- 
ing unless  such  agreement  is  in  writing,  signed  by  the  party 
whose  executor  is  sought  to  be  charged,  or  by  an  authorized 
agent:  Stats.  1888,  c.  372.  Again,  it  would  be  going  a  good 
way  to  say,  by  construction,  that  a  covenant  did  not  satisfy 
this  statute. 

The  truth  is,  that  the  policy  of  the  law  requiring  three  wit- 
nesses to  a  will  has  little  application  to  a  contract.  A  will  is 
an  ambulatory  instrument,  the  contents  of  which  are  not  neces- 
fiarily  communicated  to  any  one  before  the  testator's  death. 
It  is  this  fact  which  makes  witnesses  peculiarly  necessary  to 
establish  that  the  document  offered  for  probate  was  executed 
by  the  testator  as  a  final  disposition  of  his  property.  But  a 
contract  which  is  put  into  the  hands  of  the  adverse  party,  and 
from  which  the  contractor  cannot  withdraw,  stands  differently: 
See  Perry  v.  Cross,  132  Mass.  454,  456,  457.  The  moment  it 
is  admitted  that  some  contracts  which  are  to  be  performed 
after  the  testator's  death  are  valid  without  three  witnesses,  a 
distinction  based  on  the  presence  or  absence  of  a  valuable 
consideration  becomes  impossible  with  reference  to  the  objec- 
tion which  we  are  considering,  A  formal  instrument  like  the 
present,  drawn  up  by  lawyers,  and  executed  in  the  most  solemn 
form  known  to  the  law,  is  less  likely  to  be  a  vehicle  for  fraud 
than  a  parol  contract  based  on  a  technical  detriment  to  the 


262  Krell  v.  Codman.  [Mass. 

promisee.  Of  course,  we  are  not  now  speaking  of  the  rank  of 
such  contracts  inter  sese.  Stone  v.  Qerrish^  1  Allen,  175,  cited 
by  the  defendant,  contains  some  ambiguous  expressions,  but 
was  decided  on  the  ground  that  the  instrument  did  not  purport 
to  be,  and  was  not,  a  contract.  Cover  v.  Stem,  67  Md.  449,  1 
Am.  St.  Rep.  406,  was  to  like  effect.  The  present  instrument 
indisputably  is  a  contract.  It  was  drawn  in  English  form  by 
English  lawyers,  and  must  be  construed  by  English  law.  So 
construed,  it  created  a  debt  on  a  contingency  from  the  cove- 
nantor herself,  which,  if  she  had  gone  into  bankruptcy,  would 
have  been  provable  against  her:  Ex  parte  Tindal,  8  Bing. 
402;  1  Deac.  &  C.  291;  Mont.  375,  462;  Robson's  Bankruptcy 
Practice,  5th  ed.,  274.  The  cases  of  Parish  v.  Stone,  14  Pick. 
198,  25  Am.  Dec.  378,  and  Warren  v.  Diirfee,  126  Mass.  338, 
were  actions  on  promissory  notes,  and  were  decided  on  the 
ground  of  a  total  or  partial  want  of  consideration. 

There  is  no  question  here  of  any  attempt  to  evade  or  defeat 
rights  of  third  persons,  which  would  have  been  paramount  had 
the  covenantor  left  the  sum  in  question  as  a  legacy  by  will. 
There  is  no  ground  for  suggesting  an  intent  to  evade  the  pro- 
visions of  our  law  regulating  the  execution  of  last  wills,  —  if 
such  intent  could  be  material  when  an  otherwise  binding  con- 
tract was  made:  See  Stone  v.  Hackett,  12  Gray,  227,  232,  233. 
There  was  simply  an  intent  to  make  a  more  binding  and 
irrevocable  provision  than  a  legacy  could  be,  and  we  see  n» 
reason  why  it  should  not  succeed. 

Judgment  for  the  plaintiffs. 

OoTKNAKTS  —  ENroRCKUVNT  AiTKR  Dbath  07  Ck)VBNAirroH.  —  A  partf 
making  »  contract  ii  presttmed  to  intend  to  bind  his  execntors  or  admin* 
iatrators.  Where,  therefore,  a  testator  binds  himself  to  rebaild  certai» 
premises  leased  by  him  in  case  of  their  destruction  by  fire,  snch  an  agree- 
ment can  be  enforced  after  his  death  against  his  executors:  Chambeflain  r. 
Dunlop,  126  N.  Y.  45;  22  Am.  St  Rep.  807,  and  extended  note,  in  whiok 
the  enforcement  of  contracts  after  the  death  of  the  contractor  is  disonssed. 
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Morse  v.  Ely. 

[IM  MA88ACHTJSBTT8,  458.1 

IwTAKcr — Rescission  of  Contract  —  Return  of  Consideratioii.  — When 
an  infant  employee  agrees  with  his  employer,  by  contracts  fairly  made, 
for  reasonable  prices,  and  beneficial  to  the  infant,  to  take  in  lieu  of  his 
wages  the  difiference  between  the  price  of  a  horse  and  cow  exchanged, 
and  further  sums  for  the  services  of  a  stallion  and  a  bull,  for  a  calf  pur- 
chased, and  for  pasturage  received,  he  may,  after  selling  the  cow,  and 
the  colt  resulting  from  the  service  of  the  stallion,  disaffirm  the  contracts 
during  his  minority,  and  recover  his  full  wages,  without  returning  the 
consideration  received,  or  putting  his  employer  in  statu  quo. 

Imfanct — Contracts  —  Payment.  —  An  employer  cannot  avail  himself  of 
nor  enforce,  by  way  of  an  allegation  of  payment,  contracts  with  hi«  in- 
fant employee,  which  he  could  not  enforce  by  direct  suit. 

Action  by  an  infant  to  recover  wages  due.  Verdict  for 
plaintiff,  and  defendant  excepted. 

/.  B.  Carroll,  for  the  plaintiff. 

C.  L.  Gardner,  for  the  defendant. 

Barker,  J.  The  plaintiff,  when  of  the  age  of  twenty  years, 
and  in  the  employment  of  the  defendant,  agreed  with  him 
that  there  should  be  applied  toward  the  payment  of  his  wages 
a  sum  of  ten  dollars,  the  difference  between  the  price  of  a  horse 
and  that  of  a  cow  which  he  received  in  exchange  from  the  de- 
fendant, and  also  further  sums  for  the  services  of  a  stallion 
and  of  a  bull,  and  for  a  calf  which  he  bought  of  the  defendant, 
and  for  the  pasturage  of  a  horse.  These  items  were  credited 
by  the  minor  in  his  account  with  his  employer.  The  contracts 
from  which  they  resulted  were  fairly  made,  the  prices  were 
reasonable,  and  all  the  contracts  were  in  fact  beneficial  to  the 
minor.  The  cow,  and  a  colt  resulting  from  the  service  of  the 
stallion,  have  been  sold  by  him  at  their  full  value,  for  cash. 
Whether  he  is  yet  in  the  possession  of  the  calf  does  not  appear. 
He  has  elected  to  avoid  his  contracts  with  the  defendant,  and 
has  brought  this  action  to  recover  for  his  wages,  without  de- 
duction for  any  of  the  items.  The  question  raised  by  the  bill 
of  exceptions  is,  whether,  under  the  circumstances,  the  defend- 
ant is  entitled  to  be  credited  with  their  amount. 

None  of  the  contracts  were  for  necessaries.  The  plaintiff 
had  therefore  a  right  to  avoid  them,  at  his  election,  and  it  was 
not  necessary  for  him,  in  order  so  to  do,  to  return  the  consid- 
eration received,  or  to  put  the  other  party  tn  statu  quo:  Chan' 
dler  V.  Simmons,  97  Mass.  508,  514;  93  Am.  Dec.  117;  BartUtt 
y.  Drake,  100  Mass.  174,  177;  97  Am.  Dec.  92;  1  Am.  Rep. 
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101 ;  Wahh  v.  Young,  110  Mass.  396,  399;  Dubi  v.  Beaudry,  150 
Mass.  448;  15  Am.  St  Rep.  228;  Boody  v.  McKenney,  23  Me. 
517;  Price  v.  Furman,  27  Vt.  268;  65  Am.  Dec.  194. 

If  the  sums  which  the  defendant  seeks  to  apply  in  payment 
had  been  actually  paid  to  him  in  money,  the  plaintiff,  upon  re- 
scinding his  contracts,  could  recover  them  back:  McCarthy  y. 
Henderson,  138  Mass.  310;  Pyne  v.  Wood,  145  Mass.  558.  The 
defendant  cannot  avail  himself  of  and  enforce,  by  way  of  an 
allegation  of  payment,  contracts  which  he  could  not  enforce  by 
a  direct  suit:  McCarthy  v.  Henderson,  138  Mass.  310.  To  allow 
him  to  do  so  would  be  to  affirm  and  enforce  against  the  minor 
contracts  which  for  his  protection  the  law  allows  him  to  re- 
scind. 

Exceptions  overruled.         

Infancy  —  Rtsciasrow  or  CJoNTBAcrr — RETuaN  o»  Considbbation.  —  A 
minor  may  avoid  his  contract  without  patting  the  other  party  in  statu  quo  or 
returning  the  consideration,  if  the  contract  was  not  for  necessaries  or  necea- 
■arily  beneficial  to  him:  DuM  v.  Beaudry,  150  Mass.  448;  15  Am.  St  Rep. 
228;  Briggt  v.  McCabt,  27  Ind.  327;  89  Am.  Dec.  503,  and  note;  extended 
note  to  Manning  v.  Johnson,  62  Am.  Dec.  734-738.  An  infant  may,  in  general, 
Hisaffirm  his  contract  without  restoring  the  consideration  received  by  him: 
8tiM  V.  Harris,  61  Ark.  294.  A  minor  may  avoid  his  contract  without  a  re- 
turn of  consideration,  but  he  must  make  it  wholly  void,  in  order  that  he  may 
be  protected  in  retaining  the  consideration:  Chandler  v.  Simmons,  97  Mass. 
608;  93  Am.  Dec.  117,  and  note.  A  person  who  elects  to  disaffirm  his  con- 
tract made  during  infancy  must  return  the  consideration  if  he  has  it  in  his 
possession  at  the  time  of  the  disaffirmance:  Harvey  t.  Briggt^  68  Misa.  60; 
Tafl  r.  Pike,  14  Vt.  406;  39  Am.  Deo.  228,  and  note. 


Miles  v.  Worcester. 

[VA  Mabsacudbrtts.  611.] 
MnNICflPAL  CORPOKATIONS  — XlABILTTT  rOR  NciSANOK  —  EnOROAOHMBNT  Or 
Wall.  —  A  city  cannot  enlarge  its  school-grounds  by  taking  the  land  of 
an  adjoining  owner  by  means  of  an  encroaching  wall  or  fence,  without 
first  making  compensation;  and  if,  by  the  action  of  the  elements,  or  other- 
wise, without  the  adjoining  owner's  fault,  the  city's  wall  comes  upon  his 
land  and  continues  there,  it  becomes  a  naisanoe  for  which  the  city  is 
'     liable. 

Action  to  recover  damages  for  the  encroachment  upon  plain- 
tiflF's  land  of  a  division  wall  belonging  to  the  defendant  city. 
The  encroachment  was  caused  by  the  bulging  out  of  such 
wall,  and  this  was  caused  either  by  the  pressure  of  the  earth 
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behind  it,  or  by  the  action  of  surface  water  or  of  frost.     Ver- 
dict for  plaintiff,  and  defendant  excepted. 

W.  S.  B.  Hopkins  and  F.  B.  Smith,  for  the  plaintiff. 

F.  P.  Goulding,  for  the  defendant. 

Allen,  J.  It  is  obvious  that  the  defendant's  wall,  in  its 
present  position  upon  the  plaintiff's  land,  must  be  deemed  an 
actionable  nuisance,  unless  the  defendant  can  claim  exemp- 
tion from  responsibility  on  some  special  ground:  Codman  v. 
Evans,  7  Allen,  431;  Nichols  v.  Boston,  98  Mass.  39,  43;  93  Am. 
Dec.  132;  Fay  v.  Prentice,  1  Com.  B.  828.  The  defendant 
suggests  that  it  is  not  liable,  because  the  wall  was  built  and 
maintained  solely  for  the  public  use,  and  with  the  sole  view 
to  the  general  benefit  and  under  the  requirement  of  general 
laws;  and  that  the  case  cannot  be  distinguished  in  principle 
from  the  line  of  cases  beginning  with  Hill  v.  Boston,  122  Mass. 
344,  23  Am.  Rep.  332,  and  ending  with  Howard  v.  Worcester, 
153  Mass.  426;  25  Am.  St.  Rep.  651.  We  are  not  aware,  how- 
ever, that  it  has  ever  been  held  that  a  private  nuisance  to 
property  can  be  justified  or  excused  on  that  ground.  The  ver- 
dict shows  a  continuous  occupation  of  the  plaintiff's  land  by 
the  encroachment  of  the  defendant's  wall.  The  question  of 
negligence  in  the  building  of  the  wall  is  not  material.  The 
erection  was  completed,  and  was  accepted  by  the  defendant, 
and  is  now  in  the  defendant's  sole  charge;  and  if  it  is  a  nui- 
sance, the  defendant  is  responsible:  Staple  v.  Spring,  10  Mass. 
72,  74;  Nichols  v.  Boston,  98  Mass.  39;  93  Am.  Dec.  132. 
Such  an  occupation  of  the  plaintiff's  land  cannot  be  excused, 
for  the  reasons  assigned.  A  city  cannot  enlarge  its  school- 
grounds  by  taking  in  the  land  of  an  adjoining  owner  by  means 
of  a  wall  or  fence.  The  public  use  and  the  general  benefit  will 
not  justify  such  a  nuisance  to  the  property  of  another.  If 
more  land  is  needed,  it  must  be  taken  in  the  regular  way,  and 
compensation  paid,  but  if,  by  the  action  of  the  elements  or 
otherwise,  without  the  plaintiff's  fault,  the  defendant's  wall 
comes  upon  the  plaintiff's  land  and  continues  there,  it  be- 
comes a  nuisance  for  which  the  defendant  is  responsible;  and 
so  are  the  authorities:  Gorham  v.  Gross,  125  Mass.  232,  239; 
28  Am.  Rep.  224;  Khron  v.  Brock,  144  Mass.  516;  Eastman  v. 
Meredith,  36  N.  H.  284,  296;  72  Am.  Dec.  302;  Hay  v.  Cohoes 
Co.,  2  N.  Y.  159;  51  Am.  Dec.  279;  Tremain  v.  Cohoes  Co.,  2 
N.  yf  163;  51  Am.  Dec.  284;  Weet  v.  Brockport,  16  N.  Y.  161, 
172,  note;  St.  Peter  v.  Denison,  58  N.  Y.  416,  421;  17  Am.  Rep. 
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268;  Mayor  etc.  of  Cumberland  v.  WillUon,  50  Md.  138;  33  Am. 
Rep.  304;  Harper  v.  Milwaukee^  30  Wis.  365;  Pumpelly  v. 
Oreen  Bay  Co.,  13  Wall.  166,  181;  Dillon  on  Municipal  Cor- 
porations, sec.  985. 

The  case  is  distinguishable  from  Middlesex  Co.  v.  McCuf, 
149  Mass.  103,  14  Am.  St.  Rep.  402,  where  soil  from  the  de- 
fendant's land  upon  a  hillside  was  washed  into  the  plaintiff's 
mill-pond  by  the  rains,  when  the  defendant  had  built  no  arti- 
ficial structure,  and  had  done  nothing  more  than  to  cultivate 
his  land  in  the  ordinary  way. 

Exceptions  overruled. 

Municipal  Corpobations — Liabiutt  iob  Nuisancb.  —  A  city  is  liabla 
in  damages  for  an  improperly  constructed  privy-well  on  its  school  property, 
which  creates  a  nuisance  to  the  adjoining  owners:  Biiegel  v.  Philadelphia,  135 
Pa.  St.  451;  20  Am.  St.  Rep.  885,  and  note.  A  city  is  liable  for  nuisance  in 
keeping  a  dump-yard  in  such  a  condition  as  to  be  a  nuisance  to  adjoining 
owners:  Fort  Worth  t.  Crato/ord,  74  Tex.  404;  15  Am.  St  Rep.  840,  and  ex- 
tended note  discussing  the  liability  of  a  municipal  corporation  for  creating 
and  maintaining  nuisances. 


Franklin  v.  Franklin. 

[IM  Massacbusktts,  516.] 

Mabrtaob  —  Validitt  —  AoRSSMENT  TO  LiVK  Apabt. — The  Talidity  of  a 
marriage  regularly  solemnized  is  not  affected  by  a  preliminary  or  collat- 
eral agreement  of  the  parties  not  to  live  together. 

Mabbiaok  —  Validitt  —  Coitiom. — When  a  marriage  is  regularly  solem- 
nized, its  consummation  by  coition  between  the  parties  is  not  necessary 
to  its  validity. 

Ditorcb — AOBKBMKNT  TO  LiVB  APART — Adultbht.  —  The  fact  that  hus- 
band and  wife  live  apart  by  mutual  agreement  is  no  bar  to  a  suit  for 
divorce  brought  by  either  against  the  other  on  the  ground  of  adultery. 

DrvoBOB  —  Rbsidbnck  —  JaRlSDicrioN.  —  When  the  husband  has  resided  in 
the  state  for  the  statutory  period  of  time  before  bringing  his  action  for 
divorce,  the  court  has  jurisdiction,  although  the  parties  have  never  lived 
together  as  husband  and  wife  within  the  state  where  the  action  i« 
brought. 

Action  for  divorce  on  the  ground  of  adultery.  Plaintiff, 
Hugh  Franklin,  had  sexual  intercourse  with  the  defendant. 
Delia  M.  Franklin,  before  his  marriage  to  her.  He  then  mar- 
ried her  in  regular  form.  The  parties  had  a  preliminary 
agreement  between  themselves  not  to  live  together  as  husband 
and  wife,  and  after  the  marriage  they  lived  separate  and 
apart.    The  wife,  Delia  M.  Franklin,  committed  adultery,  as 
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charged  in  the  libel  for  divorce.    This  libel  was  dismissed, 
and  plaintiff  excepted. 

W.  S.  B.  Hopkins  and  F.  B.  Smith,  for  the  plaintiff. 

Knowlton,  J.  The  libelant  and  libelee  became  husband 
and  wife  by  virtue  of  a  lawful  marriage.  The  agreement  that 
they  would  not  live  together  had  no  effect  upon  the  marriage 
contract  entered  into  in  regular  form  in  the  presence  of  a 
magistrate  or  minister  authorized  to  solemnize  marriages.  It 
is  against  the  policy  of  the  law  that  the  validity  of  a  contract 
of  marriage,  or  its  effect  upon  the  status  of  the  parties,  should 
be  in  any  way  affected  by  their  preliminary  or  collateral 
agreements:  Barnett  v.  Kimmell,  35  Pa.  St.  13;  Harrod  v. 
Harrod,  1  Kay  &  J.  4,  16. 

The  consummation  of  a  marriage  by  coition  is  not  necessary 
to  its  validity.  The  statits  of  the  parties  is  fixed  in  law  when 
the  marriage  contract  is  entered  into  in  the  manner  prescribed 
by  the  statutes  in  relation  to  the  solemnization  of  marriages: 
Eaton  V.  Eaton,  122  Mass.  276;  Jackson  v.  Winne,  7  Wend.  47; 
22  Am.  Dec.  563;  Dumaresly  v.  Fishly,  3  A.  K.  Marsh.  368; 
Patrick  v.  Patrick,  3  Phillim.  496;  Dalrymple  v.  Dalrymple,  2 
Hagg.  Const.  54. 

The  libelant  is  not  guilty  of  such  a  marital  wrong  as  will 
prevent  him  from  obtaining  a  divorce  on  the  ground  of  his 
wife's  adultery.  The  parties  lived  apart  by  mutual  consent, 
and,  on  the  facts  reported,  neither  could  have  obtained  a 
divorce  from  the  other  on  the  ground  of  desertion.  In  such  a 
separation  there  was  no  desertion  within  the  meaning  of  the 
word  in  the  statutes  in  relation  to  divorce:  Lea  v.  Lea,  8  Allen, 
418,  419;  Thompson  v.  Thompson,  1  Swab.  &  T.  231;  Conper  v. 
Cooper,  17  Mich.  205;  97  Am.  Dec.  182.  Living  apart  by 
agreement  is  no  bar  to  a  suit  for  divorce  brought  by  either 
against  the  other  on  the  ground  of  adultery.  A  voluntary 
separation  is  not  a  license  to  commit  adultery;  and  it  has  uni- 
formly been  held  that  in  case  of  adultery  under  such  circum- 
stances, the  innocent  party  may  have  a  remedy  against  the 
other  in  a  suit  for  a  divorce:  Morrall  v.  Morrall,  L.  R.  6  P,  D. 
98;  Beeby  v.  Beeby,  1  Hagg.  Const.  142,  note;  Mortimer  v. 
Mortimer,  3  Hagg.  Const.  310;  /.  G.  v.  H.  G.,  33  Md.  401;  3 
Am.  Rep.  183;  Anderson  v.  Anderson,  1  Edw.  Ch.  380. 

The  court  has  jurisdiction,  notwithstanding  that  the  parties 
have  never  lived  together  as  husband  and  wife  within  this 
oommonwealth.     The  continuous  residence  of  the  libelant  in 
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the  commonwealth  for  more  than  five  years  next  preceding  the 
filing  of  his  libel  brings  the  case  within  the  exception  stated 
in  the  Public  Statutes,  c.  146,  sec.  5. 

On  the  facts  stated  in  the  bill  of  exceptions,  the  divorce 
should  have  been  granted,  and  the  entry  must  be,  exceptions 
sustained.  

Marriaob  and  Divorce  —  Agreement  tor  Sepabatiok  —  Effect  of,  oh 
THE  Marriaos.  —  Voluntary  agreements  for  separation  between  husband 
and  wife  are  not  sanctioned  by  law:  Rogers  v.  Rogers,  4  Paige,  516;  27 
Am.  Dec.  84,  and  note.  A  voluntary  separation  under  the  Spanish  law 
does  not  effect  a  legal  separation:  Labbe  v.  Abat,  2  La.  553;  22  Am.  Dec.  151, 
and  note.  An  agreement  between  a  husband  and  wife  for  separation  does 
not  dissolve  the  marriage:  Helms  v.  Franciscus,  2  Bland,  644;  20  Am.  Deo. 
402;  note  to  Squires  v.  Squires,  38  Am.  Rep.  670. 

Marriage  and  Divorce  —  Agreement  for  Separation  as  a  Bab  to 
Divorce.  —  An  agreement  for  separation  between  husband  and  wife  does  not 
bar  the  right  of  either  to  maintain  an  action  for  divorce:  Ciark  v.  Fosdickf 
118  N.  Y.  7;  16  Am.  St.  Rep.  733,  and  note. 

Marriage  and  Divorce  —  Neoessitt  for  Coition.  —  Marriage  is  in  law 
complete,  and  nothing  more  is  necessary,  when  parties  able  and  willing  to 
contract  actually  have  contracted  according  to  the  forms  and  solemnitiea 
required  by  law:  StaU  v.  PatUrson,  2  Ired.  346;  38  Am.  Dec.  699;  Jacksom 
V.  Winne,  7  Wend.  47;  22  Am.  Dec.  563,  and  note,  in  which  the  necesaity 
for  cohabitation  is  discussed. 
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[154  Massachusetts,  520.] 
Exceptions  not  Raised  at  Trial  are  deemed  to  be  waived  on  appeaL 
Evidence.  —  Statement  by  I^ucred  Party  to  his  Physician,  purporting 
to  be  a  description  of  his  symptoms,  made  for  the  purpose  of  medical 
advice  and  treatment,  is  admissible  in  evidence  in  an  action  to  recover 
for  the  injury,  although  it  was  made  only  a  day  or  two  before,  or  possi* 
bly  during,  the  triaL 
Municipal  Corporations  —  Evidence  of  Negligence  nr  Repair  of 
Streets.  — In  an  action  to  recover  for  injuries  received  in  a  pnblio 
■treet,  caused  by  the  sinking  of  the  road-bed  over  a  defective  sewer, 
pipe,  evidence  that  the  sewer  was  constructed  of  a  cheap  grade  of  pipe, 
laid  in  soil  which  tended  to  eat  it  rapidly,  and  of  which  the  superintend- 
ent was  informed  at  the  time;  that  a  few  months  before  the  accident, 
and  near  the  place  thereof,  a  depression  in  the  street  over  the  pipe  was 
filled  by  the  city,  without  examination  as  to  its  cause;  that  two  weeks 
before  the  accident,  and  near  the  place  thereof,  the  city  repaired  a  break 
in  the  pipe  by  taking  up  the  defective  pipe  and  replacing  it  with  a  new 
one;  and  that,  npon  examination,  the  pipe,  at  the  place  of  the  accident, 
M  well  as  at  the  other  places  mentioned,  was  found  to  be  in  bad  condi> 
tion  and  full  of  holes,  —  should  be  submitted  to  the  jury,  and  is  sufficient 
to  support  a  finding  that  the  city  was  guilty  of  negligence  in  failing  to 
Bse  reasonable  diligence  to  keep  its  streets  in  repair. 
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Action  to  recover  for  injuries  received  in  a  public  street. 
Dr.  Rice,  who  treated  plaintiff  for  his  injury,  was  called  as  a 
witness  for  him,  and  asked  to  state  when  he  last  saw  plain- 
tiff, and  if  at  that  time  he  made  any  complaint  as  to  present 
symptoms.  The  witness,  answering  against  objection,  stated 
that  he  saw  plaintiff  the  last  time  three  days  before,  and  that 
at  that  time  "  I  asked  him  how  his  arm  was.  '  Why,'  said 
he,  'I  don't  notice  any  particular  difference;  I  cannot  get  it 
up,'  or  something  to  that  effect."  The  other  facts  are  stated 
in  the  opinion.  Verdict  and  judgment  for  plaintiff,  and  de- 
fendant excepted. 

J.  B.  Carroll^  for  the  plaintiff. 
C  L.  Long,  for  the  defendant. 

Morton,  J.  1.  If  the  exceptions  raise  any  question  regard- 
ing the  notice,  none  was  brought  to  the  attention  of  the  court 
at  the  trial,  and  the  defendant  has  not  argued  any  such  ques- 
tion to  us.  It  would  have  been  too  late  to  raise  it  here,  and 
the  defendant  must  be  deemed  to  have  waived  it  if  there  was 
one:  Talbot  v.  Taunton,  140  Mass.  552. 

2.  The  testimony  of  Dr.  Rice  was  properly  admitted.  The 
statement  made  by  the  plaintiff  purported  to  be  a  description 
of  his  symptoms  at  the  time  it  was  made,  and  not  a  narration 
of  something  that  was  past;  and  it  may  be  fairly  inferred  that 
it  was  made  for  the  purpose  of  medical  advice  and  treatment. 
At  any  rate,  although  it  was  only  a  day  or  two  before,  or  pos- 
sibly during,  the  trial,  it  does  not  appear  that  such  is  not  the 
case:  Barber  v.  Merriam,  11  Allen,  322. 

3.  We  also  think  the  case  was  properly  submitted  to  the 
jury  on  the  question  of  the  defendant's  liability.  The  injury 
was  caused  by  a  defect  in  a  way  which  the  defendant  was 
bound  to  keep  in  repair.  The  question  was,  whether  the  de- 
fendant did  or  did  not  fail  to  use  reasonable  care  and  dili- 
gence in  preventing  the  defect.  The  accident  occurred  in 
consequence  of  the  washing  out  of  the  earth  under  the  sur- 
face of  the  road-bed,  and  that  was  due  to  the  escape  of  water 
through  a  defective  sewer-pipe.  There  was  evidence  that  the 
pipe  which  was  put  in  was  "  a  very  cheap  grade  of  cement, 
and  good  for  nothing,"  and  that  the  effect  of  such  soil  as  that 
in  which  it  was  laid  was  to  eat  it  up  in  from  three  or  four  to 
nine^or  ten  years;  that  it  was  put  down  in  1885;  and  that  the 
defendant's  superintendent  of  streets  was  told  at  the  time  by 
a  witness  that  he  did  not  think  the  pipe  was  right,  or  would 
stand  it. 
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There  was  also  testimony  tending  to  show  that  about  four 
or  five  months  before  the  accident,  a  depression  came  in  the 
street  over  the  pipe,  about  fifty  feet  easterly  of  the  place  of 
the  accident,  which  was  filled  up  by  the  defendant  without 
making  any  examination;  and  that  on  another  occasion, 
about  a  fortnight  before  the  accident,  a  break  came  in  the 
way  at  a  point  about  twenty  feet  east  of  the  place  of  the  acci- 
dent, and  that  the  city  dug  down  there,  and  took  up  and 
replaced  all  the  pipe  which  appeared  to  be  defective,  and  ex- 
amined the  projecting  ends  of  the  pipe  that  was  left,  and 
found  them  all  right;  but  it  does  not  appear  that  it  made  any 
further  examination.  There  was  also  testimony  tending  to 
show  that  the  pipe  was  dug  up  after  the  accident  at  the  place 
of  the  accident,  as  well  as  at  the  place  where  the  depression 
and  break  had  occurred,  and  found  to  be  in  bad  condition  and 
full  of  holes. 

It  was  for  the  jury  to  say,  upon  this  evidence,  whether  the 
defendant  had  exercised  reasonable  care  and  diligence  in 
keeping  the  way  in  repair.  The  knowledge  of  the  superin- 
tendent of  streets  was  its  knowledge,  and  it  was  for  the  jury 
to  decide  whether,  in  view  of  that  fact,  and  of  the  depression 
and  break  which  had  occurred  in  the  way  so  short  a  time 
before,  and  so  near  to  the  place  of  the  accident,  the  defendant 
had  not  reason  to  apprehend  the  danger,  and  to  guard  against 
it.  The  jury,  under  instructions  as  to  the  obligations  of  the 
defendant  to  which  no  exception  was  taken,  have  decided  the 
question  adversely  to  the  defendant,  and  we  think  there  was 
evidence  to  warrant  their  finding:  Post  v.  BostoUt  141  Mass. 
189. 

Exceptions  overruled.        

Etidbncs — Statements  to  Putsiciait — Whbthxb  A.duissiblb  Ih. — 
In  an  action  to  recover  for  personal  injury,  statements  made  by  the  plaintiff 
as  to  his  symptoms,  the  locality  and  character  of  his  pain,  without  refer- 
ence to  the  manner  of  the  occurrence  which  caused  it,  are  admissible  in  evi* 
dence:  Birmmgham  tie.  ffy  Co.  ▼.  Hale,  90  Ala.  8;  24  Am.  St  Rep.  748,  and 
note. 

MoNicirAL  CoKPOKATioNs  —  LIABILITY  roR  DETEor  iw  Strert. — Where 
there  is  a  detect  in  a  street  known  to  officers  of  a  municipal  corporation,  or 
which  might  have  been  discovered  with  reasonable  diligence,  one  injured 
thereby  may  recover  damages  for  such  injury:  Bmd/ord  v.  Mayor  of  AnnU' 
ton,  92  Ala.  349;  25  Am.  St  Rep.  60,  and  note;  Kansas  City  r.  Bratlbury, 
46  Kan.  381i  23  Am.  St  Rep.  781,  aad  not*. 
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Donahue  v.  Hubbaed. 

[154  Massachusetts,  537.J 
BWATM  IN  EntIRETT  —  CONVEYANCR  OF    HctsBAKD's  iNTBBEaT  10  WlM  — 

Right  of  Wifb  to  Sue.  —  When  hasband  and  wife  hold  an  estate  ia 
entirety,  the  hnaband  may  convey  his  interest  therein,  through  a  third 
person,  to  his  wife.  The  wife  may  then  mortgage  the  estate  and  main* 
tain  a  suit  in  relation  thereto  in  her  own  name. 

Action  by  Daniel  Donahue  and  Anna,  his  wife,  jointly, 
against  the  assignee  of  a  mortgage  made  by  her,  to  recover  the 
surplus  proceeds  received  by  such  assignee  upon  a  sale  of  the 
mortgaged  premises.  The  remaining  facts  are  stated  in 
the  opinion.    Judgment  for  defendant.     PlaintifTs  appealed. 

H.  L.  Parker,  for  the  plaintiflfs. 
E.  J.  McMahon,  for  the  defendant. 

Allen,  J.  Prior  to  the  Statutes  of  1885,  c.  237,  a  convey- 
ance of  land  to  husband  and  wife  created  the  peculiar  title 
sometimes  called  an  estate  by  entireties,  or  in  entirety. 
Neither  could  sever  this  title  so  as  to  defeat  or  prejudice  the 
title  of  the  survivor:  Pray  v.  Stebbins,  141  Mass.  219;  65  Am. 
Rep.  462,  and  cases  cited.  We  find  nothing,  however,  to  show 
that  it  has  ever  been  considered  that  a  husband  could  not  con- 
vey his  title  through  a  third  person  to  his  wife.  On  the  other 
hand,  the  peculiar  feature  of  this  kind  of  estate  is,  that  each  is 
secure  against  an  impairment  of  rights  through  the  sole  act  of 
the  other:  2  Bla.  Com.  182;  Cruise's  Digest,  tit.  18,  c.  1,  sees. 
44-49;  1  Preston  on  Estates,  131;  2  Kent's  Com.  132;  4 
Kent's  Com.  362;  1  Washburn  on  Real  Property,  3d  ed., 
425.  There  is  nothing  in  this  to  prevent  the  wife's  acquiring 
the  title  of  her  husband,  and  in  Meeker  v.  Wright,  76  N.  Y. 
262,  272,  it  was  held  that  this  might  be  done.  This  part  of 
the  decision  in  Meeker  v.  Wright,  76  N.  Y.  262,  was  not  ques- 
tioned in  Berths  v.  Nunan^  92  N.  Y.  152,  44  Am.  Rep.  361,  or 
in  Zomtlein  v.  Bram,  100  N.  Y.  12,  and  we  have  found  noth- 
ing in  any  of  the  books  denying  the  doctrine. 

Such  a  transfer  of  the  husband's  title  appears  to  have  been 
made  in  the  present  case  by  the  deeds  of  Daniel  Donahue  to 
Keane,  and  of  Keane  to  Mrs.  Donahue.  It  is  true  that  the 
statement  of  facts  does  not  show  in  express  terms  that  both  of 
these  ^eeds  were  a  part  of  one  and  the  same  transaction,  as  it 
properly  should  have  done.  But  the  plaintiffs  in  their  brief 
reeite  that  the  husband  had  released  all  his  rights  to  his  wife 


272  Poor  t.  Sears.  [Mass. 

through  a  conduit.  The  deeds  were  both  executed  on  the  same 
date;  the  consideration  expressed  was  one  dollar  and  other 
valuable  consideratione;  the  statement  of  facts  recites  that  both 
of  these  conveyances  were  made  with  the  knowledge  and  oral 
assent  of  Mrs.  Donahue.  We  believe  we  should  defeat  the  in- 
tention of  the  parties  if  we  did  not  assume  that  the  deeds  were 
parts  of  one  transaction,  since  the  counsel  for  both  parties  have 
80  assumed  in  their  arguments. 

The  effect  was,  that  the  title  vested  in  Mrs.  Donahue.  Her 
subsequent  mortgages  to  George  E.  Hubbard  were  therefore 
valid,  and  he,  upon  a  sale  made  under  the  power  of  sale  con> 
tained  in  the  first  mortgage,  might  legally  retain  from  the 
proceeds  the  sums  due  to  himself  under  the  two  subsequent 
mortgages. 

This  would  still  leave  a  small  balance  of  $19.64  in  his  hands, 
to  be  paid  over  to  Mrs.  Donahue.  This,  however,  cannot  be 
recovered  in  an  action  brought  by  her  husband  and  herself 
jointly.  Application  may  be  made  in  the  superior  court  for 
leave  to  amend,  by  striking  out  the  name  of  Daniel  Donahue  a» 
co-plaintiff,  and  if  granted,  Mrs.  Donahue  may  have  judgment 
for  said  sum:  Fay  v.  Duggan,  135  Mass.  242;  otherwise  the 
order  must  be,  judgment  affirmed. 


EsTATia  nf  Emtibbtt  —  Ck)NVKTAncs  ov  Husband's  Ihtsrxst  to  Wivb.. 

—  A  husband  may  make  a  valid  conveyance  of  bis  interest  in  an  estate  in  en- 
tirety to  hi*  wife,  which  will  convert  her  estate  into  an  estate  in  fee  and  io 
severalty:  Enyeart  v.  Kepler,  118  Ind.  34;  10  Am.  St.  Rep.  94,  and  note. 
See  extended  note  to  Den  v.  Hardenbergh,  18  Am.  Deo.  377-^9*  ia  which  th» 
■abject  of  estates  in  entirety  is  discussed. 


Poor  v.  Sears. 

(U4  Mabsacbusitts,  639.] 
KbOLTOKHOB  — liXABILTTTOr  LANDLORD  TO  TkNANT's  SsRTANT  —  DuwOnVB 

Machinsrt.  — Where  the  owner  of  a  bnilding  leases  part  of  it,  and  then 
undertakes  for  a  consideration  to  transmit  power  to  the  leased  prem- 
ises for  the  use  of  his  tenant,  he  is  bound  to  exercise  reasonable  care  that 
the  pulleys  and  shafting  used  for  that  purpose  are  in  a  suitable  condi- 
tion to  do  the  work  without  danger  to  persons  rightfully  on  the  leased 
premises,  and  themselves  in  the  exercise  of  due  care;  and  if  a  servant  of 
the  tenant  so  on  the  premises  is  injured  by  the  negligence  of  the  land- 
lord in  the  use  of  such  shafting  and  pulleys,  the  latter  is  liable  therefor, 
although  by  the  terms  of  the  lease  the  tenant  is  bound  to  keep  such  ap*^ 
plianoes  in  repair. 


Oct.  1^91.]  PuuK  V.  Skabs.  273 

Nbgligence  —  Evidence  —  Defective  Appliances. — In  an  actioa  against 
the  owner  of  a  building,  engaged  for  a  consideration  in  transmitting 
power  to  an  adjoining  bnilding  by  means  of  shafts  and  palleys,  evidence 
that  the  shaft  which  broke  and  caused  the  injury  sued  for  to  a  person 
rightfully  on  the  premises,  and  in  the  exercise  of  due  care,  was  not  suf- 
ficiently supported,  and  should  have  had  an  additional  hanger;  that  a 
■helf  underneath  it  would  have  tended  to  afford  protection,  and  was  often 
placed  under  shafts  similarly  located;  and  that  safety  would  have  been 
promoted  by  a  larger  shaft,  —  is  admissible  to  show  negligence  and  want 
of  ordinary  care  and  prudence  in  the  use  of  the  shafting  by  the  owner 
thereof. 

KxoLiOENCS  —  EviDKNCK  —  DKFEcnTS  Afplianoks. — In  an  action  against 
the  owner  of  a  building  engaged  in  transmitting  power  to  an  adjoining 
bnilding  by  means  of  shafts  and  pulleys,  evidence  that  a  subsequent  ex- 
amination of  the  broken  shaft  causing  the  injury  roed  for  disclosed  that 
'it  contained  dark  streaks,  as  though  there  had  been  a  flaw  or  previous 
crack  in  it,  and  that  rust  extended  from  one  third  to  one  half  way 
through  it,  is  admissible  to  show  negligence  and  want  of  ordinary  care 
and  prudence  by  the  owner  in  its  use. 

KsoLiaBNCX  or  Landi/>rd  towabds  Tenant's  Sertamt — DKntOTivx  Ap- 
PLIANCBS  —  EviDKMOK  07  CoMTBOL.  —  In  an  actiou  against  the  owner  of 
a  building,  who,  after  leasing  part  thereof,  continued  to  furnish  hia  ten- 
ant  with  power,  by  means  of  belting  and  a  defective  shaft,  on  the  leased 
premises,  causing  injury  to  a  servant  of  such  tenant,  evidence  that  prior 
to  the  accident  such  landlord  continued  to  oil  the  defective  shaft  and  to 
lace  the  belting  thereon,  and  that  subsequently  to  the  accident  he  repaired 
the  damage  done  to  a  stairway  by  the  fall  of  such  shaft,  and  caused  belt- 
ing to  be  sheathed,  is  competent  to  show  that,  after  leasing  part  of  the 
building,  he  continued  to  use  and  exercise  control  over  the  shafts  and 
belting  therein. 

NiOLiasKos  or  Lakdix>bd  towabos  Tenant's  Sbbvant  —  Defective  Ap- 
pliances—  CONTBIBUTOBT  Negliqence.  —  Where  the  owner  of  a  build- 
ing, after  leasing  part  thereof,  continues  to  furnish  his  tenant  with  steam- 
power,  by  means  of  defective  appliances,  on  the  leased  premises,  thereby 
eansing  an  injury  to  a  servant  of  the  tenant,  the  negligenee  of  such  ten- 
ant or  of  his  employees  in  failing  to  warn  such  servant  of  danger  cannot 
be  imputed  to  the  latter  so  as  to  constitute  contributory  negligence  on 
his  part,  nor  relieve  the  landlord  of  the  negligence  of  himself  or  his  ser- 
vants. The  question  of  due  care  on  the  part  of  the  injured  servant  is  to 
be  determined  by  his  own  action  under  the  existing  circumstances,  so  far 
as  they  were  known  to  him. 

Nboliqenoe  op  Landlord  towards  Tenant's  Servant — Defective  Ap- 
pliances—  Contributort  Neoligbnce  Question  for  Jurt. — When 
the  owner  of  a  bnilding  leases  part  thereof,  and  continues  to  furnish  his 
tenant  with  steam-power  by  means  of  defective  appliances,  thereby  caus- 
ing injury  to  a  servant  of  such  tenant,  for  which  the  landlord  is  sued, 
the  question  of  contributory  negligence  on  the  part  of  the  injured  servant 
is  properly  left  to  the  jury  to  decide,  if  the  circumstances  attending  the 
accident  are  sufficiently  developed  in  evidence  to  enable  the  jury  to  pass 
fairly  upon  the  question  of  due  care  on  his  part. 

Action  to  recover  for  personal  injuries  caused  by  the  fall  of 
fhafting  in  defendant's  building.     Defendant,  Sears,  owned  the 
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whole  building  in  which  the  accident  occurred,  and  after  leas- 
ing part  of  it  to  Rockwell  and  Churchill,  continued  under  an 
agreement  with  them  to  furnish  them  with  steam-power  for 
hire.  The  engine  which  furnished  the  power  was  owned  by 
defendant,  and  situated  in  the  unleased  part  of  his  building. 
The  shafting,  belting,  and  pulleys  in  the  building,  by  means 
of  which  the  power  was  transmitted,  were  also  owned  by  him. 
The  defective  shaft  which  caused  the  injury  was  situated  in 
the  portion  of  the  building  leased  to  Rockwell  and  Churchill. 
The  plaintiff  was  in  the  employ  of  these  tenants  at  the  time  of 
the  accident.  Judgment  for  plaintiff.  Defendant  excepted. 
Other  facts  appear  in  the  opinion. 

F.  E.  Snow  and  C.  E.  Todd,  for  the  plaintiflf. 

L.  8.  Dabney  and  H.  Wheeler,  for  the  defendant. 

Morton,  J.  The  ruling  of  the  court,  that  in  consequence  of 
the  lease  to  Rockwell  and  Churchill,  the  defendant  was  not 
liable  to  the  plaintiflf  by  reason  of  his  ownership  of  the  prem- 
ises, was,  to  say  the  least,  sufficiently  favorable  to  the  defend- 
ant. We  need  not  consider  carefully  whether,  under  the  terms 
of  the  lease,  the  shafting,  belting,  and  pulleys,  by  means  of 
which  power  was  transmitted  from  the  engine  in  the  base- 
ment of  41  Arch  Street  to  39  Arch  Street  and  the  building 
beyond,  belonging  to  Mr.  Amory,  remained  in  the  control  of 
and  were  to  be  kept  in  repair  by  the  defendant,  or  passed  un- 
der the  demise  to  Rockwell  and  Churchill,  and  were  to  be 
kept  in  repair  by  them.  The  plaintiflT's  case  does  not  depend 
on  that  questioti;  but  rests  on  the  proposition  that  the  defend- 
ant, having  undertaken  for  a  consideration  to  transmit  to  39 
Arch  Street,  and  the  building  beyond,  power  for  the  use  of 
the  tenants  in  those  buildings,  from  the  engine  operated  by 
him  in  the  basement  of  his  own  building,  was  bound  to  exer- 
cise reasonable  care  to  see  that  the  pulleys  and  shafting  which 
he  used  for  that  purpose  were  in  a  suitable  condition  to  per- 
form the  work  for  which  he  was  using  them,  without  danger 
to  persons  rightfully  on  the  premises,  and  themselves  in  the 
exercise  of  due  care;  and  that  if  the  defendant,  or  his  servants 
or  agents,  were  negligent  in  their  use  of  the  shafting  and 
pulleys,  or  their  management  of  the  appliances  by  which 
power  was  transmitted  from  the  engine  in  the  basement  of  41 
Arch  Street,  and  the  plaintiff,  being  herself  in  the  exercise  of 
due  care,  and  rightfully  upon  the  premises,  was  injured 
thereby,  then  she  is  entitled  to  recover  of  the  defendant  for 
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the  injuries  so  sustained.  In  this  view  of  the  case,  it  is  im- 
material whether,  under  the  terms  of  the  lease,  Rockwell  and 
Churchill  or  the  defendant  were  to  keep  the  belting,  shafting, 
and  pulleys  in  repair.  If  Rockwell  and  Churchill  were  to 
keep  them  in  repair,  and  did  not,  still  their  negligence  did 
not  excuse  the  defendant  for  the  want  of  due  care  on  his  part. 
It  was  his  duty,  as  an  ordinarily  prudent  man,  to  see  that,  as 
against  persons  rightfully  on  the  premises,  and  in  the  exercise 
of  due  care,  the  shafting  and  pulleys  which  he  was  using 
were  suitable  and  safe  for  the  purpose,  and  that  the  appliances 
used  by  him  for  transmitting  power  were  properly  managed 
by  his  servants,  and  he  cannot  excuse  his  own  want  of  care, 
or  that  of  his  servants,  by  showing  that  Rockwell  and  Church- 
ill were  bound  to  keep  the  shafting  and  pulleys  in  repair, 
and  that  if  they  had  done  so  the  accident  to  the  plaintiflF  would 
not  have  happened:  Blessington  v.  Boston,  153  Mass.  409,  and 
cases  cited.  He  used  them  as  they  were,  and  he  must  be  held 
to  have  taken  the  risk  attending  their  use:  Oill  v.  Middleton, 
105  Mass.  477;  7  Am.  Rep.  648;  Priest  v.  Nichols,  116  Mass. 
401. 

These  considerations  dispose  of  the  second,  third,  and  fourth 
requests  for  rulings  by  the  defendant,  and  also  of  his  objec- 
tions to  the  introduction  of  the  evidence  by  the  plaintiff,  tend- 
ing to  show  that  the  shaft  was  not  suflBciently  supported,  and 
should  have  had  an  additional  hanger;  that  a  shelf  under- 
neath it  would  have  tended  to  afford  protection,  and  was  often 
placed  under  shafts  similarly  located,  and  that  safety  would 
have  been  promoted  by  a  larger  shaft.  This  testimony  bore 
directly  upon  the  question  whether  the  defendant  was  justified, 
as  a  man  of  ordinary  prudence  and  care,  in  using  the  shaft 
and  pulleys  as  they  were,  and  was  plainly  admissible  upon 
that  issue.  The  defendant  also  objected  to  the  admission  of 
testimony  by  the  plaintiff,  tending  to  show  that  an  examina- 
tion of  the  broken  ends  of  the  shaft  was  made  after  its  fall, 
and  that  there  were  dark  streaks,  as  though  there  had  been  a 
flaw  or  previous  crack  in  it,  and  rust  extending  from  one  third 
to  one  half  way  through.  The  objection  was  put  on  the  ground 
that  it  was  not  admissible  under  the  declaration.  But  it  was 
clearly  allowable  under  the  second  count.  This  count  was  not 
demurred  to,  and  though  imperfectly  drawn,  no  objection,  so 
far  ^  the  exceptions  show,  was  taken  to  it  at  the  trial:  Eaton 
V.  Fitchburg  R.  R.  Co.,  129  Mass.  364.  The  defendant  also 
further  objected  to  testimony  on  the  part  of  the  plaintiff,  tend- 
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ing  to  show  that  after  the  accident  he  (the  defendant)  repaired 
the  stairs  where  the  fall  of  the  shaft  hroke  and  damaged  them, 
and  caused  some  wooden  sheathing  to  be  placed  just  under  the 
belt  which  ran  across  the  room  just  below  the  ceiling  of  the 
fifth  floor;  and  he  objected,  after  the  lease  had  been  admitted, 
to  the  introduction  of  testimony  that  the  defendant's  engineer 
oiled  the  shafting  that  fell,  and  the  other  shafting  in  the  sec- 
ond, third,  and  fourth  floors  in  41  Arch  Street,  and  laced  the 
belts  on  this  shafting  when  necessary,  and  that  Rockwell  and 
Churchill  did  not  take  any  care  of  it.  But  this  was  all  com- 
petent for  the  purpose  of  showing  that  the  defendant  was 
using  and  exercising  control  over  the  shafting  and  pulley  that 
fell,  for  the  purpose  of  transmitting  power  to  39  Arch  Street 
and  the  building  beyond,  from  his  engine  in  the  basement  of 
41  Arch  Street.  The  vital  question  in  the  case  was,  whether 
the  defendant  was  using  and  exercising  control  over  the  shaft- 
ing and  pulley  that  fell  for  that  purpose,  and  this  testimony 
tended  to  show  that  he  was:  Headman  v.  Conway ,  126  Mass. 
374.  Whether  a  portion  of  it  was  admitted  before  or  after  the 
lease  was  introduced  could  make  no  difference,  and  work  no 
harm  to  the  defendant.  The  lease  from  the  defendant  to 
Rockwell  and  Churchill  could  not  bar  the  plaintiff  from  show- 
ing that  the  defendant  was  in  fact  using  and  exercising  control 
over  the  shafting,  belting,  and  pulleys  for  the  purpose  of  trans- 
mitting power  to  other  premises:  QUI  v.  Middleton,  105  Mass. 
477;  7  Am.  Rep.  548. 

The  defendant  asked  the  court,  in  the  fifth,  sixth,  and 
seventh  requests  which  he  presented,  to  rule,  in  substance, 
that  if  Rockwell  and  Churchill  were  in  control  of  the  stairway, 
or  if  they  were  not,  and  it  had  become  apparent  or  known  to 
them  or  their  employees  before  the  shaft  fell  that  it  was  dan- 
gerous to  pass  under  it  or  to  use  the  stairs,  and  they  knew  of 
this  in  season  to  have  prevented  the  plaintiff  from  passing 
over  the  stairs  under  the  shaft,  or  with  ordinary  care  on  their 
part  might  have  warned  and  prevented  her  from  passing  over 
the  stairs,  then  the  defendant  was  not  liable.  The  court  de- 
clined to  rule  as  thus  requested,  and  instructed  the  jury  that 
no  negligence  of  any  employee  of  Rockwell  and  Churchill  in 
omitting  to  give  the  plaintiff  warning  was  to  be  imputed  to 
her  as  her  negligence,  but  the  question  of  her  due  care  was 
to  be  determined  by  her  own  action  under  the  circumstances 
that  existed,  so  far  as  these  circumstances  were  known  to  her. 
We  think  that  the  court  was  right  in  refusing  to  instruct  the 
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jury  as  requested  by  the  defendant.  Neither  Rockwell  and 
Churchill  nor  any  of  their  employees  owed  to  the  defendant 
the  duty  of  warning  the  plaintiflf  against  the  danger.  Their 
failure  to  warn  her  does  not  constitute  contributory  negligence 
or  a  want  of  due  care  on  her  part,  or  relieve  the  defendant 
from  the  consequences  of  his  own  carelessness  or  that  of  his 
servants.  If  the  omission  of  one  co-servant  to  warn  another 
co-servant  of  an  impending  danger  could  be  said  in  any  case 
to  be  the  proximate  cause  of  the  injury  to  the  latter,  it  is  suf- 
ficient to  say  that  the  plaintiff  and  the  other  employees  of 
Rockwell  and  Churchill  were  not  co-servants  under  the  de- 
fendant, but  under  that  firm:  Swords  v.  Edgar,  59  N.  Y.  28; 
17  Am.  Rep.  295;  Oalvin  v.  Mayor  etc.  of  New  York^  112  N.  Y. 
223. 

The  only  question  remaining  is  that  of  due  care  on  the  part 
of  the  plaintiff,  which  arises  under  the  first  ruling  asked  for 
by  the  defendant,  that,  upon  all  the  evidence,  the  plaintiff  was 
not  entitled  to  recover.  The  plaintiff  was  a  type-setter,  and 
worked  at  a  frame  on  the  fourth  floor,  and  when  she  had  filled 
a  galley  with  type,  it  was  her  duty  to  carry  it  to  the  fifth  floor. 
She  testified  that  she  remembered  starting  to  go  upstairs 
with  a  galley  of  type  to  put  it  on  the  press,  but  remembered 
nothing  more  till  she  found  herself  in  the  hospital.  It  ap- 
peared that  several  of  the  employees  of  Rockwell  and  Church- 
ill noticed  a  wabbling  of  the  shaft  shortly  before  it  fell,  and 
had  heard  a  grating  noise  from  it;  and  Woods,  a  foreman  in 
their  employ,  sent  a  boy  to  the  engineer  to  notify  him  that 
something  was  wrong  about  the  shaft,  and,  a  few  seconds  be- 
fore the  shaft  fell,  called  out  from  the  top  of  the  stairs  on  the 
fifth  floor  to  keep  off  the  stairs.  Several  persons  working  near 
the  plaintiff  heard  him  tell  the  boy  to  go  for  the  engineer,  for 
the  shafting  was  loose.  It  did  not  appear  that  the  attention 
of  the  plaintiff  was  called  by  any  one  to  the  condition  of  the 
shaft,  or  that  she  heard  any  remark  about  it.  She  was  at- 
tending to  her  work,  and  a  want  of  due  care  cannot  be  im- 
puted to  her  in  failing  to  hear  what  was  not  addressed  to  her. 
At  the  time  of  the  injury  she  was  rightfully  on  the  stairs,  and 
no  warning  was  given  her  specially.  There  was  no  reason 
why  she  should  observe  the  condition  of  the  shaft  and  pul- 
leys, and  if  there  had  been,  it  was  no  more  strange  that  she, 
with^the  galley  of  type  in  her  hands,  on  which  her  attention 
was  no  doubt  fixed,  should  not  have  noticed  the  shaft  and 
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pulley,  or  have  heard  the  warning  of  Woods,  than  that  Woods, 
standing  at  the  top  of  the  stairs  and  watching  the  shaft,  and 
warning  people  to  keep  oflF  the  stairs,  should  not  have  seen 
her  as  she  was  in  the  act  of  mounting  them.  Notwithstand- 
ing the  blank  in  the  memory  of  the  plaintiff,  the  circum- 
stances attending  the  accident  were  developed  sufficiently  to 
enable  the  jury  to  pass  fairly  upon  the  question  of  due  care 
on  her  part,  and  it  was  properly  left  to  them  to  do  so:  Ifa- 
guire  v.  Fitchburg  R.  R.  Co.,  146  Mass.  379. 
Exceptions  overruled.        

Landlord  andTsmant — Landlord's  Liabilitt  tok  Dktioi8  ik  Pbuc* 
XBKS.  —  A  landlord  is  answerable  for  defects  in  the  premises  of  which  ha  has 
no  actual  knowledge,  and  through  which  his  tenants  are  injured:  Lindaey  v. 
Leighton,  150  Mass.  285;  15  Am.  St.  Rep.  199,  and  note.  Defendant  rented 
a  floor  in  a  building  to  L.,  and  supplied  him  with  machinery  for  his  business. 
The  plaintiff  was  injured  while  attempting  to  pass  the  shaft  of  the  machin- 
ery. There  wu  no  cause  of  action  against  the  defendant:  Ryan  ▼.  WUaon, 
87  N.  Y.  471;  41  Am.  Rep.  384.  A  landlord  is  not  liable  to  a  tenant,  or  one 
on  the  premises  at  the  tenant's  request,  for  the  explosion  of  a  boiler  thereon: 
Jaffe  V.  HarUau,  56  N.  Y.  398;  15  Am.  Rep.  438.  A  landlord  is  not  liable 
to  one  on  the  premises  at  the  request  of  the  tenant:  McKenzie  v.  Cheetham, 
83  Me.  643.  A  landlord  is  not  liable  to  a  tenant  for  injuries  caused  by  de- 
fects in  premises,  in  the  absence  of  a  stipulation  for  repair:  WUlson  v.  Tread- 
veil,  81  CaL  58.  The  lessors  of  a  defective  wharf  will  be  liable  for  injuries 
sustained  by  a  laborer  while  working  thereon,  caused  by  such  defects:  Sworda 
y.  Edgar,  59  N.  Y.  28;  17  Am.  Rep.  295,  and  note;  extended  note  to  OodU^ 
T.  Hagerty,  59  Am.  Dec  733-74a 
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[IM  MassaCHCSBTts,  696.] 
Trusts  —  Voluntart  Skttlkmknt  —  Rktooation.  —  A  voluntary  settle- 
ment,  completely  executed,  with  no  power  of  revocation  reserved,  can- 
not  be  set  aside,  except  upon  proof  of  mental  incapacity,  mistake,  fraud, 
nndne  influence,  or  the  accomplishment  of  the  purposes  of  the  trust,  or 
the  consent  of  all  parties.  CSonsequently,  if  a  married  woman  volun- 
tarily conveys  her  property  in  trust,  to  place  it  beyond  her  husband's 
control,  with  no  power  of  revocation  reserved,  the  trustee  to  hold  for  her 
during  her  life,  and  upon  her  death  as  she  may  appoint  by  will,  or  in 
default  of  appointment,  to  her  issue,  her  children  have  a  beneficial  in- 
terest in  the  trust  fund,  and  she  is  not  entitled,  after  divorce,  to  have 
the  trust  revoked  without  her  children's  consent. 

Petition  to  revoke  a  trust.     The  petitioner  was  formerly 
the  wife  of  one  Billings,  and  to  place  her  property  beyond  his 
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control,  she  conyeyed  it  to  a  trustee,  to  hold  in  trust  for  her 
for  her  life,  and  upon  her  death  as  she  might  appoint  by  will, 
or  in  default  of  such  appointment,  to  her  issue  surviving,  or 
in  default  of  issue,  to  her  heirs.  She  reserved  no  power  of 
revocation  in  the  trust  deed,  and  after  its  execution,  obtained 
a  divorce  from  Billings,  and  married  one  Thurston.  She  had 
three  children  by  her  first  marriage,  all  of  whom  were  minors 
at  the  time  of  filing  the  petition,  and  therefore  unable,  on  ac- 
count of  their  infancy,  to  give  a  valid  consent  to  the  revoca- 
tion of  the  trust.  The  trustee,  who  had  converted  the  trust 
property  into  money,  gave  his  assent  to  the  petition.  Judg- 
ment dismissing  the  petition,  and  the  petitioner  appealed. 

/.  /.  Feelyy  for  the  petitioner. 

Lathbop,  J.  The  general  rule  in  this  commonwealth  un- 
doubtedly is,  that  a  voluntary  settlement  which  is  completely 
executed,  with  no  power  of  revocation  reserved,  cannot  be 
revoked  or  set  aside,  except  upon  proof  of  mental  incapacity, 
mistake,  fraud,  or  undue  influence:  Hildreth  v.  Elioi^  8  Pick. 
293;  Viney  v.  Ahhott,  109  Mass.  300;  Sewall  v.  RoheHs,  115 
Mass.  262. 

Where,  however,  "the  whole  objects  and  purposes  of  the 
trust  have  been  accomplished,  the  interests  created  under  it 
have  all  vested,  the  parties  request  it,  and  the  trustee  con- 
sents," a  court  of  equity  may  decree  the  determination  of  the 
trust:  Hoar,  J.,  in  Boioditch  v.  Andrew,  8  Allen,  339;  see  also 
Smith  v.  Harrington,  4  Allen,  566;  Inches  v.  Hill,  106  Mass. 
575;  Petition  of  Stone,  138  Mass.  476;  Gannon  v.  Ruffin,  151 
Mass.  204. 

The  case  at  bar  falls  within  the  rule,  and  not  within  the 
exception.  The  children  of  the  petitioner  have  a  beneficial 
interest  in  the  trust  fund,  and  they  have  not  assented  to  the 
termination  of  the  trust. 

The  petitioner  contends  that,  where  no  motive  exists  for  not 
inserting  a  power  of  revocation,  the  absence  of  such  power  is 
prima  facie  evidence  of  a  mistake.  But  if  she  had  retained 
such  a  power,  it  would  have  defeated  the  object  of  the  settle- 
ment, which  was,  as  she  alleges,  to  place  the  property  beyond 
the  interference  or  control  of  her  then  husband:  Keyea  v. 
Carleton,  141  Mass.  45;  55  Am.  Rep.  446. 

The  decree  of  the  justice  of  the  superior  court  dismissing 
the  bill  must  be  affirmed. 
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TBcns  —  RsTOOATioir.  —  Ad  absolate  and  nnoonditioaal  tmat  created  hj 
a  father  in  favor  of  bia  children  cannot  be  revoked  by  him  by  nndertaking 
to  annex  thereto  apeoial  terms  not  expressed  in  the  original  declaration  of 
trust:  Dietermm'i  Appeal,  116  Pa.  St.  198;  2  Am.  St.  Rep.  547.  and  note.  It 
may  be  reroked  by  a  renunciation  by  the  cestui  que  truaL  SkipwUh  t.  CW- 
moHl^an,  8  Leigh,  271;  31  Am.  Dea  642;  Crue  t.  CaULweO,  62  N.  J.  L.  216L 
A  Tolnntary  tnut  perfectly  created,  and  resting  on  a  meritorions  eoiuider»> 
tioD,  is  irrsrooable:  HcOek  r.  A.  Joteph,  68  Mich.  220;  Oajflord  r.  Lafayette, 
116  Lid.  4231 
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Olnbt  v.  German  Insdbanob  Company. 

[88  MICHIOAN,  IM.] 

ImvKAHOB.  — CoHomoN  Avoiding  Poliot  if  the  property  inaared  shall  be- 
oome  encumbered  by  a  chattel  mortgage  is  reasonable  and  valid. 

IiraaBAiiOK — Chanob  in  Iktekest.  — Thb  Exkoution  or  a  Chattel  Mort- 
OAOB  B7  A  Partner  on  the  partnership  chattels,  and  inaared  for  th« 
benefit  of  the  firm,  is  such  a  ohange  in  interest  in  th«  sabjeot  of  insur- 
ance as  will  render  it  void. 

George  W.  Bates,  for  the  appellants. 

Howard  and  Roes,  for  the  defendant. 

Long,  J.  The  plaintiffs  were  partners,  carrying  on  a  gro- 
cery business  in  the  city  of  Detroit. 

On  the  first  day  of  May,  1890,  they  procured  a  policy  of  in- 
surance of  $400  in  the  defendant  company,  —  $250  on  a  stock 
of  flour,  feed,  and  other  goods,  and  $150  on  hay,  etc.  The 
policy  was  for  one  year.  After  the  insurance  was  procured,  it 
appears  one  of  the  plaintiffs  gave  a  chattel  mortgage  upon  the 
property  described  to  secure  an  individual  debt  of  his.  On 
July  12,  1890,  the  goods  caught  fire,  and  were  destroyed  and 
injured  to  the  extent  of  $319.87.  The  defendant  company  had 
no  knowledge  of  the  chattel  mortgage  until  after  the  fire.  It 
refused  to  pay  the  loss,  and  on  the  trial  in  the  circuit  court 
the  jury  was  instructed  to  find  a  verdict  for  the  defendant 
Plaintiffs  bring  error. 

The  policy  sued  upon  is  what  is  known  as  a  "  Michigan 

Standard   Policy,"   and  contains   this  clause:   "This  entire 

policy,  unless  otherwise  provided  by  agreement  indorsed  horpon 

tti 
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or  added  hereto,  ehall  be  void  ....  if  the  subject  of  insur- 
ance be  personal  property,  and  be  or  become  encumbered  by 
a  chattel  mortgage;  or  if  any  change  other  than  by  the  death 
of  the  insured  takes  place  in  the  interest,  title,  or  possession 
of  the  subject  of  insurance,  whether  by  legal  process  or  judg- 
ment, or  by  voluntary  act  of  the  insured,  or  otherwise." 

The  defense  to  the  action  is  based  upon  the  proposition  that 
the  placing  of  the  chattel  mortgage  by  one  partner  upon  the 
partnership  property  for  his  individual  benefit  works  a  change 
in  the  interest  of  the  insured,  so  that  the  policy  becomes  void 
under  the  stipulations  above  quoted,  contained  in  the  policy. 

This  stipulation  in  the  policy  in  regard  to  giving  chattel 
mortgages  is  valid  and  reasonable,  and  we  think  the  court 
below  not  in  error  in  directing  verdict  for  defendant.  The 
placing  of  the  chattel  mortgage  by  one  partner  for  his  individ- 
ual benefit  upon  the  partnership  chattels  works  a  change  of  in- 
terest therein.  In  Hicks  v.  Farmers*  Ins.  Co.^  71  Iowa,  119,  60 
Am.  Rep.  781,  it  was  held  that  "a  condition  in  a  fire  insurance 
policy  issued  to  a  firm,  that  the  property  should  not  afterwards 
be  in  any  manner  encumbered,  was  violated  by  the  executioD 
of  a  mortgage  by  one  of  the  partners  on  his  undivided  one- 
third  interest  in  the  property,  and  by  a  judgment  against  him, 
which  became  a  lien  to  his  said  interest." 

We  think  the  company  discharged  from  liability  on  the 
policy  by  such  an  encumbrance  without  its  knowledge,  or  any 
notice  to  it,  and  its  assent  thereto.  The  placing  of  the  chattel 
mortgage  thereon  by  one  partner  may  not  have  changed  the 
title  or  possession,  but  there  was  a  change  of  interest,  which 
was  provided  against  by  the  policy. 

The  court  was  not  in  error  in  directing  verdict  and  judg- 
ment for  defendant. 

The  judgment  of  the  court  below  will  be  affirmed,  with  costs. 


Ihsitrahct— Chahob  tit  Iktkrbst  —  MoBTOAOB. — A  condition  in  aflr« 
inanraQce  policy  that  the  property  should  not  afterwards,  in  any  manner,  be 
encambered  is  violated  by  the  execution  of  a  chattel  mortgage  by  one  of  the 
partners  on  his  undivided  interest  in  the  property:  HicJu  v.  Farmera'  Ina.  Co., 
71  Iowa,  119;  60  Am.  Rep.  781.  If  an  insurance  policy  on  real  and  personal 
property  is  conditioned  to  be  void  if  property  be  encumbered,  and  the  realty 
is  mortgaged,  the  policy  is  void,  unless  the  risk  on  the  personalty  is  not 
affected  by  the  mortgage:  McOowan  v.  People* a  etc  Itu.  Co.,  54  Vt.  211;  41 
Am.  Rep.  843;  jEtna  In$.  Co.  t.  Beah,  44  Mich.  5S;  88  Am.  Rep.  228,  and 
•ot*. 
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Chaddook  V.  Plummbb. 

[88  Michigan,  225.] 
Kkoligbitob.  — Ir  A  Father  Bitts  an  Air-oun  roR  Hia  Son,  nine  yean 
of  age,  and  provides  bim  with  shot  commoaly  nsed  in  snob  a  toy,  char* 
ging  him  not  to  let  other  boys  have  it,  and  the  son  leaves  it  in  an  out< 
house,  where  it  is  found  by  another  boy,  ten  years  of  age,  who  is  allowed, 
with  the  permission  of  its  owner's  mother,  to  use  it,  and  it  is  by  the  latter 
boy  shot  ofiF,  and  the  shot  with  which  it  is  loaded  hits  a  man  standing  in 
a  public  street  and  destroys  his  eye,  the  father  is  not  chargeable  with 
negligence  in  purchasing  the  gun  and  giving  it  to  his  son,  nor  is  h« 
answerable,  for  any  reason,  to  the  person  thus  injured. 

N.  A.  Hamilton,  for  the  appellant. 

George  M.  Valentine  and  George  S.  Clapp,  for  the  defendant. 

Morse,  J.  Plaintiff  brought  this  suit  in  the  Berrien  circuit 
court  to  recover  damages  for  the  loss  of  his  right  eye,  which 
was  destroyed  by  a  shot  from  an  air-gun  in  the  hands  of  a 
boy  named  Roscoe  Tabor.  The  circuit  judge  directed  a  ver- 
dict for  the  defendant. 

The  facts  proven  are  substantially  as  follows:  During  the 
last  of  July  or  first  of  August,  1890,  the  defendant  bought  an 
air-gun  and  gave  it  to  his  son,  Harry  Plummer,  a  lad  aged 
about  nine  years.  Defendant  also  bought  at  the  same  time 
some  shot,  such  as  are  used  in  air-guns.  Defendant  cautioned 
his  son  to  be  careful  in  using  the  gun.  The  shot  were  all  used 
in  about  two  days,  and  some  time  later,  defendant  bought  his 
son  more  shot,  which  were  used  in  half  a  day.  No  other  shot 
were  bought  or  furnished  by  the  defendant,  or  by  his  order,  or 
with  his  knowledge.  Mrs.  Plummer,  the  wife  of  the  defendant, 
bought  her  son  Harry  some  shot,  which  he  also  fired,  except 
four  shot,  by  one  of  which  plaintiflF  was  injured.  On  the  morn- 
ing of  the  accident,  September  3,  1890,  Harry  fired  the  shot 
bought  by  his  mother,  except  the  four  shot,  and  put  the  gun 
in  the  storm-house,  which  was  a  part  of  the  dwelling,  and  put 
the  four  shot  on  a  table-cloth,  and  went  to  school.  Mr,  Plum- 
mer was  not  at  home.  The  Tabor  boy  came  there  with  some 
rutabagas,  and  began  looking  and  traveling  about  the  prem- 
ises, and  found  the  gun  in  the  storm-house,  and  then  asked 
Mrs.  Plummer  for  some  shot,  and  she  handed  him  the  four 
shot  which  Harry  had  left  on  the  table.  She  directed  him  to 
shoot  at  the  hen-coop  in  the  rear  of  the  house.  The  boy  fired 
one  sbot  at  the  hen-coop,  one  at  an  apple-tree,  and  then  he 
went  around  to  the  north  side  of  a  new  house  which  Mr. 
Plummer  was  building,  to  a  point  about  a  rod  east  of  the 
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fi'ont  of  the  new  house,  and  eight  or  ten  feet  north  of  it.  Tlie 
boy  was  facing  the  west,  and  the  stroet  was  to  the  west  of 
him,  and  the  street  runs  northwest  and  southeast.  He  put 
a  grape  on  a  plank,  and  looked  to  see  if  any  one  was  in  the 
street,  and  seeing  no  one,  he  held  the  muzzle  of  the  gun  about 
two  and  a  half  feet  from  the  grape,  and  the  gun  was  pointed 
down,  and  fired.  The  distance  west  to  the  street  from  where 
the  boy  was  when  he  shot  is  from  seventy  to  one  hundred 
feet.  Mr.  Chaddock  at  the  time  the  shot  was  fired  was  stand- 
ing in  the  street,  looking  at  this  new  house  of  the  defendant. 
The  shot  glanced  from  the  board  and  struck  him  in  the  eye, 
destroying  it.  The  street  was  a  frequently  traveled  highway 
in  the  village  of  Benton  Harbor,  then  containing  about  three 
thousand  seven  hundred  inhabitants,  and  at  a  point  where  de- 
fendant had  long  resided.  Defendant's  boy  Harry  was  nine 
years  of  age  when  the  gun  was  purchased,  and  the  Tabor  boy 
was  ten  years  old  when  the  shot  was  fired.  The  gun  was  the 
common  make  of  to}'  air-gun  for  children,  breaking  in  the  mid- 
dle for  the  insertion  of  the  shot,  and  when  closed  again,  operat- 
ing with  a  spring,  compressing  the  air  and  expelling  the  shot. 
The  shot  used  were  "  BB,"  or  "  double  B."  Harry  was  told 
by  his  father  not  to  lend  the  gun  to  other  boys,  as  they  might 
break  it  The  Tabor  boy  lived  out  in  the  country,  and  occa- 
sionally visited  at  defendant's.  It  does  not  appear  that  the 
defendant  knew  of  the  purchase  of  shot  by  his  wife,  or  that 
his  boy  had  used  all  the  shot  purchased  for  him  by  defendant. 
The  contention  of  the  plaintiff  is,  that  the  air-gun  in  question 
is  a  dangerous  weapon,  and  that  the  defendant  did  not  use 
sufficient  care  in  the  keeping  of  it  upon  his  premises;  that,  at 
any  rate,  the  question  whether  he  did  use  such  care  or  not 
should  have  been  submitted  to  the  jury.  But  as  the  facts  are, 
the  defendant  cannot  be  held  responsible  for  the  injury  to 
plaintiff,  unless  it  was  negligence  sufficient  to  support  this 
action  in  buying  the  gun  and  allowing  his  son  to  use  it.  He 
cannot  be  considered  negligent  in  any  other  respect  He 
cautioned  his  boy  to  be  careful  in  its  use,  and  no  carelessness 
of  bis  own  son  was  shown  at  any  time  in  his  use  of  it  The 
defendant  and  his  son  were  neither  of  them  responsible  in 
any  way,  except  owning  the  gun,  for  the  use  of  it  by  the 
Tabor  boy.  It  was  kept  inside  the  house,  for  the  storm-door 
was  an  inclosure.  If  it  came  into  the  hands  of  Tabor  through 
the  negligence  of  any  one,  it  was  the  negligence  of  ih«  wife, 
for  which  the  defendant  is  not  liable. 
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This  air-gun  may  be  a  dangerous  weapon  in  a  certain  sense. 
The  shot  fired  from  it  will  not  penetrate  clothing,  but  it  will 
put  out  the  eye  of  a  person,  and  will  kill  small  birds  and  some 
small  animals.  These  guns  are  in  common  and  every-day 
use  by  children;  over  four  hundred  of  them  were  sold  in  one 
season  by  a  dealer  at  Benton  Harbor.  But  it  is  not  more 
dangerous  in  the  hands  of  children  than  a  bow  and  arrow  and 
many  other  toys.  It  would  hardly  be  good  sense  to  hold  that 
this  air-gun  is  so  obviously  and  intrinsically  dangerous  that 
it  is  negligence  to  put  it  in  the  hands  of  a  child  nine  years  of 
age,  and  that  such  negligence  would  make  the  person  so  put- 
ting it  in  the  hands  of  the  child  responsible  for  the  act  of 
another  child  getting  possession  of  it  without  defendant's 
consent  or  knowledge.  Even  if  the  gun  had  been  left  lying 
on  the  ground  in  the  yard  of  the  defendant,  and  the  Tabor  boy 
h&d  picked  it  up  outside  the  house,  and  used  it,  the  defendant 
would  not  have  been  responsible  for  the  damage  done  by  the 
boy.  An  ax  is  considered  a  dangerous  weapon,  but  if  one 
leaves  an  ax  by  his  wood-pile,  and  a  child  comes  into  the 
yard,  picks  it  up,  and  injures  another  with  it,  is  the  owner  of 
the  axe  liabl  for  damage  because  he  has  not  put  this  deadly 
weapon  under  lock  and  key? 

And  if  it  be  granted  that  this  air-gun  loaded  is  a  dangerous 
weapon,  as  is  a  gun  loaded  with  powder  and  ball,  would  this 
fact  make  the  defendant  liable?  I  think  not.  Suppose  a 
person,  owning  a  shot-gun,  should  put  the  same,  unloaded, 
within  the  storm-door  of  his  house,  and  a  neighbor's  boy,  ten 
years  of  age,  without  the  knowledge  or  consent  of  the  owner, 
should  pick  up  the  gun,  and  obtain  from  the  wife  or  some 
other  member  of  the  household  a  loaded  cartridge,  and  take 
the  gun  out  and  discharge  it,  accidentally  wounding  some  one, 
would  the  owner  of  the  gun  be  responsible  for  the  damage  re- 
sulting to  the  injured  person?  To  so  hold  him  responsible 
would  necessitate  the  keeping  of  unloaded  fire-arms  under 
lock  and  key,  with  the  key  in  the  possession  at  all  times  of 
the  owner.  This  is  not  a  case  of  leaving  a  torpedo  or  dyna- 
mite where  it  may  be  expected  that  children  will  find  and 
play  with  it.  An  unloaded  gun  is  harmless;  a  torpedo  or 
dynamite  is  not,  but  is  dangerous  anywhere  and  under  all 
'  circumstances  to  those  not  acquainted  with  the  proper  method 
of  haadling  it,  and  liable  to  explode  even  in  the  hands  of  those 
who  are  expert  in  using  it. 

In  my  opinion,  it  was  not  negligence  per  %e  for  the  defendant 
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to  buy  this  toy  gun  and  place  it  in  the  hands  of  his  boy,  nine 
years  of  age;  and  there  were  too  many  intervening  causes, 
without  the  act  or  knowledge  of  the  defendant,  between  the 
buying  of  the  gun  and  the  injury,  to  hold  the  defendant  liable 
for  its  use  in  this  case.  If  his  own  son  had,  in  any  manner, 
contributed  to  the  accident,  a  different  question  would  arise, 
upon  which  I  express  no  opinion. 
The  judgment  must  be  affirmed,  with  costs. 

Parkih*  and  Child  — NEaLiOENCB. — The  father  of  a  child  eleven  yean 
old  is  not  liable  for  negligently  allowing  him  to  have  a  loaded  pistol,  with 
which  he  carelessly  shot  another  child:  Hagerty  v.  Potoera,  66  Cal.  368;  56 
Am.  Kep.  101,  and  note.  A  father  is  not  liable  where  a  minor  son,  without 
his  eonsent,  took  his  horse  and  buggy  and  left  it  standing  on  the  street,  and  ib 
ran  away  and  caused  damage:  Maddoz  v.  Brown,  71  Me.  432;  36  Am.  Rep. 
336,  and  note.  A  father  permitting  his  young  children  to  commit  acts  oa 
his  premises  likely  to  cause  injury  to  persons  passing  is  responsible  tberefort 
Hoveruon  ▼.  Noker^  60  Wis.  511;  50  Am.  Rep.  381,  and  note. 


American  Bronze  Company  v.  Gillette. 

[88  MiCHIQAM,  231.] 

Balks.  —  Whin  the  Sttbjeot  or  a  Salb  is  mot  is  Existenos  at  the  time 
of  the  contract,  the  agreement  that  it  shall,  when  existing,  possess  certain 
qualities  is  not  a  mere  warranty,  but  is  a  condition  the  performance  of 
which  is  precedent  to  any  obligation  upon  the  vendee  under  the  oon« 
tract. 

Sals,  Exeoutort  Contract  or,  Right  to  Rescind  Contract  on  Mis- 
FBRroRUANCB.  —  If  a  contract  is  to  furnish  a  monument  with  certain 
inscriptions,  and  it  is  furnished  with  one  of  such  inscriptions  omitted, 
the  purchaser  may  for  that  reason  not  only  reject  the  monument,  bnt 
rescind  the  order,  and  the  vendor  has  not  thereafter  the  right  to  make, 
famish,  and  require  the  purchaser  to  accept  another  monument  eon* 
forming  to  the  original  order. 

J.  J.  Van  Riper  and  Edward  Bacon^  for  the  appellant. 

Theo.  O.  Beaver  and  Oeorge  S.  Clappy  for  the  defendants. 

Morse,  J.  March  28,  1888,  Henry  Gitchel,  deceased,  gave 
to  the  plaintiff's  agent,  Charles  C.  Sherrill,  of  Niles,  Michigan, 
an  order  for  a  monument,  with  certain  inscriptions  thereon, 
among  which  was  the  following:  "  Lower  tablet:  *  Rosanna 
Gitchel,  wife  of  James  Miller.  Died  July  30,  1876.  Age  30 
yrs.  11  months.*" 

The  order  provided  that  the  shipment  was  to  be  made  to 
Mr.  C.  C.  Sherrill,  Niles,  "  as  soon  as  convenient  after  June  1, 
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1888.     Payment  to  be  made  in  cash  after  work  is  set  in  the 

cemetery This  monument  is  fully  warranted  in  every 

respect  to  be  just  as  represented  in  our  circulars." 

The  contract  price  was  eight  hundred  dollars.  The  monu- 
ment was  shipped  June  30, 1888.  It  arrived  at  Niles  July  14, 
1888,  and  was  erected  upon  Henry  Gitchel's  lot  in  the  ceme- 
tery at  that  place.  The  inscription  above  noted  was  not  per- 
fect, the  age  being  left  out,  so  that  it  read:  "  Rosanna  Gitchel, 
wife  of  James  Miller.     Died  July  30,  1876." 

This  defect  was  discovered  by  Sherrill,  the  agent  of  plain- 
tiff, who  notified  the  company  thereof  some  time  prior  to 
August  8,  1888.  Mr.  Henry  Gitchel  died  before  the  trial  of 
the  suit  in  the  court  below,  and  we  are  therefore  deprived  of 
his  evidence,  but  the  following  notice,  served  by  him  upon  the 
plaintiff,  shows  that  at  its  date  plaintiff  had  made  some  pro- 
posal to  him  in  regard  to  remedying  this  omission:  — 

*'To  American  White  Bronze  Co.,  Chicago,  111. 

"  You  having  failed  to  comply  with  my  order,  dated  March 
28,  1888,  for  a  white  bronze  monument,  you  are  notified  that 
I  hereby  rescind  and  revoke  said  order,  and  I  decline  to  accept 
the  proposition  made  by  you  in  relation  to  the  same  under 
date  of  August  8,  1888.        Yours,  etc., 

"  Dated  Niles,  Aug.  8,  1888.  "  Hbnby  Gitchel." 

The  plaintiff  offered  no  testimony  to  show  what  this  pro- 
posal was.  It  is  contended  by  the  plaintiff  that  this  notice 
was  not  sufficient,  in  that  it  did  not  point  out  the  defects  of 
which  Gitchel  complained,  or  in  what  respect  the  monument 
did  not  conform  to  the  order.  But  it  is  evident  that  this 
omission  in  the  inscription  was  known  to  both  plaintiff  and 
Gitchel,  and  the  notice  was  therefore  sufficient  as  regards  this 
defect.  On  receiving  the  notice,  plaintiff  consulted  an  attor- 
ney as  to  its  rights  in  the  premises,  and  after  such  consultation, 
concluded  to  furnish  Gitchel  with  an  entirely  new  monument. 
This  new  monument  was  shipped  to  Niles,  arriving  in  the 
cemetery  December  11,  1888.  It  was  found  that  the  base  was 
broken,  and  it  was  thereupon  shipped  to  the  plaintiff  at  Chi- 
cago, by  its  agent,  and  another  or  third  monument  forwarded, 
which  was  put  up  on  Gitchel's  lot,  without  his  knowledge  or 
consent,  January  14,  1889.  The  plaintiff  claims  that  this 
last  pjonument  conforms  in  every  respect  to  the  order,  and  is 
complete  and  perfect.  The  defendants  deny  this,  and  claim 
defects  in  it.     In  my  view  of  the  case,  this  contention  is  im- 
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material.  There  is  no  proof  tending  to  show  that  Henry 
Gitchel  ever  agreed  to  take  a  new  monument  in  the  place  of 
the  first  one  erected  on  his  lot;  but  when  monument  No.  2 
was  brought  to  the  cemetery,  it  is  shown  that  he  notified 
Sherrill,  plaintiff's  agent,  not  to  trespass  upon  his  lot,  and 
gave  a  written  notice  to  the  sexton,  Mr.  Lafler,  which  Lafler 
read  to  Sherrill  oa  the  day  of  its  date.  The  notice  was  as 
follows:  — 

•*  NiLEs,  December  18,  1888. 
"  Mr.  C.  H.  Lafler. 

"  I  hereby  order  you  to  forbid  Mr.  Sherrill,  or  any  member 
or  agent  of  the  American  Bronze  Company,  to  put  up  any 
monument  on  the  lot  of  David  Gitchel  estate,  in  Silver  Brook 
Cemetery,  as  I  shall  consider  it  a  trespass  if  they  do. 

"  Henry  Gitchel." 

The  material  composing  the  first  monument,  except  the 
urn,  which  could  not  be  found,  was  taken  by  the  plaintiff  and 
shipped  to  Chicago.  This  suit  is  not  brought  to  recover  the 
contract  price  for  the  first  monument  on  the  ground  that  it 
complied  with  the  agreement.  It  cannot  be  claimed  that  it 
was  accepted,  nor  is  the  action  brought  for  the  value  of  the 
monument  as  first  set  up.  It  must  be  held  that  the  plaintiff 
conceded,  when  it  undertook  to  furnish  a  new  monument  and 
took  away  the  old  one,  that  it  did  not  meet  the  requirements 
of  the  order.  The  plaintiff's  declaration  counts  upon  the  con- 
tract, and  alleges  a  fulfillment  of  it  in  making  and  putting 
up  the  monument  of  January,  1889,  with  no  hint  or  intima- 
tion of  the  matters  shown  in  the  proof  relating  to  the  first  and 
second  monuments.  The  case  was  submitted  to  the  jury, 
who  decided  in  favor  of  the  defendants. 

Various  errors  are  assigned  to  the  rulings  and  charge  of  the 
court,  but  none  of  them  are  material.  As  the  case  stood,  the 
circuit  judge  would  have  been  amply  justified  in  directing  a 
verdict  for  the  defendants.  The  defect  in  this  inscription  was 
an  important  one.  The  age  being  left  out,  there  was  no  dale 
remaining  but  the  day  and  year  of  the  death.  As  the  age 
was  made  a  particular  part  of  each  inscription  of  death,  and 
there  were  seven  of  them,  the  omission  of  it  in  this  instance 
cannot  be  considered  as  an  immaterial  defect  Henry  Gitchel 
was  not  obliged  to  accept  it  as  it  was.  It  was  undertaken  to- 
be  shown  that  what  is  known  as  a  "working  order"  was  ex- 
hibited to  him  before  the  first  monument  was  completed,  and 
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that  it  came  back  to  the  plaintiff,  marked  "0.  K."  This 
testimony  was,  however,  immaterial.  By  its  own  action  the 
plaintiff  waived  its  right,  if  it  had  any,  on  this  account  to 
force  an  acceptance  of  the  monument  as  it  was  upon  Gitchel, 
and  sought  to  remedy  it  by  building  a  new  one,  after  Gitchel 
had  repudiated  the  one  furnished,  and  without  his  consent, 
and  against  his  express  orders. 

Had  the  plaintiff,  the  defect  as  above  stated  being  admitted 
in  the  monument  first  sent,  a  right  to  build  a  new  one,  and 
put  it  up  under  the  agreement  in  the  order,  without  the  con- 
sent and  against  the  protests  of  Henry  Gitchel?  This  is  the 
only  question  in  the  case.  In  the  order  or  agreement  in  this 
case  there  was  no  provision  that  the  plaintiff  should  be  noti- 
fied of  any  defect  in  the  monument,  and  allowed  a  reasonable 
or  fixed  time  thereafter  in  which  to  remedy  such  defects. 
The  performance  of  the  contract  preceded  payment.  There 
was  a  substantial  failure  to  perform  the  contract,  and  unless 
the  plaintiff  had  the  right  to  keep  on  experimenting  until 
a  perfect  monument  was  erected,  the  plaintiff  could  recover 
nothing,  although  Gitchel  did  not  remove  the  monument  first 
furnished  at  once  from  off  his  lot.  Permitting  it  to  stand 
there  would  not  be  an  acceptance;  and  as  the  company  finally 
removed  it,  and  did  not  insist  upon  an  acceptance  of  it  as  it 
was  first  erected,  the  fact  that  Gitchel  did  not  remove  it  until 
late  in  the  fall  can  have  no  bearing  on  the  issue  here. 

I  can  find  nothing  in  the  order  or  in  law  giving  the  plaintiff 
in  this  case  a  right  to  furnish  Gitchel  the  new  or  third  monu- 
ment, for  which  this  suit  is  brought.  The  order  provided  that 
the  monument  should  be  shipped  to  Niles  as  soon  after  June 
1,  1888,  as  convenient  to  the  plaintiff.  The  plaintiff  fixed 
such  convenient  time  by  shipping  it  June  30,  1888.  It  was 
not  in  compliance  with  the  order.  There  is  nothing  in  the 
agreement  to  meet  such  a  case.  It  is  therefore  a  naked  case 
of  a  delivery  within  the  time  agreed  upon,  of  a  monument  not 
of  the  description  ordered.  In  such  case,  the  law  steps  in, 
and  says  that  the  purchaser  is  not  obliged  to  accept  it. 

"  When  the  subject-matter  of  a  sale  is  not  in  existence  at 
the  time  of  the  contract,  an  undertaking  that  it  shall,  when 
existing,  ....  possess  certain  (Qualities  is  not  a  mere  war- 
ranty, but  a  condition  the  performance  of  which  is  precedent 
to  an^  obligation  upon  the  vendee  under  the  contract":  Pope 
V.  Allis,  115  U.  S.  363. 

And  I  know  of  no  rule  of  law,  in  such  a  case  as  this,  where 

AM.  St.  Kep..  Vol.  XXVI— 19 


290  American  Bronze  Company  t;.  Gillette.      [Mich. 

the  manufacturer  has  tendered  goods  or  machinery  in  per- 
formance of  a  written  order  or  agreement  of  purchase,  that 
obliges  the  purchaser,  if  the  article  or  articles  do  not  conform 
to  the  agreement,  to  permit  the  manufacturer  to  keep  on  ten- 
dering other  goods  or  new  machinery  until  the  terms  of  his 
contract  are  performed,  unless  the  contract  expressly  provides 
that  he  shall  have  such  opportunity.  When,  as  in  this  case, 
the  article  delivered  is  not  of  the  description  of  the  article 
ordered,  the  purchaser  has  a  right  to  reject  it,  and  to  rescind 
the  contract  in  toto. 

We  are  cited  to  Davis  v.  Downs,  4  Mich.  630,  to  sustain 
plaintiflF's  claim  that  it  had  thg  right  to  remedy  the  defects 
in  the  first  monument,  or  to  furnish  a  new  one;  but  in  that 
case  there  was  no  stated  time  of  delivery,  and  it  was  held  that 
the  purchaser  undertook  to  rescind  the  contract  prematurely, 
before  all  the  castings  were  sent,  and  must  pay  for  all  the  good 
castings  that  were  delivered.  In  the  opinion  of  the  court,  there 
is  language  to  the  effect  that  the  manufacturers  had  the  right  to 
furnish  good  castings  in  the  place  of  those  that  were  defective. 
If  this  is  good  law  for  that  case,  it  does  not  apply  to  the  facta 
in  the  case  now  before  us.  Henry  Gitchel  ordered  a  monu- 
ment to  be  constructed  in  a  certain  way,  with  certain  inscrip- 
tions upon  it.  When  delivered,  a  material  inscription  was 
omitted.  It  was  not  the  monument  he  ordered.  He  had  the 
right,  under  all  the  authorities,  to  reject  it,  because  the  exist- 
ence of  the  omitted  inscription,  being  a  part  of  the  description 
of  the  thing  sold,  became  essential  to  the  identity  of  the  monu- 
ment ordered,  and  a  condition  the  performance  of  which  was 
precedent  to  any  obligation  upon  Gitchel  to  take  it:  Benjamin 
on  Sales,  sec.  1349.  There  being  no  agreement  that  the  plain- 
tiff might  remedy  defects  or  furnish  a  new  monument,  the 
contract  between  the  parties  was  at  an  end  when  Gitchel  re- 
fused to  accept  the  first  monument. 

The  judgment  is  affirmed,  with  costs. 


Salu  —  CoNbmoNAL.  —  A  contract  to  deliver  goods  not  fn  e«M  will  not 
Test  the  title  in  the  proposed  purchaser  by  a  tender  of  them.  He  has  a  right 
to  examine  them,  and  decide  whether  they  are  what  he  wants.  If  he  refuses 
them,  there  is  no  sale:  Rider  v.  KelUy,  32  Vt.  268;  76  Am.  Dec.  176.  Under 
a  contract  for  the  manafactare  of  wooden  pipe,  the  proposed  purchaser  is 
not  bound  to  accept  it  unless  it  is  of  the  kind  and  quality  suited  to  the  pur> 
poM  for  which  it  was  contracted  to  be  made:  Wyckoff  v.  Artley,  142  Pa.  St. 
467.     Sm  •ztondwl  noU  to  Marmn  8c^e  Co.  ▼.  Norton^  67  Am.  Rep.  572. 
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Whitney  v.  City  op  Port  Huron. 

[88  MiCHlOAN,  268.] 

Municipal  Corporations  —  Rrasonablb  Tims  to  iNVBSTxaATU  Claims 
AQAINST.  —  If*  the  charter  of  a  municipal  corporation  provides  that  no 
action  shall  be  maintained  on  a  claim  against  it  unless  presented  to  its 
council,  and  a  reasonable  time  allowed  to  investigate  and  pass  upon  it, 
and  the  claim  has  been  presented  for  more  than  five  weeks,  during  which 
the  council  has  met  five  times  and  baa  not  acted  upon  the  claim,  tha 
claimant  need  not  wait  longer  before  bringing  suit  thereon. 

Payment  oj?  Taxes  is  not  Voluntary  when  made  under  protest  to  pre- 
vent a  tax  sale  then  advertised,  though,  because  of  the  illegality  of  the 
taxes,  the  sale  would  have  been  void,  and  any  cloud  upon  the  title  result* 
ing  therefrom  might  have  been  removed  by  legal  proceedings. 

Taxes  —  Protest  against  Payment,  when  Sufeiciently  Specific.  —  A 
receipt  for  taxes,  across  the  face  of  which  is  written,  "  Paid  under  pro- 
test, to  protect  property  from  being  sold,  and  on  account  of  taxes  being 
illegal,"  establishes  a  protest  sufficiently  specific,  when  the  whole  pro- 
ceeding on  which  the  taxes  were  founded  was  without  jurisdiction  and 
void. 

Municipal  Corporation  —  Resolution  —  Approval,  What  is  not. — If  a 
statute  requires  resolutions  of  the  city  council  to  be  approved  and  signed 
by  the  mayor,  the  fact  that  he,  as  presiding  officer,  heard  the  resolution 
read,  put  the  motion  for  its  adoption,  declared  it  adopted,  and  in  fact 
approved  it,  and  signed  and  approved  the  journal  in  which  it  was  en- 
tered, does  not  dispense  with  his  approving  the  resolution  in  the  manner 
pointed  out  in  the  statute. 

Frank  T.  Wolcott  and  O'Brien  J.  Atkinson^  for  the  appellant. 
Frank  Whipple,  for  the  plaintiflf. 

Morse,  J.  The  plaintiflf  sues  to  recover  taxes  paid  by  her 
tinder  protest  on  a  special  assessment  levied  for  the  paving  of 
Pine  Grove  Avenue,  in  the  city  of  Port  Huron.  She  had  judg- 
ment in  the  court  below,  the  verdict  of  the  jury  being  directed 
by  the  circuit  judge  in  her  favor. 

The  first  objection  to  this  judgment  is,  that  the  plaintiff  had 
oo  right  to  sue  at  the  time  she  did.  The  charter  of  Port 
Huron  in  force  at  the  time  this  suit  was  commenced  provides 
that  it  shall  be  a  sufficient  bar  and  answer  to  any  action  or 
proceeding  in  any  court  for  the  collection  of  any  demand 
against  said  city  that  it  was  never  presented  to  the  council, 
or  if  presented,  that  the  suit  was  brought  before  the  council 
had  reasonable  time  to  investigate  and  pass  upon  it:  Local 
Laws  1885,  p.  496.  The  plaintiflf  presented  her  claim  to  the 
common  council,  and  it  was  read  at  a  meeting  of  that  body 
held  December  6,  1886.  Meetings  of  the  council  were  after- 
awards  held  December  13th,  December  20th,  January  3d,  and 
January  10th,  at  which  meetings  no  action  was  taken  in  re- 
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gard  to  plaintiff's  claim.     The  plaintiff  brought  suit  January 
12,  1887,  and  waited  long  enough  before  she  did  it. 

It  is  also  claimed  that  her  payment  of  the  tax  was  volun- 
tary. The  tax  was  paid  April  2,  1886,  and  across  the  face  of 
the  receipt  was  written  as  follows:  "Paid  under  protest,  to 
protect  property  from  being  sold,  and  on  account  of  taxea 
being  illegal," 

The  city  treasurer  had  advertised  the  plaintiff's  property  for 
sale,  and  she  had  the  right  to  presume  that  he  would  proceed 
with  the  sale.  The  fact  that  the  sale  would  have  conveyed 
no  title  to  the  purchaser  on  account  of  the  illegality  of  the  tax,^ 
or  that  she  could  have  removed  the  cloud  upon  her  title 
caused  by  such  sale  by  legal  proceedings,  had  no  bearing 
upon  her  right  to  pay  the  tax  under  protest,  and  thereby  stop 
the  sale.  Nor  was  it  any  the  less  an  involuntary  payment 
under  the  law.  If  because  a  tax  is  illegal,  and  a  sale  of  prop- 
erty under  it  would  be  void,  a  payment  to  prevent  the  seizure 
or  sale  of  one's  property  cannot  be  considered  as  an  involun- 
tary  payment,  then  our  statute  providing  for  the  payment  of 
taxes  under  protest  would  be  of  no  force  or  use.  If  the  citi- 
zen's property  is  threatened  with  seizure  under  a  tax-warrant, 
or  his  real  estate  is  advertised  for  sale  to  collect  delinquent 
taxes,  he  is,  equally  in  both  cases,  entitled  to  free  his  prop- 
erty by  a  payment  of  the  tax  under  protest,  and  such  payment 
will  not  be  considered  voluntary. 

It  was  held  in  City  of  Detroit  v.  Martin,  34  Mich.  170,  22 
Am.  Rep.  512,  that  one  who  has  full  knowledge  of  all  the 
facts,  being  conclusively  presumed  to  know  the  law,  is  pre- 
sumed to  know  that  an  assessment  laid  under  a  statute  which 
is  unconstitutional  and  void  cannot  be  made  the  basis  of  a 
gale  that  could  constitute  any  cloud  upon  his  title,  and  there- 
fore to  know  that  he  could  not  be  injured  by  it;  and  that  a 
payment  of  a  tax  under  protest  in  such  a  case,  where  no  seiz- 
ure of  goods  or  of  the  person  had  been  made  or  threatened, 
and  where  the  oflBcer  had  no  authority  to  compel  payment 
otherwise  than  by  a  sale  of  land,  which  could  injure  no  one, 
would  not  be  other  than  a  voluntary  payment,  as  a  protest 
would  not  change  the  character  of  the  payment.  It  was  held, 
also,  that  a  sale  of  the  land  under  such  circumstances  would 
not  create  a  cloud  upon  the  owner's  title.  This  may  be  good 
law  when  applied  to  proceedings  under  an  unconstitutional 
enactment,  which  is  no  law,  and  is  held  to  confer  no  rights 
upon  any  one,  as  all  must  be  presumed  to  know  that  it  is  un- 
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■constitutional  and  void;  but  it  cannot  be  applied  to  cases 
where  the  statute  under  which  the  proceedings  to  levy  the  tax 
«re  taken  is  constitutional,  and  where  the  illegality  of  the  tax 
IB  claimed  from  irregularities  or  defects  in  the  statutory  pro- 
■ceedings.  If  it  were  so,  it  would  require  of  the  land-owner  a 
greater  knowledge  of  the  law  than  attorneys,  or  even  courts, 
possess.  For  instance,  in  the  present  case,  able  attorneys  for 
the  defendant  are  claiming  that  the  tax  paid  by  plaintiff  was 
a  legal  one,  and  that  all  the  proceedings  in  assessing  it  were 
lawful;  yet  at  the  same  time  they  argue  that  if  it  should  be 
■determined  by  this  court  to  be  illegal  for  any  reason,  then  the 
plaintiff's  payment  must  be  considered  a  voluntary  one,  and 
she  cannot  recover  what  she  has  paid,  because  she  and  every 
one  else  are  presumed  to  know  that  the  tax  is  void,  and  that 
a  sale  under  it  could  convey  no  title,  and  therefore  cast  no 
•cloud  over  her  title.  But  the  fact  remains,  as  every  one 
knows,  that  a  tax  deed  or  any  other  purported  conveyance  of 
land  does  cloud  the  title,  and  that  it  can  never  be  sold  or  ex- 
-changed  as  readily,  and  seldom  for  as  great  a  price,  as  when 
unencumbered,  although  it  may  be  patent  to  the  courts  that 
such  deed  or  conveyance  is  void  and  of  no  consequence,  so  far 
as  the  holding  of  the  title  is  concerned;  and,  in  my  opinion, 
the  owner  of  the  land  has  the  right,  in  law  and  equity,  to  treat 
-every  such  tax  deed  or  other  conveyance  as  a  cloud  upon  his 
title,  and  to  take  such  steps  to  get  rid  of  it,  or  to  prevent  its 
issue  or  record,  as  the  law  authorizes  when  the  title  is  actually 
clouded  as  defined  by  some  of  the  authorities. 

A  cloud  upon  a  title  is  but  an  apparent  defect  in  it.  If  the 
title,  sole  and  absolute  in  fee,  is  really  in  the  person  moving 
against  the  cloud,  the  density  of  the  cloud  can  make  no  differ- 
•ence  in  the  right  to  have  it  removed.  Anything  of  this  kind 
that  has  a  tendency,  even  in  a  slight  degree,  to  cast  doubt 
upon  the  owner's  title,  and  to  stand  in  the  way  of  a  full  and 
free  exercise  of  his  ownership,  is,  in  my  judgment,  a  cloud 
upon  his  title  which  the  law  should  recognize  and  remove. 

The  third  objection  is,  that  the  protest  of  plaintiff  was  not 
«ufiBciently  specific.  Across  the  face  of  the  receipt  for  the 
taxes  paid  by  the  plaintiff  was  the  following:  "Paid  under 
protest,  to  protect  property  from  being  sold,  and  on  account  of 
taxes  being  illegal." 

In^upport  of  this  objection,  we  are  cited  to  Louden  v.  East 
■Saginaw J  41  Mich.  26;  Peninsula  Iron  etc.  Co.  v.  Crystal  Falls 
Townshipf  60  Mich.  514;  Peninsvla  Iron  Co.  v.  Crystal  Falls 
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Township,  60  Mich.  79.  The  last  two  cases  do  not  apply,  a» 
the  protest  was  made  under  a  special  statute.  In  Louden  v. 
East  Saginaw,  41  Mich.  26,  the  objection  to  the  tax  did  not  go 
to  the  jurisdiction  of  the  city  to  enter  upon  the  work,  but  to 
irregularities  in  the  assessment  of  the  tax,  and  it  was  held 
that  the  plaintiff  should  have  pointed  out  more  specifically  his 
reason  for  his  objections  to  the  tax,  and  why  he  asked  that 
the  assessment  against  him  should  be  refunded.  It  was  said: 
**  The  case  stands,  therefore,  on  a  very  different  footing  from 
one  relating  to  an  entirely  illegal  assessment.  The  only  ille- 
gality here  wag  in  a  notice  which  may  or  may  not  have  been 
seen  by  the  parties":  Louden  v.  East  Saginaw,  41  Mich.  22. 

In  the  present  case,  the  claim  is,  that  the  whole  proceedings 
were  void  and  without  jurisdiction.  A  case  involving  the 
legality  of  the  proceedings  to  pave  Pine  Grove  Avenue  had 
been  decided  iu  this  court  before  the  council  were  asked  to 
refund  this  money,  and  that  body  then  well  knew  that  th© 
whole  proceeding  had  been  declared  void  for  want  of  jurisdic- 
tion, for  the  reason  that  the  resolution  providing  for  the  grad- 
ing and  paving  of  the  street  had  not  been  approved  by  the- 
mayor,  as  provided  by  the  charter  of  Port  Huron:  Twisa  v. 
City  of  Port  Huron,  63  Mich.  528,  532. 

An  attempt  is  made  in  this  case  to  break  the  force  of  the 
ruling  in  the  Twiss  case  by  attempting  to  show  that  the  reso- 
lution was  shown  to  the  mayor,  and  was  "approved  by  him, 
80  far  as  passing  judgment  upon  it  and  assenting  to  it  could 
go."  The  mayor  testifies  that  when  he  went  into  office  it  had 
not  been  the  custom  of  the  mayor  to  sign  the  resolutions;  it 
was  thought  the  signing  of  the  journal  was  sufficient.  He 
could  not  tell  whether  this  particular  resolution  was  presented 
to  him  by  the  clerk,  or  whether  he  signed  it;  but  he  testified 
that  the  resolution,  when  on  its  adoption  before  the  council, 
was  read  in  his  hearing,  that  he  put  the  motion  for  adoption, 
and  declared  it  carried,  and  that  he  passed  his  judgment 
upon  it,  and  approved  it.  But  this  judgment  and  approval 
rests  upon  oral  testimony,  and  is  not  evidenced  by  writing,  as 
the  charter  at  that  time  provided  it  should  be.  He  did  not 
write  his  approval  upon  the  resolution  and  sign  the  same. 
The  approval  of  the  journal  did  not  comply  with  the  charter. 
It  was  his  duty  to  approve  the  journal  if  the  proceedings  of 
the  council  were  therein  correctly  transcribed,  whether  he 
approved  of  this  resolution  or  not     The  case,  in  this  respect^ 
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must  be  governed  by  the  majority  opinion  in  the  Twiss  case. 
It  is  not  necessary  to  discuss  the  case  further. 
The  judgment  is  affirmed,  with  costs. 


Taxation  —  Payment  —  When  Voluntary.  —  An  illegal  tax  paid  ander 
protest  is  not  a  voluntary  payment,  and  may  be  recovered:  Orim  v.  Weisseii' 
lerg  School  District,  67  Pa.  St.  433;  98  Am.  Dec.  237,  and  note;  TuUle  v. 
Everett,  51  Miss.  27;  24  Am.  Rep.  622.  An  illegal  tax  paid  under  duress 
may  be  recovered  back:  Oreenabaum  v.  King,  4  Elan.  284;  96  Am.  Dec.  172, 
and  note.  A  voluntary  payment  accompanied  by  a  protest  will  not  suffice 
in  an  action  to  recover  taxes  paid.  It  must  appear  that  the  tax  was  wholly 
unauthorized  and  paid  under  compulsion:  First  Nat.  Bank  v.  Mayor,  68  Ga. 
119;  45  Am.  Rep.  476;  See  Detroit  v.  Martin,  34  Mich.  170;  22  Am.  Rep. 
512.  To  recover  taxes  paid  voluntarily,  but  under  protest,  it  must  be  shown 
that  the  tax  was  illegal  according  to  the  protest:  Peninsular  etc  Co.  v.  Ci-j/stal 
Falls,  60  Mich.  510. 


GiBBS  V,  School  Disteiot. 

[88  MiCHiOAN,  Z&L] 

MimiciFAL  Bonds. — Purchasers  of  Municipal  Bonds  havi  ▲  Right  to 
Rely  upon  the  facts  asserted  or  appearing  on  the  face  of  the  bonds,  made 
by  any  person  or  body  authorized  by  law  to  pass  upon  and  determine 
such  facts. 

Municipal  Bonds. — Thb  Titlb  or  a  Bona  Fide  Holder  of  a  municipal 
bond  cannot  be  defeated  by  the  neglect  to  enter  the  order  directing  tha 
bond  to  be  issued,  when  the  bond  upon  its  face  declares  that  such  order 
has  been  made. 

Municipal  Bonds  —  Determination  ot  Local  Bond,  when  Conclusivi 
IN  Favor  or.  —  If  a  statute  provides  that  whenever  any  school  district 
shall  have  voted  to  borrow  any  sum,  the  district  board  of  such  district 
is  authorized  to  issue  the  bonds  of  such  district,  such  board  is  thereby 
vested  with  authority  to  decide  whether  the  proceedings  to  vote  such 
bonds  are  such  as  will  authorize  the  board  to  issue  them;  and  if  they 
issue  such  bonds,  containing  recitals  showing  them  to  have  beea  anthor< 
ized,  this  is  conclusive  in  favor  of  an  innooent  holder. 

Dumon  and  Cogger^  for  the  appellant. 

M.  Brownf  for  the  plaintiff. 

Champlin,  C.  J.  This  action  was  brought  to  recover  the 
amount  of  a  certain  bond  issued  by  defendant  school  district, 
RS  follows:  — 

"No.  1.    Issue  op  Three  Hundred  Dollars.    $300.00. 

"  State  of  Michigan,  County  of  Mecosta. 

"BcHpoL  District  No.   10,  Fractional,  of  the  Township 

OP  Colfax. 
**  School  District  No.  10,  fractional,  of  the  township  of  Col- 
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fax,  county  of  Mecosta,  state  of  Michigan,  hereby  acknowledges 
itself  indebted  in  the  sum  of  three  hundred  dollars,  lawful 
money  of  the  United  States  of  America,  bearing  interest  at 
the  rate  of  eight  per  cent  per  annum  from  the  date  hereof, 
payable  annually,  and  said  sum  of  money  the  said  school 
district  hereby  promises  to  pay  to  the  holder  hereof  on  the  fifth 
day  of  April,  A.  D.  1889,  the  interest  aforesaid  to  be  paid 
annually  from  date,  according  to  interest  coupons  hereto  an- 
nexed, and  both  principal  and  interest  payable  at  the  Northern" 
National  Bank,  Big  Rapids,  according  to  a  loan  authorized  by 
a  two-thirds  vote  of  the  qualified  voters  of  said  school  district, 
at  a  special  school  meeting  held  at  the  school-house  in  said 
district  at  seven  o'clock,  p.  m.,  on  the  twenty-ninth  day  of  Sep- 
tember, A.  D.  1885,  in  accordance  with  sections  15  and  16  of 
chapter  2  of  Act  No.  164,  Sessions  Laws  of  1881. 

"  In  testimony  whereof,  the  moderator  and  director  of  said 
school  district  have,  by  the  order  and  direction  of  the  district 
board  of  said  school  district,  officially  hereunto  subscribed 
their  names  and  the  corporate  name  of  said  school  district, 
and  executed  this  bond,  at  Rodney,  Mecosta  County,  this  fifth 
day  of  November,  A.  D.  1885. 

"  Sylvester  Bubdick,  Director. 

**  Willis  Wood,  Moderator." 

Four  interest  coupons  were  attached.  There  was  no  denial 
of  the  execution  of  the  bond  under  oath  filed  with  the  plea. 

The  defense  upon  the  trial  relied  upon  the  records  of  the 
■chool  district  board  failing  to  show  any  legal  authority  for 
the  issue  of  the  bond.  The  records  of  the  school  district 
showed  that  there  was  what  was  claimed  to  be  a  special  meet- 
ing held  on  the  twenty-ninth  day  of  September,  at  the  time 
stated  in  the  bond,  and  that  some  action  was  taken  at  that 
meeting  with  reference  to  the  issue  of  such  bond. 

Under  the  statutes  of  this  state,  school  districts  having  less 
than  thirty  children  between  the  ages  of  five  and  twenty  years 
are  authorized,  when  lawfully  assembled,  by  a  two-thirds  vota 
of  those  present,  to  issue  the  bonds  of  the  school  district  for 
the  purpose  of  paying  for  a  school-house  site,  and  for  the  pur- 
pose of  erecting  and  furnishing  a  school-house  building,  such 
bonded  indebtedness  not  to  exceed  three  hundred  dollars.  In 
■chool  districts  having  thirty  children  of  like  age,  they  may 
have  a  bonded  indebtedness  not  to  exceed  five  hundred  dol- 
lars; and  the  statute  proceeds  to  grade  the  amount  of  indebt- 
edness according  to  the  number  of  scholars,  until  it  shall  not 
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exceed  thirty  thousand  dollars.  The  statute  also  provides: 
*' Whenever  any  school  district  shall  have  voted  to  borrow 
any  suna  of  money,  the  district  board  of  such  district  is  hereby 
authorized  to  issue  the  bonds  of  such  district,  in  such  form, 
and  executed  in  such  manner,  by  the  moderator  and  director 
of  such  district,  and  in  such  sums,  not  less  than  fifty  dollars, 
as  such  district  board  shall  direct,  and  with  such  rate  of  in- 
terest, not  exceeding  eight  per  centum  per  annum,  and  payable 
at  such  time  or  times  as  the  said  district  shall  have  directed  ": 
Howell's  Stats.,  sees.  5103,  5104. 

Purchasers  of  municipal  bonds  are  bound  to  know  the  ex- 
tent and  limitations  upon  the  authority  of  the  corporation  to 
issue  the  bonds.  They  are  bound,  in  other  words,  to  know  the 
law  under  which  the  authority  is  exercised.  Purchasers  of  such 
securities  have  a  right  to  rely  upon  all  facts  asserted  or  ap- 
pearing upon  the  face  of  the  bonds,  made  by  any  person  or  body 
authorized  by  law  to  pass  upon  and  determine  the  facts. 

In  purchasing  this  bond,  the  purchaser  was  bound  to  know 
that  school  districts  have  no  authority  to  issue  bonds  except 
for  the  purposes  specified  in  the  statute,  and  that  their  author- 
ity is  limited  by  the  number  of  scholars  between  the  ages  of 
five  and  twenty  years  then  residing  in  the  district;  that  there 
must  be  a  two-thirds  vote  of  the  qualified  electors  in  favor  of 
their  issue.  The  purchaser  is  chargeable  with  knowledge  of  the 
prerequisites  of  a  legal  special  meeting,  and  of  the  provisions 
for  a  board  of  inspectors  and  their  duties,  and  of  the  require- 
ment that  the  vote  shall  be  by  ballot. 

The  recitals  in  this  bond  are  made  by  the  director  and 
moderator,  who  compose  a  majority  of  the  school  board. 
Neither  the  school  board  nor  the  moderator  and  director  are 
authorized  to  issue  the  bonds  unless  voted  by  the  district  at  a 
lawful  meeting;  and  under  section  5104,  before  the  board  can 
act,  they  have  a  function  to  perform,  in  its  nature  somewhat 
judicial,  and  that  is  as  to  their  own  authority  to  issue  the 
bonds.  The  statute  limits  that  authority  to  bonds  voted  by 
the  school  district,  and  consequently  the  question  whether  the 
proceedings  to  vote  such  bonds  are  such  as  will  authorize  the 
board  to  issue  them  must  be  passed  upon  by  the  board.  A 
purchaser  of  the  bonds,  therefore,  need  look  no  further  back 
than  the  face  of  the  bonds  for  the  facts  which  show  a  com- 
pliance with  the  law. 

We  think  the  assertion  appearing  upon  the  face  of  the  bond 
is  sufficient  evidence  to  an  innocent  purchaser  that  the  board 
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ordered  and  directed  the  bond  to  be  issued.  The  officera 
signing  the  bond  are  two  of  the  three  officers  who  constitute 
the  board,  and  the  director  is  the  officer  who  the  statute  requires 
shall  make  a  record  of  the  proceedings  of  all  district  meetings 
and  the  orders,  resolutions,  and  other  proceedings  of  the 
board.  It  matters  not,  therefore,  that  the  records  kept  by  the 
board  do  not  show  the  order  of  the  board  to  execute  the  bond. 
The  title  of  a  bona  fide  holder  of  the  bond  cannot  be  defeated 
by  a  neglect  to  enter  the  order  in  cases  where  the  face  of  the 
bond,  upon  which  he  has  a  right  to  rely,  recites  the  fact  that 
such  order  was  made. 

This  case  is  not  controlled  by  Spitzerv.  Village  of  Blanchardf 
82  Mich.  234.  In  that  case  there  was  a  limitation  upon  the 
authority  to  borrow  money  in  excess  of  a  certain  percentage 
upon  the  taxable  property.  In  that  case  the  law  did  not 
designate  any  body  or  board  to  pass  upon  the  facts,  and  only 
permitted  the  bonds  to  be  issued  for  "  loans  lawfully  made." 
The  bonds  could  only  be  issued  upon  the  vote  of  the  electors, 
and  the  bonds  did  not  recite  that  such  a  vote  was  taken.  In 
that  case  (p.  244)  we  said  that "  where  there  is  a  total  want  of 
power,  under  the  law,  in  the  officers  or  board  who  issue  the 
bonds,  then  the  bonds  will  be  void  in  the  hands  of  innocent 
holders,  the  distinction  being  between  questions  of  fact  and 
questions  of  law.  If  it  is  a  question  of  fact,  and  the  board  or 
officers  are  authorized  by  law  to  determine  the  fact,  then  their 
determination  is  final  and  conclusive.  And  although  it  may 
be  contrary  to  the  fact,  yet  if  recited  in  the  bond  that  the 
necessary  and  proper  steps  required  by  law  to  be  taken  had 
been  taken,  then  the  municipality  is  estopped  from  denying 
that  they  were  taken." 

The  law  under  which  these  bonds  were  issued  authorized 
the  school  board  to  issue  them,  and  made  that  board  the  body 
to  determine  when  such  facts  existed;  and  hence  when  the 
bonds  were  issued  by  their  order,  that  fact  appearing  upoa 
the  face  of  the  bond,  a  bona  fide  holder  is  entitled  to  recover, 
and  as  against  him,  the  district  is  not  allowed  to  defend  upoD 
the  ground  that  the  law  was  not  complied  with  previous  to 
their  determination  to  issue  the  bonds.  The  law  having 
placed  that  responsibility  with  the  district  board,  the  school 
district,  if  defrauded,  must  seek  its  remedy  against  such 
board. 

The  judgment  is  affirmed* 
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Municipal  Coepobations  —  Bonds.  — A  persoa  to  whom  a  bond  is  issued 
by  a  municipal  corporation  is  not  charged  with  constractive  notice  of  any- 
thing not  appearing  on  the  face  of  the  bond:  De  Voss  v.  Rirhmond,  18  Gratt. 
338;  98  Am.  Dec.  646,  and  extended  note;  extended  note  to  Deming  v.  Houlton, 
18  Am.  Rep.  259-269.  Municipal  bonds  issued  witiiout  authority  are  not 
binding,  even  in  the  hands  of  bona  fide  purchasers:  Spitaer  ▼.  Blamhwrd,  82 
Mich.  234. 


Mathewson  v.  City  op  Grand  Eapids. 

[88  MiCHiOAN,  658.] 

Flbading — Dbmurrer,  when  Full  Contract  is  not  Shown  by  thb 
CouPLAlNT.  —  If  the  declaration  sets  out  a  contract  in  full,  which  refers 
to  plans,  specifications,  and  profiles  of  work  to  be  done,  but  the  declara* 
tion  omits  such  specifications,  the  defendant  may  attach  them  to  his  de> 
murrer,  so  that  the  whole  contract  may  be  before  the  court. 

Municipal  Corporations. — Persons  Contracting  with  a  Municipal 
Corporation  abb  Bound  to  Know  thb  Limits  of  its  powers,  and 
cannot  sustain  an  action  to  recover  damages  resulting  to  them  from  the 
fact  that  they  and  the  officers  of  the  municipality  misapprehended  its 
powers,  and  entered  into  a  contract  for  the  performance  of  work  which 
it  had  no  right  to  do  without  first  making  compensation  to  property 
owners  injured  thereby. 

Municipal  Corporations  —  Damages  against,  tor  Contracting  without 
Authority.  —  Damages  cannot  be  recovered  by  persons  contracting 
with  a  city  to  grade  a  street  in  such  a  manner  that  embankments  must 
rest  more  or  less  upon  the  lands  of  abutting  owners,  because  such  con- 
tractors were  delayed  in  the  prosecution  of  their  work  by  an  injunction 
obtained  by  such  owners.  The  contractors  were  chargeable  with  knowl- 
edge that  the  law  would  not  permit  the  city  to  thus  injure  private 
property,  and  no  cause  of  action  resulted  to  them  when  such  owners 
vindicated  their  rights  in  the  courts. 

Taggarty  Wolcott,  and  Oansorij  for  the  appellants. 

William  Wiener  Taylor,  for  the  defendant. 

Morse,  J.  This  case  comes  here  on  declaration  and  de- 
murrer.   The  demurrer  was  sustained  in  the  court  below. 

The  substance  of  the  declaration,  as  stated  in  plaintiflFs' 
brief,  and  mainly  correct,  is  as  follows:  — 

"  On  the  fourteenth  day  of  May,  1888,  plaintiffs  entered 
into  a  contract  with  the  city  of  Grand  Rapids  to  improve 
North  College  Avenue,  which  was  executed  in  a  proper  man- 
ner by  both  parties.  The  improvement  consisted  of  the  grade 
and  fill  of  such  street  from  East  Bridge  Street  north  to  the 
city  lijnits;  the  plaintiffs  being  required  to  furnish  all  mate- 
rial and  incidental  work,  and  according  to  plan,  specifica- 
tions, and  profile  on  file  with  the  board  of  public  works.     The 
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plaintiffs,  by  the  terms  of  the  contract,  were  to  commence  on 
the  twenty-first  day  of  May,  1888,  and  complete  the  work 
on  or  before  August  15,  1889.  By  the  third  paragraph  of  the 
contract,  the  time  named  for  the  completion  of  the  work  is 
made  material,  '  and  of  the  very  essence  of  this  contract;  and 
for  each  and  every  day  the  contract  shall  remain  unper- 
formed, after  the  time  named  for  the  performance  thereof, 
the  said  board  of  public  works  may,  in  its  discretion,  deduct 
the  sum  of  ten  dollars  from  the  amount  to  be  paid  by  said 
second  party  on  this  contract.'  The  street  was  to  be  graded, 
as  it  is  alleged  in  the  declaration,  sixty-six  feet  wide,  and  a 
fill  was  necessary  at  certain  points  of  twenty-six  feet  above 
the  surface  of  the  adjacent  premises. 

"  It  is  alleged  by  the  plaintiffs  that  in  the  making  of  said 
contract,  the  defendant  undertook  and  agreed  that  the  pre- 
liminary steps  necessary  to  be  taken  on  its  part  to  secure 
the  right  to  make  such  an  improvement,  and  in  the  manner 
called  for  by  the  contract,  had  been  taken,  and  that  it  had 
the  right  to  so  contract,  and  so  improve  said  street.  And  the 
plaintiffs  further  allege  that  they  believed  that  the  city  was 
acting  with  full  authority,  and  had  such  right,  and  that  such 
contract  gave  them  full  power  to  execute  the  same  in  every 
particular  as  they  were  required  to  do  by  its  terms.  Plaintiffs 
allege  that  they  did  go  on  and  employ  a  large  number  of  men, 
and  secured  the  necessary  material,  and  commenced  work 
thereon,  and  were  in  condition  to  complete  the  work  in  every 
respect,  in  accordance  with  the  conditions  and  terms  of  said 
contract. 

"  Plaintiffs  further  allege  that  at  the  time  of  the  making  of 
said  contract,  and  for  about  a  year  thereafter,  defendant  had 
not  secured  the  right  from  any  of  the  property  owners  adja- 
cent to  North  College  Avenue,  including  one  Sophie  Vander- 
lip's  property,  at  the  point  where  the  same  was,  by  the  terms 
of  the  contract,  to  be  filled,  to  fill  the  same  as  the  contract 
required;  that  making  the  fill  as  required  by  the  contract 
necessitated  an  encroachment  upon  Sophie  Vanderlip,  and 
other  adjacent  property  owners;  that  the  slope  of  such  fill, 
as  required  by  the  contract  and  specifications,  reached  over 
upon  the  land  of  such  parties;  that  Sophie  Vanderlip  ob- 
tained an  injunction  against  the  prosecution  of  the  work  in 
front  of  her  premises  from  the  superior  court  of  Grand  Rapids, 
and  other  property  owners,  holding  in  the  same  manner  as 
Sophie  Vanderlip,  asserted  their  rights  against  the  execution 
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of  said  contract  by  plaintiffs  in  front  of  their  premises;  that 
the  injunction  obtained  by  Sophie  Vanderlip  was  affirmed  in 
the  supreme  court,  and  by  reason  thereof,  and  of  the  claims 
of  other  parties  from  whom  said  defendant  had  obtained  no 
right  to  have  said  contract  carried  into  execution,  plaintiffs 
were  delayed  in  the  performance  and  execution  of  the  contract 
for  the  period  of  about  one  year. 

"The  declaration  alleges  that  after  such  rights  were  ob- 
tained, as  they  were,  by  the  city  from  these  several  parties, 
they  completed  the  work  in  question,  but  never  waived  any 
of  their  rights  to  claim  damages  by  reason  of  this  breach  of 
the  contract  as  aforesaid,  and  they  so  notified  said  city  and 
its  various  officials;  and  in  the  receipt  of  the  amount  paid 
them  by  said  city,  refused  to  receive  the  sum  in  full  of  extra 
work  and  damages  occasioned  by  such  breach  of  contract, 
and  so  notified  the  said  city.  Plaintiffs  allege  a  presentment 
of  their  claim  to  the  city,  and  that  it  was  entirely  rejected. 
The  declaration  also  alleges  that  the  board  of  public  works 
and  its  officials  desired  them  not  to  continue  work  on  said 
improvement  in  front  of  the  premises  owned  by  persons  from 
whom  the  city  had  obtained  no  right  to  have  said  contract 
carried  into  execution.  The  declaration  also  alleges  the 
knowledge  on  the  part  of  the  defendant  that  it  had  no  right 
or  authority  to  cause  said  College  Avenue  to  be  filled,  as  the 
said  contract  required  plaintiffs  to  fill  the  same.  Various 
items  of  damage  are  set  out  in  the  declaration.  Plaintiffs 
admit  that  the  city  has  paid  them,  in  orders  or  money,  the 
amout  of  the  contract  price." 

The  declaration  set  forth  the  contract  in  full,  in  which  con- 
tract the  plan,  specifications,  and  profile  of  the  work  were  re- 
ferred to,  and  made  a  part  of  the  contract,  but  the  declaration 
did  not  give  the  plan,  specifications,  and  profile  in  full.  The 
defendant,  in  its  demurrer,  attached  the  specifications  in  full 
of  the  work.  This  was  proper  pleading.  They  were  a  part 
of  the  contract,  and  necessarily  a  part  of  the  declaration,  and 
not  being  therein  given  in  full,  it  was  proper  for  the  defendant 
thus  to  exhibit  them  to  the  court,  so  that  the  whole  contract 
might  be  before  it.    The  demurrer  insisted,  — 

'*  1.  That,  as  a  matter  of  law,  under  the  terms  of  said  con- 
tract, the  defendant  did  not  undertake  and  agree  that  the  pre- 
liminary steps  necessary  to  be  taken  by  the  defendant  had 
been  taken  on  its  part,  and  that  said  defendant  had  the  right, 
and  had  secured  the  right  from  the  property  owners  adjoining 
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and  adjacent  to  the  street,  to  improve  said  street;  and  that 
the  defendant  did  not,  by  such  contract,  obligate  itself  to  see 
that  said  plaintiffs  were  not  hindered,  delayed,  or  interfered 
with  in  carrying  out  such  contract. 

"2.  That  the  board  of  public  works  had  no  power  to  make 
any  request  that  the  plaintiffs  should  not  go  on  with  their 
work,  or  to  prevent  them  from  continuing  it,  and  that  the 
delay  was  not  caused  by  defendant,  or  any  of  its  agents,  as 
appears  from  the  declaration,  but  by  the  act  of  the  person 
enjoining  the  city  and  plaintiffs  from  the  prosecution  of  said 
work;  that  if  any  request  was  made  by  such  board,  such  ac- 
tion was  ultra  vires,  and  void,  and  not  binding  upon  defend- 
ant, and  no  right  of  action  could  grow  out  of  plaintiffs'  stopping 
work  at  the  request  of  such  board. 

"  3.  That  for  these  reasons  the  declaration,  as  a  matter  of 
law,  does  not  disclose  a  right  of  action  against  the  city." 

It  is  not  claimed  that  the  contract,  by  its  express  terms, 
guarantees  that  the  city  has  the  right  to  make  this  improve- 
ment, or  has  secured  such  right  from  the  property  owners 
along  the  line,  but  it  is  contended  that,  by  entering  into  this 
contract,  there  is  an  implied  agreement  upon  the  part  of  the 
city  that  it  has  prepared,  or  will  prepare,  the  way  for  the  per- 
formance, and  it  is  to  be  presumed  that  the  very  thing  essen- 
tial for  that  purpose  constituted  an  element  of  the  agreement. 
It  is  apparent  from  the  contract,  the  pleadings  in  this  case,  and 
the  facts  in  the  case  of  Vanderlip  v.  City  of  Grand  Rapids^  73 
Mich.  522,  16  Am.  St.  Rep.  597,  that  the  city  authorities,  at 
the  time  they  entered  into  this  contract,  supposed  that  they 
had  the  right  to  improve  the  street  as  contemplated  by  such 
contract.  All  the  necessary  steps  to  grade  and  improve  the 
streets,  so  far  as  the  city  supposed  it  was  concerned,  had  been 
taken.  The  litigation  in  the  Vanderlip  case  did  not  grow  out 
of  any  want  of  jurisdiction  in  the  city  to  grade  and  improve 
the  street  proper,  but  in  raising  the  grade  of  the  street  at  cer- 
tain places,  one  of  which  was  in  front  of  Mrs.  Vanderlip's 
home.  The  city  supposed  that  it  had  the  right,  without  the 
consent  of  the  owners  of  the  abutting  property,  as  an  incident 
of  said  grade,  to  let  the  earth  of  the  fill  slide  over  and  upon 
the  abutting  lots,  if  the  width  of  the  street  proper  at  the  top 
of  the  grade  was  not  increased  thereby  beyond  the  lines  of  the 
highway;  that  such  filling  in  was  not  taking  of  private  prop- 
erty for  public  use;  and  that  the  city  was  not  required  to  take 
proceedings  to  condemn  the  land  so  occupied  by  the  slidins 
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of  the  fill.  Mrs.  Vanderlip  enjoined  the  city  and  these  plain- 
tifls  from  grading  the  street  so  that  part  of  the  embankment 
at  the  bottom  would  encroach  upon  her  land,  and  we  held 
that  she  had  the  right  so  to  enjoin  them.  The  delay  in  the 
performance  of  the  work  came  from  this  injunction  and  the 
litigation  connected  with  it.  The  work  was  not  stooped  by 
the  voluntary  action  or  direction  of  the  city.  It  was  not  de- 
layed by  the  actual  fault  of  the  city  on  account  of  its  neglect 
or  failure  to  furnish  any  material,  or  to  do  any  other  thing 
within  its  power  to  do,  and  known  to  be  its  duty  to  perform. 
It  simply  failed  in  its  knowledge  of  the  law  as  to  its  power  to 
rest  the  base  of  the  embankment  upon  the  adjoining  lands, 
without  the  consent  of  the  owners,  and  without  compensation 
to  them.  In  such  a  case,  if  the  work  had  been  permanently 
stopped  by  the  injunction,  there  is  no  doubt  but  the  plaintiffs 
could  have  recovered  the  value  of  the  work  performed.  In 
this  case,  they  finally  completed  their  contract,  and  were  paid 
the  contract  price  in  full.  What  they  are  now  seeking  is, 
damage  for  the  delay  caused  by  the  injunction.  I  do  not 
think  the  city  is  liable  for  such  damages,  and  the  demurrer 
was  properly  sustained. 

The  fact  that  the  board  of  public  works  requested  them  to 
desist  from  the  work  pending  the  Vanderlip  litigation,  in  front 
of  the  premises  of  owners  situated  in  the  same  manner  as 
those  of  Mrs.  Vanderlip,  cuts  no  figure  in  this  case.  A  com- 
pliance with  such  request  could  not  make  the  city  liable  for 
the  damages  resulting  from  such  compliance. 

The  cases  cited  by  plaintiffs'  counsel  do  not  reach  the  case 
before  us.  I  have  carefully  examined  these  cases,  and  find 
but  few  of  them  to  have  any  connection  with  the  point  here 
in  controversy. 

In  Doolittle  v.  Nash,  48  Vt.  441,  the  railroad  company  was  en- 
joined from  constructing  its  road  upon  certain  lands,  because 
it  had  not  acquired  the  right  to  do  so;  whereby  the  perform- 
ance of  the  contract  by  plaintiff  in  that  ease  was  prevented. 
Plaintiff  was  a  subcontractor  under  defendant.  The  court 
held  that  the  injunction  was  without  the  fault  of  either  of  the 
parties,  but  said  that  the  defendant  was  impliedly  under  the 
same  obligation  to  see  that  the  plaintiff  had  the  opportunity 
to  perform  his  contract  that  the  plaintiff  was  to  perform  it. 

**It  yas  the  business  of  the  defendant  to  know  before  he 
made  the  contract,  and  thereby  induce  the  plaintiff  to  incur 
the  expense  of  preparation,  that  he  had  the  right  to  have  the 
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contract  performed.  If  he  had  not  that  right,  then  he  was  io 
fault  in  making  the  contract,  and  should  be  liable  to  the 
plaintifif  for  the  damages,  and  it  is  no  answer  to  say  that  he 
supposed  he  had  the  right,  and  acted  in  good  faith." 

It  was  intimated  that  if  the  injunction  was  unlawfully  ob- 
tained, the  defendant  had  his  remedy  upon  the  injunction 
bond;  if  rightfully  obtained,  then  the  defendant  would  have 
his  remedy  against  the  railroad  company,  it  being  the  party 
in  fault.  This  decision  seems  to  be  based  upon  the  idea  that 
if  the  plaintifif  had  no  right  of  action  against  defendant,  he 
was  without  remedy,  and  must  bear  the  loss,  which  would  be 
unjust;  and  that  the  party  in  fault  would  be  liable  to  the 
defendant  for  what  he  was  obliged  to  make  good  to  plaintiff, 
and  in  the  end  the  loss  would  be  borne,  as  it  ought  to  be,  by 
the  party  in  fault.  The  railroad  company  was  presumed  to 
know  whether  it  had  acquired  the  right  to  pass  over  the  lands, 
and  for  that  reason  would  be  liable  for  the  damages  resulting 
from  its  failure  to  obtain  such  right.  It  will  be  seen  that  no 
municipal  corporation  or  its  agents  were  involved  in  the  suit, 
and  the  rights  and  remedies  discussed  were  those  of  private 
persons  or  corporations. 

In  Bill  V.  City  of  Denver,  29  Fed.  Rep.  344,  the  plaintiff  waa 
employed  by  the  city  as  an  inspector  of  sewers.  The  city 
passed  an  ordinance  creating  a  sewer  district,  reciting  that  it 
was  in  accordance  with  the  petition  of  a  majority  of  the  prop- 
erty owners,  —  a  condition  required  by  the  law.  After  con- 
siderable work  had  been  done,  it  was  ascertained  that  a 
majority  of  the  property  owners  had  not  petitioned,  and  the 
city  abandoned  the  work.  The  court  held  that  the  city  wa» 
liable  for  the  work  done  by  the  plaintiff  on  this  sewer,  on  the 
ground  that  there  was  no  other  body  or  tribunal  to  pass  upon 
the  fact  whether  a  majority  of  the  property  owners  had  peti- 
tioned for  the  improvement;  so  that  the  action  of  the  council 
in  the  first  place,  reciting  that  a  majority  had  so  petitioned, 
was  conclusive  upon  the  city  as  against  the  plaintiff,  and  he 
had  a  right  to  rely  upon  the  fact  that  the  city  had  power  to 
proceed  and  make  a  levy  to  pay  for  the  work. 

In  Moore  v.  Mayor,  73  N.  Y.  238,  29  Am.  Rep.  134,  the  action 
wa«  brought  for  a  balance  upon  a  contract  fully  performed  by 
the  plaintiff  for  the  paving  of  certain  streets  in  the  city  of 
New  York.  The  payment  was  resisted  on  the  ground  that 
the  resolution  authorizing  the  paving  was  not  published  in 
the  Leader,  according  to  law.     It  was  held  that  the  city  must 
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pay;  that  the  act  of  paving  these  streets  was  within  the  gen- 
eral power  of  the  municipality;  that  there  was  no  apparent 
defect  in  the  proceedings  upon  the  journals  of  the  common 
council;  and  that  the  irregularity  claimed  —  and  it  was  only 
an  irregularity  —  was  the  omission  of  an  act  in  pais  outside 
of  the  council  chamber,  and  of  which  no  record  would  appear 
in  the  journals  of  the  council.  It  was  held,  under  these  cir- 
cumstances, that  an  individual  dealing  with  the  agents  of 
the  city  government  should  be  permitted  to  regard  the  acta 
of  the  government  as  valid,  in  the  absence  of  any  apparent 
defect,  either  in  the  power  or  the  manner  of  its  exercise. 

These  are  the  only  cases  cited  that  have  any  close  bearing 
upon  the  question  at  issue  here,  and,  as  it  will  be  seen,  they 
fail  to  touch  it.  The  specifications  in  the  contract  before  us 
provided  that  the  street  should  be  graded  sixty-six  feet  wide, 
the  whole  width  of  the  street,  and  that  when  the  embankments 
were  made  they  were  to  be  "  made  with  side  slopes  of  one  and 
one  half  feet  horizontal  to  one  foot  vertical."  It  was  as  plain 
to  the  plaintiffs  as  to  the  city  oflficers  that  when  the  embank- 
ments were  made,  if  the  street  was  graded  its  full  width,  the 
embankments  must  rest  more  or  less  upon  the  lands  of  abut- 
ting owners.  To  so  use  these  lands  without  compensation, 
and  without  the  consent  of  the  owners,  was  not  within  the 
general  powers  of  the  municipality,  and  the  plaintiffs,  in  such 
case,  were  bound  to  know  the  limit  of  such  power:  Moore  v. 
Mayor,  73  N.  Y.  245;  29  Am.  Rep.  134;  Newman  v.  Sylvester, 
42  Ind.  106.  And  when  the  city  acted  in  good  faith  in  letting 
this  contract,  under  the  misapprehension  that  it  had  a  right  so 
to  use  the  abutting  property,  as  a  natural  and  necessary  inci- 
dent to  the  improvement  of  the  street,  without  compensation 
to  the  owners,  and  without  their  consent,  and  when  the  plain- 
tiffs also  supposed  they  had  such  right,  they  having  the  like 
knowledge  of  the  law,  which  all  are  supposed  alike  to  know, 
as  the  common  council,  the  city  cannot  be  held  liable  to  plain- 
tiffs for  damages  claimed  for  interruption  of  the  work  by  the 
injunction  of  Mrs.  Vanderlip.  It  was  for  plaintiffs,  as  well  as 
the  common  council,  to  make  inquiry  as  to  the  right  of  the 
city  to  place  or  rest  a  portion  of  the  foundation  of  its  embank- 
ment upon  the  abutting  premises.  It  was  their  duty  to  know 
whether  the  city  had  the  right,  and  common  prudence  re- 
quired them  to  ascertain  the  authority  of  the  city  before  they 
undertook  the  work:  See  Neioman  v.  Sylvester^  42  Ind.  111- 

113,  and  cases  there  cited. 
Ax.  St.  Kkp.,  Vol.  XXVl-aO 
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In  Daviea  ▼.  City  of  East  Saginaw,  66  Mich.  37,  40,  in  a  grad- 
ing contract  exactly  like  this  in  respect  of  its  grades  to  the 
full  width  of  sixty-six  feet,  we  held  that  the  contractor  could 
not  recover  for  the  work  actually  done  in  filling  outside  of  the 
street  line,  for  the  reason  that  neither  the  city  nor  the  con- 
tractor bad  the  right  to  put  any  dirt  upon  the  abutting  lands. 
In  this  case  the  plaintiflFs  received  pay  for  all  the  work  they 
did  at  the  contract  price,  and  cannot  recover  for  damages  oc- 
casioned by  the  stoppage  of  the  work  by  injunction  because 
of  the  unlawful  act  of  the  city,  in  which  they  joined. 

There  is  no  claim  in  the  declaration  that  the  city  know- 
ingly misled  the  plaintiffs. 

The  demurrer  was  properly  sustained,  and  the  judgment  of 
the  lower  court  is  affirmed. 


M0MIOIPAL    CoRPOaATIOMS  —  CONTBACrTS  —  KOTIOB    OV    LdOTATIOH    OB 

PowxB  TO  Makb.  —  Those  who  contract  with  municipal  corporation*  aro 
boand  to  know  the  extent  of  the  powers  of  their  officers:  Sutro  r.  PettU,  74 
CaL  332;  6  Am.  St.  Rep.  442;  Neioberry  v.  Fox,  37  Minn.  141;  6  Am.  St. 
Rep.  830;  Turvey  v.  Bridgeport,  55  Conn.  412.  A  contract  made  by  the  com* 
mon  council  of  a  city  in  disregard  of  its  charter  cannot  be  the  subject  of  any 
claim  af^ainst  it:  ZoUman  v.  San  Francisco,  20  CaL  96;  81  Am.  Deo.  96,  and 
note.  Persons  dealing  with  municipal  corporations  are  bound  to  make  their 
o(»traots  according  to  law,  and  they  will  not  be  protacted  unless  they  dot 
Mackt^  T.  CUwR&tw  T^t  71  Mich.  227. 


Speies  v.  Wisnbr. 

(88  MiCHiaAH,  614.] 

BqORT  —  EXBOUTOBS,  AoOOUMTINa  BBTWKKN. — BqUITT  SA8  JvSISDIOTKHr 
over  a  suit  brought  by  one  executor  against  another  who  has  received 
all  the  eommisstons  allowed  by  the  statute  for  an  accounting,  and  to  de. 
termine  to  what  portion  each  is  entitled. 

KxBOOTOBS,  Compensation  or.  —  ExKon'roRS  arb  mot  Nboessabilt  Enti. 
TiTLBD  TO  Shabc  FRO  Rata  IN  THB  Statutort  Fbxs;  and  if  one  has 
substantially  managed  the  whole  business,  and  had  the  whole  responsi* 
bilty,  a  court  of  equity  may  refuse  to  require  him  to  share  the  statotocy 
{•M,  or  any  part  thereof,  with  his  co-executor. 

Moore  and  Moore^  for  the  complainant. 

H,  C.  Witner^  in  pro.  per. 

Champltn,  C.  J.  Mr.  Wisner,  Mr.  KIe!nhans,  and  Mrs. 
Speirs  were  co-executors  of  Mr.  Mabley's  will,  filing  a  joint 
bond  in  the  penal  sum  of  one  thousand  dollars. 
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Mr.  Wisner  filed  two  accounts,  showing  that  he  had  re- 
ceived from  the  estate  and  retained  all  the  commissions  al- 
lowed by  the  statute,  and  asking  for  a  further  allowance  for 
-extraordinary  services  rendered.  All  these  accounts  were 
■contested  by  the  estate,  Mrs.  Speirs  objecting  to  the  amount 
claimed  for  extraordinary  services,  and  claiming  that  Mr. 
Wisner  was  entitled  to  only  one  third  of  the  commissions. 
Each  of  these  suits  was  carried  to  this  court:  Wisner  v.  Mab- 
ley's  Estate,  70  Mich.  285;  74  Mich.  143.  This  court  fixed 
liis  allowances  for  extraordinary  services,  but  held  that,  as 
between  Mr.  Wisner  and  his  co-executors,  any  executor  could 
-collect  all  the  commissions,  and  their  distribution  could  only 
be  determined  by  a  suit  between  themselves.  After  this  de- 
cision, Mr.  Kleinhans  assigned  his  claim  to  the  commissions 
to  Mrs.  Speirs,  and  she  files  a  bill  of  complaint  for  an  account- 
ing, claiming  two  thirds  of  the  commissions,  being  the  shares 
of  the  two  executors. 

We  think  equity  had  jurisdiction  over  the  subject-matter, 
and  is  competent  to  afford  relief. 

The  only  question  we  have  is,  in  view  of  the  whole  history 
of  the  case,  Is  the  complainant  entitled  to  the  decree  prayed 
for?  It  appears  very  clearly  that  Mr.  Wisner  was  the  execu- 
tor who  managed  the  business,  and  who  had  the  responsibit 
ity  of  administering  the  estate.  It  is  true  that  he  consulted 
with  his  co-trustees  from  time  to  time,  as  was  proper  for  him 
to  do,  and  to  keep  them  advised  of  the  situation.  We  cannot 
lose  sight  of  the  fact,  however,  that  these  fees  were  allowed  to 
defendant,  Wisner,  by  the  probate  court,  against  the  strenu- 
ous objections  of  complainant,  as  being  justly  due  to  him  as  a 
part  of  his  compensation,  although  the  fact  of  such  allowance 
is  not  binding  upon  the  conscience  of  this  court.  One  of  the 
co-executors,  Mr.  Kleinhans,  did  not  reside  in  this  state,  and 
the  complainant  was  absent  from  the  city  much  of  the  time 
during  which  the  estate  was  in  process  of  settlement.  It 
strikes  us  as  manifestly  unjust  that  complainant  should,  by 
obtaining  an  assignment  from  a  non-resident  executor,  de- 
mand two  thirds  of  the  statutory  fees  allowed  for  administra- 
tion. There  is  no  rule  of  law  or  equity  which  declares  that 
co-executors,  without  regard  to  the  time  spent,  responsibility 
assumed,  or  service  rendered,  are  entitled  to  an  equal  pro 
rata  share  of  the  statutory  fees.  Neither  Mrs.  Speirs  nor  Mr. 
Kleinhans  have  made  or  filed  a  report  of  their  doings  as  ex- 
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ecutors  in  the  probate  court,  and  never  joined  their  co-execu" 
tor  iu  Bo  doing. 

Considering  all  the  facts,  and  weighing  all  the  equities,  w& 
do  not  think  that  the  complainant  is  equitably  entitled  to  two 
thirds  of  the  statutory  fees  awarded  and  allowed  by  the  pro* 
bate  court  to  the  defendant,  and  her  bill  of  complaint  should 
be  dismissed,  with  costs.       

Executors  and  Administrators — Acoodntino  bbtween—  JuBisDionow 
or  EkjuiTT.  —  A  eonrt  of  equity  in  the  settlement  of  an  estate  will  decide 
what  are  the  proper  commissionB  as  executors:  Ntwly  r.  Slatmer,  1  Dev.  it 
&  Eq.  4S8. 

ExscuTOBS  AND  Adicinistrators.  —  As  to  how  a  oonrt  of  equity  wiU 
make  a  division  of  the  compensation  between  executors  when  the  labors  per- 
formed  have  been  different^  m«  Oroswell  on  Executors  and  Administrators^ 
MS.  646. 


Montgomery  v,  Muskegon  Booming  Company. 

[88  MlCHlOAM,  638.] 
KSOUOKNCS  WILL  MOT  DT  ANT  CaSB  BX  PRESUMED  FROM  THE  MSRB  FaOF 

or  A  Fire,  when  the  testimony  as  to  the  cause  of  the  fire  is  speculatire 
or  conjectural,  and  there  is  nothing  tending  to  show  negligence  in  not 
providing  proper  means  for  the  prevention  of  fires  or  in  the  management 
of  apparatus. 

Nbolioenoe  is  the  Want  ov  Ordinart  Oakb.  — Negligence  in  the  conduct 
of  a  tug  is  the  failure  to  use  the  care  ordinarily  used  by  careful  men, 
and  cannot  be  imputed  from  the  failure  to  do  what  is  practically  impo8> 
sible. 

Nbolioxnob  nr  Causing  Fire  bt  Onx  Jsino  Steam  oannov  be  Ectab- 
LiSHKD  when  he  uses  carefully  those  appliances  which  science  and  ingenn* 
ity  have  invented  to  reduce  the  probabilities  of  fire. 

PuuDiNo.  —  An  Alleoation  that  the  DxncNDANT  WiixruLLT  Lett  a 
Spark-arrester  open,  and  allowed  sparks  to  escape  and  set  fire  to 
the  plaintiff's  property,  implies  that  the  act  charged  was  done  mali* 
donsly. 

NaOLIOEMCB  CANNOT  BE  PREDICATED  07  THE  LaMTTUL  AND  CUBTOMABT  USB 
of  owner's  premises. 

Nbolioenoe  —  Liabilftt  or  Owners  or  STEAM-ORArr  roR  Fire.  —  It  is 
only  when  want  of  ordinary  care  is  shown  in  the  selection,  oare.  and 
operation  of  appliances,  or  in  the  management  of  fires  on  such  craft, 
or  where  the  absence  of  proper  appliances  or  neglect  in  their  manage* 
ment,  or  in  the  management  of  fires,  can  be  inferred  from  peculiar 
circumstances,  that  those  owning  and  operating  such  craft  can  be  held 
Uable. 

L,  N.  Keating,  Smithy  Nims,  Hoyt^  and  Erwin^  and  E.  F.  IM^ 

for  the  appellant. 

Bunker  and  Carpenter,  for  the  respondents. 
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McGbath,  J.  A  fire  occurred  on  plaintiffs'  lumber  docks, 
nrhrch  consumed  certain  tramways  and  docks,  and  a  large 
quantity  of  lumber.  This  suit  is  brought  to  recover  the  value 
of  the  property  destroyed,  upon  the  theory  that  the  fire  was 
•occasioned  by  a  spark  from  one  of  defendant's  tugs,  by  reason 
of  defendant's  negligence.  Under  the  testimony,  the  court 
should  have  directed  a  verdict  for  defendant. 

The  declaration  contained  eight  counts,  alleging  negligence 
3,8  follows:  — 

1.  That  defendant  "  failed  to  supply  the  tug  with  a  spark- 
arrester  on  its  smoke-stack,,  or  with  any  other  appliance  or 
device  sufficient  to  prevent  the  escape  of  sparks,  burning 
cinders,  and  brands  from  its  smoke-stack,  and  without  using 
any  adequate  means  to  prevent  the  escape  of  sparks  and  burn- 
ing cinders  and  brands  as  aforesaid." 

2.  That  the  tug  was  "provided  with  a  spark-arrester  in  its 
€moke-stack,  so  constructed  that  it  could  be  opened  or  closed, 
as  might  be  desired,  increasing  the  draught  when  open,  but 
at  the  same  time  allowing  the  sparks  and  burning  cinders  and 
brands  to  escape  from  the  smoke-stack;  and  on,  to  wit,  the 
nineteenth  day  of  July,  1888,  while  said  defendant  was  using 
said  tug  in  the  operation  of  its  business,  at  and  near  the  plain- 
tiffs' docks  and  tramways,  it  willfully,  carelessly,  and  negli- 
gently left  said  spark-arrester  open  a  long  time,  to  wit,  for 
thirty  minutes. 

3.  That  the  spark-arrester  was  not  sufficient  to  prevent  the 
escape  of  sparks,  and  by  reason  of  the  defective  condition  of 
said  spark-arrester. 

4.  That  defendant  used  slabs  made  of  pine,  hemlock,  and 
•other  woods,  which,  while  burning,  formed  and  threw  off 
sparks,  without  taking  any  precautions  to  prevent  the  escape 
of  sparks. 

5.  That  "  while  the  said  tug  was  lying  at  and  near  the  said 
•docks  and  tramways  of  the  plaintiffs,  the  said  defendant  will- 
fully, carelessly,  and  negligently  opened  the  furnace  door  of 
said  tug,  and  left  the  same  open  for  a  long  time,  to  wit,  for 
the  space  of  five  minutes,  at  a  time  when  the  wind  was  blow- 
ing violently  in  a  direction  from  said  tug  towards  said  docks, 
tramways,  bottoms,  and  lumber  of  the  plaintiffs,  and  thereby 
wrongfully,  carelessly,  and  negligently  largely  increased  the 
<lraught  through  the  furnace  and  smoke-stack  of  the  said  tug, 
and  caused  a  large  number  of  sparks  and  burning  cinders  and 
brands  to  be  thrown  from  said  smoke-stack,  and  .the  same 
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were  blown  and  carried  by  the  wind  upon  and  against  docks, 
tramways,  bottoms,  and  lumber,  and  set  fire  to  and  ignited  th© 
same." 

6.  That  while  said  tug  was  lying  at  plaintiffs'  docks,  the 
defendant  "  willfully,  carelessly,  negligently,  and  wrongfully 
turned  its  exhaust  steam  into  and  through  its  smoke-stack, 
thereby  largely  increasing  the  draught  through  said  smoke- 
stack, and  causing  the  same  to  emit  and  pour  forth  a  large 
number  of  sparks  and  burning  cinders  and  brands  at  a  time 
when  the  wind  was  blowing  violently  in  a  direction  from  said 
tug  towards  said  docks,  tramways,  bottoms,  and  lumber;  and 
by  reason  thereof,  said  sparks  and  burning  cinders  and  branda 
were  blown  upon  and  against  said  docks." 

7.  That  "  said  tug  was  so  constructed  that  when  in  motion, 
and  when  the  fire  was  burning  in  its  furnace,  a  large  number 
of  sparks  and  burning  cinders  and  brands  were  from  time  to 
time  emitted  from  its  smoke-stack,  and  were  at  times  carried 
by  the  wind,  maintaining  their  vitality  so  as  to  be  able  to 
ignite  such  combustible  material  as  they  should  come  in  con* 
tact  with;  yet  the  defendant,  well  knowing  the  character  and 
condition  of  said  tug,  and  its  liability  to  emit  sparks  and 
burning  cinders  and  brands,  on,  to  wit,  the  nineteenth  day  of 
July,  1888,  when  the  wind  was  blowing  violently,  did  willfully, 
carelessly,  negligently,  and  wrongfully  run  said  tug  up  to  and 
near  the  docks,  tramways,  bottoms,  and  lumber  of  said  plain- 
tiffs, and  kept  it  there  in  such  a  position  that  the  wind  waa 
blowing  from  said  tug  in  a  direction  towards  said  docks,  tram- 
ways, bottoms,  and  lumber,  and  while  said  tug  was  so  placed 
kept  the  fire  in  its  furnace  burning." 

8.  That  it  "  was  the  duty  of  the  said  defendant  to  use  sucb 
appliances  on  its  said  tugs,  and  employ  such  means  in  operat- 
ing them,  as  would  not  endanger  the  safety  of  the  mills,  docka, 
and  lumber  on  said  Muskegon  lake  and  river,  and  would  not 
subject  them  to  any  needless  risk  and  danger  from  fire;  and 
it  also  became  and  was  the  duty  of  the  said  defendant  to  take 
extraordinary  precautions  in  times  of  high  wind  in  the  man- 
agement of  its  said  tugs,  so  as  not  to  endanger  said  mills, 
docks,  tramways,  and  lumber,  or  to  subject  them  to  any  risk 
of  taking  fire  from  said  tugs;  yet  the  said  defendant,  not  re- 
garding its  said  duty,  but  contriving  and  intending  to  injure 
the  said  plaintiffs,  would  not  and  did  not  use  proper  appli<> 
ances  on  its  tugs,  and  would  not  and  did  not  employ  suck 
means  as  would  not  endanger  the  safety  of  the  mills,  docka» 
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and  lumber  on  said  Muskegon  lake  and  river,  and  would  not 
subject  them  to  risk  and  danger  from  fire,  but,  on  the  con- 
trary, ....  failed  and  neglected  to  supply  its  said  tugs  with 
proper  spark-arresters  or  other  proper  or  suitable  device  for 
preventing  the  escape  of  sparks  and  burning  cinders  and 
brands  from  said  tugs,  and  has  failed,  neglected,  and  refused 
to  employ  proper  means  in  operating  said  tugs  in  this,  to  wit, 
that  it  has  continuously,  persistently,  carelessly,  negligently, 
and  wrongfully  used  and  employed  on  said  tugs,  as  fuel  for 
general  steam  use  therein,  pine,  hemlock,  and  other  slabs, 
which  are  utterly  unfit  for  said  purpose,  as  they  make  and 
cause  large  quantities  of  light  sparks  and  burning  cinders  and 
brands  to  be  thrown  oflf,  capable  of  being  carried  long  dis- 
tances by  the  wind  before  they  are  extinguished,  and  seriously 
endangering  the  safety  of  the  docks,  lumber,  and  mills  on  said 
lake  and  river;  and  on,  to  wit,  the  nineteenth  day  of  July, 
1888,  the  said  defendant,  still  disregarding  its  said  duty,  but 
contriving  and  intending  to  injure  the  plaintiffs,  while  a  very 
high  wind  was  blowing,  carelessly,  negligently,  and  wrong- 
fully moved  one  of  its  said  tugs,  which  it  had  failed  to  supply 
with  a  spark-arrester  or  other  suitable  device  for  preventing 
the  escape  of  sparks  and  burning  cinders  and  brands,  in 
which  it  was  then  burning,  as  fuel,  pine,  hemlock,  and  other 
slabs,  up  to  and  against  certain  other  docks,  tramways,  bot- 
toms, and  lumber." 

The  testimony  as  to  the  fire  cause  was  circumstantiaL 
Plaintiff's  mill  was  located  about  850  feet  southerly  from 
their  dock  line.  There  were  three  other  mills  in  the  same  lo- 
cality, —  the  McGraft  mill,  situated  1,000  feet  northeast  from 
the  point  where  the  fire  took;  the  Blodgett  mill,  located  about 
875  feet  west-southwest;  and  the  Shippey  mill,  which  was 
about  1,200  feet  distant  in  a  southerly  direction.  Each  of 
these  mills  had  large  refuse  burners  attached,  and  several  fires 
had  been  caused  by  fires  from  these  burners.  The  wind  was 
blowing  fresh  from  the  northwest,  and  the  tug  passed  the 
docks  about  fifteen  minutes  before  the  fire  was  noticed.  No 
sparks  were  seen  coming  from  the  tug,  although  she  was  seen 
to  pass  by  several  witnesses.  There  was  no  testimony  tend- 
ing to  show  that  the  tug  had  before  that  time  set  any  fires;  on 
the  contrary,  it  was  shown  that  she  had  not. 

WhjUe  negligence  in  providing  proper  means  for  the  pre- 
vention of  fires  and  in  the  management  of  the  apparatus  and 
fixes  might  be  inferred  from  the  size  and  quantity  of  sparks  or 
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cinders  emitted,  when  those  things  are  shown,  negligence  will 
not  in  any  case  be  presumed  from  the  mere  fact  of  a  fire, 
when  the  testimony  as  to  the  cause  of  the  fire  is  purely  cir- 
cumstantial. 

The  defendant  had  business  with  the  plaintiffs,  and  the  tug 
was  in  the  vicinity  of  plaintiffs'  docks  in  the  course  of  that 
business.  The  testimony  clearly  showed  that  the  smoke-stack 
of  said  tug  was  supplied  with  a  spark-arrester.  There  was  no 
testimony  tending  to  show  that  the  spark-arrester  was  defect- 
ive, or  that  it  was  not  regarded  as  sufficient,  or  that  it  was  not 
of  the  kind  ordinarily  used  for  that  purpose,  or  that  it  was 
not  as  efficient  as  any  other  apparatus,  or  that  it  was  not  oper- 
ated, or  that  the  furnace  door  had  been  opened  or  left  open 
for  any  time,  or  that  the  construction  of  the  fire  apparatus  or 
smoke-stack  of  said  tug  was  defective,  or  that  defendant  was 
not  taking  the  ordinary  precautions  to  prevent  the  escape  of 
sparks,  or  that  any  other  or  more  efficient  apparatus  or  means 
to  prevent  the  escape  of  sparks  were  in  use  by  others.  The 
proofs  showed  that  defendant  used  slabs  for  fuel,  but  there 
was  no  testimony  tending  to  show  that  the  use  of  slabs  for  fuel 
was  unusual  in  that  locality. 

It  is  alleged  that  defendant  did  not  use  adequate  means  to 
prevent  the  escape  of  sparks;  but,  as  already  said,  it  was 
shown  that  a  spark-arrester  was  provided  and  in  use.  Negli- 
gence is  the  want  of  ordinary  care.  Negligence  in  the  conduct 
of  a  tug  is  the  failure  to  use  the  care  ordinarily  used  by  care- 
ful men.  It  is  well  known  that  the  escape  of  sparks  cannot 
be  absolutely  prevented  by  the  use  of  any  appliance  yet  in- 
vented. Defendant  cannot  be  held  responsible  upon  the 
ground  of  negligence  for  not  doing  what  it  is  practically  im- 
possible to  do:  Michigan  Central  R.  R.  Co.  v.  Burrows,  33 
Mich.  6;  Batlerson  v.  Chicago  etc.  R'y  Co.,  49  Mich.  184.  Sci- 
ence has  as  yet  been  able  to  reduce  the  danger  in  the  use  of 
steam  as  a  motive  power  to  the  minimum  only;  and  when  a 
party  using  steam  has  availed  himself  of  the  means  used  gen- 
erally for  the  protection  of  property,  he  cannot  be  held  liable 
because  the  means  are  not  always  effective  or  adequate.  He 
is  only  liable  when  he  neglects  to  use,  or  carelessly  and  negli- 
gently uses,  those  appliances  which  science  and  ingenuity  have 
invented  to  reduce  the  probabilities  of  fire. 

The  testimony  was  speculative  and  conjectural.  The  only 
testimony  having  the  slightest  bearing  upon  the  allegation 
that  the  furnace  door  was  open  or  left  open  was  that  of  th© 
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«ngineer  who  subsequently  operated  the  tug,  who,  speak- 
ing with  reference  to  tugs  generally,  said  that  if  the  damper 
and  furnace  door  were  closed,  and  the  exhaust  on  the  outside, 
no  sparks  would  be  thrown  out,  because  there  would  be  no 
■draught.  But  the  declaration  does  not  charge  as  negligence 
an  open  damper,  nor  does  it  appear  that  the  tug  could  be  oper- 
ated without  any  draught.  The  same  witness  was  asked, 
■"  What  was  the  character  of  that  tug  for  throwing  off  sparks?" 
and  replied:  "Well,  she  was  like  all  other  small  boats  with 
«mall  boilers.  If  the  engine  —  if  you  are  crowding  her,  she 
has  got  to  throw  sparks."  There  was  no  testimony  that  she 
was  being  crowded  at  plaintiffs'  docks.     He  was  then  asked: — 

"  Q.  Did  she  throw  off  sparks  while  you  were  on  her?  A. 
She  would  throw  off  sparks,  of  course,  according  to  the  way 
you  fired  her,  —  according  to  the  distance.  If  you  put  in 
a  fire  to  Blodgett  and  Byrne's,  and  run  as  far  as  Hackley'e, 
or  run  as  far  as  Hamilton's,  and  not  put  in  any  fire,  and  yon 
jar  against  a  dock,  no  matter  whether  the  exhaust  is  in  or 
out,  she  will  throw  fire,  providing  they  don't  put  in  any  fresh 
fire. 

"  Q.  Are  sparks  apt  to  be  thrown  when  she  stops  and  starts? 
A.  Well,  not  when  she  stops.  When  she  is  backing  up,  if 
you  run  up  to  a  dock  at  a  nice  little  gait,  —  that  is  the  way 
they  express  themselves  (tug-men), — a  nice  little  gait,  —  if 
you  run  pretty  fast  up  to  a  dock,  and  you  stop  and  back  up, 
whether  the  exhaust  is  in  or  out,  it  don't  make  any  difference, 
«he  will  throw  sparks  just  the  same. 

"  Q.  What  is  the  effect  when  the  exhaust  is  in  the  stack? 
A.   The  effect  is,  she  throws  it  farther,  harder,  and  more  fire. 

"  Q.  What  kind  of  sparks  will  she  throw  when  the  exhaust 
is  in?  A.  When  the  exhaust  is  in?  According  to  the  fire.  If 
you  have  got  a  green  fire,  she  won't  throw  as  many  sparks  as 
if  you  run  your  fire  off  five  minutes.  She  will  throw  more 
«parks  when  you  run  your  fire  five  minutes  than  a  green  fire. 
A  green  fire  is  a  fire  of  fresh  slabs  or  any  kind  of  wood." 

On  cross-examination,  the  witness  was  asked:  — 

"  Q.  You  said  something  about  this  particular  boat  throw- 
ing sparks  in  case  she  run  up  and  hit  a  dock?  A.  Nothing 
about  a  particular  boat.     I  said  any  boat. 

*'  Q.  They  are  all  alike  in  that  respect?  A.  Well,  they  ar« 
all  alike,  of  those  burning  wood." 

There  was  no  testimony  tending  to  show  that  the  tug 
iouched  or  jarred  the  dock;  none  that  any  fuel  had  or  had 
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not  been  put  in;  none  that  she  was  run  up  to  the  dock  at  a 
nice  little  gait,  or  pretty  fast;  and  none  that  the  exhaust  was 
in  the  stack.  The  testimony  was,  that  she  ran  up  slowly  to 
within  eight  or  ten  feet  of  the  dock,  and  one  of  the  men  on 
board  handed  an  oar  to  an  employee  who  was  engaged  in  boom- 
ing logs  at  that  point.  There  was  the  testimony  of  one  wit- 
ness that  she  backed  a  little,  to  get  out,  after  the  oar  was 
delivered;  but  none  that  it  was  carelessly  or  unnecessarily 
done,  or  with  the  spark-arrester  open.  One  witness,  who  had 
been  a  fireman  on  the  tug,  was  asked  if  he  ever  knew  the  tug 
to  throw  sparks,  and  he  answered,  "Yes."  He  was  then  asked 
if  she  was  "  in  the  habit  of  throwing  sparks,"  and  answered, 
"Yea";  but  no  time,  place,  or  conditions  were  asked  for  or 
given.  It  was  not  shown  whether  the  arrester  was  in  use  at 
the  time,  or  at  what  rate  of  speed  she  was  going,  or  where  she 
was  at  the  time  or  times. 

The  use  of  the  word  "  willfully,"  in  the  second,  fifth,  sixth, 
and  seventh  counts,  involves  design  and  purpose.  The  allega- 
tion that  defendant  willfully  left  the  spark-arrester  open,  and 
thereby  allowed  sparks  to  escape  and  be  carried  by  the  wind 
upon  plaintififs'  docks,  and  set  fire  to  them,  implies  that  the 
act  was  done  with  a  set  purpose  to  accomplish  the  results 
which  followed  the  act.  It  involves  more  than  negligence;  it 
implies  malice.  The  word  has  no  office  in  the  count  unless 
given  its  ordinary  acceptation.  There  could  be  no  recovery 
under  the  evidence  upon  these  counts. 

It  was  held  in  Alpem  v.  Churchill,  53  Mich.  607,  that  **  negli- 
gence implies  fault,  and  cannot  be  predicated  of  a  lawful  and 
customary  use  of  one's  own  premises." 

Neither  can  it  be  predicated  of  a  lawful  and  customary  use 
of  a  water-way.  As  was  said  in  Michigan  Central  R.  R,  Co.  v. 
Coleman^  28  Mich.  440:  "  The  degree  of  care  required  in  any 
business  must  be  proportionate  to  its  nature  and  risks;  but 
the  law  does  not  require  business  to  be  conducted  upon  any 
unusual  basis,  though  the  business  be  one  of  great  risks,  and 
requiring  great  caution.  All  rules  applied  must  be  reasonable, 
and  not  oppressive,  and  must  be  applied  with  reference  to  the 
ordinary  conduct  of  affairs." 

It  is  a  matter  of  common  knowledge  that  draught  is  essen- 
tial to  the  operation  of  a  steam-craft;  that  so  far,  it  has  been 
found  practically  impossible  to  arrest  all  sparks,  and  at  the 
same  time  preserve  the  necessary  draught;  that  sparks  will 
Mcape,  and  fires  will  occasionally  occur;  and  it  is  only  when 
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the  want  of  ordinary  care  is  shown  in  the  selection,  care,  and 
operation  of  appliances  or  in  the  management  of  fires  on  such 
craft,  or  where  the  ahsence  of  proper  appliances  or  neglect  in 
their  management,  or  in  the  management  of  the  fires,  can  be 
inferred  from  peculiar  circumstances,  that  those  owning  and 
operating  such  craft  can  be  made  liable. 

The  defendant  is  entitled  to  a  verdict  upon  this  record,  and 
the  judgment  is  therefore  reversed,  and  a  new  trial  ordered, 
with  costs  of  both  courts  to  defendant. 


Nboligbncs  —  What  is.  —  NegTigence  in  a  legal  sense  is  the  failnre  to 
observe  for  the  protection  of  another  person  that  degree  of  care  which  the 
circumstances  demand,  whereby  such  person  ia  injured:  Barrett  v.  Southern 
Pacific  Co.,  91  Cal.  296;  25  Am.  St.  Rep.  186.  Negligence  is  the  breach  or 
non.performance  of  some  duty  which  the  party  charged  with  negligently 
omitted  to  perform,  thereby  causing  damage:  Roddy  v.  Missouri  Padfie  Ry 
Co.,  104  Mo.  234;  24  Am.  St.  Bep.  333,  and  note.  Negligence  i«  the  absence 
of  such  care  aa  the  circumstances  require:  Ellis  ▼.  Laie  Shore  etc  B'y  Co., 
138  Pa.  St.  506;  Hoffman  v.  Dickinson,  31  W.  Va.  142. 

Negliqbnck  —  No  Presumption  or,  whkn  Pkshisbs  Ussd  m  Lawful 
Mannsb. — A  person  who  condnots  a  lawful  business  on  his  premises  is 
under  no  obligation  to  save  others  harmless  from  accidents  happening  thereon: 
CoauUek  v.  Standard  Oil  Co.,  122  N.  Y.  118;  19  Am.  St  Bep.  475,  and  note; 
Bart  V.  GrenneU,  122  N.  Y.  371;  Huey  v.  Qahlenheck,  121  Pa.  St  238;  6  Am. 
St  B«p.  790,  and  extended  note  discussing  the  subject  as  to  when  negligence 
will  be  presumed. 

Negliqkkox  —  Whxtheb  Pbesumbd  vsom  Fact  ov  Fibx.  —  Negligence 
is  not  presumed  from  the  fact  that  goods  were  destroyed  by  fire  while  in  a 
warehouse:  Lancaster  Mills  r.  Merchants'  etc  Co.,  89  Tenn.  1;  24  Am.  St  Bep. 
586.  From  the  mere  fact  that  a:  fire  was  caused  by  sparks  from  an  engine, 
there  is  no  presumption  of  negligence.  It  must  be  shown  that  the  company  did 
not  use  proper  appliances  to  prevent  the  fire:  Louisville  etc.  R.  R,  Co.  r. 
Reese,  85  Ala.  497;  7  Am.  St  Bep.  66,  and  note.  Contra,  see  Bass  v.  Chicago 
etc  R.  R.  Co.,  28  HI.  9;  81  Am.  Deo.  254,  and  note. 

NEOLiaSMCI  —  LlABILITT  OF    OwMBRS    OF    STEAM-XNOUin  FOB    FiBBL  — 

In  order  to  recover  for  loss  by  fire  caused  by  sparks  from  an  engine,  where  ift 
is  shown  that  such  engine  was  provided  with  the  best  appliances  for  spark, 
arresting,  the  proof  must  be  strong  and  convincing,  to  establish  negligenee: 
Myer  v.  Vicksburg  etc  R.  R.  Co.,  41  La.  Ann.  639;  17  Am.  St  Rep.  408,  and 
note.  The  emision  of  sparks  from  an  engine  is  not  of  itself  illegal,  and  in  the 
absence  of  proof  of  negligence,  is  damnum  absque  injuria:  Frankford  etc  T^um- 
Tpihe  Co.  r.  Philadelphia  etc  R.  R  Co.,  54  Pa.  St  345;  93  Am.  Dea  708,  and 
note.  See  extended  notes  to  Flynn  v.  San  Francisco  etc  R.  R.  Co.,  6  Am.  Bep. 
597,  and  Burroughs  v.  Housatonic  R.  R.  Co.,  38  Am.  Deo.  71.  The  owner  of  a 
saw-mill  is  liable  for  setting  Ifire  to  a  house  from  sparks  escaping  from  the 
smoke-stack  of  his  mill,  even  though  it  had  an  arrester,  if  the  latter  did  net 
propeiiy  stop  the  sparks:  John  Mouat  L,  Co,  r,  Wilmore,  16  CoL  IM. 
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Dkbd,  DnjrnT  or.  —  Eyidenoo  ahowing  that  a  conreyanee  of  laad  was 
signed,  acknowledged,  witnessed,  and  handed  to  the  grantee,  who  was  a 
son  of  the  grantor,  to  whom  the  deed  was  immediately  returned;  that 
the  father  said  he  calcalated  to  deed  the  property  to  the  son,  so  that 
there  wonld  be  no  trouble  after  his  death,  but  that  he  would  not  like  to  see 
It  go  on  record  in  his  lifetime;  and  the  son  replied  he  need  not  be  afraid 
of  its  going  on  record,  and  that  be  (the  father)  could  keep  it  himself,  — 
does  not  show  a  delivery  of  the  deed;  and  if  the  grantor  subsequently 
destroyed  it,  and  conveyed  the  same  property  to  another  person  in  con* 
sideration  of  services  performed  and  to  be  performed,  the  latter  acqairad 
the  title. 

B.  8.  Clarkion  and  John  B.  Whelan,  for  the  complainant. 
Jamet  H.  Pounds  for  the  defendant 

Grant,  J.  The  bill  in  this  case  is  filed  to  set  aside  a  deed 
of  the  land  in  controversy,  executed  by  complainant's  father 
to  defendant,  and  to  confirm  the  title  in  said  land  to  himself. 

His  claim  is,  that  his  father  executed  a  deed  to  him  May  1, 
1888;  that  he  gave  it  back  to  his  father  at  the  same  time,  tell- 
ing him  to  keep  it,  as  he  did  not  desire  to  take  actual  posses- 
sion  of  the  property  until  after  his  father's  death;  that  his 
father,  on  August  21,  1889,  executed  a  deed  of  this  same  land 
to  the  defendant;  that  defendant  knew  of  the  former  deed  to 
complainant,  and  therefore  cannot  be  considered  a  bona  fids 
purchaser. 

Defendant  answers  this  claim  by  admitting  that  such  a  deed 
was  drawn  up  to  complainant,  intended  only  as  a  testamentary 
disposition,  subject  to  revocation,  and  not  to  take  effect  until 
after  the  father's  death;  that  it  was  revoked  and  destroyed  by 
his  father,  —  was  never  delivered;  that  she  purchased  without 
notice,  and  for  a  valuable  consideration. 

The  case  was  tried  in  open  court,  and  a  decree  rendered 
dismissing  the  bill. 

All  the  testimony  of  the  complainant  as  to  the  execution  of 
the  deed  and  as  to  what  took  place  between  him  and  his  father 
is  excluded  by  the  statute,  because  the  facts  testified  to  were 
equally  in  the  knowledge  of  the  deceased.  The  only  competent 
evidence  of  the  execution  of  the  deed  is  that  of  those  who  were 
present,  aside  from  complainant.  These  were  two  who  signed 
it  as  witnesses,  and  one  of  whom  drew  it  They  testified  that 
the  deed  was  signed,  acknowledged,  witnessed,  handed  to  com- 
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plainant,  and  by  him  immediately  handed  back  to  Wb  father. 
One  of  these  did  not  know  what  was  said  at  the  time.  The 
other  testified  that  the  father  said  that  he  "  calculated  to  deed 
that  property  to  Charles;  that  his  son  Gus  had  had  his  share,  so 
that  there  would  be  no  trouble  after  he  was  dead;  that  the 
father  said  he  would  not  like  to  see  the  deed  go  on  record  until 
after  he  was  dead;  and  that  Charles  said  that  he  need  not  be 
afraid  the  deed  should  go  on  record,  and  that  he  could  keep  it 
himself." 

This  is  all  the  evidence  showing  a  delivery  of  the  deed. 

The  land  consisted  of  three  lots.  There  were  two  houses 
upon  them,  in  one  of  which  the  father  lived,  the  other  of  which 
he  rented,  and  collected  the  rents. 

The  object  of  a  delivery  is  to  indicate  an  intent  on  the  part 
of  the  grantor  to  give  effect  to  the  instrument.  It  was  clearly 
not  the  intention  of  the  grantor  in  this  case  to  convey  to  his 
son  either  possession  or  title  until  his  death:  Thatcher  v.  St. 
Andrew's  Churchy  37  Mich.  264;  Burnett  v.  Burnett^  40  Mich. 
364.  The  fact  that  the  grantor  retained  this  deed,  as  well  as 
the  possession  of  the  property,  that  he  subsequently  destroyed 
the  deed  and  executed  two  others,  —  one  to  the  defendant  for 
(me  lot,  and  the  other  to  the  complainant  for  the  other  two, — 
and  that  he  would  not  consent  to  the  recording  of  the  deed,  is 
convincing  proof  that  the  deed  was  not  delivered,  and  conveyed 
no  title  to  complainant. 

The  defendant  was  a  foster-grandchild  of  Mr.  Schuffert,  the 
father.  At  his  request,  after  the  death  of  his  wife,  defendant 
left  an  employment  where  she  was  earning  fair  wages,  and 
came  to  his  house  to  take  care  of  him.  This  she  did  faith- 
fully for  three  years  and  a  half,  and  until  his  death.  After 
two  years  of  such  service,  Mr.  Schuffert,  in  consideration  of 
such  services  already  rendered,  and  to  be  rendered  in  the 
future,  executed  to  her  the  deed  in  controversy.  The  con- 
sideration was  ample,  and  the  deed  valid. 

The  decree  is  affirmed,  with  costs. 


Deeds  —  "Delivery.  — It  ia  essential  to  the  deHrery  of  a  deed  that  tbe 
grantor  surreader  all  power  and  control  over  it  for  the  benefit  of  the  grantee 
at  tbe  time  of  the  delivery:  Porter  v.  Woodhouse,  59  Conn.  668;  21  Am.  St. 
Rep.  131,  and  note.  Where  there  is  no  retention  of  a  deed  by  th*  grantee,  no 
possession  or  control  over  it,  it  is  not  delivered,  and  the  title  of  the  grantor  is 
not  thereby  divested:   Web«r  ▼.  .ChrUUn,  121  111.  91;  2  Am.  St  Bep.  68,  and 
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Dote.  A  deed  not  to  b«  delivered  or  recorded  daring  the  life  of  the  grantor 
is  void:  Stone  r.  French,  37  Kan.  145;  1  Am.  St  Rep.  237,  and  note.  Wber* 
•  father  ezeonted  a  deed  to  two  children,  bat  retained  it  in  his  possession 
nntil  his  death,  it  was  held  inaofiBcient  to  pass  title:  Fair  v.  Smith,  14  Or.  82; 
58  Am.  Rep.  281,  and  extended  note;  Byars  t.  Spencer,  101  IlL  429;  40  Am. 
Rep.  212,  and  note.  To  oonatitate  a  valid  delivery  of  a  deed,  the  grantor 
mast  part  with  all  oontrol  of  itt  Bovet  r.  Hinde,  136  IlL  137.  A  deed  not  to 
be  deliverad  until  the  death  of  the  grantor  is  void:  Weitinger  t.  Cock,  67  Misa. 
6U. 
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Galliqher  v.  Smiley. 


[28  Nkbbabka.,  189.] 

HoMBSTtAD  Law  in  Force  when  Contract  is  Maob  is  thb  Law  Arru- 
OABI.E  THERETO.  —  The  homestead  statute  ia  force  at  the  time  when  an 
indebtedness  was  incurred  remains  the  law  of  the  contract. 

Homestead  Right,  Once  Vested,  cannot  be  Diminished  bt  Lboislatubb. 

—  Where  a  homestead  right  has  become  vested  under  a  law  exempting 
the  homestead  from  sale  upon  attachment  or  execution  so  long  as  it  is 
owned  and  occupied  by  the  debtor  as  a  homestead,  such  right  cannot  be 
diminished  by  a  subsequently  enacted  law  without  the  debtor's  consent. 
And  while  a  judgment  may  be  a  lien  upon  it  which  may  become  opera- 
tive npon  sale  or  abandonment,  yet  the  homestead  character  cannot  be  mo- 
lasted  for  the  purpose  of  enforcing  its  payment.  By  the  existence  of  the 
homestead  right,  the  power  of  the  judgment  creditor  to  appropriate 
the  property  to  the  payment  of  his  judgment  is  held  in  abeyance  daring 
the  continuance  of  the  right. 

Homestead,  What  Constitutes.  —  A  homestead  is  a  parcel  of  land  on  which 
the  family  reside,  and  which  is  to  them  a  home,  and  is  constituted  by  the 
two  acts  of  selection  and  residence  in  compliance  with  the  terms  of  the 
law  conferring  it. 

HmiBSTBAD  Right  not  Diminished  bt  Extension  or  Cmr  Limits  when. 

—  Where  the  owner  of  a  tract  of  land  near  a  city  has  acquired  a  home- 
•tead  right  therein  under  the  law  in  force  at  the  time  he  acquired  it,  such 
right  cannot  be  diminished  by  the  subsequent  enactment,  without  his 
consent  or  procurement,  of  a  law  by  which  the  land  is  inolnded  within 
the  corporate  limits  of  the  city. 

Thb  opinion  states  the  case. 

Gregory,  Day,  and  Day,  for  the  plaintiff  in  error. 

Savage,  Morris,  and  Davis,  contra. 

Reese,  C.  J.    This  was  a  proceeding  in  aid  of  execution. 

Plaintiff  in  error  filed  her  petition  in  the  district  coart|  in 

ait 
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which  she  alleged,  in  substance,  that  she  was  the  owner  of 
certain  judgments  which  had  been  rendered  by  the  district 
court  of  Douglas  County  against  defendants  in  error,  to  wit, 
one  in  favor  of  the  Omaha  National  Bank,  for  $1,225.52,  ren- 
dered at  the  October  term,  1874;  one  in  favor  of  John  McCor- 
mick  <fe  Co.,  for  $429.94;  and  one  for  $207.35,  in  favor  of  Joseph 
Sheeley  and  others,  rendered  at  the  March  term,  1872;  that 
said  judgments  had  been  revived  and  were  in  full  force  as 
liens  against  the  lands  of  defendant;  that  upon  the  eighteenth 
day  of  July,  1887,  execution  was  issued  and  levied  upon  the 
west  half  of  the  southeast  quarter  of  section  3,  township  15,^ 
range  13  east,  in  the  said  county,  and  which  land  was  claimed 
as  a  homestead  by  defendant,  but  it  was  alleged  that  said 
premises  consisted  of  more  than  seventy  acres  of  land  after 
deducting  the  portion  thereof  which  had  from  time  to  time 
been  appropriated  by  the  several  railroads  crossing  over  it  a» 
right  of  way;  that  it  was  all  under  improvements,  with  dwell- 
ings and  other  houses  and  buildings  located  thereon;  that  it 
was  within  the  corporate  limits  of  the  city  of  Omaha,  and  of 
more  than  two  hundred  thousand  dollars  value,  and  exceeded 
in  quantity  by  at  least  fifty  acres  what  defendant  had  a  right 
to  hold  as  a  homestead,  by  virtue  of  any  law  at  any  time  en- 
acted under  which  said  homestead  could  have  been  acquired. 

The  prayer  oif  the  petitix)n  was  for  an  order  setting  off  to 
defendant  his  homestead  of  not  to  exceed  twenty  acres  in 
quantity,  that  the  same  be  admeasured  as  the  law  directs,  and 
the  remainder  declared  subject  to  sale  for  the  satisfaction  of 
the  judgments. 

Defendant  in  error  answered,  admitting  the  rendition  of  the 
judgments,  but  alleging  that  the  lands  described  in  the  peti- 
tion had  been  owned  by  him  for  thirty  years,  and  that  it  had 
been  occupied  by  him  as  a  dwelling  and  homestead  for  him- 
Belf  and  family  during  that  time,  —  he  being  the  head  of  A 
family;  that  it  did  not  exceed  seventy  acres,  and  until  about 
the  first  day  of  May,  1887,  was  not  included  in  any  incorpo- 
rated city,  town,  or  village,  when  it  was  included  within  the 
corporate  limits  of  the  city  of  Omaha  without  his  consent; 
that  at  the  time  the  indebtedness  was  incurred  and  the  judg- 
ment rendered,  —  which  was  subsequent  to  the  passage  of  the 
act  approved  June  22, 1867,  relating  to  homesteads, — the  land 
was  exempt  from  execution  by  reason  of  its  homestead  char- 
acter. It  was  also  alleged  that  the  question  presented  had 
been  adjudicated  in  the  district  and  supreme  courts  of  the 
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state  in  the  case  of  McHugh  v.  Smiley^  17  Neb.  620.     The  latter 
allegation  was  denied  by  the  reply. 

A  trial  was  had  to  the  court,  which  resulted  in  the  following 
findings:  — 

"This  cause  having  been  heard  and  submitted  upon  the 
issue  joined  and  the  proofs  and  arguments  of  counsel,  the 
court  finds  the  facts  of  the  case  to  be  as  follows:  — 

"1.  Each  of  the  judgments  mentioned  in  plaintiff's  peti- 
tion were  duly  rendered  as  herein  alleged  against  the  defend- 
ant; that  said  judgments  have  been  revived,  and  are  now  in 
full  force  against  the  defendant. 

"  2.  That  said  judgments  have  been  duly  assigned  of  record 
to  the  plaintiff. 

"3.  That  executions  were  duly  issued  and  levied  upon  the 
west  half  of  the  southeast  quarter  of  section  3,  township  15,^ 
range  13  east,  of  the  6th  P.  M.,  substantially  as  alleged  in 
plaintiff's  petition;  that  said  tract  of  land  embraced  at  least 
seventy  acres. 

"4.  That  said  land  has  been  owned  by  the  defendant  about 
thirty  years,  and  during  all  of  said  time  the  defendant  has 
lived,  and  now  lives,  thereon  with  his  family  as  a  dwelling- 
place  and  homestead;  that  during  all  of  said  time  defendant 
has  been,  and  now  is,  the  head  of  a  family,  and  a  resident  and 
citizen  of  the  territory  and  state  of  Nebraska. 

"  5.  That  until  about  the  first  day  of  May,  1887,  said  land 
was  not  included  within  the  limits  of  any  incorporated  town, 
city,  or  village;  that  about  the  first  day  of  May,  1887,  the  in- 
corporated limits  of  the  city  of  Omaha  were  by  its  city  council 
extended,  under  the  act  relating  to  metropolitan  cities,  ap- 
proved March  30,  1887,  and  such  extended  limits  embraced 
the  land  of  defendant,  and  was  so  included  within  the  limits 
of  said  city  at  the  time  of  the  levy  of  the  execution  in  the  pe- 
tition mentioned;  that  said  extension  was  made  without  the 
consent  of  the  defendant;  that  said  land  is  of  the  value  of  the 
sura  of  two  hundred  thousand  dollars. 

"  6.  That  the  indebtedness  for  which  said  judgments  were 
rendered  was  contracted  subsequent  to  the  passage  of  the  act 
approved  June  22,  1867,  relating  to  homesteads. 

"The  court  finds,  as  conclusions  of  law:  — 

"1.  That  at  the  time  said  indebtedness  was  contracted,  and 
at  th^time  said  judgments  were  rendered,  the  said  land  was 
exempt  from  sale  on  execution  on  said  judgments,  by  reason 
of  the  defendant's  homestead  rights  in  said  land. 

Am.  !-t.  Rep..  Vol.  XXVI— 21 


322  Gallioher  v.  Smiley.  [Nebraska, 

"  2.  That  at  the  time  said  indebtedness  was  contracted  and 
said  judgments  were  rendered  there  was  no  law  by  which  said 
land  could  be  brought  within  the  limits  of  any  incorporated 
town,  city,  or  village,  without  the  consent  of  the  defendant. 

"  3.  That  the  homestead  rights  of  the  defendant,  so  far  as 
concerns  the  judgments  in  question,  are  to  be  governed  by  the 
law  in  force  at  the  time  the  indebtedness  was  contracted. 

"4.  That  the  passage  of  the  act  approved  March  30,  1887, 
and  the  extension  of  the  city  limits  thereunder,  did  not  affect 
the  homestead  exemption  of  the  defendant  so  far  as  concerns 
these  judgments,  nor  subject  said  land  to  sale  under  said 
judgment  executions,  so  long  as  the  defendant  continues  in 
the  occupancy  of  said  land  as  a  homestead. 

"Wherefore  the  court  doth  order  that  the  petition  of  the 
plaintiff  be  dismissed." 

A  motion  for  a  new  trial  was  filed,  alleging,  in  substance, 
that  the  court  erred  in  its  conclusions  of  law.  The  motion 
was  overruled.  The  case  is  brought  to  this  court  by  proceed- 
ings in  error. 

The  debts  were  contracted,  and  the  homestead  interest  of 
defendant  was  acquired,  under  the  homestead  law  of  1867, 
which  was  as  follows:  "  A  homestead  consisting  of  any  quan- 
tity of  land  not  exceeding  160  acres,  and  the  dwelling-house 
thereon  and  its  appurtenances,  to  be  selected  by  the  owner 
thereof,  and  not  included  in  any  incorporated  city  or  village, 
or,  instead  thereof,  at  the  option  of  the  owner,  a  quantity 
of  contiguous  land  not  exceeding  two  lots,  being  within  an 
incorporated  town,  city,  or  village,  and  according  to  the  re- 
corded plat  of  such  incorporated  town,  city,  or  village,  or  in 
lieu  of  the  above,  a  lot  or  parcel  of  contiguous  land  not  ex- 
ceeding twenty  acres,  being  within  the  limits  of  an  incorpo- 
rated town,  city,  or  village,  the  said  parcel  or  lot  of  land 
not  being  laid  off  into  streets,  blocks,  and  lots,  owned  and 
occupied  by  any  resident  of  the  state,  being  the  head  of  a 
family,  shall  not  be  subject  to  attachment,  levy,  or  sale  upon 
execution  or  other  process,  issuing  out  of  any  court  in  the 
state,  80  long  as  the  same  shall  be  owned  and  occupied  by  the 
debtor  as  such  homestead.  This  section  shall  be  deemed  and 
construed  to  exempt  such  homestead,  in  the  manner  afore- 
said, as  well  after  as  before  the  death  of  the  debtor,  and  in  the 
event  of  the  death  of  the  debtor,  the  estate  in  such  homestead 
shall  descend  to  and  be  vested  in  his  heirs  at  law  or  legatees, 
free  and  divested  from  all  claims  of  any  creditors  thereto." 
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It  is  contended  by  the  plaintiflf  that  the  bringing  of  the  land 
in  question  within  the  corporate  limits  of  the  city  of  Omaha 
operated  to  diminish  the  area  of  the  homestead  to  the  limits 
prescribed  by  the  law, — twenty  acres. 

As  appears  by  the  section  above  quoted  (the  law  in  force  at 
the  time  the  indebtedness  was  incurred),  the  whole  of  the 
tract  of  land  involved  was  exempt  from  forced  sale  on  execu- 
tion or  other  process.  This  remained  the  law  of  the  contract 
{Dorrington  v.  Myers,  11  Neb.  389),  and  by  the  occupation  of 
the  property,  "  he  became  vested,  so  to  speak,  of  a  homestead 
estate  therein,  which  was  alienable  only  by  sale  or  abandon- 
ment": Dorrington  v.  Myers,  11  Neb.  391. 

The  homestead  right,  while  perhaps  not  a  new  estate  lying 
in  grant,  or  transferable  by  conveyance  under  the  law  as  it 
existed  at  the  time  of  its  inception,  in  this  case  partook  of  an 
interest  or  right  in  the  home,  indeterminate  in  its  duration, 
which  might  continue  during  the  lives  of  defendant  and  his 
wife,  and  perhaps  the  minority  of  their  children.  While  the 
Tight  itself  could  not  be  bought  or  sold,  yet  it  was  so  far  vested 
in  defendant  as  to  be  beyond  the  reach  of  the  legislature  by  a 
repeal  of  the  law  creating  it:  Smyth  on  Homesteads,  sees.  69, 
70.  In  its  inception,  a  homestead  is  a  parcel  of  land  on  which 
the  family  resides,  and  which  is  to  them  a  home.  It  is  consti- 
tuted by  the  two  acts  of  selection  and  residence,  in  compliance 
with  the  terms  of  the  law  conferring  it.  When  these  things 
•exist  bona  fide,  the  essential  elements  of  the  homestead  right 
exist,  of  which  the  persons  entitled  to  it  cannot  be  divested 
by  acts  or  influences  beyond  their  volition. 

At  the  time  this  homestead  right  was  acquired,  by  a  com- 
pliance with  the  provisions  of  the  law,  the  whole  of  the  tract 
now  in  dispute  was  exempt  from  sale  so  long  as  its  occupancy 
continued.  While  the  judgments  were  liens,  for  the  payment 
of  which  (if  not  allowed  to  become  dormant)  the  property  was 
pledged,  yet  the  homestead  character  could  not  be  molested 
for  the  purpose  of  enforcing  their  payment.  By  the  existence 
of  the  homestead  right,  the  power  of  the  judgment  creditors  to 
appropriate  the  property  to  the  payment  of  their  judgments 
was  held  in  abeyance  during  the  continuance  of  the  right. 
The  right  could  not  be  diminished  by  law  without  the  consent 
of  defendants:  McHugh  v.  Smiley,  17  Neb.  620;  McHugh  v. 
Smiley,  17  Neb.  626;  De  Witt  v.  Wheeler  and  Wilson  S.  M.  Co.^ 
17  N%b.  533.  For  twenty  years  perhaps,  and  during  the 
whole  time  of  the  existence  of  the  indebtedness,  the  right 
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ooald  not  be  questioned.  The  land  was  included  within  the 
corporate  limits  of  the  city  by  law,  and  without  the  consent  or 
procurement  of  defendant.  His  rights  could  not  be  dimin- 
ished thereby:  Bassett  v.  Messner,  30  Tex.  604;  Nolan  v.  Reedf 
38  Tex.  425;  Barber  v.  Rorabeck,  36  Mich.  399;  Ham  v.  Santa 
Rosa  Bank,  62  Cal.  125;  45  Am.  Rep.  654. 

It  is  not  believed  that  the  fact,  that,  in  some  of  the  statea 
referred  to,  constitutional  provisions  direct  the  legislature  ta 
provide  suitable  homestead  laws,  can  enter  into  this  discussion 
BO  as  to  be  of  any  practical  utility.  The  right  must  depend 
upon  statutory  enactments  creating  it,  and  to  these  enactments 
the  courts  must  look.  The  constitutional  provisions  are  di- 
rectory for  the  guidance  of  the  legislature. 

While  it  is  true  that  in  view  of  the  great  value  of  the  prop- 
erty now  in  dispute,  the  application  of  sound  moral  and  busi- 
ness principles,  by  defendant,  would  require  the  payment  of 
the  debts  against  it,  yet  if  he  prefers  to  hold  the  property  and 
allow  the  judgments  to  remain  and  accumulate  interest  and 
finally  sweep  the  whole  from  his  heirs  or  legatees,  we  know  of 
no  legal  objection  to  his  pursuing  that  course. 

The  judgment  of  the  district  court  is  affirmed. 


HoMESTBAD  —  What  CoNSTiTUTBa.  — A  homestead  ia  the  permanent  plao* 
of  residence  of  a  party  claiming  the  benefit  of  the  homestead  act,  and  in> 
dndea  the  land  about  and  contignous  to  the  dwelling:  TumUnmm  v.  Surinneif, 
22  Ark.  400;  76  Am.  Dec.  432,  and  note;  Chregg  ▼.  Bo$twiek,  33  Cal.  220;  91 
Am.  Dec.  637,  and  note;  Phelps  ▼.  Rooney,  9  Wis.  70;  76  Am.  Deo.  244,  and 
extended  note. 

HOMKSTXAD  —  BlOHTS  V«STKD  UNDKR,  CANNOT  BK  TaKBN  AwAT.  —  A  home* 
stead,  once  duly  dedicated,  cannot  be  diminished  or  defeated,  except  in  the 
manner  prescribed  by  the  statute  creating  it:  Lubbock  ▼.  McMann,  82  Cal. 
226;  16  Am.  St.  Rep.  lOS.  A  homestead  right,  once  established,  cannot  be 
alienated  except  by  deed  of  some  kind:  Rigg»  ▼.  Sterling,  60  Mich.  643;  1 
Am.  St.  Rep.  554,  and  note.  A  change  in  the  homestead  laws  does  not  re* 
peal  the  provision  for  a  homestead  to  the  widow  as  against  the  husband's 
heirs  or  creditors:  BcUchelder  ▼.  Fattier,  62  N.  EL  445.  An  assignment  of 
homestead  as  against  a  debt  contracted  prior  to  the  constitation  of  1868  is  nnll 
and  void:  Hoe/ord  r.  W]/nn,  26  S.  0.  130. 

HoHnrsAD  —  Extsndiro  Towv  Lmrra  as  ArrscriHO.  —Extending  the 
corporate  limits  of  a  town  over  a  homestead  will  not  affect  its  character  a*  • 
homesteadt  Toflor  r.  Bwlvxtrt^  17  Tex.  74;  67  Am.  Deo.  642;  and  note 
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Pullman  Palace  Car  Company  v.  Lowe. 

[28  Nebraska.,  239.] 

Sleeping-car  CJompant's  Liability  foe  Passbngeb's  Apparel  Stolejt 
FROM  ITS  Car. — A  sleeping-car  company,  so  far  as  it  renders  service 
as  an  innkeeper,  is  subject  to  like  liabilities  and  obligations,  and  is 
liable  for  a  necessary  article  of  wearing  apparel  belonging  to  a  passen- 
ger in  its  car,  which  was  placed  in  the  care  of  its  employees,  and  was 
stolen  from  the  car,  without  any  negligence  on  the  part  of  the  passen* 
ger. 

■*' Guest"  and  "Lodger"  Defined. — Any  one  away  from  home,  receiv- 
ing  accommodations  at  an  inn  as  a  traveler,  is  a  guest,  and  entitled  to 
hold  the  innkeeper  responsible  as  such.  Cenerally,  a  lodger  is  one 
who,  for  the  time  being,  has  his  home  at  his  lodging-placa. 

The  opinion  states  the  case. 

Howard  B.  Smith,  for  the  plaintiflF  in  error. 

A.  Steere,  Jr.,  contra. 

Maxwell,  J.  This  action  was  brought  by  the  defendant 
in  error  against  the  plaintifif  in  error,  to  recover  the  vahie  of 
^n  overcoat,  which,  it  is  alleged,  was  lost  or  stolen  from  a 
Pullman  car,  in  which  the  defendant  in  error  was  a  passen- 
ger, on  the  Wabash  railway,  from  St.  Louis  to  Council  Bluflfs. 
The  court  was  requested  to  make  special  findings  in  the  case, 
which  it  did,  as  follows:  — 

"  I  find,  as  the  facts  proven  on  the  trial  of  this  case,  that 
on  the  eighteenth  day  of  April,  1887,  the  plaintiflF  took  pas- 
sage at  St.  Louis  for  Council  Bluflfs,  on  the  Wabash  and 
St.  Louis  railroad,  and  purchased  a  sleeping-car  ticket  from 
the  defendant's  agency  at  St.  Louis,  entitling  him  to  a  lower 
berth  in  a  sleeping-car  attached  to  the  train  which  left  St. 
Louis  the  evening  of  that  day;  that  the  train  left  St.  Louis 
at  8:25,  p.  M.;  that  a  short  time  before  the  train  left,  plaintiff 
entered  the  sleeping-car,  and,  upon  doing  so,  delivered  hia 
-coat  to  the  porter  of  the  car,  who  took  it  and  placed  it  in  the 
vacant  upper  berth  of  the  section  of  which  plaintiff  had  se- 
■cured  the  lower  berth;  that  shortly  after  the  train  started, 
the  sleeping-car  conductor  passed  through  the  car  and  took 
up  the  ticket  which  had  been  purchased  by  the  plaintiff,  and 
:gave  him  in  exchange  therefor  another  ticket,  known  as  a 
'  berth  ticket,'  which  was  in  turn  taken  up  by  the  porter  soon 
afterwards,  when  he  prepared  the  sleeping-berth  for  occupa- 
tion by  the  plaintiff;  that  the  next  morning  when  the  plain- 
tiff  arose,  he  took  out  from  the  upper  berth  a  portion  of  hia 


826  Pullman  Palacb  Cab  Go.  v.  Lows.        [Nebraska, 

clothing,  and  then  saw  his  overcoat  there  where  it  had  beea 
placed  the  evening  before  by  the  porter,  and  where  he,  the 
plaintiflF,  left  it;  that  plaintiff  was  last  to  leave  his  berth, 
and,  with  the  exception  of  a  gentleman  and  lady,  the  last  of 
the  passengers  to  leave  the  car  for  breakfast  that  morning; 
that  plaintiff  went  out  to  breakfast  at  the  regular  breakfast 
station,  which  occupied  him  about  fifteen  minutes,  and  that 
after  breakfast  he  stood  on  the  rear  platform  of  the  sleeper 
about  ten  minutes,  smoking  a  cigar,  and  then  went  to  his 
berth  in  the  car,  the  same  having  been  made  up,  and  thea 
discovered  that  his  overcoat  was  missing;  that  he  immedi- 
ately called  the  attention  of  the  conductor  of  the  sleeping-car 
to  the  fact,  who,  after  first  disclaiming  any  responsibility  for 
the  care  of  the  coat,  after  a  time  caused  a  search  to  be  made 
through  the  car,  in  company  with  the  porter,  for  it,  but  with- 
out finding  it,  and  the  coat  has  been  entirely  lost  to  the  plain- 
tiff, and  was  of  the  value  at  the  time  of  the  loss  of  fifty 
dollars.  I  also  find  that  the  conductor  left  the  car  at  the 
breakfast  station,  and  went  to  his  breakfast  at  the  same  tim» 
as  the  passengers,  including  the  plaintiff,  were  at  their  break- 
fast, and  that  during  the  interval  of  about  twenty-five  min- 
utes' absence  of  the  plaintiff  from  his  berth  in  sleeping-car^ 
between  the  time  when  he  left  the  car  for  breakfast  and  th* 
time  when  he  returned  into  it,  his  berth  was  made  up,  and 
his  overcoat  abstracted. 

"conclusion  op  law. 

"  I  find,  as  a  conclusion  of  law,  that  defendant  was  guilty 
of  negligence  in  not  properly  guarding  and  taking  care  of 
property  of  plaintiff  during  his  necessary  absence  from  de- 
fendant's car,  and  that  plaintiff  was  not  guilty  of  negligence 
in  the  matter. 

**I  therefore  find  that  defendant  is  liable  to  the  plaintiff 
for  the  value  of  the  overcoat,  to  wit,  $50,  with  interest  thereon 
from  April  20,  1887,  to  the  first  day  of  this  term,  $3.75." 

The  rules  of  the  company  were  also  introduced  in  evidence 
in  its  behalf,  but  as  the  defendant  in  error  had  no  notice  of 
them,  they  do  not  enter  into  the  case.  The  question  presented, 
therefore,  is  the  liability  of  a  sleeping-car  company  for  the 
loes  of  necessary  wearing  apparel  of  one  who  had  paid  the 
necessary  sleeping-car  charges,  and  was  lawfully  riding  in 
one  of  its  cars,  which  apparel  had  been  placed  in  the  care  of 
the  employees  of  the  company.     We  find  no  case  exactly  ii> 
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point;  and  as  the  question  is  a  new  one,  not  only  in  this  state> 
but  to  a  great  extent  in  the  other  states  of  the  nation,  we  are 
practically  without  precedents  to  aid  us,  and  must  adopt  such 
rule  as  may  seem  just  and  equitable.  It  may  be  well  to  con- 
sider what  the  company  undertakes  to  perform,  and  also  what 
it  does  not  undertake.  The  latter  proposition  will  be  consid- 
ered first.  It  does  not  undertake  to  furnish  the  railway  for 
its  cars  to  run  upon,  nor  the  motive  power  to  propel  them,  and 
hence  is  not  entitled  to  compensation  for  the  ordinary  car- 
irage  of  passengers.  It  does  invite,  for  hire,  all  passengers 
holding  first-class  tickets  to  occupy  its  cars.  In  efiect,  it  saya 
to  all  such  passengers,  We  will  furnish  you  safe,  pleasant, 
commodious  cars,  with  all  possible  facilities  to  prevent  weari- 
ness and  fatigue,  with  comfortable  sleeping  accommodations 
and  the  necessary  toilet  facilities,  if  you  pay  the  price  de- 
manded in  addition  to  the  ordinary  fare. 

The  nature  of  this  undertaking  is  the  question  for  consid- 
eration. On  the  one  hand,  it  is  claimed  that  so  far  as  the 
company  holds  itself  out  as  performing  the  duties  of  an  inn- 
keeper, so  far  it  should  be  charged  with  the  strict  liability  of 
the  same.  On  the  other,  it  is  sought  to  make  the  liability  of 
the  company  merely  that  of  a  lodging-house  keeper.  In  the. 
very  able  and  carefully  prepared  briefs  of  the  attorney  for  the 
plaintiff  in  error  we  find  the  following  objections  to  charging 
the  company  with  the  liability  of  an  innkeeper.  He  says: 
"It  undertakes, —  1.  To  furnish  accommodations  to  '  first- 
class '  passengers  exclusively;  2.  To  furnish  toilet  accommo- 
dations to  such  passengers;  3.  To  furnish  a  certain  specified 
seat  or  bed  to  such  a  passenger;  4.  To  furnish  a  servant  who 
will  respond  to  all  proper  demands  on  his  service  by  such  pas- 
sengers promptly  and  politely."  But  to  do  these  four  things 
for  a  limited  time,  which  is  agreed  upon  between  it  and  each 
passenger  in  advance. 

It  does  not  make  even  this  agreement  with  all  those  who 
travel  by  rail.  It  makes  this  agreement  with  first-class  pas- 
sengers exclusively. 

The  distinction  between  an  innkeeper  and  a  lodging-house 
keeper  is  set  forth  in  many  cases,  but  is  very  well  drawn  in 
he  case  of  Cromwell  v.  Stevens,  2  Daly,  15,  from  pages  21  to 
26,  inclusive. 

After  quoting  the  definition  of  an  inn  as  given  by  Chief 
Jus^ce  Oakley  in  Wintermute  v.  Clark^  5  Sand.  247,  to  wit: 
**  Where  all  who  come  are  received  as  guests,  without  any  pre- 
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vious  agreement  as  to  the  duration  of  their  stay  or  as  to  the 
termsof  their  entertainment";  and  from  Willard  v.  Reinhardtf 
2  E.  D.  Smith,  148,  in  which  the  distinction  between  a  board- 
ing-house and  an  inn  was  declared  to  be  this:  "  In  a  boarding- 
house  the  guest  is  under  an  express  contract  at  a  certain  rate 
for  a  certain  period  of  time,  but  in  an  inn  there  is  no  express 
engagement,  the  guest  being  on  his  way,  is  entertained  from 
day  to  day  according  to  his  business,  upon  an  implied  con- 
tract"; and  from  Carpenter  v.  Taylor^  1  Hilt.  195,  as  follows: 
"  Mere  eating-houses  cannot  be  considered  as  inns.  They  are 
wanting  in  some  of  the  requisites  necessary  to  constitute  them 
inns." 

It  will  be  seen  that  a  distinction  is  attempted  to  be  drawn 
between  the  sleeping-car  company  and  an  innkeeper,  because 
only  a  certain  class  can  occupy  such  cars,  viz.,  persons  holding 
first-class  tickets,  whereas  at  an  inn  all  who  conduct  them- 
selves properly  may  be  entertained.  There  is  great  confusion 
in  the  decisions  as  to  what  constitutes  an  inn.  In  Calyeh  Casey 
8  Coke,  32,  it  was  held  that  inns  were  instituted  for  passengers 
and  wayfaring  men.  In  another  case,  an  inn  is  defined  to  be 
a  house  where  the  traveler  is  furnished  all  he  has  occasion  for 
while  on  the  way:  Thompson  v.  Lacy^  3  Barn.  <fe  Aid.  283. 
Bouvier  defines  innkeeper  to  be  "  the  keeper  of  a  common  inn 
for  the  lodgment  and  entertainment  of  travelers  and  passen- 
gers, their  horses  and  attendants,  for  a  reasonable  compensa- 
tion." The  innkeeper  is  bound  to  take  in  and  receive  all 
travelers  and  wayfaring  persons  and  entertain  them  if  he  can 
accommodate  them,  and  the  same  is  true  of  a  sleeping-car 
company  as  to  all  passengers  holding  a  first-class  ticket.  The 
fact  that  persons  holding  second  or  third  class  tickets  agree,  in 
effect,  in  consideration  of  lower  fare,  to  waive  their  right  to 
enter  a  sleeping-car  does  not  enter  into  the  case  any  more  than 
that  of  a  traveler  who,  to  avoid  the  expense  of  an  inn,  should 
stop  at  a  private  house.  In  any  event,  the  company  which 
sells  sleeping-car  tickets  to  all  first-class  passengers  that  may 
pay  the  price,  to  that  extent  stands  in  the  same  relation  as  aa 
innkeeper,  who  must  for  hire  entertain  those  asking  for  enter- 
tainment. 

"  A  more  difficult  question  is  to  properly  define  the  word 
**  guest "  at  a  hotel.  Parsons  defines  a  "  guest "  to  be  one  who 
comes  "  without  any  bargain  for  time,  remains  without  one, 
and  may  go  when  he  pleases  ":  2  Parsons  on  Contracts,  151. 
This  is  not  sufficiently  comprehensive  to  be  a  proper  definition. 
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In  Walling  v.  Potter,  35  Conn.  183,  the  supreme  court  of  Con- 
necticut defines  the  word  "guest"  as  follows:  "A  'guest'  is 
one  who  patronizes  an  inn  as  such.  But  it  is  said  that  none 
but  a  traveler  can  be  a  guest  at  an  inn  in  a  legal  sense."  We 
do  not  suppose  that  the  court  intended  in  the  definition  above 
quoted  to  lay  stress  upon  the  word  "  traveler." 

It  is  used  in  a  broad  sense,  to  designate  those  who  patronize 
inns.  In  Wintermute  v.  Clark,  5  Sand.  247,  the  court  say, 
that  in  order  to  charge  a  party  as  an  innkeeper,  it  is  not  ne- 
cessary to  prove  that  it  was  only  for  the  reception  of  travelers 
that  his  house  was  kept  open,  it  being  sufiicient  to  prove  that 
all  who  came  were  received  as  guests,  without  any  previous 
agreement  as  to  the  time  or  terms  of  their  stay.  A  public 
house  of  entertainment  for  all  who  choose  to  visit  it  is  the 
true  definition  of  an  inn.  These  definitions  are  really  in  har- 
mony with  each  other.  Webster  defines  a  traveler  as  "one 
who  travels  in  any  way."  Distance  is  not  material.  A  towns- 
man or  neighbor  may  be  a  traveler,  and  therefore  a  guest  at 
an  inn,  as  well  as  he  who  comes  from  a  distance,  or  from  a  for- 
eign country.  If  he  resides  at  the  inn,  his  relation  to  the  inn- 
keeper is  that  of  a  boarder;  but  if  he  resides  away  from  it, 
whether  far  or  near,  and  comes  to  it  for  entertainment  as  a 
traveler,  and  receives  it  as  such,  paying  the  customary  rates, 
we  know  no  reason  why  he  should  not  be  subjected  to  all  the 
duties  of  a  guest,  and  entitled  to  all  the  rights  and  privileges 
of  one. 

In  short,  any  one  away  from  home,  receiving  accommoda- 
tions at  an  inn  as  a  traveler,  is  a  guest,  and  entitled  to  hold 
the  innkeeper  responsible  as  such. 

This,  we  think,  is  a  correct  definition  of  the  word  "  guest," 
and  we  adopt  the  same:  Berkshire  Woollen  Co.  v.  Proctor,  7 
Cush.  417. 

In  the  latter  case  the  guest  made  an  arrangement  as  to  the 
price  to  be  paid  per  week,  and  it  was  held  that  this  did  not 
take  away  his  character  as  a  traveler  and  guest.  See  also 
Hall  V.  Pike,  100  Mass.  495;  Norcrosa  v.  Norcross,  53  Me.  163; 
Pinkerton  v.  Woodward,  33  Cal.  557;  91  Am.  Dec.  657;  Han- 
cock  v.  Rand,  17  Hun,  279. 

In  Dunbier  v.  Day,  12  Neb.  597,  41  Am.  Rep.  772,  this 
court  held  that  an  innkeeper  was  bound  to  take  all  possible  care 
for  tho^  safety  and  security  of  the  goods,  money,  etc.,  of  his 
guests  while  in  his  house.  And  if  the  goods  or  money  of  a 
guest  be  stolen  from  the  inn,  through  no  fault  or  neglect  of 
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the  guest,  nor  by  a  companion  guest,  and  there  is  no  evidence 
to  show  how  it  was  done,  or  by  whom,  the  innkeeper  is  liable 
for  the  loss.    This,  we  think,  is  a  correct  statement  of  the  law. 

A  lodger  is  defined  by  Bouvier  to  be  "  one  who  inhabits  a 
portion  of  a  house  of  which  another  has  the  general  possession 
and  custody." 

There  is  some  confusion  in  the  decisions,  arising  mainly 
from  the  want  of  a  clear  definition  of  what  constitutes  a  guest, 
as  distinguished  from  a  mere  lodger.  Generally,  however,  a 
lodger  is  one  who,  for  the  time  being,  has  his  home  at  his 
lodging- place:  Phillips  v.  Evans,  64  Mo.  17.  The  rule  under 
the  decisions  is  not  of  universal  application,  but  nearly  so: 
Phillips  V.  Hensnn,  3  C.  P.  Div.  26;  30  Moak,  19;  Thompsoii  v. 
Ward,  L.  R.  6  Cora.  P.  327;  Bradley  v.  Baylis,  L.  R.  8  Q.  B. 
D.  195;  Ness  v.  Stephenson,  L.  R.  9  Q.  B.  D.  245;  Hickman  v. 
Thomas,  16  Ala.  666;  Ullman  v.  State,  1  Tex.  App.  220;  28 
Am.  Rep.  405. 

It  will  be  seen  that  the  engagement  of  the  sleeping-car  com- 
pany, so  far  as  it  goes,  is  exactly  the  same  as  the  duties  as- 
sumed by  an  innkeeper.  A  passenger  on  entering  a  sleeping- 
car  as  a  guest  —  because  that  is  what  he  is  in  fact  —  neces- 
sarily must  take  his  ordinary  wearing  apparel  with  him,  and 
some  articles  for  convenience,  comfort,  or  necessity.  The  ar- 
ticles, when  placed  in  the  care  of  the  company's  employees,  are 
infra  hospitium,  and  are  at  the  company's  risk. 

The  liability  of  innkeepers  is  imposed  from  considerations 
of  public  policy,  as  a  means  of  protecting  travelers  against  the 
negligence  and  dishonest  practices  of  the  innkeeper  and  his 
servants.  Occasionally,  no  doubt  the  innkeeper  is  subjected 
to  losses  without  any  fault  on  his  part.  This,  however,  is  one 
of  the  burdens  pertaining  to  the  business,  and  the  courts 
have  deemed  it  necessary  to  enforce  this  wholesome  rigor  to 
insure  the  security  of  travelers.  Besides,  where  loss  is  sus- 
tained, neither  party  being  in  fault,  it  must  be  borne  by  one 
of  them,  and  it  is  no  more  unjust  to  place  it  on  the  innkeeper 
than  on  the  guest.  The  liabilities  incident  to  the  business 
are  to  be  considered  in  fixing  the  charges  for  the  service: 
Ma$on  T.  Thompson,  9  Pick.  280;  20  Am,  Dec.  471. 

Except  in  the  matter  of  furnishing  meals,  there  seems  to  be 
no  essential  difiference  between  the  accommodations  at  an  ina 
and  those  on  a  sleeping-car,  except  that  the  latter  are  neces- 
sarily on  a  smaller  scale  than  at  an  inn. 

Id  both  cases  the  porter  meets  the  traveler  at  the  door  and 
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takes  whatever  portable  articles  he  may  have  with  him.  He 
waits  upon  him  and  the  other  passengers  in  the  car  so  long  as 
they  remain  therein.  The  traveler  is  not  required  to  sit  in 
his  seat  during  the  day,  but  may,  if  he  so  desire,  go  forward 
into  the  other  cars  on  the  train,  and  at  stations  may  go  out 
on  the  platform. 

A  passenger  in  a  sleeping-car  need  not  avail  himself  of 
these  privileges,  but  the  fact  that  he  may  do  so,  and  that 
many  persons  actually  do  avail  themselves  of  the  same,  is 
well  known  to  every  traveler,  and  to  the  company,  and  is  a 
circumstance  in  the  case. 

If  it  is  said  that  it  would  be  unjust  to  hold  the  company 
to  the  same  liability  as  an  innkeeper,  because  thieves  might 
engage  one  or  more  berths  in  a  car,  and  at  the  first  opportu- 
nity leave  the  car,  carrying  what  articles  they  could  steal  be- 
fore leaving,  the  same  is  true  of  an  innkeeper.  Thieves,  in 
the  garb  of  respectable  people,  may  take  rooms  at  an  inn,  and 
afterwards  steal  what  they  can  and  escape,  yet  no  one  would 
contend  that  the  innkeeper  would  not  be  responsible  for  the 
property  so  stolen,  and  this  whether  it  is  stolen  at  night  or  in 
the  daytime;  yet  in  many  of  the  large  inns,  of  this  country  at 
least,  there  are  numerous  doors  for  ingress  and  egress,  while 
in  a  sleeping-car  there  are  but  two.  Were  meals  served  on  a 
sleeping-car,  no  one  would  contend  that  it  dififered  from  an  inn 
in  its  accommodations. 

In  this  state  meals  are  furnished  on  the  through-trains,  and 
a  passenger  need  not  leave  the  train  from  the  time  of  enter- 
ing it  until  he  reaches  the  end  of  the  line. 

This,  however,  does  not  appear  to  have  been  the  case  on  the 
railway  in  question. 

But  the  fact  that  meals  are  taken  at  designated  stations  on 
the  line  of  the  road,  instead  of  on  the  train  itself,  does  not 
change  the  character  of  the  service  rendered.  So  far  as  such 
services  are  rendered,  they  are  the  same  in  kind  as  those  fur- 
nished by  an  innkeeper;  and  the  security  of  travelers,  and  as 
a  means  of  protecting  them,  not  only  against  the  negligence, 
but  also  against  the  dishonest  practices,  of  the  agents  or  em- 
ployees of  the  sleeping-car  company  requires  that  the  company, 
so  far  as  it  renders  service  as  an  innkeeper,  shall  be  subject 
to  like  like  liabilities  and  obligations. 

The  judgment  is  therefore  affirmed. 


Slkeping-car  Companies,  Obligations  and  Liabilitibs  ot.  —  AUboagh 
the  sleeping-car  is  of  recent  introduction,  it  has  assumed  a  very  prominent 
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and  important  place  in  railway  travel.  It  can  hardly  be  said  that  the  oblif^a- 
tiona  and  liabilities  of  sleeping-car  companiea  have  been  as  clearly  and 
definitely  determined  as  the  importance  of  the  subject  demands.  The  law 
controling  the  relations  of  these  companies  to  the  public  ia  yet  in  the  stage 
of  development.  A  recent  writer  on  railway  law,  speaking  of  those  com- 
panies, says:  "It  ia  unfortunate  that  the  relations  of  these  companies  to  the 
pnblicarenot  defined  by  statute.  They  have  assumed  an  importance  and 
prominence  in  railway  travel  which  requires  that  their  obligation  should  b« 
definitely  fixed,  and  not  left  to  the  shifting  policy  which  sometimes  marks 
the  decisions  of  courts,  or  to  the  doubts  which  fairly  exist  as  to  what  their 
tme  8tcUu8  is  in  railway  trains":  3  Wood's  Railway  Law,  1451.  There  is, 
however,  rapidly  growing  in  this  country  a  body  of  case  law  on  this  subject, 
from  which  it  ia  even  now  possible  to  deduce,  with  tolerable  certainty  and 
precision,  the  principles  of  law  applicable  to  the  relations  of  these  companies 
to  the  public.  Considering  how  short  is  the  time  since  sleeping-cars  came 
into  nse,  it  is  remarkable  how  much  progress  the  courts  have  made  in  develop- 
ing  a  body  of  legal  principles  by  which  to  determine  the  varied  and  complex 
questions  that  may  arise  in  thia  claaa  of  cases.  Already  on  many  points  the 
law  relating  to  the  dutiea  and  obligationa  of  aleeping-car  companiea  ia  aa  well 
settled  as  upon  any  other  aubject;  and  while  there  ia  aome  wavering  on  other 
points,  there  is,  perhaps,  as  much  unanimity  in  the  decisions  on  thia  as  on 
almost  any  other  branch  of  the  law. 

Slkkpimo-car  Companies  not  Coumoh  Carriers  or  Innkeepers.  —  It 
is  now  firmly  established,  with  the  practically  unanimous  concurrence  of  text- 
writers  and  courts,  that  sleeping-car  companies  are  not  subject  to  the  liability 
of  common  carriers  or  of  innkeepers:  Hutchinson  on  Carriers,  2d  ed.,  seo. 
617  d;  2  Rorer  on  Railroads,  987;  3  Wood's  Railway  Law,  1450;  Blum  v. 
Southern  Pullman  Palace  Car  Co.,  1  Flip.  500;  Pullman  Palace  Car  Co.  v. 
Smith,  73  111.  360;  24  Am.  Rep.  258;  Woodruff  etc  Co.  v.  Diekl,  84  Ind.  474; 
43  Am.  Rep.  102;  Pullman  Palace  Car  Co.  v.  Oat/lord,  23  Am.  Law  Reg.,  N.  S., 
788;  William*  v.  Pullman  Palace  Car  Co.,  40  La.  Ann.  87;  8  Am.  8t.  Rep. 
612;  Lewis  v.  New  Yojk  S.  C.  Co.,  143  Mass.  269;  58  Am.  Rep.  135;  Illinois 
CenL  R.  R.  Co.  v.  Handy,  63  Miss.  609;  56  Am.  Rep.  846;  Scaling  v.  Pullman 
Palace  Car  Co.,  24  Mo.  App.  29;  Bevis  v.  Baltimore  etc.  R.  R.  Co.,  26  Mo. 
App.  19;  Palmeier  v.  Wagner,  11  Alb.  L.  J.  149;  Welch  v.  Pullman  Palace 
Car  Co.,  16  Abb.  Pr.,  N.  S.,  352;  Tracy  v.  Pullman  Palace  Car  Co.,  67  How. 
Pr.  164;  Pullman  Palace  Car  Co.  v.  Gardner,  3  Penny.  78;  Pullman  Palace 
Oar  Co.  T.  Pollock,  69  Tex.  120;  5  Am.  St.  Rep.  31;  Pullman  Palace  Car  Co. 
V.  Matthew*,  74  Tex.  654;  15  Am.  St.  Rep.  873.  In  delivering  the  opinion 
of  the  court  iu  Pullman  Palace  Car  Co.  v.  Smith,  73  III.  360,  24  Am.  Rep.  258, 
Sheldon,  J.,  said:  "From  the  authoritiea  already  cited,  it  is  manifest  that 
thia  Pullman  palace  car  falla  quite  abort  of  tilling  the  character  of  a  common 

inn,  and  the  Pullman  Palace  Car  Company  that  of  an  innkeeper The 

peculiar  liability  of  the  innkeeper  ia  one  of  great  rigor,  and  should  not  be 
•xt«nded  beyond  its  proper  limits.  We  are  satisfied  that  there  is  no  prece- 
dent or  principle  for  the  imposition  of  such  a  liability  apon  appellant. 
Appellant  ia  not  liable  aa  a  carrier.  It  made  no  contract  to  carry.  Appellee 
waa  being  carried  by  the  railroad  company."  And  Cooper,  C.  J.,  in  deliver- 
ing the  opinion  of  the  court  in  Illinois  Cent.  R.  R.  Co.  r.  Handy,  63  Mias.  609, 
66  Am.  Rep.  846,  referring  to  the  obligation  of  a  sleeping-car  company,  aaid: 
"  Thia  obligation  ia  not  such  aa  pertaina  to  common  carriers  or  innkeepera, 
and  such  companies  do  not  occupy  the  relation  of  inaurera  againat  all  loss 
ander  all  circumataoces.     The  accommodation  offered  impliea  a  certain  degree 
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of  privacy  for  the  passsnger  upon  his  retirement  to  rest,  an  intrusion  on 
which  by  the  servants  of  the  company  would  be  rightfully  resented  by  him. 
If  the  company  should  be  held  liable  to  one  passenger  for  a  theft  committed 
by  another,  it  must  be  either  upon  the  ground  that  it  is  under  the  common* 
law  liability  of  an  innkeeper,  a  view  not  sanctioned  by  any  court,  so  far  aa 
we  are  informed,  or  because,  by  its  contract,  it  may  be  fairly  said  to  bind 
itself  to  keep  watch  upon  each  traveler  on  its  car,  which  would  result  in  tlie 
establishment  of  a  system  of  intolerable  espionage." 

It  is  clear  that  the  decision  in  the  principal  case  is  not  in  harmony  with 
the  authorities  above  cited.  In  a  note  to  section  617  d  of  the  second  edition  of 
Hutchinson  on  Carriers  it  is  said  of  it:  "This  case  is  clearly  opposed  to  the 
great  weight  of  authority,  and  its  force  is  lessened  by  the  fact  that  the  court 
treated  the  question  as  a  new  one,  which  it  obviously  was  not." 

Liability  fob  Failubb  to  Exercise  Reason  ablb  Caks.  — But  while  a 
aleeping-car  company  is  not  held  to  the  strict  liability  of  a  common  carrier  or 
of  an  innkeeper,  it  is  bound  to  exercise  reasonable  care  and  vigilance  to  guard 
the  persons  and  property  of  its  passengers,  especially  while  they  are  sleep- 
ing. It  is  an  obvious  fact  that  a  sleeping  passenger  is  exposed  to  dangers  to 
which  he  is  not  exposed  when  awake,  and  the  sleeping-car  company  which 
has  invited  him  to  sleep  in  its  car  is  bound  to  exercise  care  in  guarding  him, 
commensurate  with  the  danger  to  which  he  is  exposed.  It  must  therefore 
keep  a  vigilant  and  continuous  guard  over  the  aisles  in  its  cars  during  the 
night,  while  its  passengers  are  asleep.  3  Wood's  Railway  Law,  1448;  Blum 
V.  Southern  Pullman  Palace  Car  Co.,  1  Flip.  500;  Woodruff  etc.  Co.  v.  Diehl, 
84  Ind.  474;  43  Am.  Rep.  102;  Pullman  Palace  Car  Co.  v.  Oaylord,  23  Am. 
Law  Reg.,  N.  S.,  788;  Lewis  v.  New  YorkS.  C.  Co.,  143  Mass.  267;  58  Am.  Rep. 
135;  Scaling  v.  Pullman  Palace  Car  Co.,  24  Mo.  App.  29;  Bevis  v.  Baltimore 
etc.  R.  R.  Co.,  26  Mo.  App.  19;  Hampton  v.  Pullman  Palace  Car  Co.,  42  Mo, 
App.  134;  Palmeter  v.  Wagner,  11  Alb.  L.  J.  149;  Carpenter  v.  New  York  etc. 
R.  R.  Co.,  124  N.  Y.  53;  21  Am.  St.  Rep.  644;  Pullman  Palace  Car  Co. 
V.  Gardner,  3  Penny.  78;  Pullman  Palace  Car  Co.  v.  Pollock,  69  Tex.  120; 
6  Am.  St.  Rep.  31;  Pullman  Palace  Car  Co.  v.  Matthews,  74  Tex.  654;  15 
Am.  St.  Rep.  873.  In  the  case  of  Carpenter  v.  Neio  York  etc.  R.  R.  Co., 
124  N.  Y.  53,  21  Am.  St.  Rep.  644,  Follett,  C.  J.,  delivering  the  opinion  of 
the  court,  said:  "These  cars  are  used  by  both  sexes  of  all  ages,  by  the 
experienced  and  inexperienced,  by  the  honest  and  dishonest,  which  is  under- 
stood by  the  carriers,  and  though  such  companies  are  not  insurers,  they  must 
exercise  vigilance  to  protect  their  sleeping  customers  from  robbery.  A  trav- 
eler who  pays  for  a  berth  is  invited  and  has  the  right  to  sleep,  and  both  par- 
ties to  the  contract  know  that  he  is  to  become  powerless  to  defend  his  property 
from  thieves,  or  his  person  from  insult,  and  the  company  is  bound  to  use  a 
degree  of  care  commensurate  with  the  danger  to  which  passengers  are  exposed. 
Considering  the  compensation  received  for  such  services,  and  the  hazards  to 
which  unguarded  and  sleeping  travelers  are  exposed,  the  rule  of  diligence 
above  declared  is  not  too  onerous."  Richards,  J.,  in  delivering  the  opinion 
of  the  court  in  Pullman  Palace  Car  Co.  v.  Oaylord,  23  Am.  Law  Reg.,  N.  S.,  788, 
794,  said:  "These  cars  are  in  themselves  an  invitation  to  the  traveling  pub- 
lic to  enter  and  protect  themselves  against  the  weariness  of  a  long  journey  by 
disrobing  and  sleeping.  The  passenger  in  buying  and  the  company  in  selling 
the  ticket  contemplate  that  this  privilege  will  be  improved.  The  company 
acceptijig  compensation  under  these  circumstances  impliedly  undertakes  to 
keep  a  reasonable  watch  over  the  passenger  and  his  property.  The  faithful 
performance  of  this  undertaking  is  the  limit  of  its  duty  in  this  respect.     Its 
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breach  must  be  the  fouudatiou  of  every  action  seeking  to  charge  the  company 
with  the  loss  of  articles  the  passenger  has  taken  with  him  upon  the  car." 
And  Morton,  C.  J.,  in  delivering  the  opinion  of  the  court  in  Lewis  y.  New 
York  S.  C.  Co.,  143  Mass.  267,  273,  said:  "A  sleeping-car  company  holds  it« 
self  out  to  the  world  as  furnishing  safe  and  comfortable  cars,  and  when  it 
sells  a  ticket,  it  impliedly  stipulates  to  do  so.  It  invites  passengers  to  pay 
for  and  make  use  of  its  cars  for  sleeping,  all  parties  knowing  that,  daring 
the  greater  part  of  the  night,  the  passenger  will  be  asleep,  powerless  to  pro> 
tect  himself  or  to  guard  his  property.  Ue  cannot,  like  the  guest  of  an  inn, 
by  locking  the  door,  guard  against  danger.  He  has  no  right  to  take  any  such 
steps  to  protect  himself  in  a  sleeping-car,  but,  by  the  necessity  of  the  case,  is 
dependent  upon  the  owners  and  officers  of  the  car  to  guard  him  and  the  prop- 
erty be  has  with  him  from  danger  from  thieves  or  otherwise.  The  law  raises 
the  duty  on  the  part  of  the  car  company  to  afford  him  this  protection.  While 
it  is  not  liable  as  a  common  carrier  or  as  an  innholder,  yet  it  is  its  duty  to 
use  reasonable  care  to  guard  the  passengers  from  theft,  and  if,  through  want 
of  such  care,  the  personal  efifects  of  a  passenger,  such  as  he  might  reasonably 
carry  with  him,  are  stolen,  the  company  is  liable  for  it.  Such  a  rule  is  re- 
quired by  public  policy,  and  by  the  true  interests  of  both  the  passenger  and 
the  company;  and  the  decided  weight  of  authority  supports  it." 

LiABiLiTT  roB  Neoliqenob.  —  It  is  well  settled  that  a  railway  company 
which  accepts  and  adopts  a  sleeping-car  belonging  to  a  sleeping-car  company 
as  a  part  of  its  train  is  liable  for  the  safe  carriage  of  passengers  traveling  in 
such  car,  and  if  a  passenger  is  injured  by  reason  of  the  defective  condition 
of  the  car,  he  may  have  his  remedy  against  the  railway  company  aa  well  as 
against  the  sleeping-car  company.  And  in  the  performance  of  the  duties  of 
the  railway  company  under  its  contract,  the  servants  of  the  sleeping-car 
company  are  to  be  regarded  as  the  servants  of  the  railway  company,  for 
whose  acts  it  is  responsible:  3  Wood's  Railway  Law,  1446;  Pennsylvania  Co. 
V.  Soy,  102  U.  S.  451;  WdUanu  v.  Pullman  Palace  Car  Co.,  40  La.  Ann.  417; 
8  Am.  St  Rep.  538;  Kinsley  v.  Lake  Shore  etc.  R.  R.  Co.,  125  Mass.  54;  28 
Am.  Rep.  200;  Thorpe  v.  New  York  etc  R.  R.  Co.,  76  N.  Y.  402;  32  Am. 
Rep.  326;  Dwinelle  v.  New  York  etc  R.  R.  Co.,  120  N.  Y.  117;  17  Am. 
St.  Rep.  611;  RaUroad  Co.  v.  WalraUi,  38  Ohio  St.  461;  43  Am.  Rep.  433; 
Louisville  etc.  R.  R.  Co.  v.  KtUzenberger,  16  Lea,  380;  57  Am.  Rep.  232.  Mr. 
Justice  Harlan,  in  delivering  the  opinion  of  the  court  in  Pennsylvania  Co.  v. 
Roy,  102  U.  S.  451,  457,  said:  "The  law  will  not  permit  a  railroad  company 
engaged  in  the  business  of  carrying  persons  for  hire,  through  any  device  or 
arrangement  with  a  sleeping-car  company  whose  cars  are  used  by  the  railroad 
company  and  constitute  a  part  of  its  train,  to  evade  the  duty  of  providing 
proper  means  for  the  safe  conveyance  of  those  whom  it  has  agreed  to  convey. " 
But  in  Williams  v.  Pullman  Palace  Car  Co.,  40  La.  Ann.  87,  8  Am.  St.  Rep. 
512,  it  was  held  that  the  porter  of  a  sleeping-car  has  no  authority  to  enforce 
the  rules  and  regulations  of  the  company,  or  to  forcibly  prevent  any  person 
from  entering  the  car,  or  to  expel  him  therefrom  after  he  has  entered,  and 
that  if  he  wantonly  assaults  and  beats  one  who  enters  the  car  for  a  lawful 
purpose,  his  act  is  outside  of  the  functions  in  which  he  is  employed,  and  the 
company  will  not  be  liable  therefor,  unless  it  had  expressly  or  impliedly  au- 
thorized the  act,  or  been  guilty  of  knowingly  employing  a  dangerous  servant. 
In  this  case  it  was  held  that  the  sleeping-car  company  was  not  liable  for  a 
wanton  and  onprovoked  assault  made  by  its  porter  upon  a  person  who  came 
iuto  the  sleeping-car  to  ask  permission  to  wash  his  bands;  although  in  the 
Mun«  case,  reported  in  40  La.  Ana.  417,  8  Am.  St.  Rep.  638,  a  judgment 
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for  one  thousand  dollars  was  rendered  against  the  railroad  company  for  the 
•ame  act.  And  where  a  passenger  is  wrongfully  expelled  from  the  train  by 
the  officers  of  the  railroad  company  operating  the  road,  the  sleeping-car 
company  is  not  liable:  Paddock  v.  Atchison  etc.  R.  R.  Co.,  37  Fed.  Rep.  841. 

For  negligence  on  the  part  of  a  sleeping-car  company  in  the  performance 
of  those  duties  which  the  law  imposes  upon  it  in  reference  to  the  care  and 
protection  of  the  persons  and  property  of  its  customers  it  is  undoubtedly 
liable.  But  negligence  is  the  foundation  of  its  liability,  and  without  evi- 
dence of  negligence  on  its  part  it  cannot  be  held  responsible:  3  Wood's  Rail- 
way Law,  1448;  Woodruff  etc.  Co.  v.  Diehl,  84  Ind.  474;  43  Am.  Rep.  102; 
Lewis  V.  New  Yoi-k  S.  C.  Co.,  143  Mass.  269;  58  Am.  Rep.  135;  Illinois  Cen- 
tral R.  R.  Co.  V.  Handy,  63  Miss.  609;  56  Am.  Rep.  846;  Root  v.  New  York 
8.  C.  Co.,  28  Mo.  App.  199;  Tracy  v.  Pullman  Palace  Car  Co.,  67  How.  Pr. 
154;  Carpenter  v.  New  York  etc.  R.  R.  Co.,  124  N.  Y.  53;  21  Am.  St.  Rep. 
644;  Pullman  Palace  Car  Co.  v.  Pollock,  69  Tex.  120;  5  Am.  St.  Rep.  31; 
Pullman  Palace  Car  Co.  v.  Matthews,  74  Tex.  654;  15  Am.  St.  Rep.  873;  PtdU 
man  Palcux  Car  Co.  v.  Smith,  79  Tex.  468;  23  Am.  St.  Rep.  356.  In  Letois 
V.  New  York  S.  C.  Co.,  143  Mass.  269,  58  Am.  Rep.  135,  it  was  held  that 
proof  that  the  porter  was  found  asleep  in  the  early  morning,  and  that  he  was 
required  to  be  on  duty  for  thirty-six  hours  continuously,  which  included  two 
nights,  was  sufficient  evidence  of  negligence  on  the  part  of  the  sleeping-car 
company  to  justify  the  submission  of  the  question  to  the  jury.  In  Carpenter 
V.  New  York  etc  R.  R.  Co.,  124  N.  Y.  53,  21  Am.  St.  Rep.  644,  it  was  held 
that  evidence  that  the  only  person  employed  on  the  sleeping-car,  which  ran 
over  an  important  thoroughfare,  and  made  stops  at  several  large  cities  during 
the  night,  was  a  man  who  acted  as  conductor  and  porter,  and  blacked  the 
passengers'  shoes  for  his  own  profit,  and  that  this  man's  closet  was  at  one  end 
of  the  car,  and  so  situated  that  he  could  not  from  it  have  a  full  view  of  the 
aisle,  was  sufficient,  in  the  absence  of  explanation  or  evidence  by  the  defend- 
ant, to  require  the  question  of  negligence  to  be  submitted  to  the  jury.  And 
in  Pullman  Palace  Car  Co.  v.  Smith,  79  Tex.  468,  23  Am.  St  Rep.  356,  the 
company  was  held  liable  for  the  neglect  of  its  servants  to  awake  the  plaintiff 
and  his  wife  in  time  to  enable  them  to  dress  and  get  off  the  train  at  the 
•tation  of  their  destination,  and  for  causing  them  to  get  off  the  train  at  a 
water-tank  half  a  mile  from  the  station,  before  daylight,  on  a  damp,  cold 
morning  in  winter,  where  they  were  compelled  to  stand  for  a  long  time  in  the 
rain,  mud,  and  cold,  not  knowing  where  the  station  was,  the  train  having 
moved  off  before  they  ascertained  that  they  had  not  reached  the  station. 

Negligenck  not  Presumed  from  Mere  Fact  of  Loss.  —  From  the  mere 
fact  of  loss  of  property  by  a  passenger  while  traveling  in  a  sleeping-car,  the 
negligence  of  the  company  cannot  be  presumed.  There  must  be  some  proof 
of  negligence  to  establish  its  liability:  2  Beach's  Law  of  Railways,  sec.  909; 
Tracy  v.  Pullman  Palace  Car  Co.,  67  How.  Pr.  154;  Carpenter  v.  New  York 
etc.  R.  R.  Co.,  124  N.  Y.  63;  21  Am.  St.  Rep.  644.  In  delivering  the  opin- 
ion of  the  court  in  the  case  last  cited,  Follett,  C.  J.,  said:  "The  mere  proof 
of  the  loss  of  money  by  a  passenger  while  occupying  a  berth  does  not  make 
out  a  prima  facie  case,  and  to  sustain  a  recovery  some  evidence  of  negligence 
on  the  part  of  the  defendant  must  be  given."  But  see  Railroad  Co.  v.  WaU 
rath,  38  Ohio  St.  461,  43  Am.  Rep.  433,  where  it  was  held  that  upon  proof 
of  injury  sustained  by  a  passenger  on  a  railroad  train,  by  the  fall  of  abertli 
in  a  sl«eping-car,  and  that  the  passenger  was  without  fault,  a  presumption 
arises  that  the  railroad  company  is  liable. 
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CoNTRiBUTOBT  Nkgligence  OS  Part  OF  Passenokb  Dkfeats  Recovert. 
—  If  a  passenger,  by  his  own  negligence,  contributes  to  the  loss  of  his  property, 
he  oanaot  recoTor  from  the  sleeping-car  company  for  such  loss:  HilUa  v.  Chi- 
cago  etc  li'y  Co.,  72  Iowa,  228;  Whitney  v.  Pullman  Palace  Car  Co.,  US 
Mass.  243;  Illinois  Central  R.  R.  Co.  v.  Handy,  63  Miss.  609;  56  Am.  Rep.  840^ 
Pullman  PaUice  Car  Co.  v.  Matthews,  74  Tex.  654;  15  Am.  St  Rep.  873.  In  the* 
case  of  Hillis  v.  Chicago  etc  R'y  Co.,  72  Iowa,  228,  the  plaintiflF  had  five  hundred 
dollars  in  an  envelope  in  his  overcoat  pooket  He  handed  the  overcoat  to  the 
porter  of  the  sleeping-oar,  who  hung  it  up  in  his  berth.  Afterwards  an  ac- 
cident occurred,  and  the  car  was  thrown  on  its  side  and  set  on  fire.  The 
plaintiff  then  informed  the  conductor  and  the  porter  that  the  money  was  in 
his  overcoat  pocket.  After  the  tire  was  extinguished  and  the  car  was  righted, 
the  coat  was  recovered,  but  the  money  was  gone.  It  was  held  that  the  plain- 
tiff could  not  recover,  there  being  no  evidence  of  gross  negligence  on  the  part 
of  the  defendant.  In  Whitney  v.  Pullman  Palace  Co.,  143  Mass.  243,  the 
plaintiff,  at  a  stopping-place,  left  a  small  satchel  on  the  ledge  of  the  window 
of  the  sleeping-car,  where  it  could  be  reached  from  the  outside,  through  the 
adjoining  window,  which  was  open.  Without  placing  the  satchel  in  the  care 
of  the  servants  of  the  company,  the  plaintiff  left  the  car,  and  remained  outside 
for  ten  mmutes,  and  when  he  returned  the  satchel  was  gone.  He  was  held  to 
have  been  guilty  of  such  contributory  negligence  as  would  bar  a  recovery.  lu 
the  case  of  Illinois  Central  R.  R.  Co.  v.  Handy,  63  Wis.  609,  56  Am.  Rep.  846, 
Cooper,  C.  J.,  delivering  the  opinion  of  the  court,  said:  "  If  the  appellee  care> 
lessly  and  negligently  left  his  pocket-book  on  the  car  when  be  reached  his  des- 
tination, and  its  contents  were  abstracted  by  persons  other  than  the  servant* 
of  the  company,  there  would  be  no  liability  on  the  part  of  the  company. "  And 
in  Pullman  Palace  Car  Co.  v.  MaUhews,  74  Tex.  654,  16  Am.  St.  Rep.  873, 
Henry,  A.  J.,  in  delivering  the  opinion  of  the  court,  said:  "The  position  ia 
which  plaintiff  left  his  money  was  unquestionably  an  act  of  negligence  on  his 
part,  and  if  the  evidence  did  not  so  conclusively  exclude  the  idea  of  its  hav- 
ing been  taken  by  anybody  except  the  servants  of  defendant,  who  were  in 
charge  of  the  car,  he  ought  not  to  have  had  a  recovery  because  of  bis  owu 
negligence." 

Theits  bt  Servants  or  Coufant,  LiABitrrr  for.  —  A  sleeping-car  com* 
pany  is,  however,  liable  for  property  stolen  from  its  customers,  whether  sncb 
customers  have  been  negligent  or  not,  where  the  property  stolen  consists  of 
articles  such  as  are  usually  carried  by  travelers  on  a  journey,  or  of  a  sum  of 
money  reasonably  necessary  for  the  expenses  of  the  journey:  Illinois  Central 
R.  R.  Co.  y.  Handy,  63  Miss.  609;  63  Am.  Rep.  846;  Root  v.  Ne^o  York  Cen- 
tral a.  C.  Co.,  28  Mo,  App.  199;  Pullman  Palace  Car  v.  MaUlmos,  74  Tex. 
664;  16  Am.  St  Rep.  873.  Thompson,  J.,  delivering  the  opinion  of  the  court 
in  Root  V.  New  York  Central  S.  C.  Co.,  28  Mo.  App.  207,  said:  "  A  sleeping- 
car  company  ....  is  liable  for  the  thefts  of  its  servants  to  the  extent  of  th» 
necessary  baggage  or  money  of  the  traveler,  regard  being  bad  to  the  charao* 
tor,  duration,  and  purposes  of  the  journey,  whether  the  traveler  has  been 
negligent  in  exposing  such  baggage  or  money  so  as  to  tempt  the  cupidity  of 
its  servants  or  not  In  such  a  case  contributory  negligence  of  the  passenger 
would  not  be  regarded  as  the  proximate  or  juridical  cause  of  the  injury.  The 
jnty  of  the  defendant,  through  its  servants,  would  be  to  protect  the  passen- 
ger's property,  although  discovered  in  an  exposed  situation  where  his  care- 
lessness may  have  left  it"  And  Cooper,  C.  J.,  delivering  the  opinion  of  the 
court  in  Illinois  Central  R.  R.  Co.  v.  Handy,  63  Miss.  609.  56  Am.  Rep.  846, 
said:  "  The  company  is  responsible  to  its  patrons  for  the  condaot  of  its  em- 
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ployees  as  to  any  property  as  to  which  it  is  brought  into  contract  relations 
with  its  owner.  But  as  to  any  other  property,  whether  owned  by  a  passenger 
or  a  stranger,  it  has  no  sort  of  connection,  and  as  to  such  it  lies  under  no 
greater  obligation  than  it  owes  to  property  of  all  other  persons,  the  measure 
of  which  is  fixed  by  the  maxim,  Sic  utere  tuo  ut  rum  alienum  loBcLaa.  The  ex- 
tent to  which  liability  has  been  fixed  in  cases  of  this  sort  has  not  been  held 
to  include  anything  except  the  clothing,  ornaments,  and  such  articles  as  are 
usually  carried  by  travelers  in  their  hands,  together  with  a  sum  reasonably 
sufficient  for  the  expenses  of  the  journey  in  which  one  is  engaged." 

LaHiT  OF  Co&ipant's  Liability.  —  A  sleeping-car  company's  liability  for 
loss  through  its  negligence  extends  only  to  such  reasonable  articles  of  baggage 
as  a  traveler  usually  takes  with  him  on  a  journey,  and  to  such  reasonable 
sum  of  money  as  may  be  necessary  for  his  traveling  expenses,  taking  into 
consideration  his  condition  in  life  and  the  surrounding  circumstances.  For 
the  loss  of  anything  beyond  this  the  company  is  not  liable:  Rorer  on  Rail- 
roads,  987;  2  Beach's  Law  of  Railways,  sec.  909;  Hutchinson  on  Carriers,  2(1 
ed.,  sec.  617  f;  13  Alb.  L.  J.  221;  Blum  v.  Southern  Pullman  Palace  Car  Co., 
1  Flip.  500;  Bevia  v.  Baltimore  etc.  R.  R.  Co.,  26  Mo.  App.  19;  Root  v.  New 
York  Central  etc.  R.  R.  Co.,  28  Mo.  App.  199;  Wilson  v.  Baltimore  etc.  R.  R. 
Co.,  32  Mo.  App.  682;  Hampton  v.  Pullman  Palace  Car  Co.,  42  Mo.  App.  134; 
IlUnois  Central  R.  R.  Co.  v.  Handy,  63  Miss.  609;  56  Am.  Rep.  846.  In 
Hampton  v.  Pttllman  Palace  Car  Co.,  42  Mo.  App.  134,  the  plaintiff  sued  tore- 
cover  for  the  loss,  among  other  things,  of  certain  articles  of  dress  which  she 
had  intended  to  ase  while  on  a  visit  which  she  contemplated  making,  bat 
which  she  did  not  make  because  her  friend  failed  to  meet  her  at  the  railway 
station.  The  company  contended  that  it  was  not  liable  for  the  loss  of  those 
articles,  but  Ellison,  J.,  who  delivered  the  opinion  of  the  court,  said:  "But 
the  point  is  made  that  she  can  only  recover  of  a  sleeping-car  company  for 
what  was  necessary  or  convenient  for  her  use  while  traveling  upon  the  car 
and  while  making  the  journey.  If  this  point  were  allowed,  it  would  certainly 
restrict  the  liabilities  of  these  companies  to  an  exceedingly  narrow  limit.  If 
a  female  passenger  is  only  to  be  protected  in  the  property  which  is  necessary 
and  convenient  for  her  use  while  making  the  trip,  her  necessities,  for  all  or- 
dinary trips,  would  be  restricted  to  the  clothes,  jewelry,  and  necessary  ex- 
pense money  which  she  would  have  on  her  person  when  entering  the  car, 
with  the  addition  of  a  sleeping-robe.  Nothing  is,  perhaps,  better  known  than 
that  the  traveling  public  carry  with  them  valises  containing  articles  of  bag- 
gage, not  merely  necessary  for  use  while  on  the  car,  but  for  use  after  leaving 
the  car.  And  so  it  is  known  and  understood  throughout  the  country  that 
sleeping-car  companies  invite  travelers  into  these  cars  with  such  baggage, 
receiving  the  passenger  with  it,  as  a  part  of  his  belongings.  They  say  to  him, 
in  effect:  Bring  such  baggage  into  our  car,  and  trust  to  as  while  you  sleep. 
I  ^am,  therefore,  satisfied  that  the  liability  of  sleeping-car  companies  should 
extend  to,  and  be  made  to  cover,  such  articles  of  baggage  as  are  ordinarily 
or  usually  carried  by  travelers,  in  like  situation,  in  valises  which  they  carry 
with  them  into  the  car  under  such  invitation." 

Property  not  in  Custody  of  Company  when.  —  Money  in  a  passenger's 
clothing  worn  during  the  day,  and  placed  under  his  pillow  at  night,  is  not  to 
be  considered  as  in  the  custody  of  the  sleeping-car  company  which  furnishes 
the  passenger  with  a  berth  in  its  car:  2  Rorer  on  Railroads,  887;  Letois  v.  New 
YorkS.  C.  Co.,  143  Mass.  267;  58  Am.  Rep.  136;  Carpenter  v.  Jfew  York  etc 
R.  R.  Co.,  124  N.  Y.  53;  21  Am.  St.  Rep.  644.  • 
AH.  St.  Kkf.,  Vol.  XXVI-22 
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Notice  PoiiTED  in  Cab  does  not  Relieve  from  Liabilitt  whsv.  —  A 
■leeping-car  company  cannot  avoid  liability  for  loss  of  property  stolen  from 
a  berth  in  its  car  while  its  owner  was  asleep,  by  posting  notices  in  the  car 
disclaiming  liability  for  the  loss  of  valuables  placed  in  the  berths,  where  it 
appears  that  the  pa^iseuger  did  not  see  or  know  of  such  notice:  Lewia  v.  Neva 
TorkS.  C.  Co.,  143  Mass.  267;  58  Am.  Rep.  135. 

Duty  of  Company  to  Fdrnish  Berths  to  All  Entitled  to  Them.  — 
Sleeping-car  companies  can  generally  contract  only  with  passengers  of  such 
a  class  and  over  such  routes  as  the  rules  of  the  railroad  compaaies  of  whose 
trains  their  sleepers  form  a  part  permit.  And  where  a  passenger  is  not  of 
such  class  as  the  railroad  company's  rules  allow  to  ride  in  the  sleeper,  the 
sleeping-car  company  cannot  be  held  liable  for  the  acts  of  the  servants  of  the 
railroad  company  in  refusing  to  allow  him  to  ride  in  the  sleeping-car:  Law- 
rence T.  Pullman  PaUtce  Car  Co^  144  Mass.  1;  59  Am.  Rep.  58.  Devens,  J., 
in  delivering  the  opinion  of  the  court  in  this  case,  said:  "The  defendant 
company  could  not  certainly  furnish  a  berth  in  its  cars  until  the  person  re> 
questing  it  had  become  entitled  to  transportation  by  the  railroad  company 
as  a  passenger,  and  he  must  also  be  entitled  to  the  transportation  for  such 
routes,  distances,  or  under  such  circumstances  as  the  railroad  company 
should  determine  to  be  those  under  which  the  defendant  company  would  be 
authorized  to  furnish  him  with  its  accommodations.  The  defendant  com- 
pany could  only  contract  with  a  passenger  when  he  was  of  snch  a  class  that 
the  railroad  company  permitted  the  contract  to  be  made." 

But  when  a  passenger  is  entitled,  under  the  rules  of  the  railroad  company,  to 
purchase  a  ticket  for  a  berth  in  the  sleeping-car,  it  is  the  duty  of  the  sleeping* 
oar  company  to  furnish  him  a  berth,  if  it  has  one  vacant.  It  owes  a  duty  to 
the  public  to  treat  its  customers  fairly,  and  without  unjust  discrimination: 
Nerin  v.  Pullman  Palace  Car  Co.,  106  111.  222;  46  Am.  Rep.  688.  In  this 
case  it  was  held  that  the  plaintiff  could  maintain  an  action  on  the  case  against 
the  defendant  for  refusing  to  permit  him  to  occupy  a  sleeping-berth  in  one  of 
of  its  cars,  which  had  been  assigned  to  him,  and  which  he  was  ready  and 
offered  to  pay  for.  Mulkey,  J.,  in  delivering  the  opinion  of  the  court,  said: 
"If,  then,  this  company  owes  any  duties  to  the  community  by  reason  of  its 
relation  to  the  public,  as  we  hold  it  does,  manifestly  one  of  them  is,  that  it 
•hall  treat  all  persons  whose  patronage  it  has  solicited  with  fairness,  and  with- 
out unjust  discrimination.  When,  therefore,  a  passenger  who,  under  the 
rules  of  the  company  is  entitled  to  a  berth  upon  payment  of  the  usual  fare, 
and  to  whom  no  personal  objection  attaches,  enters  the  company's  sleeping- 
car,  at  a  proper  time,  for  the  purpose  of  procuring  accommodations,  and  in 
an  orderly  and  respectful  manner  applies  for  a  berth,  offering  or  tendering 
the  customary  price  therefor,  the  company  is  bound  to  furnish  it,  provided 
it  has  a  vacant  one  at  its  disposal.  To  require  this  of  the  company  is  merely 
exacting  of  it  that  which  is  clearly  dictated  by  the  plainest  principles  of  jus- 
tice and  fair  dealing.  To  construe  the  law  otherwise  might  lead  to  great 
abuses  and  the  grossest  injustice,  detrimental  alike  to  public  and  private  in- 
terests." A  sleeping-oar  company,  may,  however,  sell  a  whole  section  in  its 
ear  to  a  single  person,  and  while  such  person  has  the  right  to  occupy  the  sec- 
tion un<ier  his  contract,  the  company  cannot  be  compelled  to  sell  any  part  of 
it  to  another.  And  where  a  berth  has  been  sold  for  ocoapanoy  to  a  certain 
point,  no  cause  of  action  arises  from  the  company's  refusal,  before  that  point 
is  reached,  to  sell  another  person  a  ticket  entitling  him  to  inch  berth  from 
there  to  the  end  of  the  journey:  Searle»  v.  Mann  Boudoir  Car  Co.,  45  Fed. 
Sep.  330. 
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Duty  to  Furnish  Continuous  Passage  in  Same  Car  or  One  Equallt 
OooD.  —  When  a  sleeping-car  company  sella  to  a  passenger  a  ticket  purport- 
ing to  entitle  him  to  a  particular  berth  in  a  designated  car,  it  is  bound  by  ita 
contract,  evidenced  by  the  ticket,  to  carry  him  to  his  destination  in  that  berth 
«nd  car,  or  to  furnish  him  an  equally  desirable  berth  in  the  same  locality  in 
another  car  of  equal  safety,  convenience,  and  comfort.  And  if  it  fails  to  do 
this,  it  is  liable  in  damages  for  the  breach  of  its  contract:  Pullman  Palace 
'Car  Co.  V.  Taylor,  65  Ind.  153;  32  Am.  Rep.  57. 

Contract  or  Sleeping-oar  Company  Implied  trom  Sale  of  Ticket.  — 
When  a  sleeping-car  company  sells  a  ticket  between  two  points  to  a  passen- 
ger, the  contract  entered  into,  of  which  the  ticket  is  evidence,  ia  implied 
from  the  nature  and  usages  of  the  employment  of  the  company.  It  impliedly 
stipulates  to  furnish  safe  and  comfortable  cars,  to  exclude  therefrom  all  im- 
proper persons,  to  furnish  berths  for  its  passengers,  to  preserve  order  and 
decorum  in  its  cars,  and  to  keep  a  reasonable  watch  over  the  person  and 
property  of  its  passengers  while  they  sleep:  3  Wood's  Railway  Law,  1448; 
2  Rorer  on  Railroads,  987;  Lewis  v.  New  York  S.  0.  Co.,  143  Mass.  267;  58 
Am.  Rep.  135.  Morton,  C.  J.,  in  delivering  the  opinion  of  the  court  in  the 
case  last  cited,  said:  "When  a  person  buys  the  right  to  the  use  of  a  berth  in 
a  sleeping-car,  it  is  entirely  clear  that  the  ticket  which  he  receives  is  not  in- 
tended to,  and  does  not,  express  all  the  terms  of  the  contract  into  which  be 
-enters.  Such  ticket,  like  the  ordinary  railroad  ticket,  is  little  more  than  a 
symbol  intended  to  show  to  the  agents  in  charge  of  the  car  that  the  possessor 
has  entered  into  a  contract  with  the  company  owning  the  car,  by  which  he 
is  entitled  to  passage  in  the  car  named  on  the  ticket."  We  have  seen  that  a 
sleeping-car  company  is  bound  to  maintain  decorum  in  its  cars.  If,  therefore, 
the  servants  of  the  company  in  the  performance  of  this  duty  commit  an  error, 
through  a  mistake  for  which  the  passenger  was  responsible,  the  company  will 
not  be  liable  for  such  error.  Thus  in  the  recent  case  of  Pullman  Palace  Car 
Co.  v.  Bales,  80  Tex.  211,  a  husband  purchased  a  ticket  for  a  berth  in  a 
sleeping-car,  and  his  wife  subsequently,  without  disclosing  Hfer  relationship  to 
him,  purchased  from  the  officei-s  of  the  company  another  berth  across  the 
aisle  for  his  mother.  After  assisting  her  mother-in-law  to  disrobe,  and  par- 
tially undressing  herself  in  the  berth  which  she  had  purchased,  she  crossed 
the  aisle  to  her  husband's  berth.  The  porter,  observing  this,  went  to  the 
berth,  and  informed  them  that  the  rules  of  the  company  did  not  permit  such 
conduct.  The  husband  informed  him  that  the  lady  was  his  wife,  but  the 
porter  called  the  conductor,  and  the  two  compelled  her  to  return  to  her 
mother-in-law's  berth.  The  husband,  who  was  naturally  much  chagrined 
and  humiliated,  brought  suit  against  the  company,  but  it  was  held  that  he 
had  no  cause  of  action.  The  court,  in  the  course  of  its  decision,  said  that  the 
porter  and  couducter  had  acted  with  rudeness,  and  that  if  there  had  been  a 
cause  of  action,  their  conduct  would  be  considered  in  aggravation  of  damages. 
In  Pullman  Palace  Car  Co.  v.  Elirman,  65  Miss.  383,  it  was  held  that  a  pas- 
senger who  makes  an  unreasonable  demand  of  the  porter  of  a  sleeping-car 
company,  and  provokes  an  angry  retort  from  hinif  cannot  recover  damages 
therefor  from  the  company. 

Passenger  not  Trespasser  in  Sleeping-car,  when.  —  A  passenger  on 
a  railway  train  who  enters  a  sleeping-car  for  the  purpose  of  asking  permis- 
sion t<»wash  his  hands  is  not  a  trespasser  in  the  sleeping-car:  Williama  v. 
Pullman  Palace  Car  Co.,  40  La.  Am.  417;  8  Am.  St.  Rep.  538.  Nor  is  a  pas- 
eenger  who,  being  unable  to  find  a  seat  in  the  ordinary  car,  enters  the  sleep* 
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ing-car  and  takes  a  soat  there:  Thorpe  v.  New  York  etc  R.  R.  Co.,  76  N.  7e 
402;  32  Am.  Rep.  325. 

CoMrANT  NOT  LiABi.E  TO  Frke-pass  Parsenger  Holdwo  Sleepkr- 
TICKET.  —  A  sleeping-car  company  is  not  liable  for  negligence  to  a  persoa* 
who  has  bought  a  ticket  for  a  berth  in  the  sleeping-car,  where  he  is  riding. 
in  the  train  on  a  free  pass  exempting  the  railway  company  from  liability 
for  its  negligence:  Ulrkh  v.  New  York  Central  A  U.  R.  R.  R.  Co.,  108  N.  ¥► 
80:  2  Am.  St  Rep.  369. 

LiABiuTY  roR  Retdsal  or  Company's  Servant  to  Reooonizk  Ticket. 
—  In  the  case  of  Buck  v.  Webb,  58  Hun,  185,  a  passenger  bought  a  ticket  in. 
a  drawing-room  car,  and  having  lost  it,  went  to  the  agent  to  get  a  duplicate. 
The  agent  refused  to  give  him  the  duplicate,  because  the  diagram  of  the  car 
had  then  passed  out  of  his  possession;  but  he  gave  to  the  passenger  a  personat 
card  with  the  following  statement  written  on  it:  "This  gentleman  holds  » 
•eat  in  '  Nokomis '  this  P.  M.  Mislaid.  C.  K  Benedict."  The  passenger  took 
bis  seat  in  the  drawing-room  car,  and  presented  the  agent's  card  to  the  con* 
doctor,  but  he  refused  to  recognixe  the  card,  and  compelled  him  to  removo  to> 
•a  ordinary  oar.    The  company  wm  held  to  be  liable  in  dama^jei. 
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Watbbs,  In jUNonoK  to  Restrain  Pollution  or,  whkn  Orantso.  —  Aa 

owner  of  a  large  tract  of  land  upon  a  small  stream,  who  erects  and  main* 
tains  thereon  a  large  feeding-barn,  in  which  he  keeps  several  thousand 
oattle,  and  washes  into  the  stream  the  manure  and  urine,  and  other  foul  and 
deleterious  substances  from  the  cattle,  thereby  fouling  and  polluting  th» 
water  of  the  stream,  and  impregnating  it  with  noxious  exhalations,  de> 
■tractive  to  husbandry  and  dangerous  to  health,  will,  at  the  suit  of  an 
adjoining  riparian  proprietor  below  him,  be  restrained  from  continuing 
the  nuisance.  And  the  fact  that  the  plaintiff  might  be  able  at  compara- 
tively small  cost  to  supply  water  to  his  cattle  from  an  independent 
■onroe  cannot  be  considered  in  connection  with  hit  right  to  have  tb* 
stream  uncontaminated. 
NvuANOB,  Contindino,  mat  be  Relieved  against  at  Law  or  in  Eqcitt.  — 
A  continuing  nuisance  caused  by  the  pollution  of  the  waters  of  a  stream, 
and  others  of  a  like  character,  may  be  proceeded  against  •ithar  at  law  or 
in  equity,  at  the  election  of  an  injured  party. 

Injunction.    The  opinion  etates  the  case. 
Hall  and  McCulloch,  for  the  appellants. 
/.  M.  Woolworth^  for  the  appellee. 

Cobb,  J.  This  cause  was  appealed  from  the  judgment  of 
the  district  court  of  the  county  of  Sarpy,  which  dissolved  the 
injunction  against  the  defendant  and  dismissed  the  action  of 
the  plaintiffs. 

The  suit  was  brought  to  restrain  the  defendant  frompollut- 
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ing  the  waters  and  injuring  the  flow  of  the  current  of  Papillion 
Creek,  by  discharging  into  it  the  manure  and  oflal  from  the 
extensive  cattle-feeding  barns  maintained  by  the  defendant, 
in  such  manner  and  degree  as  to  injure  the  stream  for  hus- 
bandry, and  destroy  it  for  watering  live-stock  on  the  adjacent 
premises  of  the  plaintiffs. 

The  facts  appear,  that  in  1885  the  plaintiffs  bought  two 
parcels  of  land  lying  on  said  stream;  the  one  of  80  acres 
was  originally  pre-empted  by  Gilmore,  and  was  bought  of  one 
Frost,  by  which  names  it  is  designated;  the  other,  of  160  acres, 
was  bought  of  Gates,  after  whom  it  is  called,  both  lying  on 
the  creek  below  the  defendant's  lands  and  barns.  In  the  same 
year,  the'defendant  bought  four  hundred  acres  of  land  on  the 
•creek,  adjacent  and  above  the  lands  of  plaintiffs,  for  feeding- 
barns  and  grounds  for  its  cattle.  The  barns  are  alleged  to 
provide  stalls  for  three  thousand  five  hundred  cattle,  each 
animal  having  a  small,  separate  stall,  ranged  in  rows,  heads 
and  tails,  in  uniformity,  with  aisles  for  feeding  between  head- 
rows,  and  the  like  between  tails  for  carrying  away  manure  and 
offal, — the  droppings  falling  into  a  trough,  to  be  carried  off  by 
a  flow  of  water  in  quantities,  two  or  three  times  daily,  and 
•thus  conveyed  to  a  sewer  through  which  it  is  carried  on  into 
the  stream,  amounting  to  one  million  gallons  daily.  By  this 
method,  it  is  claimed  by  the  plaintiffs,  the  water  of  the  stream 
is  disturbed  and  polluted,  rendered  foul  for  all  common  uses, 
and  impregnated  with  noxious  exhalations,  destructive  to  hus- 
bandry and  dangerous  to  health.  The  plaintiffs  ask  that  the 
Judgment  below  be  reversed,  that  the  injunction  against  the 
•defendant  be  restored  and  continued,  remedying  the  injuries 
■complained  of,  and  for  general  relief. 

The  answer  of  the  defendant  admits  the  location  of  the  land 
«nd  property  of  either  party  on  Papillion  Creek,  in  Sarpy 
"County,  as  alleged;  and  admits  maintaining  the  cattle-barns 
•in  the  manner  stated;  and  sets  up  that  the  plaintiffs  had  no- 
tice and  full  knowledge  of  the  manner  and  results  of  defend- 
ant's business  prior  to  establishing  it,  and  consented  thereto, 
And  therefore  have  no  cause  of  complaint. 

Upon  the  trial,  the  allegations  of  the  petition  as  to  the 
ownership  and  occupation  of  the  property  constituting  the 
plaintiffs  riparian  proprietors  of  a  portion  of  the  small  stream 
•called  the  Papillion,  in  Sarpy  County,  were  fully  proved,  and 
that  they  owned  and  occupied  said  property  on  either  side  of 
«aid  stream  for  general  farming  and  cattle-raising  purposes. 


342  Barton  v.  Union  Cattle  Company.       [Nebraska, 

The  allegations  of  the  petition  as  to  the  occupation  of  a  large 
tract  of  land  upon  said  stream,  immediately  above  and  adjoin- 
ing the  land  of  the  plaintiffs,  by  the  defendant  company,  and 
the  use  of  it  by  said  defendant  in  the  manner  and  for  the  pur- 
pose as  set  out  in  the  plaintiffs*  petition,  was  also  fully  proved. 
The  nature,  character,  and  extent  of  the  damage  and  injury 
to  the  plaintiffs,  caused  by  the  use  of  the  defendant's  feeding- 
barn,  and  the  casting  of  the  manure  and  urine  of  their  cattle, 
and  other  foul  and  deleterious  substances  therefrom,  into  the 
said  stream,  and  such  substances  mixing  with  the  water  of 
said  stream  and  floating  down  to  and  upon  the  land  of  plain- 
tiffs, was  also  proved.  I  shall  not  deem  it  necessary  to  set 
out  specifically  the  dates  of  the  acquisition  of  their  several 
rights  in  their  respective  properties  upon  said  stream,  by  the 
parties  plaintiffs  and  defendant,  as  upon  a  careful  examina- 
tion of  the  evidence  applicable  to  that  branch  of  the  case  it 
does  not  appear  that  either  party  has  acquired  any  prescrip- 
tive rights  or  been  guilty  of  laches  which  can  be  urged  against 
them  in  the  case. 

While  from  the  evidence  it  may  be  deemed  probable  that 
the  nuisance  to  the  plaintiffs'  land,  by  the  defilement  of  the 
water  of  the  creek,  was  aggravated  by  the  discharge  of  pre- 
mature calves,  or,  as  one  of  the  defendant's  witnesses  calls 
them,  "slumps,  or  deacons,"  therein,  along  with  the  ordinary 
dung  and  urine  from  the  cattle,  during  a  portion  of  the  time 
covered  by  the  pleadings,  to  an  extent  not  to  be  apprehended 
generally  in  the  future,  yet  it  appears  from  the  evidence  that 
the  method  used  by  the  defendant  of  using  warm  or  heated 
feed  tends  to  cause  cows  to  prematurely  drop  their  calves;  and 
where  large  numbers  of  them  are  kept  together  and  fed  in  that 
manner,  an  entire  cessation  of  that  source  of  defilement  i» 
scarcely  to  be  expected.  But  aside  from  this,  it  is  fully  es- 
tablished by  the  evidence  that  the  maintenance  of  defendant'^ 
feed-stable  in  the  manner  contemplated  by  its  owner,  and 
those  skilled  in  that  method  of  feeding  cattle,  and  operated 
strictly  in  accordance  with  the  rules  and  requirements  of  the 
system  adopted,  contemplates  and  will  inevitably  cause  the 
destruction  of  the  stream  below  so  far  as  its  value  to  the  plain- 
tiffs is  concerned,  and  for  the  use  and  purpose  for  which  it  baa 
heretofore  been  deemed  most  useful  and  valuable. 

Considerable  evidence,  as  well  as  discussion,  on  the  part  of 
defendant,  is  devoted  to  the  proposition  that  the  injury  com- 
plained of  is  trifling,  and  it  is  sought  to  show  that  plaintiff» 
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may  provide  means  of  watering  their  stock  without  resorting 
to  Papillion  Creek,  by  the  outlay  of  a  few  hundred  dollars,  and 
an  annual  expenditure  of  twenty  per  cent  of  the  original  cost. 
To  this  point  defendant  cites  the  case  of  Jacobs  v.  Allardy  42 
Vt.  303;  1  Am.  Rep.  331.  In  that  case  plaintiffs  were  the 
owners  and  operators  of  a  starch-mill  propelled  by  water;  de- 
fendant was  the  owner  of  a  shingle-mill  on  the  same  stream 
above.  The  cause  of  action  was,  "  that  the  defendant,  with  the 
intent  and  design  to  injure  the  orators,  and  damage  and  hinder 
them  from  the  use  of  the  water  for  the  purposes  of  their  starch 
factory,  threw  into  the  stream  the  sawdust  and  shavings  and 
waste  from  the  !;hi  igle-mill,  ....  and  that  they  render  the 
water  impure  and  unfit  for  making  starch,  and  clog  the  flume 
and  penstock  and  prevent  the  use  of  the  starch  factory,"  etc. 
The  court,  in  the  opinion,  say:  "  The  evidence  makes  a  strong 
impression  on  our  minds  that  much  of  the  trouble  which  the 
plaintiffs  claim,  and  give  evidence  to  show,  that  they  experience 
in  the  condition  of  the  water  as  it  comes  to  their  works,  is  at- 
tributable to  the  manner  in  which  they  have  constructed  and 
adjusted  a  new  dam,  in  reference  to  their  works,  and  to  the 
lack  of  proper  fenders  and  strainers  to  protect  against  im- 
purities that  may  get  into  the  stream  from  the  mills  and  works 
above  the  plaintiffs.  It  would  seem  that  by  proper  modes  and 
means  which  they  could,  without  unreasonable  pains  and  ex- 
pense, have  adopted  and  put  in  use,  they  could  have  secured 
themselves  from  the  troubles  complained  of,  while  the  defend- 
ant was  using  his  shingle-mill  and  letting  the  sawdust  and 
waste  from  it  go  into  the  stream." 

The  distinction  between  the  above  case  and  the  case  at  bar, 
in  respect  to  the  remedy  suggested,  is,  that  in  the  one  case  it 
is  a  prevention  of  the  effect  of  the  pollution,  and  in  the  other 
it  contemplates  the  enduring  of  the  effect  of  the  pollution  of 
the  stream,  but  suggests  the  creation  of  an  artificial  water- 
course to  supply  plaintiffs'  land,  and  contemplates  the  aban- 
donment of  the  stream  which  is  the  subject  of  the  litigation. 
The  difference,  as  it  seems  to  me,  is  radical  in  principle;  and 
I  do  not  think  that  the  comparatively  small  cost  at  which 
plaintiffs  might  be  able  to  supply  water  for  their  cattle  from 
an  independent  source  can  be  considered  in  connection  with 
their  right  to  have  the  stream  remain  uncontaminated,  in  the 
maaner  shown  by  the  pleadings  and  bill  of  exceptions. 

I  cannot  agree  with  defendant  in  the  assertion,  in  the  brief, 
under  the  second  point,  that  '*  the  waters  of  the  Papillion, 
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before  the  building  of  the  defendant's  barn,  were  unfit  for 
cattle."  I  do  not  so  understand  the  evidence.  While  it  was 
doubtless  inferior  in  sparkling  clearness  to  the  waters  of 
streams  of  mountainous  regions,  where  the  soil  is  poor,  con- 
sisting in  great  part  of  sand  and  gravel,  the  evidence,  as  a 
whole,  fails  to  distinguish  it  from  the  general  run  of  Nebraska 
streams  of  about  the  same  size,  in  respect  to  the  clearness  and 
salubrity  of  its  waters  and  the  height  of  its  banks  and  firm- 
ness of  its  bottom.  That  it  has  been  used  by  the  inhabitants 
of  the  country  along  its  banks,  for  the  purposes  of  stock  water, 
since  the  first  settlement  of  the  territory,  is  sufiiciently  estab- 
lished by  the  evidence. 

Defendant,  in  the  brief,  under  the  third  point,  uses  the  fol- 
lowing language:  "  We  admit  the  general  rule,  that  the  pro- 
prietor above  must  so  use  the  water  as  not  to  impair  the 
enjoyment  of  it  by  the  proprietor  below,  and  therefore  must 
not  pollute  it.  But  that  general  rule  is  subject  to  a  qualifi- 
cation inherent  in  the  nature  of  the  subject  and  the  relative 
rights  of  the  parties."  The  rule  is  stated  in  nearly  the  same 
language  by  Judge  Maxwell,  in  the  article  on  injunctions,  10 
Am.  (fe  Eng.  Ency.  of  Law,  844:  "  Every  owner  of  land  through 
which  a  stream  of  water  flows  is  entitled  to  the  use  and  en- 
joyment of  the  water,  and  to  have  the  same  flow  in  its  natural 
and  accustomed  course,  without  obstruction,  diversion,  or  pol- 
lution. The  right  extends  to  the  quality  as  well  as  the  quan- 
tity of  water.  If,  therefore,  an  adjoining  proprietor  corrupts 
the  water,  an  action  will  lie  against  him."  And  this  is  the 
law  substantially  as  laid  down  in  the  cases  there  cited,  espe- 
cially Hohman  v.  Boiling  Spring  Bleaching  Co.,  14  N.  J.  Eq. 
335;  Richmond  Mfg.  Co.  v.  Atlantic  D.  Co.,  10  R.  I.  106;  14  Am. 
Rep.  658;  Gardner  v.  Trustees  etc.,  2  Johns.  Ch.  161;  7  Am.  Dec. 
526;  Mayor  etc.  of  Baltimore  v.  Warren  Mfg.  Co.,  59  Md.  96. 

These  cases  are  authority  for  the  plaintiffs  in  the  case  at 
bar,  as  to  all  its  branches.  In  most  or  all  of  them  it  was  held 
that  an  injunction  would  be  granted  without  regard  to  the 
magnitude  of  the  interest  enjoined. 

It  is  true,  as  stated  by  defendant  in  the  brief,  that  no  com- 
plaint is  made  that  the  defendant's  barns  were  improperly 
built  or  negligently  managed.  Nor  can  it  be  denied  that  the 
defendant's  business  might  be  legitimately  carried  on,  with- 
out damage  to  adjoining  land-owners,  upon  a  stream  of  the 
size  of  the  Missouri  or  the  Platte;  but  it  is  manifest  from 
the  erideoce  that  it  cannot,  in  the  magnitude  described  in 
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the  evidence,  be  carried  on  without  infringing  upon  the  rights 
of  the  lower  land-owners,  upon  a  stream  of  the  size  of  the 
Papillion. 

I  do  not  deem  it  necessary  to  discuss  the  question  whether 
the  plaintififs  have  a  remedy  by  action  at  law;  for  I  under- 
stand it  to  be  settled  by  the  authority  of  the  cases  cited,  as 
■well  as  many  others,  that  a  continuing  nuisance,  by  polluting 
the  waters  of  a  stream,  and  others  of  a  like  character,  may  be 
proceeded  against  either  at  law  or  in  equity,  at  the  election  of 
an  injured  party.  See  also  Webb  v.  Portland  Mfg.  Co.,  3  Sum. 
189;  Angell  on  Watercourses,  sec.  444,  and  cases  there  cited; 
Attorney' General  v.  Steward,  20  N.  J.  Eq.  415;  Lyon  v.  Mc- 
Laughlin, 32  Vt.  423. 

The  injury  complained  of  by  the  plaintiffs  is  the  pollution 
of  the  watercourse,  and  not  the  improper  or  unreasonableness 
of  the  use  of  the  water  of  the  stream  by  the  defendant.  This 
is  a  question  of  fact,  and  as  the  decree  of  the  district  court 
was  for  the  defendant,  it  must  be  presumed  that  it  found  that 
there  was  no  pollution  of  the  stream;  but  such  finding  is  On- 
sustained  by  the  evidence  as  contained  in  the  bill  of  excep- 
tions, and  is  clearly  against  it. 

The  decree  of  the  district  court  is  reversed,  and  a  decree 
for  the  plaintiffs,  as  prayed,  will  be  entered  in  this  courL 

Waters  —  Injunction  to  Restrain  Pollution  ot.  —  A  defendant,  the 
proprietor  of  a  slanghter-house,  will  bo  enjoined  from  casting  offai  into  a 
«tream  of  water,  thereby  polluting  it,  to  the  injury  of  one  lower  down  the 
stream:  Woodyear  v.  Schaeffer,  57  Md.  1;  40  Am.  Rep.  419,  and  note.  One 
will  be  enjoined  from  maintaining  a  priry  which  pollutes  his  neighbor's  well: 
Bough'*  Affealt  102  Pa.  St.  442;  43  Am.  Rep.  193,  and  note. 


Franse  v.  Armbustbb. 

[28  Nkbbaska,  467.) 
Appkaranob,  Takino  Stat  in  Foreclosure  Suit  is,  when.  — Where,  in 
an  action  to  foreclose  a  mortgage  on  real  estate,  a  decree  of  foreclosure 
and  sale  is  rendered  against  the  defendant,  without  legal  service  of  sum- 
mons upon  him,  and  thereupon  his  brother,  as  agent  for  the  defendant, 
in  his  name,  obtains  a  stay  of  the  order  of  sale,  and  the  defendant,  be- 
tng  notified  of  the  stay,  makes  no  objection,  but  avails  himself  of  it, 
the  taking  of  the  stay  is  an  appearance  in  the  action;  and  the  defendant, 
by  ^vailing  himself  of  the  stay  taken  in  his  name  by  his  brother,  therebj 
ratifies  his  acts. 

Sjbctment.    The  opinion  states  the  case. 


346  Fbansb  v.  Armbusteb.  [Nebraska, 

T.  M.  Fransty  pro  se. 

J.  F.  Losch  and  M.  McLaughlin^  contra. 

Maxwell,  J.  This  is  an  action  of  ejectment  brought  by  the 
plaintiff  against  the  defendant  in  the  district  court  of  Cuming 
County  to  recover  the  posssession  of  certain  real  estate.  Oa 
the  trial  of  the  cause,  the  court  found  the  issues  in  favor  of  the 
defendant  and  dismissed  the  action. 

The  testimony  tends  to  show  that  in  March,  1878,  one 
Robert  B.  Millar,  the  then  owner  of  the  land  in  controversy, 
gave  a  mortgage  on  said  land  to  Aultman  and  Taylor  Company* 
to  secure  the  sum  of  $713.35;  that  default  was  made  in  the 
payment  of  the  amount  secured  by  said  mortgage,  and  in  April, 
1879,  a  decree  of  foreclosure  and  sale  was  had. 

At  the  time  the  action  to  foreclose  the  mortgage  was  brought, 
Robert  B.  Millar  was  residing  in  the  territory  of  Dakota,  and 
service  of  the  summons  in  that  action  was  made  on  his  brother, 
William  Millar,  as  agent. 

It  is  not  claimed  that  William  Millar  was  appointed  the 
agent  of  his  brother  under  the  provisions  of  the  statute,  or  that 
service  upon  him  possessed  any  validity;  and  had  there  been 
no  further  appearance  in  the  case,  the  decree  would  have  been 
void.  After  the  rendition  of  the  decree,  however,  William 
Millar,  as  agent  for  his  brother,  in  his  name,  obtained  a  Btay, 
as  follows:  — 

*'  Aultman  and  Taylor  Company  v.  Robert  B.  Millar  et  al. 

"  To  the  cleric  of  said  court:  You  are  hereby  notified  that  I 
wish  to  have  a  stay  of  the  order  of  sale  on  the  judgment  in  the 
above-entitled  cause  entered  for  the  time  provided  by  law. 

**  Witness  my  hand,  May  7,  1879. 

"Robert  B.  Millar, 
"  By  Wm.  Millar,  his  Ag't** 

Boon  after  this  stay  was  taken,  Robert  B.  Millar  was  informed 
by  the  brother  of  the  decree  of  foreclosure  against  his  land, 
and  that  he  had  requested  a  stay  of  order  of  sale.  Robert 
made  no  objection  to  this,  but  availed  himself  of  the  stay. 
After  its  expiration,  and  an  order  of  sale  had  been  issued  and 
the  land  advertised  for  sale,  he  returned  to  this  state,  and  on 
the  day  of  the  sale  was  present  in  West  Point,  the  county  seat 
of  Cuming  County,  but  made  no  objection  to  said  sale.  The 
Bale  was  confirmed  without  objection,  and  a  deed  made  to  the 
purchasers. 

The  taking  of  the  stay  was  an  appearance  in  the  action: 
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Helmer  v.  Rehm,  14  Neb.  219;  Wcrren  v.  Dick,  17  Neb.  241; 
Fee  V.  Big  Sand  Iron  Co.,  13  Ohio  St.  563.  And  the  fact 
that  Robert  B.  Millar  availed  himself  of  the  stay  taken  in  his 
name  by  his  brother  was  thereby  a  ratification  of  bis  acts. 
His  right  of  action  was  therefore  barred,  and  as  the  plaintiff 
acquired  by  the  conveyance  only  the  rights  of  Robert  B. 
Millar,  he  took  nothing  by  his  deed. 

The  judgment  is  clearly  right,  and  is  affirmed. 


Stat,  Getting,  whether  an  Appearance.  —  Where  counsel  appeared, 
and  got  an  order  extending  his  time  to  file  a  plea,  such  an  appearance  can- 
not be  regarded  as  a  general  appearance  which  waived  irregular  service: 
Mullmim  V.  Press  Pub.  Co.,  53  N.  J.  L.  150.  Where  a  defendant,  cited  to 
appear  in  an  action,  comes  in  and  asks  for  a  stay  of  one  day,  and  the  next 
day  appears  to  object  to  certain  irregularities,  such  an  appearance  will  not 
confer  jurisdiction:  Nelson  v.  Campbell,  1  Wash.  261.  A  special  appearance, 
designating  the  particular  purpose  for  which  the  party  appears,  limits  the 
appearance  to  that  particular  matter:  Kinckade  v.  Meyer,  17  Or.  470.  See 
MiUer  r.  Hyers,  11  Neb.  474. 


Wright  v,  Davis. 

[28  Nebraska,  479.] 
Statutk  or  LiMrrATiONs  Begins  to  Run  from  Date  of  Recording  of  Fbaud- 
FLENT  Conveyance  when.  —  While  the  person  against  whom  a  fraud 
has  been  perpetrated  has  four  years  from  the  discovery  of  the  fraud  within 
which  to  commence  his  suit  for  relief,  the  fraud  will  be  deemed  to  have 
been  discovered  when  such  facts  are  known,  either  actually  or  constrac- 
tively,  as  would  amount  to  knowledge,  or  which  would  naturally  suggest 
such  inquiries  as,  if  followed  up,  would  lead  to  such  knowledge.  Where, 
therefore,  an  insolvent  debtor  executes  and  records  a  deed  of  land  to  his 
wife,  and  it  appears  from  the  evidence  that  his  creditor  was  fully  aware 
of  his  financial  condition,  and  that  the  conveyance  to  bis  wife  could  not 
be  otherwise  than  fraudulent,  or  that  by  the  most  superficial  examina< 
tion  suggested  by  facts  within  his  knowledge  he  might  have  had  full  and 
complete  knowledge  of  the  condition  of  the  title,  the  statute  of  limita- 
tions will  begin  to  run  from  the  date  of  the  recording  of  the  conveyance, 
and  will  bar  the  creditor's  right  to  relief  after  the  lapse  of  four  years 
from  that  date. 

Creditor's  bill.    The  opinion  states  the  case. 

L.  R.  Wright,  and  Breen  and  Duffie,  for  the  appellant. 

Charles  B.  Keller,  for  the  appellees. 

REtsE,  C.  J.  This  action  was  instituted  in  the  district  court  of 
Douglas  County,  and  was  in  the  nature  of  a  creditor's  bill.  It  was 
alleged  in  the  petition  that  in  the  year  1868,  James  W.  Davis 
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became  indebted  to  the  plaintiff,  and  that  upon  such  indebted- 
ness plaintiff  recovered  a  judgment  against  the  said  Davis  for 
the  sum  of  $3,069.70,  said  judgment  having  been  rendered  by 
the  district  court  of  Douglas  County;  that  the  judgment 
became  dormant,  and  that  the  same  was  revived  by  the  order 
of  said  court  at  the  October  term  thereof,  1885,  and  it  thereby 
became  a  lien  upon  all  the  real  estate  of  the  said  defendant 
situate  in  said  Douglas  County;  that  on  the  nineteenth  day  of 
June,  1886,  plaintiflF  caused  an  execution  to  be  issued  upon 
said  judgment  and  placed  in  the  hands  of  the  sheriff;  and 
that  on  the  twenty-third  day  of  August,  of  the  same  year,  the 
sheriff  returned  said  execution  unsatisfied,  for  want  of  prop- 
erty upon  which  to  levy  and  make  the  same;  that  the  said 
Davis,  about  the  date  of  the  incurring  of  the  indebtedness,  and 
before  and  at  the  time  of  the  recovery  of  said  judgment,  was 
indebted  to  numerous  persons,  and  contemplated  utter  insol- 
vency, and  with  a  view  to  defraud,  hinder,  and  delay  his  credi- 
tors, at  the  time  and  date  mentioned  in  the  petition,  purchased 
certain  real  estate,  which  is  described  therein,  with  his  own 
means  and  money,  and  for  the  purpose  of  hindering,  delaying, 
and  defrauding  his  creditors,  caused  the  title  to  said  property 
to  be  taken  in  the  name  of  defendant  Elizabeth  Davis,  his 
wife;  that  at  the  time  of  the  execution  of  the  conveyances  to 
her,  she  well  knew  of  the  insolvent  condition  and  fraudulent 
intentions  of  the  said  James  W.  Davis,  her  husband,  and  com- 
bined and  confederated  with  him  to  hinder,  delay,  and  defraud 
his  creditors,  and  that  all  of  the  property  described  in  the 
petition  was  in  truth  and  in  fact  the  property  of  the  said  James 
W.  Davis,  and  subject  to  the  payment  of  his  debts;  that  sub- 
sequent to  the  execution  of  the  deed  of  conveyance  to  her,  and 
in  the  years  1879  and  1880,  she  conveyed  the  real  estate  to 
certain  persons  named  in  the  petition,  and  who  after  that  time 
reconveyed  the  same  to  her;  but  that  the  persons  to  whom  she 
conveyed  the  property  never  owned  the  same  and  had  no  title 
therein,  the  conveyance  being  made  for  the  purpose  of  covering 
up  and  hiding  the  title,  and  thus  assisting  in  defrauding  the 
creditors  of  the  said  James  W.  Davis;  that  during  all  of  said 
time,  the  said  James  W.  Davis  was  the  sole  owner  of  the  real 
estate,  and  that  he  erected  buildings  and  made  improvements 
thereon  of  great  value,  and  paid  for  the  same  out  of  his  own 
means.  The  other  defendants  were  referred  to  in  the  petition 
as  claiming  to  have  some  interest  in  fractional  portions  of  the 
real  estate  described,  but  it  was  alleged  that  whatever  interest 
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they  had  was  obtained  subsequent  to  the  rendition  of  the  judg- 
ment, and  with  full  notice  of  the  lien  created  thereby,  and  that 
the  said  James  W.  Davis  was  the  sole  owner  of  the  property. 
The  prayer  of  the  petition  was,  that  a  decree  might  be  entered 
declaring  the  property  to  have  been  the  property  of  James  W. 
Davis,  and  be  made  subject  to  plaintiff's  judgment. 

The  defendants,  James  W.  and  Elizabeth  Davis,  filed  sepa- 
rate answers,  denying  all  the  allegations  of  the  petition, 
excepting  that  they  were  husband  and  wife;  that  the  deeds 
were  executed  to  Elizabeth  Davis,  and  recorded  at  the  time 
alleged  in  the  petition;  that  the  improvements  made  upon  the 
real  estate  were  made  by  James  W.  Davis  in  the  year  1868; 
and  also  pleading  the  statute  limitations. 

To  these  answers  plaintiff  filed  a  reply,  realleging  the  fraud- 
ulent character  of  the  deed  to  Elizabeth  Davis;  denying  that 
the  record  of  the  deed  imparted  notice  to  him;  denying  knowl- 
edge that  the  real  estate  was  the  property  of  the  said  James 
W.  Davis;  and  alleging  that,  aside  from  what  was  shown  by 
the  records  of  Douglas  County,  the  fraud  was  discovered  and 
mad&  known  to  the  plaintiff  within  one  year  previous  to  the 
commencement  of  the  action,  and  not  before,  and  that  the 
cause  of  action  accrued  upon  the  discovery  of  the  fraud. 

The  other  defendants  filed  separate  answers,  alleging  their 
purchase  of  the  portions  of  the  real  estate  occupied  by  them; 
that  the  same  was  made  in  good  faith  and  for  value,  and  with- 
out any  knowledge  of  plaintiff's  alleged  rights  under  his  judg- 
ment. 

The  cause  was  tried  to  the  district  court,  the  trial  resulting 
in  a  general  finding  in  favor  of  all  the  defendants,  and  a 
decree  dismissing  plaintiff's  petition.  From  this  decree  plain- 
tiff appeals. 

A  number  of  questions  are  presented  for  consideration  by 
the  briefs,  but  it  is  deemed  essential  to  notice  but  one,  as  it  is 
thought  to  be  decisive  of  the  case. 

There  is  no  question  but  that  the  plaintiff's  right  to  apply 
the  property  to  the  payment  of  his  claim  was  barred  by  the 
statute  of  limitations,  if  the  statute  began  to  run  upon  the  fil- 
ing for  record  of  the  deed  by  which  the  real  estate  was  finally 
conveyed  to  Mrs.  Davis,  for  by  section  12  of  the  Civil  Code 
the  statutory  limit  is  four  years  after  the  discovery  of  the 
fraud^  This  section  of  the  code  has  been  construed  by  this 
court,  so  far  as  its  application  to  the  question  involved  in  this 
case  is  concerned,  in  Hellman  v.  Davis,  24  Neb.  793;  Parker  v. 
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Kuhn,  21  Neb.  413;  59  Am.  Rep.  838;  Blah  v.  Chambers,  4 
Neb.  90.  By  these  cases  it  is  pretty  well  settled  in  this  state 
that  while  the  person  against  whom  a  fraud  has  been  perpe- 
trated has  four  years  from  the  discovery  of  the  fraud  in  which 
to  commence  his  suit,  yet  the  fraud  will  be  deemed  to  have 
been  discovered  when  such  facts  are  known,  either  actually 
or  constructively,  as  would  amount  to  knowledge,  or  which 
would  naturally  suggest  such  inquiries  as,  if  followed  up, 
would  lead  to  such  knowledge.  This  being  the  rule,  we  are 
led  to  inquire  whether  plaintiflf  is  entitled  to  pursue  his  action 
to  a  favorable  decree,  as  having  discovered  the  fraud  within 
four  years  prior  to  its  commencement,  or  whether  by  lapse  of 
time  his  right  to  relief  has  become  barred. 

The  land  which  it  is  sought  to  subject  to  the  payment  of 
plaintiflf's  judgment  is  described  as  the  north  half  of  the 
northwest  quarter  of  section  35,  township  15  north,  range  12 
east,  in  Douglas  County.  It  clearly  appears  that  the  convey- 
ances were  made  and  placed  on  record  at  a  time  when  defend- 
ant was  known  to  be  insolvent,  or  at  least  just  prior  thereto; 
that  defendant  resided  upon  the  land  and  made  improvements 
thereon,  and  that  plaintiff  knew  in  the  year  1876,  or  prior 
thereto,  of  such  residence;  that  it  was  claimed  by  some  of  the 
family,  and  was  charged  by  the  record  with  knowledge  of 
the  condition  of  the  title  as  it  then  appeared.  In  answer  to  the 
question,  "You  knew  this  land  had  been  bought  and  stood  in 
the  name  of  Mrs.  Davis?"  he  answered,  "  I  presume  I  did.  I 
don't  think  I  ever  looked  at  the  records,  but  I  was  satisfied 
that  was  the  case."  He  had  seen  defendant  very  frequently 
after  his  judgment  was  obtained,  had  conversed  with  him 
about  it  and  the  payment  of  the  claim,  had  received  assur- 
ances that  it  would  be  paid,  that  he  was  "  to  be  taken  care 
of,"  and  that  the  parties  in  New  York,  to  whom  defendant  J. 
W.  Davis  was  hopelessly  indebted,  had  agreed  to  *'  wipe  out 
the  indebtedness  so  that  it  would  not  be  hanging  over  Davis," 
and  at  that  time  he  would  get  his  money.  It  appears  from 
all  the  evidence  that  plaintiff  was  fully  aware  of  the  financial 
condition  of  Davis,  and  that  the  conveyances  to  his  (Davis's) 
wife  could  not  be  otherwise  than  fraudulent.  Or  if  this  can- 
not be  said  to  have  been  fully  established,  that  by  the  most 
superficial  examination  suggested  by  facts  within  his  knowl- 
edge he  might  have  had  full  and  complete  knowledge  of  the 
condition  of  the  title.  As  we  have  seen,  this  was  sufficient  to 
cause  the  statute  to  run. 

The  decree  of  the  district  court  is  affirmed. 
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Fraud  —  Limitations  ot  Acttions.  —  A  party  seeking  to  relieve  himself 
from  fraud  must  »how  that  he  nsed  dae  diligence  to  discover  it,  in  order  to 
save  himself  from  the  bar  of  the  statute  of  limitations:  Lataillade  v.  OrefiOf 
91  Cal.  565;  25  Am.  St.  Rep.  219,  and  note.  Where  a  party  has  held  prop- 
erty in  open  visible  possession  for  the  statutory  time,  his  rights  will  not  be 
affected  by  the  fraud  of  his  vendor:  Munsen  v.  Hallmoell,  26  Tex.  475;  84 
Am.  Dec.  582,  and  note.  The  statute  will  commence  to  run  from  the  time 
that  the  fraud  could  have  been  discovered  by  the  use  of  reasonable  diligence: 
Smith  V.  FLy,  24  Tex.  345;  76  Am.  Dec.  109,  and  note;  Jaffray  v.  Bear,  103 
N.  C.  165.  Where  parties  are  entitled  to  have  a  conveyance  set  aside  as 
fraudulent,  and  fail  to  do  so  for  ten  years,  their  rights  are  barred:  Dorsey  v. 
PhUUpe,  84  Ky.  420. 


Beels  v.  Flynn. 

[28  Nebraska,  575.] 

Fraudulent  Conveyances — Grantee  havino  Knowledgb  of  Fraudu- 
lent Intent  not  Bona  Fide  Purchaser.  — A  purchaser  of  an  entire 
stock  of  goods,  constituting  the  whole  of  the  property  of  a  debtor,  who 
knows  that  the  effect  of  his  alleged  purchase  will  be  to  hinder  and  delay, 
if  not  to  defraud,  the  creditors  of  such  debtor,  is  not  a  bonajide  purchaser. 
Such  purchaser  cannot  close  his  eyes  to  the  circumstances  under  which 
the  debtor  sells,  and  if  he  buys  at  a  considerable  discount,  and  the  pro- 
posed means  of  payment  must  have  the  effect  of  hindering  and  delaying 
the  seller's  creditors,  he  will  buy  at  his  peril. 

Fraudulent  Conveyances,  Creditors  Defrauded  hay  Contest.  —  The 
words  "as  against  the  person  so  hindered,  delayed,  or  defrauded,"  in  a 
statute  against  fraudulent  conveyances  by  debtors,  are  intended  to  limit 
the  right  of  recovery  to  those  who  have  suffered  by  the  act  complained 
of.  A  mere  volunteer  who  has  no  interest  in  the  result  of  the  suit  can- 
not complain,  even  if  the  transfer  is  known  to  him  to  be  fraudulent,  but 
a  creditor  who  has  been  defrauded  has  an  unquestionable  right  to  contest 
the  sale. 

Answer  will  be  Liberally  Construed  after  Verdict, 

CoNVEBSiON.    The  opinion  states  the  case. 

Wigton  and  Whithan,  for  the  plaintiff  in  error. 

Holmes  and  Hays,  contra. 

Maxwell,  J.  This  action  was  brought  by  the  plaintiff 
against  the  defendant  in  the  district  court  of  Madison  County, 
to  recover  a  judgment  for  the  conversion  of  "  the  entire  stock 
of  harness,  whips,  saddles,  saddlery  hardware,  collars  and 
leather,  the  safe,  show-case,  and  stove  which  were  in  the  har- 
ness-shop in  Beels's  block,  in  the  city  of  Norfolk,  Nebraska,  at 
the  time  hereinafter  mentioned,  formerly  occupied  by  H.  L. 
8paul(iing,  together  with  all  the  tools  and  fixtures  belonging 
to  said  shop,  which  goods  and  chattels  were  of  the  value  of 
11,163.26. 
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"On  the  twenty-eighth  day  of  April,  1888,  the  defendant 
obtained  posBession  of  the  said  goods  and  chattels,  and  unlaw* 
fully  and  wrongfully  converted  the  same  to  his  own  use,  to  the 
damage  of  the  plaintiflFin  the  sum  of  $1,163.26." 

Flynn  answered  the  petition,  and  alleged  that  he  was  the 
sheriff  of  Madison  County,  and  levied  upon  the  property  Id 
question  "  by  virtue  of  an  order  of  sale  issued  by  the  county 
court  of  Madison  County,  upon  a  judgment  rendered  in  said 
court  in  favor  of  Marks  Brothers  Saddlery  Company  and 
against  H.  L.  Spaulding.  Marks  Brothers  Saddlery  Com- 
pany intervened  and  answered,  "  that  on  the  twenty-eighth 
day  of  April,  1881,  your  petitioner  commenced  its  action  in 
the  county  court  against  H.  L.  Spaulding,  on  an  account  for 
goods  sold  and  delivered,  and  caused  an  attachment  to  be 
issued  in  said  action,  levied  upon  a  certain  stock  of  bar- 
ness,  saddlery,  etc.,  being  the  property  described  in  plain- 
tiff's petition;  that  afterwards,  to  wit,  on  or  about  the  twenty- 
seventh  day  of  June,  1888,  the  defendant,  as  sheriff  of  said 
county,  sold  the  said  property  by  virtue  of  an  order  of  sale 
issued  by  the  county  court  aforesaid,  on  a  judgment  ren- 
dered in  said  action;  that  the  said  defendant  has  no  interest 
in  said  property,  or  the  proceeds  of  the  sale  thereof, — your 
petitioner  is  the  real  party  in  interest;  that  the  said  prop- 
erty so  levied  upon  and  sold  by  the  defendant  was  in  the 
possession  of  the  said  H.  L.  Spaulding,  and  the  property  of 
said  Spaulding  on  the  day  preceding  the  levy  of  said  attach- 
ment, and  until  a  late  hour  of  the  night  preceding  the  said 
levy;  that  it  constituted  the  entire  stock  in  trade  of  said 
Spaulding,  who  had  been  for  several  years  before,  and  until 
said  time,  engaged  in  the  harness  and  saddlery  business  at 
Norfolk,  Nebraska;  that  said  Spaulding  was  largely  indebted 
to  your  petitioner,  and  other  dealers  in  the  same  line  of  goods, 
and  the  said  Spaulding  was,  and  had  been  for  several  years, 
carrying  on  his  said  business  in  a  building  belonging  to  and 
rented  of  the  plaintiff,  who  was  fully  advised  of  his  financial 
condition;  that  the  said  Spaulding  pretended  to  sell  said  stock 
of  goods  to  plaintiff,  but  such  sale  was  made  with  the  intent 
to  defraud  your  petitioner,  and  other  creditors  of  said  Spaul- 
ding, and  no  sufficient  consideration  was  paid  for  the  same; 
and  the  purchase  thereof,  if  made  at  all  by  plaintiff,  was  so 
made  with  full  knowledge  on  the  part  of  said  plaintiff  of  such 
fraudulent  intent.'* 

On  the  trial  of  the  cause,  the  jury  returned  a  verdict  for  th* 
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defendant,  and  a  motion  for  a  new  trial  having  been  overruled, 
judgment  was  entered  on  the  verdict. 

A  large  number  of  errors  are  assigned  in  the  petition  in 
error,  which  need  not  be  noticed,  as  it  is  apparent  from  the 
testimony  that  the  verdict  and  judgment  conform  to  the  proof. 

The  testimony  tends  to  show  that  in  April,  1888,  one  H.  L. 
Spaulding  was  conducting  a  harness-shop  in  Beels's  block,  in 
the  city  of  Norfolk,  Nebraska,  and  that  he  had  been  engaged 
in  that  business  for  about  four  years;  that  at  that  time  he 
made  a  verbal  agreement  with  one  Hopkins  to  purchase  his 
stock  at  ten  per  cent  below  the  wholesale  price;  that  in  pur- 
suance of  this  agreement  an  invoice  of  the  stock  was  taken, 
which  amounted  to  $1,205;  that  Hopkins  thereupon  refused 
to  take  the  stock  at  the  invoice  figures,  but  oflFered  $950  for 
the  stock,  which  Spaulding  refused.  Spaulding  at  this  timfr 
testifies  that  he  was  owing  for  stock  from  nine  hundred  ta 
eleven  hundred  dollars,  some  of  the  claims  for  which  were  due, 
and  there  is  testimony  tending  to  show  that  he  had  asked  an 
extension  of  time  for  the  payment  of  some  of  these  claims. 

Some  of  the  agents  of  the  creditors  were  present  in  Norfolk 
on  the  day  the  alleged  sale  to  Beels  took  place,  and  others 
were  expected  and  were  there  the  next  day.  t 

Mr.  Beels  and  Spaulding  were  at  Madison  on  an  excursion, 
and  while  there,  late  at  night,  the  following  bill  of  sale  was 
prepared  and  signed:  — 

"This  article  witnesseth,  that  I,  H.  L.  Spaulding,  for  and  in 
consideration  of  one  thousand  dollars  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  do  hereby  sell  and  convey 
unto  George  W.  Beels  the  following  described  property,  to  wit: — 

"All  my  stock  of  harness,  whips,  saddles,  saddlery  hard- 
ware, collars,  leather,  safes,  show-cases,  and  stove  now  in  my 
harness-shop  in  Beels's  block,  in  the  city  of  Norfolk,  Nebraska, 
together  with  all  my  tools  and  other  fixtures  belonging  to  said 
shop,  except  my  small  bench-tools,  such  as  awls,  round  knives, 
etc.,  such  as  belong  to  an  individual  set;  for  a  specific  descrip- 
tion of  said  stock,  tools,  etc.,  reference  is  hereby  made  to  a 
certain  bill-invoice  of  same,  made  in  the  presence  of  H.  L. 
Spaulding,  Burt  Shearer,  D.  A.  Hopkins,  and  Mr.  Cooley,  on 
April  25,  1888,  which  bill  is  now  in  said  safe,  and  is  made  a 
part  hereof. 

"  A^d  I  also,  in  consideration  of  the  further  sura  of  three 
hundred  dollars,  I  hereby  sell  and  convey  unto  said  George 
W.  Beels  all  my  accounts  as  now  appears  on  my  books,  to- 
xic. St.  Kxr.,  Vol.  XXVL  —  23 
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gether  with  books  containing  same,  amounting  to  about  five 
hundred  dollars,  and  not  less  than  four  hundred  dollars. 

"Possession  of  said  shop  and  said  stock  is  hereby  transferred 
to  said  George  W.  Beels. 

"  Witness  ray  hand  the  twentieth  day  of  April,  1888. 

"H.  L.  Spaulding. 

"Witnesses:  — 
"  W.  H.  Law. 
"W.  H.  Peck." 

This  was  all  the  property  possessed  by  Mr.  Spaulding,  ex- 
cept some  money  and  notes  derived  from  the  sale  of  his  home- 
stead, and  which  seem  to  have  been  reserved  for  the  purchase 
of  another  homestead.  It  is  claimed  on  behalf  of  the  plain- 
tiffs in  error  that  the  testimony  fails  to  show  that  this  was  all 
of  Spaulding's  property,  but  this  is  a  mistake,  as  Spaulding's 
own  testimony  shows  such  to  be  the  case.  The  book-accounts, 
if  placed  at  $400,  would  make  $1,605,  —  which  Beels  received 
from  Spaulding.  For  this,  according  to  his  own  testimony,  he 
satisfied  a  debt  of  one  hundred  dollars  due  to  himself.  He 
assumed  a  note  of  $285  at  one  of  the  banks  in  Norfolk,  and 
gave  his  own  note  to  Spaulding  for  about  $900. 

On  the  day  after  the  sale,  he  was  informed  by  an  attorney  of 
one  or  more  of  the  creditors  that  the  sale  was  regarded  as 
fraudulent  as  to  creditors,  but  if  the  creditors  could  reach  the 
amount  due  upon  the  note  they  would  seek  relief  in  that  way. 

After  this,  but  apparently  on  the  same  day,  Beels  traded 
land  to  Spaulding  for  the  note. 

Both  Beels  and  Spaulding  testify  that  this  trade  for  land 
was  not  contemplated  when  the  bill  of  sale  was  executed. 

It  evidently  was  done,  however,  to  prevent  Beels  being  gar- 
nished and  the  creditors  paid.  A  creditor  may  collect  his 
claim  from  a  failing  debtor  and  not  be  chargeable  with  aiding 
him  to  defraud  his  creditors,  and  such  creditor  may  accept 
payment  in  goods,  so  that  the  goods  are  purchased  at  a  fair 
price,  and  no  more  taken  than  will  pay  the  debt.  The  pro- 
hibition of  the  statute  applies  to  transfers  made  by  a  debtor, 
and  not  to  a  creditor. 

But  when  a  debtor  has  incurred  debts  on  the  strength  of  his 
being  the  owner  of  certain  property,  his  creditors  have  an 
equitable  claim  thereon,  and  may  insist  that  be  use  his  prop- 
erty honestly  and  fairly,  and  without  any  intention  of  hinder- 
ing and  delaying  them  in  the  collection  of  their  claims:  Sey- 
mowr  ▼.  WiUon,  19  N.  Y.  417;  and  if  the  debtor  dispose  of  his 
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property  in  such  a  way  as  to  violate  the  trust  reposed  in  him 
at  the  creation  of  the  debt,  by  disposing  of  his  property  in  such 
a  manner  as  to  hinder  and  delay  or  defraud  creditors,  and  the 
person  purchasing  has  notice  of  such  intent,  he  will  not  be 
protected:  Weed  v.  Pierce,  9  Cow.  722;  Smith  v.  Sands,  17 
Neb.  498. 

In  the  latter  case  it  is  said:  "A  debtor,  while  the  owner  of 
his  property,  sustains  two  distinct  relations  in  regard  to  it, 
viz.,  as  owner  and  as  quasi  trustee  for  his  creditors.  If  his 
■creditors  have  taken  no  lien  upon  the  property  as  security, 
they  may  be  said  to  have  given  him  credit  upon  the  implied 
agreement  that  liis  property  shall,  if  necessary,  be  applied  to 
the  payment  of  his  debts,  and  such  creditors  have  an  equitable 
lien  upon  the  property  for  that  purpose:  Bump  on  Fraudu- 
lent Conveyances,  13,  14;  Eppes  v.  Randolph,  2  Call,  125;  Sey- 
mour V.  Wilson,  19  N.  Y.  417. 

"  The  law  requires  the  debtor  to  act  in  good  faith  with  his 
creditors,  and  apply  his  property,  not  exempt,  if  need  be,  to 
the  payment  of  his  debts.  If  he  attempts  to  evade  this  duty, 
and  for  the  purpose  of  hindering  or  defrauding  his  creditors 
by  transferring  his  property  to  another  without  consideration, 
or  with  knowledge  on  the  part  of  grantee  of  the  fraudulent 
intent,  such  grantee  will  take  the  property  charged  with  the 
trust,  and  if  he  converts  the  property  into  money,  he  will  be 
liable  for  its  value,  less  any  valid  liens  subsisting  against  it." 

A  purchaser  cannot  close  his  eyes  to  the  circumstances 
under  which  a  debtor  sells  his  goods,  —  his  entire  stock.  If 
he  buys  at  a  considerable  discount,  and  the  effect  of  the  pro- 
posed means  of  payment  must  be  to  hinder  and  delay,  if  not 
defraud,  creditors  of  the  seller,  the  purchaser  will  buy  at  his 
peril. 

Good  faith,  honesty,  and  fair  dealing  require  that  the  debtor's 
property  be  applied  to  the  payment  of  his  debts,  and  it  is  the 
duty  of  the  courts  to  frown  upon  all  attempts  of  a  debtor  and 
purchaser  of  his  goods  to  evade  that  duty. 

It  is  evident  that  Mr.  Beels  well  knew  that  the  eJQTect  of  his 
alleged  purchase  would  be  to  hinder  and  delay,  if  not  defraud, 
the  creditors  of  Spaulding,  and  that  he  is  not  a  bona  fide 
purchaser.  It  is  claimed  by  the  plaintiflF  in  error  that  the 
language  of  section  17,  chapter  32,  Compiled  Statutes,  that 
*'ever^  conveyance  or  assignment,  in  writing  or  otherwise,  of 
any  estate  or  interest  in  lands,  or  in  goods  or  things  in 
action,  or  of  any  rents  or  profits  issuing  therefrom,  and  every 
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charge  upon  lands,  goods,  or  things  in  action,  or  upon  tbe- 
rents  and  profits  thereof,  made  with  the  intent  to  hinder,^ 
delay,  or  defraud  creditors  or  persons  of  their  lawful  rights, 
damages,  forfeitures,  debts,  or  demands,  and  every  bond  or 
other  evidence  of  debt  given,  suit  commenced,  or  decree  or 
judgment  sufifered,  with  the  like  intent  as  against  the  person 
so  hindered,  delayed,  or  defrauded,  shall  be  void," — is  re- 
strictive, and  hence  the  words  at  the  close  of  the  section, 
"against  the  person  so  hindered,  delayed,  or  defrauded,"^ 
limit  the  right  of  recovery  to  one  that  is  hindered,  delayed,  or 
defrauded  by  the  acts  complained  of.  It  is  claimed  that  thi» 
provision  is  peculiar  to  this  state. 

An  examination  of  the  statutes  of  the  several  states,  how- 
ever, shows  that  a  provision  of  similar  import  is  found  in 
many,  if  not  most,  of  the  states,  and  is  also  found  in  the  sec- 
ond section  of  13  Eliz.,  c.  5,  from  which,  in  substance,  our 
statute  appears  to  have  been  taken. 

The  evident  intention  was  to  limit  the  right  of  recovery  to 
those  who  had  suffered  by  the  act  complained  of,  while  as  be- 
tween the  parties  to  it,  the  sale  would  not  be  disturbed.  In 
other  words,  a  mere  volunteer  who  has  no  interest  in  the  result 
of  the  suit  cannot  complain,  even  if  the  transfer  was  well 
known  to  him  to  be  fraudulent,  because  he  sustains  no  injury 
by  such  fraud. 

When,  however,  as  in  the  case  at  bar,  the  creditors  who 
have  been  defrauded  complain,  their  right  to  contest  the  sale 
is  unquestionable. 

Some  objection  is  made  to  the  answer  that  it  does  not  charge 
fraud  on  the  part  of  Spaulding  and  Beels. 

In  our  view,  however,  the  answer,  liberally  construed  after 
a  verdict,  does  state  sufficient  to  entitle  the  creditors  to  relief. 

It  is  unnecessary  to  notice  the  instructions. 

The  judgment  is  clearly  right,  and  is  affirmed. 


Fkactdulknt  Convbtancks  —  Effect  o»  Knowlktxje  by  Oraktsb  or 
Orantob'8  Fraudclbnt  Intbht.  —  A  purchaser  from  an  insolvent  debtor 
mast  prove  that  he  was  without  notice  of  the  fraud;  otherwise  he  acquires 
no  title,  and  will  not  be  protected:  Tillman  v.  Heller,  78  Tex.  697;  22  Am. 
8t.  Rep.  77;  Van  Raalu  ▼.  Harrington,  101  Mo.  602;  20  Am.  St  Rep,  626, 
and  note  632,  633;  Paul  v.  Baugh,  85  Va.  956. 

A  mere  knowledge  by  the  grantee  that  the  grantor  was  insolvent  at  the 
time  of  the  transfer  is  not  sufficient:  AlbertoU  r.  Branham,  80  Cal.  631;  13 
Am.  St  Rep.  200.  and  note;  PocJielu  ▼.  Catonnet,  40  La.  Ann.  327. 

Fraudulbnt  Convbtancbs  —  Who  can  Attack. — Creditors  only  of  a 
grantor  can  attack  a  conveyance  as  fraudulent:  McClenney  r.  McCUnney,  3 
Tex.  192;  49  Am.  Deo.  738. 
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MiTOHELSON    V.    SmITH. 

[28  Nbbrabka,  5S3.] 

fiouESTBAD,  Additional  Liability  will  kot  bb  Ihfosbd  ov,  bt  Mar« 
SHALIMO  Securities.  —  Where  a  husband  and  wife  execute  a  mortgage 
upon  their  homestead,  and  other  real  estate  owned -by  the  wife,  and  she 
afterwards  executes  to  another  person  a  mortgage  upon  the  same  real 
estate,  excepting  the  homestead,  in  a  suit  to  foreclose  the  mortgages  the 
first  mortgagee  will  not  be  required  to  exhaust  the  fund  derived  from  a 
sale  of  the  homestead  before  resorting  to  the  land  covered  by  the  second 
mortgage;  the  court  has  no  authority  to  impose  a  greater  burden  upon 
the  homestead  than  has  been  placed  thereon  by  the  parties  themselves  or 
by  the  law.     This  is  not  a  case  in  which  the  securities  can  be  marshaled. 

SoMESTEAD  Law  Libbrally  Constbued.  —  The  homestead  law  is  remedial 
in  its  character,  and  is  to  receive  a  liberal  construction,  to  carry  into  efifeot 
its  beneficent  provisions. 

Suit  to  foreclose  a  mortgage.    The  opinion  states  the  case. 

Hazlett  and  Bates,  for  the  plaintiffs  in  error. 

Burke  and  Prout,  contra. 

Maxwell,  J.  On  December  21,  1883,  the  defendants  exe- 
■cuted  and  delivered  to  Joel  C.  Williams  a  mortgage  on  a  part 
of  lot  No.  15,  in  block  No.  1,  in  the  town  of  Blue  Springs,  and 
also  on  lots  3  and  4,  in  block  9,  in  Hall's  Addition  to  Blue 
Springs,  to  secure  the  sum  of  $186.92.  This  property  stood  in 
the  name  of  Catharine  Smith,  and  both  Catharine  Smith  and 
her  husband,  Jacob  W.  Smith,  signed  the  mortgage. 

On  February  2,  1884,  the  defendant  Catharine  Smith  exe- 
cuted and  delivered  to  the  plaintiffs  a  mortgage  on  that  por- 
tion of  the  same  property  described  as  a  part  of  lot  15,  in  block 
No.  1,  to  secure  the  sum  of  $425.  This  mortgage  was  signed 
•only  by  the  defendant  Catharine  Smith. 

On  the  seventh  day  of  January,  1886,  the  plaintiffs  brought 
4in  action  in  the  district  court  of  Gage  County,  Nebraska,  to 
foreclose  the  last-mentioned  mortgage.  The  prior  mortgagee, 
Joel  C.  Williams,  was  made  a  party  to  this  suit,  and  the  alle- 
gations as  to  him  in  said  foreclosure  petition  were  as  follows:  — 

"The  defendant  Joel  C.  Williams  claims  a  lien  on  said 
premises  by  virtue  of  a  mortgage  executed  and  delivered  to 
him  by  said  defendants  on  or  about  December  21, 1883,  on  the 
premises  hereinbefore  described,  together  with  other  property, 
to  secure  the  sum  of  $186.92,  and  plaintiff  alleges  the  fact  to 
be  that  the  other  property  included  in  said  mortgage  of  said 
Joel  C.  Williams  is  suflScient  to  pay  and  is  of  suflScient  value 
to  secure  said  Williams  his  claim  of  $186.92,  and  that  the 
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property  herein  described  is  not  of  sufficient  value  to  pay  both 
the  lien  of  these  plaintiffs  and  the  lien  of  the  defendant  Wil- 
liams, and  not  worth  over  the  sum  of  plaintiffs'  said  mortgage.'^ 

The  prayer  was  the  ordinary  form  of  prayer  of  foreclosure, 
with  the  addition  that  the  defendant  Joel  C.  Williams  be  re- 
quired to  exhaust  his  other  security  on  his  indebtedness  be- 
tore  having  or  receiving  any  of  the  proceeds  of  the  sale  of  the 
premises  described  in  plaintiffs'  mortgage.  In  the  mean  time 
Joel  C.  Williams  disposed  of  his  mortgage  to  the  defendant 
Charles  A.  Murdock,  who  was  substituted  as  defendant  in 
place  of  Williams.  On  September  13,  1886,  the  defendant 
Murdock  filed  a  cross-petition,  asking  that  his  mortgage  be 
declared  a  first  lien  on  the  entire  premises,  and  for  a  foreclosure 
of  the  same. 

The  defendants  Catharine  and  Jacob  W.  Smith  filed  sepa- 
rate answers  to  both  the  petition  of  the  plaintiff  and  the  cross- 
petition  of  the  defendant  Murdock. 

The  case  was  tried  to  the  court,  and  a  decision  rendered  in 
the  case,  finding  generally  for  the  plaintiffs,  and  that  plaintiffs 
had  a  second  lien  on  part  of  lot  15,  in  block  1,  for  the  amount 
of  their  mortgage,  and  finding  further  that  the  defendant 
Murdock  had  a  first  lien  on  this  same  property,  and  also  on 
lots  3  and  4,  in  block  9,  in  Hall's  Addition,  and  ordering  the 
entire  property  to  be  sold  to  satisfy  the  amounts  found  due  on 
the  first  mortgage,  the  surplus  derived  from  the  sale  of  part  of 
lot  15,  block  1,  to  be  applied  on  the  second  mortgage.  The 
court  also  found  that  lots  3  and  4,  in  block  9,  in  Hall's  Addi- 
tion, constituted  the  homestead  of  the  defendant,  and  therefore 
was  not  subject  to  the  Mitchelson  mortgage.  An  order  of  sale 
was  issued  on  this  decree  on  the  thirty-first  day  of  December^ 
A.  D.  1887,  and  placed  in  the  sheriff's  hands,  who  advertised 
the  property  for  sale. 

On  the  day  of  the  sale,  the  plaintiffs  served  on  the  sheriff  a 
request  that  he  first  offer  for  sale  lots  3  and  4,  in  block  9,  Hall's 
Addition  to  Blue  Springs,  being  the  property  covered  by  the 
prior  mortgage  of  Murdock,  and  upon  which  plaintiffs  had  no 
lien.  This  the  sheriff  refused  to  do,  but  sold  the  part  of  lot  15, 
in  block  1,  which  was  covered  by  both  mortgages,  and  upon 
which  the  plaintiffs  had  the  second  lien  for  $425,  and  in  his 
return  says:  *'  The  above-described  real  estate  having  been  sold 
for  enough  to  pay  off  the  first  judgment,  interest,  and  costs  in 
Baid  order  of  sale,  and  the  second  judgment  not  being  a  lien  on 
lots  3  and  4,  in  block  9,  in  Hall's  Addition  to  said  town  of  Blue 
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Springs,  I  did  not  sell  said  lots.  The  second  lien  returned 
wholly  unsatisfied." 

The  plaintiffs  filed  a  motion  to  modify  the  decree  rendered 
in  the  foreclosure  case  to  correspond  with  the  fact  and  the 
judgment  and  decree  actually  rendered  in  the  case.  The  mo- 
tion was  overruled  and  duly  excepted  to. 

Plaintiffs  also  filed  objections  to  the  sale,  which  were  over- 
ruled, and  the  sale  confirmed  by  the  court  and  deed  ordered. 

As  the  mortgage  in  question  created  no  lien  on  the  home- 
stead, the  case  was  not  one  in  which  it  would  have  been  proper 
to  marshal  the  liens  and  require  the  first  mortgagee,  whose 
mortgage  was  not  signed  by  both  husband  and  wife,  to  exhaust 
the  lien  on  the  family  homestead  before  resorting  to  part  of  lot 
15,  block  1,  which  was  covered  by  both  mortgages. 

If  lots  3  and  4,  in  block  9,  in  Hall's  Addition,  were  not  the 
family  homestead,  the  plaintiff  would  be  entitled  to  the  relief 
sought,  as  the  first  mortgagee  has  two  funds  for  the  satisfac- 
tion of  his  mortgage,  but  one  of  which  can  be  reached  by  a 
second  mortgagee;  but  as  those  lots  constitute  the  homestead, 
the  court  has  no  authority  to  impose  a  greater  burden  upon 
such  lots  than  has  been  placed  thereon  by  the  parties  them- 
selves. If  it  could  do  so,  it  would  be  possible  to  divest  the 
parties  of  their  homestead  altogether,  by  compelling  them  to 
pay  debts,  as  burdens  on  the  homestead,  which  were  not  liens 
thereon. 

The  homestead  law  is  remedial  in  its  character,  and  is  to 
receive  a  liberal  construction,  to  carry  into  effect  its  beneficent 
provisions.  No  burdens  will  be  placed  on  the  homestead, 
therefore,  not  created  by  the  parties  themselves,  or  by  the  law, 
as  for  taxes,  nor  will  a  mortgagee  of  real  estate,  a  part  of  which 
constitutes  the  homestead,  be  permitted  or  required  to  resort 
to  the  homestead  alone  for  the  satisfaction  of  his  lien,  to  the 
exclusion  of  the  other  real  estate  owned  by  the  mortgagor,  nor 
is  the  case  one  in  which  the  securities  can  be  marshaled. 

The  judgment  is  therefore  right,  and  is  affirmed. 


Homestead  —  Mabsmalino  Secukities.  —  Marshaling  secnrities  will  not 
be  allowed  where  it  would  work  an  injustice.  Where  A  held  a  mortgage  on 
land,  in  part  of  which  the  mortgagor's  widow  claimed  a  homestead,  and  B 
held  a  mortgage  on  the  other  part,  in  an  action  of  foreclosure  on  A*s  mortgage 
it  was^ecreed  that  he  should  not  be  forced  to  sell  first  the  part  on  which  the 
homestead  was  claimed:  Marr  v.  Lewis,  31  Ark.  203;  25  Am.  Rep.  653;  Did' 
aon  V.  Chorn,  6  Iowa,  19;  71  Am.  Dec.  382,  and  note.  See  Hodges  v.  Hickey, 
67  Miss.  715;  Shell  v.  Young,  32  S.  C.  462,  in  which  the  question  of  marshal- 
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ing  securities  m  to  homesteads  is  discussed,  and  in  which  it  is  decided  that 
the  rule  will  not  apply. 

HoMSSTBAD  —  CoNSTRUOTiox  OF  Laws  conoebning.  —  Homestead  provia. 
ions  axe  construed  liberally,  and  in  accordance  with  their  equity  and  spirit: 
Bigga  y.  SUrling,  60  Mich.  643;  1  Am.  St.  Rep.  554;  Deere  v.  Chapman,  25 
lU.  610;  79  Am.  Dec.  350,  and  note;  SouUiwick  v.  Davis,  78  CaL  504;  WluU 
r.  Fulifhun%  87  Teno.  281;  ScJiuyler  v.  Broughton,  76  CaL  524. 


Parker  v.  Courtnat. 

[28  NlBBASKA.  605.] 

RivxRSAi.  07  Dkobkk  Quiktimo  Title  does  not  AmicT  Boita  Fidb  Pob* 
CHASBB.  —  Where,  after  the  entry  of  a  decree  quieting  title  to  real  estate 
in  a  party  to  the  suit,  he  conveys  it  to  a  bona  fide  purchaser,  no  appeal 
bond  having  been  filed,  a  subsequent  reversal  of  such  decree  upon  appeal 
will  not  affect  the  purchaser. 

Suit  to  quiet  title.    The  opinion  states  the  case. 

C.  M.  Parker  J  and  Lambf  Ricketta,  and  Wilaon^  for  the  appel- 
lant 

0.  P.  Mason  and  D.  O.  Courtnay,  for  the  appellee. 

NoBVAL,  J.  This  is  an  appeal  from  a  decree  rendered  by 
the  district  court  of  Lancaster  County  dismissing  appellant's 
bill.  The  suit  was  brought  to  quiet  the  title  in  the  plaintiflf  to 
lot  3,  in  block  10,  Lavender's  Addition  to  Lincoln. 

The  findings  of  the  court  establish  the  following  facts:  That 
in  an  action  pending  in  the  district  court  of  Lancaster  County, 
wherein  Martha  L  Courtnay  was  plaintiff,  and  Casper  B. 
Parker  and  Almira  Parker,  his  wife,  were  defendants,  a  decree 
was  rendered  April  9,  1885,  by  said  court,  finding  that  the 
said  Martha  L  Courtnay  had  a  lien  for  the  sura  of  $76.85  on 
naid  lot  3,  in  block  10,  in  Lavender's  Addition  to  Lincoln, 
and  the  defendants  therein  having  paid  said  sum  to  the  clerk 
of  said  court  for  the  use  of  said  Courtnay,  said  lien  was 
by  said  decree  canceled,  and  the  title  to  said  premises  was 
quieted  in  said  Casper  B.  Parker.  Courtnay  appealed  from 
this  decree  to  the  supreme  court,  but  did  not  file  any  super- 
sedeas bond.  While  said  cause  was  pending  in  the  supreme 
court,  the  Lancaster  County  Bank,  for  a  valuable  considera- 
tion, purchased  said  premises  from  the  said  Casper  B.  Parker 
and  wife,  and  afterwards  the  plaintiff  herein,  Charles  M. 
Parker,  in  good  faith,  for  a  valuable  consideration,  purchased 
•aid  premises  from  the  said  bank,  and  that  plaintiff  is  the 
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present  owner  of  said  premises.  After  the  making  of  said  con- 
veyances, said  cause  was  reversed  by  the  supreme  court,  and  is 
now  pending  in  said  district  court. 

The  appellee  contends  that  the  decree  should  be  aflBrmed, 
because  the  evidence  taken  in  the  case  in  the  court  below  has 
not  been  preserved  and  brought  before  us.  If  the  appellant 
was  here  contending  that  the  findings  of  the  trial  court  are  not 
supported  by  the  evidence,  the  position  of  appellee  would  be 
well  taken,  for  the  presumption  is,  that  the  findings  are  based 
upon  sufficient  evidence.  Appellant  does  not  claim  that  the 
findings  are  contrary  to  the  evidence,  but  that  the  decree  is 
contrary  to  the  findings.  In  other  words,  that,  under  the  find- 
ings, the  decree  of  the  lower  court  should  have  been  for  the 
appellant. 

There  is  but  one  question  for  the  determination  in  this  case, 
and  that  is  this:  Did  the  reversal  of  the  decree  quieting  the 
title  in  Casper  B.  Parker  affect  the  plaintifiF's  title  to  said 
premises,  he  having  purchased  the  lot  for  a  valuable  consid- 
€ration  and  in  good  faith  while  the  decree  was  in  full  force, 
there  having  been  no  supersedeas  bond  filed? 

Section  677  of  the  code  provides  that  "  no  appeal  in  any 
case  in  equity  now  pending  and  undetermined,  or  which  shall 
hereafter  be  brought,  shall  operate  as  supersedeas  unless  the 
appellant  or  appellants  shall  within  twenty  days  after  the 
rendition  of  such  judgment  or  decree,  or  the  making  of  such 
final  order,  execute  to  the  adverse  party  a  bond  with  one  or 
more  sureties,  as  follows,"  etc.  The  provision  of  section  588 
of  the  code  in  respect  to  supersedeas  bond,  where  a  reversal  is 
sought  by  a  proceeding  in  error,  is  quite  similar  to  the  one 
above  quoted. 

It  is  evident  that  where  no  supersedeas  bond  is  filed,  the 
decree  remains  in  full  force,  and  that  when  a  third  party  pur- 
chases property  at  a  judicial  sale,  or  in  reliance  upon  the 
decree  then  in  force,  his  rights  cannot  be  divested  by  a  subse- 
quent reversal  of  the  decree. 

The  case  of  Lessee  of  Taylor  v.  Boyd,  3  Ohio,  353,  17  Am. 
Dec.  603,  is  so  much  like  the  one  at  bar  that  we  quote  the  fol- 
lowing from  the  opinion  in  that  case:  "  But  the  most  difficult 
and  important  point  in  this  case  is  as  to  the  effect  the  reversal 
is  to  have  upon  the  rights  of  third  persons,  legitimately  and 
innocently  acquired.  After  the  time  limited  in  the  decree  it- 
self had  transpired,  and  the  decree  became  an  absolute  title, 
the  party  thus  invested  with  title,  and  in  possession  of  the 
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land,  sold  and  conveyed  it  to  a  third  person,  who  stands 
before  the  court  as  an  innocent  purchaser  for  a  valuable  con- 
sideration without  notice.  Can  his  rights  be  divested  by  a 
reversal  of  the  decree  upon  which  his  title  was  originally 
founded?  We  are  of  opinion  that  they  cannot  be  so  di- 
vested. When  James  Boyd  conve3-ed  to  Abraham  Boyd,  he 
had  a  complete  title,  which  it  was  competent  for  him  to  trans- 
mit by  conveyance  in  the  usual  mode.  In  making  this  con- 
veyance, he  divested  himself  of  title,  and  invested  it  in 
Abraham  Boyd,  the  defendant,  who  reported  himself  upon  the 
solemn  and  final  decree  of  a  court  of  competent  jurisdiction, 
then  in  full  force  and  of  unquestionable  validity." 

The  title  to  the  property  was  quieted  in  Casper  B.  Parker 
by  the  decree  of  the  court,  he  having  sold  the  property  for  a 
valuable  consideration,  to  a  good-faith  purchaser,  no  appeal 
bond  being  filed;  there  can  be  no  doubt,  upon  principle,  as  well 
as  the  adjudicated  cases,  that  such  purchase  is  not  affected  by 
the  subsequent  reversal  of  the  decree:  Voorheea  v.  United  State$ 
Bank,  10  Pet.  475;  Shultz  v.  Sanders,  38  N.  J.  Eq.  154;  Jesup 
V.  City  Bank,  15  Wis.  *604;  82  Am.  Dec.  703;  Feaster  v.  Flem- 
ing, 56  111.  457;  Phillips  v.  Benson,  85  Ala.  416. 

We  think  the  principle  here  involved  has  already  been  de- 
termined by  this  court  adversely  to  the  appellee  Courtnay,  in 
the  case  of  McAusland  v.  Pundt,  1  Neb.  211,  93  Am.  Dec.  358. 
The  following  is  the  fourth  paragraph  of  the  syllahtis  in  that 
case:  "  If  a  party  who  has  recovered  a  judgment  or  decree  be- 
comes the  purchaser  of  property  thereunder,  and  conveys  the 
same  to  a  third  party,  and  afterwards  the  judgment  and  decree^ 
not  having  been  superseded  by  bond,  is  reversed  in  the  appel- 
late court,  such  grantee  will  retain  the  property  notwithstand- 
ing the  reversal." 

The  lower  court  having  held  that  the  plaintiff  herein  was 
affected  by  the  pendency  of  the  appeal  in  the  supreme  court 
and  the  subsequent  reversal  of  the  case,  it  follows  that  the  de- 
cree of  the  district  court  must  be  reversed,  and  a  decree  will 
be  entered  in  this  court  quieting  the  title  to  said  premises  in 
the  appellant.  

JcDOMiirr  —  Salv  under  —  Effect  o»  Rbvbrsal  on. —The  title  t» 
Uad  sold  under  a  judgment  to  a  third  party  is  unaffected  by  its  reversalt 
Oould  r.  Sternburg,  128  III.  510;  15  Am.  St.  Rep.  138,  and  note  144;  MeAu*. 
land  ▼.  Pundt,  1  Neb.  211;  93  Am.  Dec.  358;  Mackliny.  Allenberg,  100  Mn. 
838;  Stout  v.  OuUy,  13  CoL  604;  Wither*  t.  Jackt,  79  CaL  297;  12  Am.  Sk. 
Bap.  143. 
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Telegraph  Company  Liable  fob  Mistake  in  Transmittino  Message,  —  A 
telegraph  company  is  liable  to  the  sender  of  a  message  for  the  damages 
sustained  by  him  by  reason  of  its  failure  to  transmit  the  message  cor- 
rectly. And  H  statute  which  makes  a  telegraph  company  liable  "for  all 
mistakes  in  transmitting  messages,  made  by  any  person  in  its  employ," 
and  declares  that  it  "shall  not  be  exempted  from  any  such  liability  by 
reason  of  any  clause,  condition,  or  agreement  contained  in  its  printed 
blanks,"  is  reasonable  in  its  requirements,  and  binding  upon  all  telegraph 
companies  in  the  state. 

Telegraph  Message  Transmitted  out  of  State,  Liability  for  Mistake 
IN  Transmission.  — A  telegraph  company  which  undertakes  to  correctly 
transmit  a  message  to  another  state  is  liable  for  a  breach  of  its  contract, 
and  the  sender  of  the  message  may  recover  all  the  damages  he  sustains 
by  reason  of  such  breach. 

Action  for  breach  of  contract.     The  opinion  states  the  case. 

William  V.  Allen  and  John  S.  Robinson^  for  the  plaintiff  in 
error. 

H.  C.  Brome,  contra. 

Maxwell,  J.  This  action  was  brought  by  the  plaintiff 
against  the  defendant,  in  the  district  court  of  Madison  County, 
to  recover  damages  for  the  breach  of  an  alleged  contract. 

It  is  averred  in  the  petition  "  that  on  the  first  day  of  No- 
vember, 1886,  the  said  defendant  owned,  controlled,  and  oper- 
ated a  line  of  telegraph  wire  from  Papillion,  in  the  state  of 
Nebraska,  to  Kansas  City,  in  the  state  of  Missouri,  with  offices 
in  each  of  said  places  in  charge  of  duly  authorized  agents,  at 
which  offices  it  held  itself  out  to  the  public  to  receive  and  de- 
liver telegraphic  messages  for  hire,  and  on  said  date  the  plain- 
tiff delivered  to  the  defendant,  at  its  office  in  said  Papillion, 
for  immediate  transmission  and  delivery  at  Kansas  City,  Mis- 
souri, a  message  in  the  words  and  figures  as  follows,  to  wit:  — 

"  *  Nov.  1,  1886. 
"'To  J.  C.  Robertson,  Coates  House,  Kansas  City. 

"*Am  on  my  way,  Missouri  Pacific,  Kansas  City;  arrive  eight 
to-night.  D.  Kemk' 

"  Which  the  said  defendant  then  received  from  the  plaintiff, 
and  agreed  to  promptly  and  correctly  transmit  and  deliver  to 
the  said  J.  Robertson,  at  the  Coates  House,  Kansas  City,  Mis- 
BourfJ  without  delay;  that  the  plaintiff  then  paid  the  defend- 
ant's duly  authorized  agent  the  sum  of  sixty-five  cents  for 
such  services,  which  was  accepted  by  him  as  full  compensation 
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therefor;  that  at  the  said  time  this  plaintiflf  had  an  engage- 
ment to  meet  said  J.  C.  Robertson,  the  person  to  whom  said 
message  was  sent,  at  the  Coates  House,  Kansas  City,  Missouri, 
at  the  hour  of  eight  o'clock,  P.  m.,  on  said  day,  to  contract  with 
him  as  general  agent  of  the  Texas  Land  and  Cattle  Company, 
to  enter  the  service  of  said  company  on  a  salary;  that  if  plain- 
tiff made  said  contract  of  employment,  he  was  compelled  to 
leave  said  Kansas  City  that  evening,  at  nine  o'clock,  p.  m.,  to 
enter  upon  the  discharge  of  his  duties  as  employee  of  said 
company,  and  if  he  did  not  reach  said  Kansas  City  by  eight 
o'clock,  p.  M.,  said  Robertson  was  at  liberty  to  hire  another 
man  for  said  situation;  that  said  defendant  so  carelessly  and 
negligently  transmitted  said  message,  that  when  it  was  deliv- 
ered to  said  J.  C.  Robertson,  at  said  Coates  House,  Kansas 
City,  Missouri,  by  the  defendant,  it  read,  that  the  plaintiflf 
would  reach  Kansas  City  at  ten  o'clock,  that  night,  making 
plaintiff's  arrival  there  too  late  to  transact  said  business;  that 
said  message  was  delivered  in  the  condition  last  above  stated, 
and  in  consequence  of  its  reading  that  plaintiff  would  arrive 
at  Kansas  City,  Missouri,  at  ten  o'clock  that  night,  that  said 
J.  C.  Robertson  employed  another  man  for  said  Texas  Land 
and  Cattle  Company,  and  the  plaintiff  was  deprived  of  said 
employment,  and  the  profit  of  said  proposed  contract;  that 
the  plaintiff  was  entirely  without  fault  or  neglect  himself; 
that  the  plaintiff  expended  in  money  in  going  to  and  return- 
ing from  said  Kansas  City  to  see  said  Robertson  the  sum  of 
fifty  dollars,  lost  six  days'  time,  of  the  value  of  thirty  dollars, 
and  was  deprived  and  prevented  from  making  said  contract 
of  employment,  all  to  his  damage  in  the  sum  of  two  hundred 
dollars,  which  said  sum  is  now  due  the  plaintiff  from  the  de- 
fendant, and  wholly  unpaid,  and  plaintiff  prays  judgment 
against  the  said  defendant  for  the  sum  of  two  hundred  dol- 
lars, with  interest  and  costs  of  suit."  _ 

To  this  petition  the  defendant  answered,  in  effect,  that  there 
was  a  condition  printed  on  the  blanks  furnished  by  it  on 
which  to  send  messages,  which  provided  that  the  company 
should  not  be  liable  for  **  mistakes  or  delays  in  the  transmis- 
sion of  any  unrepeated  message  whatever,  happening  from  the 
negligence  of  its  servants  or  otherwise,  beyond  the  amount  re- 
ceived for  the  sending  of  the  same,"  etc.,  and  fixing  the  liability 
"  for  mistakes  or  delays  in  the  transmission  or  delivery,  or  for 
non-delivery,  of  any  repeated  message  beyond  fifty  times  the 
sum  received  for  the  transmission  of  the  same,  unless  specially 
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insured,  nor  in  any  case  for  delays  arising  from  unavoidable 
interruption  in  the  working  of  its  lines,  or  for  errors  in  cipher 
or  obscure  messages,"  etc.  Also  that  the  company  will  not 
be  liable  for  damages  in  any  case  where  the  claim  is  not  pre- 
sented in  writing  within  sixty  days  after  the  sending  "  of  the 
message." 

On  the  trial  of  the  cause  the  court  instructed  the  jury  "  that, 
Tinder  the  law  and  the  agreed  statement  of  the  facts  herein, 
the  plaintiff  cannot  recover  beyond  the  amount  paid  for  send- 
ing said  message,  which  it  is  agreed  is  the  sum  of  sixty-five 
cents."  The  jury  returned  a  verdict  as  directed,  and  a  motion 
for  a  new  trial  having  been  overruled,  judgment  was  entered 
on  the  verdict. 

The  testimony  tends  to  sustain  the  allegations  of  the  peti- 
tion. 

The  point  in  the  answer  as  to  the  limitation  of  time  in 
which  to  bring  the  action  is  not  referred  to  in  the  brief  of 
either  attorney,  and  therefore  will  not  be  noticed. 

Section  12  of  chapter  89  a  of  the  Compiled  Statutes  provides 
that  "  any  telegraph  company  engaged  in  the  transmission  of 
telegraphic  dispatches  is  hereby  declared  to  be  liable  for  the 
non-delivery  of  dispatches  intrusted  to  its  care,  and  for  all 
mistakes  in  transmitting  messages,  made  by  any  person  in  its 
employ,  and  for  all  damages  resulting  from  a  failure  to  per- 
form any  other  duty  required  by  law,  and  any  such  telegraph 
company  shall  not  be  exempted  from  any  such  liability  by 
reason  of  any  clause,  condition,  or  agreement  contained  in  its 
printed  blanks." 

The  defendant  is  a  corporation  existing  in  this  state,  and 
having  oflBces  at  various  points  therein  for  the  transaction  of 
business,  and  that  business  is  the  transmission,  for  hire,  of  mes- 
sages from  points  within  the  state  to  points  on  its  line  within 
or  without  the  state.  It  is  a  common  carrier  of  messages,  the 
agent  for  the  transmission  of  which  is  electricity.  The  agent 
used  in  the  transmission,  however,  is  not  material.  Suppose 
the  defendant  undertook  to  carry  in  wagons  or  other  vehicles 
messages  or  packages,  and  under  such  employment  for  the 
plaintifiF  at  Papillion  it  received  the  message  in  question  to  be 
delivered  at  Kansas  City,  and  if  it  failed  to  deliver  the  same 
it  would  thereby  fail  to  perform  its  agreement,  and  would  be 
liable  for  any  damages  which  the  party  sending  the  message 
might  thereby  sustain.  Why  should  not  the  same  rule  apply 
where  the  message  is  sent  by  electricity? 
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The  value  of  a  message  depends  upon  its  correctness.  If  it 
is  changed  in  any  material  part,  it  is  not  the  same  message 
as  that  delivered  for  transmission,  and  may  materially  afifect 
the  rights  of  both  the  person  sending  it  and  the  person  receiv- 
ing it.  Experience  has  shown  that  messages  can  be  correctly 
transmitted  from  point  to  point,  both  within  and  without  the 
state,  and  where  due  care  is  used  mistakes  can  be  avoided. 
The  rule  seems  to  be,  that  messages  are  correctly  transmitted. 

The  legislature  of  this  state,  recognizing  these  facts,  in  1883 
passed  an  act  in  regard  to  the  telegraph  companies  within  the 
state,  the  twelfth  section  of  which  makes  the  company  liable 
for  the  non-delivery  of  dispatches  delivered  to  its  care,  "  and 
for  all  mistakes  in  transmitting  messages,  made  by  any  person 
in  its  employ,"  etc.,  and  declares  that  it  "  shall  not  be  ex- 
empted from  any  such  liability  by  reason  of  any  clause,  con- 
dition, or  agreement  contained  in  its  printed  blanks."  This 
is  a  reasonable  requirement,  and  as  the  telegraph  company  is 
bound  by  the  law  of  the  state  as  much  so  as  any  inhabitant 
thereof,  the  statute  in  question  becomes  a  part  of  the  contract; 
that  is,  the  telegraph  company  cannot  ignore  the  law  and  set 
itself  up  as  superior  to  it,  but  must  obey  it,  and  transmit 
messages  correctly,  or  be  liable  for  its  failure  in  that  respect. 
This  is  conceded  as  to  business  in  the  state,  but  it  is  claimed 
that  it  does  not  apply  to  messages  transmitted  out  of  the 
state. 

The  contract  was  made  at  Papillion,  within  this  state,  and 
there  the  defendant  undertook  to  transmit  correctly  the  mes- 
sage to  Kansas  City.  It  did  not  do  so.  The  contract  of  the 
defendant,  therefore,  was  broken,  and  the  plaintiff  thereby  sus- 
tained damages.  The  place  where  part  of  the  service  was  to 
be  performed  can  make  no  difference;  the  contract  was  made 
here,  and  was  to  be  in  part  performed  in  this  state,  and  the 
defendant  is  liable  for  the  breach  thereof. 

We  are  referred  to  the  case  of  Western  Union  Tel.  Co.  v.  Pen- 
dleton^  122  U.  S.  347,  as  establishing  a  different  rule.  In  that 
case,  the  statute  of  Indiana  provided  for  a  penalty  of  one  hun- 
dred dollars  in  certain  cases  of  failure  of  a  telegraph  company 
to  perform  its  duty.  A  message  was  transmitted  from  Indi- 
ana to  a  point  in  Iowa,  and  the  company  there  failed  to  deliver 
the  same.  The  action  was  brought  to  recover  the  penalty, 
and  the  United  States  supreme  court  held  that  it  could  not  be 
enforced;  in  other  words,  that  the  penal  laws  of  a  state  do  not 
extend  beyond  its  boundaries,  and  therefore  on  the  failure  of 
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the  company  to  perform  its  duty  in  Iowa  it  did  not  become 
liable  to  the  penal  laws  of  Indiana. 

The  above  decision,  no  doubt,  is  correct,  but  it  can  have  no 
application  here.  In  the  case  at  bar,  the  contract  entered 
into  by  the  defendant  to  transmit  the  plaintiff's  message  cor- 
rectly, and  for  which  it  had  received  its  pay,  was  broken.  He 
has  thereby  sustained  damages.  These  damages  are  the  nat- 
ural result  of  the  breach  of  the  contract,  and  are  not  penal  in 
their  nature.  If  recovered,  they  are  merely  to  compensate  the 
plaintiff  for  the  injury  sustained  by  him  from  the  wrongful 
act  of  the  defendant.     Such  damages  may  be  recovered. 

The  precise  question  here  involved  was  recently  before  the 
United  States  circuit  court  of  this  state  in  Oppenheimer  v. 
Western  Union  Tel.  Co.,  and  Judge  Dundy  held  that  the  com- 
pany was  liable,  and  we  so  hold. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 


Tbleqraph  Company  —  Liability  fob  Mistake  in  Tbanshtttino  Mks- 
&A0E3.  — Where  a  message  reasonably  discloses  the  fact  of  its  importaace, 
the  company  will  be  liable  for  all  direct  damages  resalting  from  a  negligent 
failure  to  transmit  it  as  written:  Postal  Tel.  Cable  Co.  v.  Lathrop,  131  111. 
575;  19  Am.  St.  Rep.  55,  and  note;  WesUm  U.  Tel.  Co.  v.  Stevenson,  128  Pa. 
St.  442;  15  Am.  St.  Rep.  687,  and  note;  Western  U.  Tel.  Co.  v.  Blanchard, 
68  Ga.  299;  45  Am.  Rep.  480,  and  extended  note  486-500.  A  telegraph  com- 
pany cannot  stipulate  for  immunity  from  liability  for  negligence  in  transmit- 
ting unrepeated  messages.  They  will  be  liable  for  all  damages  occurring 
through  such  negligence:  Western  U.  Tel.  Co.  v.  Shorty  53  Ark.  434;  CiUts  v. 
Western  U.  Tel.  Co.,  71  Wis.  46;  Thompson  v.  Western  U.  Tel.  Co.,  101  N.  0. 
450;  Western  U.  Tel.  Co.  v.  Way,  83  Ala.  542. 


Kendall  v,  Albshirb. 

[28  Nebraska,  707.] 
SHBBrrr's  Oftioial  Bond,  Sureties  on.  Liable  for  What  Acts  of  theib 
Pbincipal.  —  Where  the  sherifif  of  a  county  in  the  state  of  Nebraska, 
having  in  his  hands  a  warrant  issued  by  a  justice  of  the  peace  of  that 
county  for  the  arrest  of  a  resident  of  the  state  of  Kansas  on  a  crimi- 
nal charge,  proceeds  to  the  latter  state,  and  there,  by  fraud,  induces 
him  to  submit  to  arrest,  and  then,  without  obtaining  from  the  governor 
of  Kansas  any  warrant  of  extradition,  brings  his  prisoner  into  the  state 
of  Nebraska,  and  wrongfully  and  unlawfully  keeps  him  in  prison  there, 
by  firtue  of  his  office  and  the  warrant  held  by  him,  the  sureties  on  his 
official  bond  will  be  liable  in  damages  for  so  much  of  the  imprisonment 
fts  took  place  within  the  state  of  Nebraska,  although  his  acts  in  Kansas 
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were  ivithout  either  the  virtue  of  office  or  the  color  of  office,  for  whieb 
he  alone,  If  he  had  never  brought  hi*  prisoner  to  Nebraska,  would  bar* 
been  liable. 

Action  on  an  official  bond.     The  opinion  etates  the  case. 

O.  R.  Chaney^  Q.  W.  SttkbbSf  and  C.  F,  McGrew,  for  the  plaia- 
tififs  in  error. 

S.  A.  Searle,  contra, 

Cobb,  C.  J.  This  action  was  brought  in  the  district  court 
of  Nuckolls  County,  by  Eli  Aleshire,  plaintiflF,  against  Thomas 
A.  Meeker,  V.  H.  Kendall,  L.  W.  Beale,  A.  C.  McCorkle» 
L.  B.  Adams,  and  D.  B.  Ayres,  defendants. 

The  petition  alleges  the  election  of  said  Thomas  A.  Meeker 
to  the  office  of  sheriff  of  Nuckolls  County,  for  the  term  of  two 
years  from  the  Thursday  after  the  first  Tuesday  in  January, 
1886;  that  he  gave  a  bond  as  such  sheriff,  with  the  other  de> 
fendants  as  his  sureties;  took  the  oath  of  office,  and  entered 
upon  the  discharge  of  his  duties  as  such  sheriff;  that  on  the 
twelfth  day  of  October,  1886,  while  the  said  Meeker  was  act- 
ing as  such  sheriff",  under  and  by  virtue  of  said  election  and 
qualification,  he  filed  a  complaint  in  writing  before  one  A. 
Sterns,  a  justice  of  the  peace  in  and  for  Nuckolls  County, 
charging  the  plaintiff  with  having,  on  the  night  of  October  2, 
1886,  feloniously  and  unlawfully  stolen,  taken,  and  driven 
away  a  number  of  neat  cattle,  of  the  aggregate  value  of  $142 
(here  follows  a  copy  of  the  complaint);  that  at  the  time  of 
making  said  complaint,  said  Meeker  well  knew  that  said  Ale- 
shire had  not  stolen,  taken,  and  driven  away  said  animals,  a» 
charged  in  said  complaint,  and  that  said  Meeker  had  no  reason 
to  believe,  nor  did  he  honestly  believe,  that  said  Aleshire  was 
guilty  of  said  offense;  that  in  making  said  complaint  said 
Meeker  acted  officially  as  sheriff  of  said  county,  and  did  so 
fraudulently,  and  with  a  design  to  harass  and  oppress  the  said 
Aleshire;  that  upon  the  filing  of  such  complaint  the  said  jus- 
tice of  the  peace  with  whom  the  same  was  filed  issued  a  war- 
rant in  due  form,  directed  to  the  sheriff,  Thomas  A.  Meeker,  to 
pursue  and  arrest  the  said  Eli  Aleshire,  if  found  in  the  state 
of  Nebraska,  and  bring  him  before  the  said  justice,  or  some 
other  justice  of  said  county  (here  follows  a  copy  of  warrant, 
together  with  the  return  thereon,  signed  by  T.  A.  Meeker,  sheriff; 
that  said  writ  was  received  October  12,  1886,  and  that  on  the 
fifteenth  day  of  October,  1886,  he  served  the  same  on  the  said 
Eli  Aleshire,  by  taking  him  into  custody,  and  then  had  his^ 
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body  before  this  said  justice,  dated  October  16, 1866);  that  the 
plaintiflF,  on  the  date  of  said  complaint  and  warrant,  was,  and 
for  a  long  time  prior  thereto  had  been,  a  resident  of  Rawlins 
County,  in  the  state  of  Kansas,  which  fact  was  well  known  to 
said  Meeker  at  the  time  he  made  the  said  complaint  and  re- 
ceived the  said  warrant;  that  in  the  execution  of  the  said 
warrant  the  said  Meeker,  acting  in  his  official  capacity  as 
such  sheriff,  pursued  said  plaintiflF,  Aleshire,  out  of  the  stato 
of  Nebraska,  and  into  Rawlins  County,  Kansas,  intending 
thereby,  under  color  of  his  office  of  sheriflT,  and  acting  by  vir- 
tue thereof,  to  harass  and  oppress  the  plaintiff;  did  pretend  to 
arrest,  and  did  arrest,  the  plaintiflf  in  Rawlins  County,  Kan- 
sas, and  illegally  and  unlawfully,  and  without  authority  of 
law  for  so  doing,  did  convey  the  said  plaintiff  out  of  the  state 
of  Kansas  and  into  Nuckolls  County,  Nebraska,  where  the 
eaid  Meeker  unlawfully  and  unjustly  detained  the  said  plain- 
tiff for  the  space  of  ten  days,  and  which  detention,  had  and 
made  as  aforesaid,  was  under  color  of  his  said  office,  and  by 
virtue  thereof;  and  that  the  said  Meeker  did,  on  the  fifteenth 
day  of  October,  1886,  without  lawful  authority,  forcibly  seize 
and  confine  the  said  Aleshire  in  the  county  of  Rawlins,  in  the 
state  of  Kansas,  with  the  intent  him,  the  said  Aleshire,  to  take 
out  of  the  state  of  Kansas  against  his  will;  and  the  said 
Meeker  did  then  and  there,  while  so  acting  in  his  official  ca- 
pacity as  sheriff  of  Nuckolls  County,  pretend  to  said  Aleshire 
that  he  had  authority,  by  virtue  of  the  warrant  issued  by  a 
justice  of  the  peace  of  Nuckolls  County,  to  seize  and  confine 
him,  the  said  plaintiff,  and  take  him  out  of  the  state  of  Kan- 
sas into  the  state  of  Nebraska,  and  did  so  confine  him,  the 
said  Aleshire,  and  take  him  fraudulently  from  the  state  of  Kan- 
sas, intending  to  unlawfully  and  unjustly  harass  and  oppress 
him,  the  said  Aleshire;  that  the  said  complaint,  made  by  the 
said  Meeker  against  the  plaintiff,  was  fraudulently  and  mali- 
ciously made,  and  without  reasonable  and  probable  cause,  and 
the  plaintiff  was  by  the  said  Meeker  falsely  and  maliciously 
charged  with  the  larceny  of  said  cattle,  when  there  existed  no 
reasonable  and  probable  cause  therefor;  and  that  the  said 
Meeker,  under  color  of  his  said  office  and  by  virtue  thereof,  on 
the  warrant  issued  and  directed  to  and  received  by  him  as  afore- 
said, did,  on  the  fifteenth  day  of  October,  1886,  in  Rawlins 
County,  Kansas,  seize  and  confine  him,  the  said  Aleshire,  and 
convey  him  to  Nuckolls  County,  Nebraska,  and  before  the  jus- 
tice of  the  peace  who  issued  the  said  warrant;  whereupon,  on 
Am.  St.  Rbp.,  Vol.  XXVI— 24 
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the  motion  of  the  said  Meeker,  the  hearing  was  postponed  until 
the  eighteenth  day  of  said  month,  when,  on  the  further  motion 
of  said  Meeker,  the  hearing  was  again  postponed  until  the  nine- 
teenth day  of  said  month,  on  which  day  the  said  Meeker  failed 
to  produce  for  and  in  support  of  his  said  complaint  any  testi- 
mony; whereupon  the  court  dismissed  the  cause,  and  dis- 
charged the  defendant  therein,  the  said  Aleshire,  and  the  said 
prosecution  was  then  fully  ended;  that  all  the  time,  from  the 
fifteenth  day  of  October,  to  the  nineteenth  day  of  said  month, 
the  said  Meeker,  without  lawful  authority,  but  while  acting  in 
his  official  capacity,  and  by  virtue  of  his  said  office,  did  un- 
justly and  unlawfully,  and  without  probable  cause,  confine 
said  Aleshire  in  the  jail  of  said  Nuckolls  County,  and  so  did 
not  perform  the  duties  of  his  said  office,  as  required  by  law, 
but  has  therein  wholly  failed,  and  that,  by  reason  of  which 
said  several  premises,  the  plaintifif  has  been  greatly  injured 
in  his  credit  and  reputation,  and  brought  into  public  scandal, 
infamy,  and  disgrace,  and  has  suffered  great  anxiety  of  body 
and  mind,  and  has  been  forced  to  pay  out  and  expend  large 
sums  of  money,  to  wit,  the  sum  of  fifty  dollars,  in  prosecuting 
his  discharge  from  said  imprisonment  and  in  defending  him- 
self, and  has  been  prevented,  by  reason  of  the  premises,  from 
transacting  any  business  for  the  space  of  fifteen  days,  to  the 
damage  of  the  plaintiff  in  the  sum  of  five  hundred  dollars, 
etc.,  with  depaand  for  judgment.  A  summons  issued  against 
all  of  the  defendants,  and  was  returned  served  upon  all  except 
Meeker  and  Ayres,  who  were  not  found.  Defendants  Adams, 
Beal,  Kendall,  and  McCorkle  answered  jointly  in  form,  but 
in  substance  separately,  each  for  himself  and  not  for  the 
others,  admitting  the  election  and  qualification  of  defendant 
Meeker  as  sheriff  of  Nuckolls  County,  the  execution  of  the 
bond  set  out  in  the  petition,  by  the  said  Meeker  as  principal, 
and  the  answering  defendants  and  one  D.  B.  Ayres  as  sureties 
for  said  Meeker,  on  said  bond;  that  if  the  said  Meeker  made 
the  arrest  charged  in  the  petition  in  the  state  of  Kansas,  he 
did  so  without  having  first  procured  a  requisition  upon  the 
governor  of  the  state  of  Kansas  for  the  delivery  and  return 
of  said  plaintiff  to  the  state  of  Nebraska  to  answer  criminal 
charge,  and  they  and  each  of  them  denied  each  and  every 
other  allegation  contained  in  said  petition,  with  demand  for 
judgment. 

There  was  a  trial  to  a  jury,  with  verdict  and  judgment  for 
the  plaintiff  in  the  sum  of  two  thousand  five  hundred  dollars. 


Feb.  1890}  Kendall  v.  Aleshire.  371 

The  defendants  bring  the  cause  to  this  court  by  petition  in 
«rror,  and  assignment  of  twenty-two  errors.  So  many  of  which 
AS  are  argued  by  counsel  in  the  briefs  and  are  deemed  neces- 
eary  will  be  considered. 

The  first  error  presented  and  argued  in  the  brief  of  counsel 
is,  "  that  the  trial  court  erred  in  overruling  the  objection  of 
defendants  to  the  admission  of  any  evidence  upon  the  trial 
against  the  answering  defendants."  This  objection  was  rightly 
•overruled.  The  petition  does  contain  a  cause  of  action  against 
the  answering  defendants.  Meeker,  as  sheriff  of  the  county, 
had  a  warrant  in  his  possession,  directed  to  him,  issued  by  a 
justice  of  the  peace  of  the  county,  for  the  arrest  of  the  plain- 
tiff upon  a  criminal  charge;  this  warrant  was,  for  aught  that 
appears,  fair  on  its  face.  It  was  the  duty  of  the  sheriff  to  ar- 
rest said  Aleshire,  defendant  in  said  warrant,  if  found  within 
this  state;  it  was  not  his  duty,  nor  had  he  the  power,  to  arrest 
him  out  of  the  state.  When  he  entered  the  state  of  Kansas, 
his  acts  were  those  of  an  individual  without  either  the  virtue 
of  oflBce  or  the  color  of  office,  and  yet  there  is  a  sense  in  which 
biis  acts,  in  the  state  of  Kansas,  are  binding  upon  his  sureties 
as  sheriff.  If  while  in  that  state  he  used  either  force  or  fraud 
upon  Aleshire,  by  which  he  brought  him  across  the  dividing 
line  into  this  state,  and  there  held  him  in  custody,  as  charged 
in  the  petition,  so  much  of  that  act  as  was  committed  in  this 
state  was  done  virtute  officii;  and  if  wrongful,  and  to  the  preju- 
dice of  the  plaintiff,  the  defendants  are  liable  to  him.  We 
have  stated  above  that  had  the  sheriff  found  Aleshire  in  this 
state,  it  would  have  been  his  duty  to  arrest  him  upon  the  war- 
rant. But  if  he  brought  him  within  the  limits  of  the  state, 
by  force  or  fraud,  although  he  was  in  fact  in  this  state,  he  was 
not  found  within  it,  within  the  meaning  of  the  law  or  the 
language  of  the  warrant;  and  his  detention  under  these  cir- 
cumstances, while  done  virtute  officii,  was  wrongful  and  action- 
able, and  within  the  contemplation  of  his  official  bond.  The 
illegality  of  Aleshire's  detention  and  imprisonment  in  Nuck- 
olls County  springs  out  of,  and  is  based  upon,  the  force  or 
fraud,  or  both,  by  which  he  was  brought  from  Kansas  to  this 
state;  and  it  is  in  this  sense  that  the  acts  of  Meeker  are  bind- 
ing upon  the  sureties  on  his  official  bond  in  Nuckolls  County. 
Had  he  assaulted,  imprisoned,  or  otherwise  wronged  Aleshire 
in  Kansas,  but  never  brought  him  to  this  state,  he  alone  would 
have  been  liable. 

The  above  views,  I  think,  substantially  dispose  of  the  case. 
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If  they  are  correct,  it  follows  that  there  was  a  vast  amount  of 
irrelevant  testimony  permitted  to  go  to  the  jury,  over  the  ob- 
jections of  the  defendants,  which  testimony  was  highly  preju- 
dicial to  the  defendants.  Of  this  character  is  all  that  part 
of  plaintiff's  testimony  in  relation  to  the  condition  in  which 
he  left  his  family  at  their  home  in  Kansas,  the  amount  of 
stock  they  had  to  care  for,  the  plans  he  had  made  for  provid- 
ing for  his  family,  his  stocky  and  other  property  at  the  time 
of  his  arrest;  the  size  and  number  of  his  family  at  the  time  of 
his  arrest,  and  their  age  and  condition;  also,  that  in  relation 
to  where  plaintiff  went  after  he  was  discharged  from  custody^ 
how  long  he  staid  there,  and  for  what  purpose;  his  necessary 
expenses  for  board  and  travel  after  he  was  discharged,  th& 
work  he  resumed  after  his  return  to  Kansas,  and  the  business 
he  was  engaged  in  at  the  time  of  his  arrest;  that  the  fact  of 
his  arrest  became  noised  about  in  the  neighborhood  where  he 
lived;  that  he  lives  in  the  same  neighborhood  yet;  and  the 
fact  that  his  arrest  became  known  to  his  friends  in  other  states. 
None  of  this  testimony  was  admissible  as  against  the  answer- 
ing defendants,  even  if  it  would  have  been  as  against  Meeker^ 
which  is  doubtful;  it  was  all  admitted  over  defendant's  objec- 
tions, and  must  be  presumed  to  have  contributed  largely  to 
swell  the  verdict. 

The  testimony  of  the  plaintiff  is  clear  that  he  was  arrested 
by  Meeker  in  Kansas,  under  the  pretense  that  he  had  taken  a 
requisition  to  the  governor  of  Kansas,  upon  which  a  warrant 
had  been  issued  for  the  arrest  and  extradition  of  Aleshire  as  a 
fugitive  from  justice.  And  it  is  admitted  in  the  answer  that 
there  was  no  such  requisition.  It  therefore  follows  that  Meeker, 
by  fraud,  induced  Alashire  to  submit  to  arrest  by  him  in  Kan- 
sas, and  by  this  means  got  him  into  this  state,  where  he  held 
him  in  prison  by  virtue  of  his  office  and  the  warrant  which  he 
held,  yet,  nevertheless,  wrongfully  and  unlawfully,  by  reason 
of  the  wrongful  and  fraudulent  means  resorted  to  to  bring  him 
within  the  reach  of  the  office  and  warrant  of  Meeker. 

As  above  stated,  so  much  of  the  imprisonment  of  the  plain- 
tiff as  took  place  within  this  state  was,  for  the  reasons  above 
stated,  in  violation  of  the  official  bond  of  Meeker  as  sheriff, 
being  wrongful,  yet  done  by  virtue  of  his  office,  and  for  the 
damages  directly  resulting  therefrom  the  answering  defend- 
ants are  liable. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings,  unless  the  defendant  phall, 
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within  forty  days  from  this  date,  make  and  file  in  this  court 
^  remittitur  in  said  cause  in  the  sum  of  two  thousand  dollars, 
of  the  date  of  the  judgment  in  the  district  court;  but  that  in 
case  such  remittitur  is  made  and  filed  within  the  time  limited, 
€aid  judgment  is  aflirmed. 

Sheriffs  —  Right  to  Capture  Prisoner  in  Another  Statu.  —  The  sheriff 
oi  a  neighboring  state  has  not  the  right  to  pursue  and  recapture  in  this  state 
u  prisoner  held  on  civil  process  who  has  escaped  from  his  custody:  Bromley 
V.  Hutchina,  8  Vt.  194;  30  Am.  Dec.  465.  For  an  extended  discussion  of  the 
liability  of  sureties  on  a  sheriff's  bond,  see  note  to  Commonwealth  T.  CoUf  46 
Am.  Deo.  509-517. 


Smith  v.  Boybb. 

[29  Nebraska,  76.J 
PBATTDtTLBNT  OoinnwANCBS — ATTACHMENT.  —  A  creditor  may  obtain  from 

his  failing  debtor  ample  security  for  his  debt,  without  being  chargeable 
with  a  fraudulent  intent  to  hinder  and  delay  other  creditors;  but  if  he 
takes  and  ties  up  property  of  the  debtor  greatly  in  excess  of  security  for 
his  debt,  he  is  chargeable  with  such  fraudulent  intent,  and  the  property 
in  his  hands  is  subject  to  attachment  by  the  other  creditors. 
Fraudulent  Conveyances  —  Evidence  of  Subsequent  Acts  and  Decla- 
rations OF  Vendor.  — An  exception  to  the  general  rule,  that  the  decla- 
rations of  a  party  made  after  be  has  parted  with  his  interest  in  the 
subject-matter  of  litigation  cannot  be  received  to  disparage  the  right  or 
title  of  an  innocent  purchaser,  exists  in  cases  of  fraudulent  sales  of  prop- 
erty to  defeat  creditors.  In  these  cases  the  acts  and  declarations  of  the 
debtor  while  claiming  an  interest  in  the  property  which  he  asserts  he 
has  conveyed  are  admissible  in  evidence  to  prove  fraudulent  intent. 

R.  M.  Snavely  and  E.  M.  Bartlett,  for  the  plaintifls  in  error. 

0.  M.  Lambertson,  Rittenhouse  and  Starr^  and  H.  W,  Keyea^ 
for  the  defendants  in  error. 

Maxwell,  J.  On  the  24th  of  September,  1887,  the  defend- 
-ants  executed  and  delivered  to  the  First  National  Bank  of  In- 
4ianola  and  L.  J.  Holland  a  chattel  mortgage  upon  "  all  their 
igeneral  stock  of  merchandise,  consisting  of  dry-goods,  grocer- 
ies, boots  and  shoes,  hats  and  caps,  crockery,  clothing,  notions, 
jewelry,  safe  and  show-cases,  fixtures,  and  all  their  other  goods 
•and  merchandise  contained  in  the  brick  building,  storehouses, 
and  basement  situate  on  lot  6,  block  33,  in  the  town  of  Indian- 
■ola,  Nebraska;  also,  our  books  and  book-accounts  held  and 
owingHo  us,  the  said  firm  of  Boyer  and  Davidson,  on  account 
of  their  business  in  said  store  above  named," — to  secure  the 
payment  of  $5,336.46,  of  which  sum,  $2,000  is  alleged  to  have 
i>eea  due  the  bank,  and  the  remainder  to  Holland. 
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The  exact  value  of  the  property  mortgaged  does  not  appear, 
but  there  is  testimony  that  the  goods  were  of  the  value  of 
about  twelve  thousand  dollars,  while  the  amount  due  on  the 
accounts  is  not  shown.  On  the  twenty-sixth  day  of  September^ 
1887,  the  plaintiffs  commenced  an  action  by  attachment 
against  the  defendants,  the  grounds  therefor,  as  stated  in  the 
aflBdavit  for  an  attachment,  being  *'  that  the  defendants  have 
sold,  assigned,  and  disposed  of  their  property  with  the  fraud- 
ulent intent  to  cheat  and  defraud  their  creditors,  and  hinder 
and  delay  them  in  the  collection  of  their  debts,  and  are  about 
to  sell,  assign,  and  dispose  of  their  property  with  the  fraudu- 
lent intent  to  cheat  and  defraud  their  creditor?,  and  hinder 
and  delay  them  in  the  collection  of  their  debts,  and  that  they 
are  about  to  convert  their  property  into  money  for  the  purpose 
of  placing  it  beyond  the  reach  of  their  creditors,  and  are  about 
to  sell,  assign,  and  dispose  of  a  part  of  their  property  with  in- 
tent to  defraud  their  creditors,  and  have  sold,  assigned,  and 
disposed  of  a  part  of  their  property  with  the  intent  to  defraud 
their  creditors."  Upon  this  affidavit  being  filed,  and  a  like 
affidavit  for  garnishment  and  an  order  of  the  court  obtained, 
part  of  the  debt  not  then  being  due,  a  writ  of  attachment  was 
issued  and  delivered  to  the  sheriff  at  eight  o'clock,  p.  m.,  of 
said  day,  and  returned,  "  Not  being  able  to  come  at  the  prop- 
erty of  Boyer  and  Davidson,  or  James  I.  Boyer  or  Charles  B. 
Davidson,  members  of  said  firm,  claimed  to  be  in  the  posses- 
sion of  L.  J.  Holland,  J.  W.  Dolan,  the  First  National  Bank," 
etc.,  "  notice  was  served  upon  the  persons  garnished,  naming 
them,  and  requiring  them  to  appear  and  answer,"  etc. 

The  defendants  filed  a  motion,  supported  by  affidavits,  to 
dissolve  the  attachment  upon  substantially  two  grounds,  viz., 
irregularity  in  procuring  the  same,  and  because  the  grounds 
upon  which  the  attachment  was  granted  were  untrue.  Affi- 
davits in  opposition  to  and  in  support  of  the  attachment  were 
thereupon  filed,  and  on  the  final  hearing  the  attachment  was 
discharged  and  the  garnishees  released.  The  dissolution  of 
the  attachment  is  now  assigned  for  error. 

It  seems  to  be  conceded  by  the  attorneys  for  the  plaintiflT 
that  the  claim  of  the  National  Bank  is  bona  fide,  and  prob- 
ably that  of  Holland.  The  chattel  mortgage  seems  to  have 
been  procured  through  the  instrumentality  of  the  latter. 

A  debtor  in  failing  circumstances  may  pay  one  or  more  of 
his  creditors,  provided  he  deliver  him  no  more  than  sufficient 
to  *)ay  the  debt. 
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In  Elwood  V.  May,  24  Neb.  375,  it  is  said:  "A  creditor 
may  obtain  from  a  failing  debtor  payment  in  full  of  his  claim, 
and  he  will  not  be  chargeable  upon  that  ground  alone  of  seek- 
ing to  defraud  other  creditors.  Neither  will  the  fact  that  the 
claim  is  paid  in  goods  of  no  greater  value  than  the  amount  of 
the  claim,  of  itself,  establish  the  fraudulent  character  of  the 
transaction.  So  far  as  the  testimony  discloses,  the  defendants 
in  error  were  paid  in  goods  of  value  not  exceeding  the  amount 
of  their  claims  against  Cramer."  To  the  same  effect,  Rothell  v. 
Grimes,  22  Neb.  526;  Leffely.  Schermerhorn,  13  Neb.  342;  Shelly 
V.  Heater,  17  Neb.  505. 

The  case  of  Grimes  v.  Farrington,  19  Neb.  49,  is  not  in  con- 
flict with  these  decisions,  the  exact  value  of  the  goods  mort- 
gaged not  being  shown.  The  highest  estimate  in  that  case 
was  about  fourteen  thousand  dollars,  while  the  debts  secured 
exceeded  nine  thousand  dollars.  It  did  not  appear  that  the 
property  would  sell  for  more  than  the  amount  of  the  debts. 

While  a  bona  fide  creditor  has  a  right  to  secure  his  claim, 
yet  be  has  no  right  to  tie  up  all  the  property  of  his  debtor, 
where  all  of  such  property  greatly  exceeds  in  value  the  amount 
of  the  debt  secured;  in  other  words,  while  he  may  take  ade- 
quate security  for  his  own  claim,  he  cannot  hinder  and  delay, 
if  not  defraud,  other  creditors  in  the  collection  of  their  claims 
by  placing  the  debtor's  property  beyond  their  reach.  If  he 
do  so,  he  violates  the  law  prohibiting  fraudulent  conveyances. 
The  fact  that  he  is  a  creditor  does  not  give  him  a  license  to 
tie  up  property  of  the  debtor  not  necessary  for  his  own  secu- 
rity, and  prevent  its  application  to  the  payment  of  other  debts 
owing  by  the  debtor,  and  if  the  debtor  assigns  him  all  his 
property  to  secure  a  grossly  inadequate  debt,  other  creditors 
have  good  cause  to  complain  that  the  transfer  is  fraudulent 
as  to  them. 

In  the  case  at  bar  the  defendants  had  conveyed  all  their 
property  to  the  mortgagees.  Such  property  is  shown  to  have 
been  greatly  in  excess  of  adequate  security  for  the  debts,  and 
•prima,  facie  was  suflBcient  to  justify  an  attachment  upon  the 
grounds  specified  in  the  affidavit  therefor. 

Fraud  can  rarely  be  proved  by  direct  evidence,  and  in  most 
cases  necessarily  must  be  shown  by  facts  and  circumstances, 
and  among  those  which  may  be  proved  against  himself  are 
the  declarations  and  acts  of  the  debtor  while  claiming  an  in- 
terest in  the  property  which  he  asserts  he  has  conveyed. 

Thus   in  Campbell  v.  Holland,  22  Neb.  596,  the  court,  by 
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Cobb,  J.,  quoting  from  Carney  v.  Carney,  7  Baxt.  284,  say: 
'"As  a  general  rule,  the  declarations  of  a  party  made  after  he 
has  parted  with  his  interest  in  the  subject-matter  of  litigation 
cannot  be  received  to  disparage  the  title  or  right  of  a  party 
acquired  in  good  faith  previous  to  the  time  of  making  such 
declarations.  But  this  very  just  and  reasonable  principle 
must  be  taken  as  inapplicable  to  cases  of  fraudulent  sales  of 
property.  If,  for  example,  a  conveyance  is  made  absolute  on 
its  face,  and  the  vendor  continues  to  retain  possession  of  the 
property  as  before,  this  being  prima  facie  evidence  of  fraud,  a 
creditor,  impeaching  such  conveyance  on  the  ground  of  fraud, 
may  be  admitted  to  prove  the  declarations  of  the  vendor,  thus 
retaining  the  possession  in  relation  to  the  ownership  or  the 
character  of  his  possession  of  the  property.' " 

A  number  of  statements  made  by  Boyer,  and  acts  done  by 
him  shortly  after  the  attachment  was  'levied,  and  while  be 
still  claimed  an  interest  in  the  property  that  tends  to  support 
the  charge  that  the  transfer  was  made  to  defeat  certain  of  his 
creditors,  is  shown  by  the  record,  while  the  sheriflF  in  an  affi- 
davit states  "that  on  the  nineteenth  day  of  October,  1887, 1  had 
subpoenas  put  into  my  hands  by  J.  H.  Berge,  of  Indianola,  a 
notary  public  in  the  above-entitled  cases,  and  also  in  behalf  of 
Nave  and  McCord,  in  their  claim  against  Boyer  and  David- 
eon,  to  subpoena  said  James  I.  Boyer  in  all  of  said  cases,  and 
Charles  P.  Davidson  and  Matilda  Davidson  and  others  in 
said  above-entitled  cases,  to  appear  before  said  notary  public 
and  give  their  depositions  in  said  cases  respectively  on  the 
twenty-first  and  twenty-second  days  of  October,  1887,  as 
Bhown  by  my  returns  on  said  subpoenas,  and  that  said  sub- 
poenas were  received  on  the  19th  of  October,  1887;  that  about 
the  time  said  subpoenas  were  received,  said  James  I.  Boyer  was 
here  in  town,  but  I  made  diligent  search  for  him,  and  could 
not  find  him  anywhere.  His  wife  had  already  gone  away.  I 
went  to  his  house  on  the  19th,  and  on  the  20th,  and  on  the 
2lBt  of  October,  1887,  and  knocked  at  the  door,  and  it  was 
locked.  After  some  talking  of  some  persons  in  the  house,  and 
after  some  little  time,  L.  J.  Holland  came  to  the  door,  and  on 
being  asked  where  Boyer  was,  said  he  was  not  there,  and  did 
not  know  where  he  was;  and  that  L.  J.  Holland  was  the  only 
one  to  be  seen  in  the  house,  although  affiant  did  not  search 
the  house.  I  searched  diligently  in  the  county  and  in  this 
town  for  said  James  I.  Boyer,  but  could  not  find  him.  I 
learned  that  he  had  been  seen  riding  his  trotting-horse  across 
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into  Kansas  since  I  received  said  subpoenas.  I  have  good  rea- 
sons to  believe,  and  do  believe,  that  the  said  James  I.  Boyer 
knew  that  said  subpoenas  were  in  my  hands  before  he  left,  and 
that  he  secreted  himself  and  hid  away  from  me  and  absconded 
into  the  state  of  Kansas  to  avoid  the  service  of  said  subpoenas, 
and  to  avoid  giving  his  testimony  in  the  above-entitled  and 
above-mentioned  cases.  That  said  Matilda  Davidson  left  on 
the  train  on  the  very  same  day  that  said  subpoenas  were  placed 
in  my  hands  to  take  her  depositions,  and,  as  I  am  informed, 
went  to  Denver.  The  said  James  I.  Boyer  said  to  me,  about  the 
time  I  was  serving  the  execution  on  said  oats,  heretofore  men- 
tioned, that  I  would  not  get  his  horse,  referring  to  the  trotting- 
horse  which  I  had  had  orders  to  serve  execution  against;  that  I 
thought  I  was  pretty  sharp,  but  I  would  not  get  the  horse;  he 
knew  where  it  was,  but  I  would  not  get  it,  and  he  would  not 
tell  me  where  it  was.  I  was  told  that  some  one  was  seen  driv- 
ing that  horse  that  evening  out  west  of  town.  Went  out  to 
Steve  Lyons's  place,  but  not  finding  the  horse  there,  came  back. 
I  met  said  James  I.  Boyer  in  the  road  about  a  mile  out  of  town, 
and  he  skulked  oflf  in  the  weeds  to  keep  me  from  knowing  who 
he  was.  I  searched  diligently  for  the  horse,  but  could  not  find 
him.  I  verily  believe,  and  have  good  reasons  to  believe,  that 
he  was  hiding  away,  secreting,  and  concealing  said  horse  to 
prevent  me  from  serving  the  execution  against  it,  and  to  pre- 
vent his  creditors  from  appropriating  it  to  the  payment  of  their 
demands,  and  that  he  has  removed  said  animal  out  of  this 
state  with  intent  to  keep  me  from  serving  said  execution  at 
that  time  in  my  hands." 

These  statements  are  not  denied  by  Boyer. 

In  the  affidavit  of  the  defendants  for  the  dissolution  of  the 
attachment,  they  swear  to  the  honesty  of  their  intentions. 
This  statement  would  have  had  much  greater  weight  if  they 
had  come  into  court  and  made  a  full  and  detailed  statement 
of  their  business,  and  the  assets  still  in  their  hands,  if  any. 
Had  they  done  so,  perhaps  it  would  have  been  unnecessary  to 
Bwear  to  a  mer«  conclusion,  and  the  latter  is  entitled  to  but 
little  weight. 

The  evidence  fully  sustains  the  grounds  for  the  attachment, 
and  the  court  erred  in  discharging  it.  The  judgment  of  the 
district  court  is  reversed,  the  attachment  reinstated,  and  the 
cause  remanded  for  further  proceedings. 


Fraudxtlknt  CoirviTANciE3  —  Convey ANOK  to  Onb  Ckkditor  or  Pbo^ 
BBTT  Lasoblt  IN  EtZOKSs  Of  HIS  DsBT.  —  A  conveyance  by  a  debtor  in  aat- 
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Ufaction  of  a  debt  will  be  overreached  in  favor  of  other  creditors,  where  the 
value  of  the  property  conveyed  greatly  exceeds  the  amount  of  the  debt  which 
it  was  conveyed  to  satisfy:  Bailey  v.  Kenntdy,  2  Del  Ch.  12;  29  Am.  Dec.  351. 
Conveyances  which  bear  such  ratio  to  the  indebtedness  of  the  grantor  as  tend 
to  defeat  creditors'  claims  are  fraudulent  as  to  them,  unless  founded  upon  an 
adequate  consideration:  Clark  v.  Depew,  25  Pa.  St.  509;  64  Am.  Dec.  717,  and 
note.  Where  the  consideration  in  a  deed  is  grossly  disproportionate  to  the 
value  of  the  property  conveyed  by  an  insolvent  debtor,  it  will  be  set  aside  a* 
fraadoleat:  Newman  r.  Kbrh,  45  N.  J.  Eq.  677. 


In  re  Robinson. 

[29  Nkbbaska.  186.J 
Habkah  Corpitb  —  Abrest  without  Extuaditiok.  — Where  a  person  !•  ar> 
rested  in  one  state  without  warrant,  requisition,  extradition,  or  other 
legal  process,  and  by  force,  fraud,  deceit,  or  other  means  taken  into 
another  state  to  answer  to  a  criminal  charge,  the  latter  state  acquires  no 
jarisdiction  over  him,  and  he  ii  entitled  to  his  discharge  on  habeas  corpus. 

W.  K.  Brown,  J.  R.  Webster,  and  McClure  and  Anderaonf  for 
the  petitioner. 

A.  Y.  Wright,  for  the  respondent. 

NoBVAL,  J.  A  petition  was  filed  in  this  court  on  the  sixth 
day  of  February,  1890,  on  behalf  of  Bertie  Robinson  for  a  writ 
of  habeas  corpus.  It  appears  from  the  petition  and  evidence 
that  a  complaint  in  writing  was  made  before  the  county  judge 
of  Furnas  County  on  September  10,  1889,  charging  the  peti- 
tioner with  stealing  a  horse,  the  property  of  one  Ira  B.  HuflF^ 
and  that  on  the  twenty-fourth  day  of  the  same  month  one 
E.  M.  Matson  filed  a  complaint  before  a  justice  of  the  peace 
of  Sherman  County,  Kansas,  charging  the  petitioner  with 
stealing,  in  said  Furnas  County,  the  aforesaid  horse.  The 
said  justice  issued  a  warrant  for  the  arrest  of  the  petitioner, 
who  was  afterwards  arrested  and  taken  before  said  justice  of 
the  peace.  On  motion  of  the  county  attorney,  the  prosecution 
was  dismissed.  Robinson  was,  by  order  of  the  justice,  deliv- 
ered to  the  custody  of  said  Matson,  a  constable  of  Red  Willow 
County,  Nebraska,  who  forcibly,  and  against  the  will  and  con- 
sent of  Robinson,  and  without  any  warrant,  requisition,  or 
other  legal  process,  conveyed  said  Robinson  out  of  the  state 
of  Kansas  into  the  state  of  Nebraska,  where  he  delivered  said 
Robinson  up  to  the  sheriff  of  Furnas  County  for  prosecution 
for  said  crime.  The  petitioner  was  taken  before  the  county 
judge  of  said  Furnas  County,  who  held  the  petitioner  to  the 
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district  court  of  said  county  to  answer  said  charge,  and  in  de- 
fault of  hail  said  petitioner  was  committed  to  the  jail  of  said 
county,  where  he  has  ever  since  been  deprived  of  his  liberty 
by  the  respondent,  as  sheriflf  of  said  county.  On  the  ninth 
day  of  December,  1889,  an  information  was  filed  in  said  dis- 
trict court  charging  said  Robinson  with  the  crime  of  horse- 
stealing. On  the  following  day,  on  being  arraigned  in  said 
court,  he  pleaded  not  guilty  to  said  charge,  and  on  the  same 
day  he  prayed  said  district  court  to  discharge  him  from  cus- 
tody, because  he  was  arrested  in  the  state  of  Kansas,  and  was 
brought  forcibly  and  without  any  requisition  into  this  state 
and  delivered  to  the  sheriff  of  said  county  to  answer  said 
accusation.  The  motion  was  overruled,  and  the  exception 
was  entered.  On  the  eleventh  day  of  December,  Robinson 
was  tried  for  said  crime  in  said  district  court,  and  the  jury 
failing  to  agree  upon  a  verdict,  it  was  discharged,  and  Robin- 
son was  remanded  to  the  custody  of  the  respondent  to  await 
further  trial. 

But  a  single  question  is  presented  for  our  consideration,  and 
that  is,  whether  or  not,  under  the  foregoing  facts,  the  district 
court  of  Furnas  County  had  jurisdiction  of  the  person  of  the 
petitioner  in  the  criminal  case  pending  therein  against  him. 
We  think  the  answer  should  be  in  the  negative.  There  can 
be  no  doubt  that  jurisdiction  cannot  be  acquired  in  a  civil 
case  when  the  summons  is  served  upon  a  defendant  who  was 
brought  into  the  jurisdiction  of  the  court  by  force,  fraud,  or  de- 
ceit for  the  purpose  of  obtaining  service  of  summons  upon  him: 
Wanzerv.  Bright,  52  111.  35;  Williams  y.  Reed,  29  N.  J.  L.  385; 
Dunlap  v.  Cody,  31  Iowa,  260;  7  Am.  Rep.  129;  Van  Horn  v. 
Great  Western  Mfg.  Co.,  37  Kan.  523;  Towmend  v.  Smith,  47 
Wis.  623;  32  Am.  Rep.  793;  Allen  v.  Miller,  11  Ohio  St.  374; 
Compton  V.  Wilder,  40  Ohio  St.  130. 

The  same  rule  obtains  in  criminal  prosecutions.  Nearly 
the  entire  current  of  authority  in  this  country  is  to  the  effect 
that  when  a  fugitive  from  justice  has  been  extradited  from  one 
state  to  another,  he  cannot  be  prosecuted  in  the  state  to  which 
he  has  been  surrendered  on  an  offense  other  than  the  one  for 
which  he  was  extradited,  before  he  has  had  an  opportunity  to 
return  to  the  state  from  whence  he  was  brought:  In  re  Cannon, 
47  Mich.  481;  State  v.  Vanderpool,  39  Ohio  St.  273;  48  Am. 
Rep.  431;  Ex  parte  Hibhs,  26  Fed,  Rep.  421;  United  States  ▼. 
Rauscher,  119  U.  S.  407;  State  v.  Hall,  40  Kan.  338;  10  Am. 
St.  Rep.  200;  Waterman  y.  State,  116  Ind.  51. 
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In  principle,  there  is  no  diflFerence  between  the  case  at  bar 
and  where  a  person  is  held  for  an  offense  otlier  than  the  one 
be  was  extradited  for.  In  either  case  it  is  an  abuse  of  judi- 
cial process,  which  the  law  does  not  allow.  Ample  provisions 
are  made  for  the  arrest  and  return  of  a  person  accused  of 
crime,  who  has  fled  to  a  sister  state,  by  extradition  warrants 
issued  by  the  executives  of  the  states.  There  is  no  excuse  for  a 
citizen  or  ofl5cer  arresting,  without  authority  of  law,  a  fugitive, 
and  taking  him  forcibly  and  against  his  will  into  the  jurisdic- 
tion of  the  state  for  the  purpose  of  prosecution.  We  cannot 
sanction  the  method  adopted  to  bring  the  petitioner  into  the 
jurisdiction  of  this  state.  He  did  not  come  into  the  state  vol- 
untarily, but  because  he  could  not  avoid  it.  The  district 
court,  therefore,  did  not  acquire  jurisdiction  of  the  person  of 
the  petitioner,  and  his  detention  is  unlawful:  State  y.  Simmons^ 
39  Kan.  263;  State  v.  Hall,  40  Kan.  338;  10  Am.  St.  Rep.  200; 
In  re  Cannon,  47  Mich.  481. 

While  many  authorities  hold  to  the  contrary  doctrine,  we 
prefer  to  adopt  the  rule  that  seems  to  be  based  upon  reason, 
and  which  recognizes  honesty  and  fair  dealing. 

The  petitioner  will  be  discharged. 


Habkas  Corpus — Arkkst  or  Prisonsb  wrmour  EbcTBADmoK. — The 
fact  that  a  prisoner,  being  a  fugitive  from  juitioe,  was  kidnaped  in  another 
■tate,  and  brought  into  the  state  from  which  he  fled,  is  no  ground  for  his  re. 
lease.  A  demand  for  his  release  must  be  made  by  the  executive  authority  of 
such  foreign  state:  Ex  parte  Barker,  87  Ala.  4;  13  Am.  St.  Rep.  17,  and 
note. 

A  convicted  felon  who  flees  to  another  state,  and  is  pursued  and  brought 
back,  though  in  an  illegal  manner,  is  liable  to  punishment  for  his  previous 
acts  in  the  sUte  from  which  he  fled:  8Cate  r.  SnUth,  1  BaiL  283;  10  Am.  Dea 
679. 

In  a  criminal  case  in  which  the  court  has  acquired  jurisdiction  of  the  de- 
fendant only  by  means  of  illegal  arrest  in  another  state,  it  has  no  such  juris* 
diction  as  will  properly  permit  it  to  render  judgment  against  him:  State  r, 
BinunotUt  39  Kan.  2S2. 
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Carter  v,  Gibson. 

[29  NlBBASKA,  324.] 

Judicial  Sales  —  Aorekmemt  to  Hold  in  Trust  ior  th>  Debtor.  — 
Where  the  owner  of  real  estate  charged  with  judgment  and  mortgage  liens 
agrees  in  writing  with  his  judgment  creditor,  that  the  latter  shall  pur- 
chase the  lands  at  a  judicial  sale  soon  to  be  had  to  satisfy  such  liens,  and 
shall  take  and  hold  the  title  for  their  payment,  and  that  when  they  are 
satisfied  the  balance  of  the  real  estate  or  the  proceeds  thereof  shall  be 
reconveyed  to  the  judgment  debtor,  the  contract  is  based  upon  a  suf- 
ficient  consideration,  and  such  judgment  creditor  purchasing  at  the  pro- 
posed judicial  sale  takes  the  land  charged  with  a  trust,  and  holds  it  as 
trustee  for  his  judgment  debtor  according  to  the  terms  of  such  contract. 

OoKTBAcrrs  —  Privilege  of  Purchase  at  Judicial  Sale  as  Consideration. 
•—A  contract  between  a  debtor  and  his  judgment  creditor,  promising  an 
advantage  to  such  debtor  in  case  his  creditor  is  permitted  to  purchase 
the  property  at  a  judicial  sale,  then  about  to  take  place,  and  which  is 
calculated  to  relax  the  vigilance  of  the  debtor  and  his  friends  at  such  ju- 
dicial sale  and  prevent  competition,  will  be  enforced  if  creditors  are  not 
affected  thereby,  and  the  plea  of  want  of  consideration  will  not  be  enter- 
tained. 

TBOSTS  —  DiSOHAROB   OF  TRUSTEE,   AND  LIABILITY  TO  ACOOUNT. — When  a 

trustee  has  entered  upon  the  execution  of  the  trust,  he  cannot  afterwards 
free  himself  of  its  discharge  by  a  denial  of  its  existence,  and  without  the 
consent  of  the  etatm  que  trust,  unless  by  order  of  court. 

H.  D.  TraviSy  J.  B.  Strode^  and  A.  N.  Sullivan^  for  the  ap- 
pellant. 

E.  H.  Wooleyy  and  Beeson  and  Root^  for  the  respondent. 

Maxwell,  J.  This  action  was  brought  by  the  plaintiff 
against  the  defendant  to  establish  a  trust  in  certain  real  estate, 
and  for  an  accounting  upon  the  following  contract:  — 

"  This  agreement,  made  and  entered  into  this  thirteenth  day 
of  May,  1887,  between  B.  A.  Gibson  and  J.  M.  Carter,  wit- 
nesseth: — 

•'  That  whereas,  said  B.  A.  Gibson  is  the  owner  of  a  certain 
judgment  rendered  in  foreclosure  proceedings  in  the  district 
court  of  Cass  County,  Nebraska,  in  an  action  pending  in  said 
court,  wherein  Beardsley  and  Clark,  successors  to  Beardsley 
and  Davis,  were  plaintiflfs,  and  J.  M.  Carter  and  Eliza  Carter 
were  defendants,  and  the  said  B.  A.  Gibson  now  desires  to  sell 
the  lands  upon  which  said  judgment  is  a  lien,  and  the  said 
J.  M.  Carter  desires  to  have  an  apportunity  to  redeem  said  land 
or  some  portion  thereof, — now,  therefore,  it  is  mutually  agreed 
betw'een  said  parties  that  if  the  said  B.  A.  Gibson  shall  have 
to  bid  said  land  in  at  sheriflF's  sale,  he,  the  said  Gibson,  shall 
proceed  to  sell  the  lots  in  the  addition  known  as  Carter's  Ad- 
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dition  to  Weeping  Water,  and  shall  receive  the  proceeds  of 
such  sales  until  such  time  as  he  shall  have  received  back  the 
amount  of  said  judgment  and  costs,  and  also  the  amount  of 
all  other  prior  liens  which  he  shall  have  to  pay,  also  the  fur- 
ther sura  of  seventeen  hundred  dollars  and  interest,  the  amount 
of  a  certain  mortgage  given  by  said  Carter  to  Francis  N.  Gib- 
son, controlled  by  B.  A.  Gibson  as  his  agent,  also  a  balance 
due  on  a  certain  other  mortgage  for  three  thousand  eight 
hundred  dollars  and  interest,  given  by  said  Carter  to  Gibson, 
together  with  the  expenses  and  costs  incurred,  and  other  prior 
liens  he  may  be  required  to  pay,  when  all  of  said  sums  shall 
have  been  received  by  said  B.  A.  Gibson  in  cash  or  in  notes, 
the  proceeds  of  sale  or  otherwise  paid  by  said  Carter,  then  said 
Gibson  shall  turn  over  to  said  J.  M.  Carter  any  surplus  he 
may  receive  from  the  sale  of  said  lots  and  lands,  and  shall 
also  deed  to  said  J.  M.  Carter,  or  any  person  said  Carter  may 
direct,  all  of  the  remaining  lots  and  lands  which  he  shall  have 
purchased  at  said  sherifif's  sale. 

"It  is  further  agreed  that  said  B.  A.  Gibson  shall  confer 
with  said  Carter  in  making  sales  of  said  lots  and  lands,  and 
shall  not  sell  more  lands  or  lots  than  will  pay  the  sums  afore- 
said, without  the  consent  of  the  said  Carter. 

"  It  is  further  agreed  that  the  said  Gibson  shall  use  his  best 
endeavors  to  sell  enough  lots  from  date  hereof,  and  at  any  time 
when  said  sums  shall  be  reduced  to  two  thousand  dollars,  and 
said  Carter  shall  so  desire,  said  Gibson  shall  deed  said  remain- 
ing lots  and  lands  to  said  Carter,  or  any  other  person  said 
Carter  shall  direct,  and  accept  a  good  and  sufficient  mortgage 
on  sufficient  real  estate  to  secure  the  same. 

**  Witness  our  hands  this  thirteenth  day  of  May,  1887. 

"B.  A.  Gibson. 
*'J.  M.  Carter.** 

It  is  alleged  in  substance  that  in  pursuance  of  said  agree- 
ment the  defendant  purchased  said  lands,  and  has  sold  and 
conveyed  more  than  sufficient  to  satisfy  the  debts,  judgments, 
and  decrees  specified,  and  that  he  conveyed  a  considerable 
portion  thereof  to  a  relative  for  a  less  price  than  it  was  worth. 
There  are  other  allegations  to  which  we  need  not  refer. 

The  defendant  in  his  answer  admits  that  the  plaintiff  pos- 
sessed the  title  to  the  land  described  in  the  petition,  except 
ten  acres  near  the  center  thereof,  which  was  owned  by  one 
Coleman,  and  about  three  acres  on  one  side  which  had  previ- 
ously been  laid  out  for  a  public  road;  he  also  admits  that  the 
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lands  were  encumbered  by  a  certain  mortgage  and  other  liens; 
he  also  admits  the  contract,  "substantially  as  set  forth  in 
plaintiflf's  petition."  He  alleges  that  there  were  other  judg- 
ments against  the  plaintiff,  of  the  aggregate  amount  of  fifteen 
hundred  dollars,  which  were  liens  on  said  lands,  and  alleges 
that  the  plaintiff  was  indebted  to  the  defendant  on  May  17, 
1887,  in  other  large  sums,  aggregating  about  six  thousand  dol- 
lars, secured  by  chattel  mortgage  upon  certain  personal  prop- 
erty, of  the  reasonable  value  of  ten  thousand  dollars,  "  as  the 
plaintiff  represented."  "Plaintiff  then  told  this  defendant 
that  he  w^as  owing  large  sums  of  money  to  divers  persons  in 
Cass  County,  Nebraska,  that  he  was  homesteading  land  in 
Cheyenne  County,  Nebraska,  and  that  he  was  afraid  that  such 
creditors  would  obtain  judgment  against  him  in  Cass  County, 
and  would  make  them  liens  on  his  land  in  Cheyenne  County, 
and  he  then  implored  defendant  to  sign  the  foregoing  agree- 
ment, in  order  that  he  might  show  it  to  his  numerous  creditors 
in  Cass  County,  and  make  it  appear  to  them  that  he  still  had 
an  interest  in  the  lands  described  in  his  petition,  and  thus  de- 
lay them  in  enforcing  their  claims  against  him  until  such  time 
as  he  should  be  able  to  acquire  title  to  his  land  in  Cheyenne 
County,  and  so  encumber  it  and  transfer  it  so  as  to  place  it 
beyond  the  reach  of  his  creditors,  and  for  the  purpose  of  cut- 
ting out,  defrauding,  and  delaying  persons  who  already  had 
judgments  against  him,  and  in  that  manner  plaintiff  induced 
defendant  to  sign  said  agreement. 

"  Defendant  further  avers  that  plaintiff  never  paid,  or  agreed 
to  pay,  him  any  consideration  for  signing  said  agreement,  and 
defendant  never  received  in  any  manner  any  consideration  or 
benefit  whatever  from  plaintiff,  or  any  other  person  for  him, 
for  signing  said  agreement,  and  defendant  never  in  any  man- 
ner recognized  the  validity  of  or  entered  upon  the  execution  of 
said  agreement. 

"  That  he  afterwards  caused  said  land  to  be  regularly  ap- 
praised, advertised,  and  sold  under  said  judgment;  that  he  was 
the  highest  bidder  therefor,  and  it  was,  on  or  about  the  29th  of 
June,  1887,  sold  to  him  by  the  sheriff  of  Cass  County,  Ne- 
braska, for  the  sum  of  eight  thousand  dollars,  a  sum  more 
than  two  thirds  of  the  appraised  value  of  said  land,  and  much 
less  than  the  liens  thereon,  and  said  sale  was,  at  the  September, 
1887,  term  of  the  district  court  of  Cass  County,  Nebraska, 
confirmed,  and  deed  ordered  to  be  made  for  said  land  to  this 
defendant,  which  said  deed  was  made,  executed,  and  delivered 
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to  this  defendant  in  due  form;  that  at  the  time  of  said  sale^ 
and  at  no  time  since,  has  there  been  paid  to  him  by  the  plain- 
tiff, or  any  other  person  for  him,  any  of  the  encumbrances  or 
debts  of  the  plaintiff  hereinbefore  mentioned. 

"  Plaintiff  had  neglected  to  pay  the  taxes  on  said  land  for 
the  years  1883,  1884,  1885,  and  1886,  and  the  taxes  for  the 
year  1887  were  due  and  unpaid,  and  that  said  mortgage  and 
this  defendant's  judgment  lien,  and  the  taxes  due  and  unpaid 
on  said  land,  amounted  to  about  the  sum  of  thirteen  thousand 
dollars,  and  that  all  of  said  land  at  the  time  was  not  worth 
the  sum  of  nine  thousand  dollars.  Subsequently,  to  wit,  on 
or  about  the  twenty-ninth  day  of  September,  1887,  this  defend- 
ant sought  to  collect  the  debts  owing  this  defendant  by  this 
plaintiff,  secured  by  the  chattel  mortgages  hereinbefore  men- 
tioned, and  to  foreclose  the  same,  when  this  defendant  learned 
that  plaintiff  had  fraudulently  sold  and  disposed  of  the 
greater  part  of  such  chattel  property  so  mortgaged  to  secure 
Raid  indebtedness;  that  he  had  fraudulently,  and  with  the  in- 
tention of  cheating  and  defrauding  this  defendant  of  his  secu* 
rity,  removed  a  part  of  said  property  to  Cheyenne  County^ 
Nebraska,  and  had  disposed  of  the  same  and  placed  it  beyond 
the  reach  of  this  defendant,  and  that  this  defendant  then,  with, 
the  plaintiff's  consent,  sold  such  of  said  property  so  secured 
by  chattel  mortgage,  not  so  fraudulently  sold  and  disposed  of 
and  removed  from  the  county  of  Cass  aforesaid,  at  public 
auction,  and  the  proceeds  of  said  sale  amounted  to  less  thaa 
one  thousand  dollars 

"  Defendant,  further  answering,  avers  that  he  has  laid  out 
and  expended  a  large  sum  of  money,  to  wit,  about  the  sum  of 
two  thousand  five  hundred  dollars,  in  building  roads  and 
buildings  upon  and  improving  and  advertising  said  property 
and  in  selling  a  part,  of  the  same;  that  he  has  sold  lands  and 
lots  therefrom  amounting  to  about  eight  thousand  dollars;, 
that  he  has  obtained  for  same  all  said  land  so  sold  was  worth; 
that  there  is  due  the  plaintiff  and  the  owners  of  the  liens  oa 
the  said  land  mentioned  in  the  plaintiff's  petition  from  plain-^ 
tiff  about  the  sum  of  nine  thousand  dollars  over  and  above  all 
sums  paid,  laid  out,  and  expended  by  the  defendant  in  im- 
proving, advertising,  and  selling  said  land,  after  applying 
all  sums  obtained  from  Bales  thereof  to  the  payment  of  the 
■ame. 

"Further  answering,  defendant  denies  that  he  is  in  any  man- 
ner liable  to  account  to  the  plaintiff  under  the  agreement  set 
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forth  in  plaintiflTs  petition,  or  under  any  other  agreement,  for 
any  lands  or  lots  sold  by  defendant." 

There  is  a  reply  which  need  not  be  noticed. 

The  principal  question  presented  by  the  pleadings  is,  Does 
the  contract  set  out  in  the  petition  create  Gibson  a  trustee  for 
the  plaintiff  ? 

Here  is  a  distinct  agreement  of  a  creditor  interested  in  a 
number  of  the  judgment  and  mortgage  liens  against  the  de- 
fendant's real  estate,  that  if  he  purchases  the  land  at  sherifiPs 
sale  he  will  "  proceed  to  sell  the  lots  until  such  time  as  he 
shall  have  received  back  the  amount  of  such  judgment  and 

costs  and  other  liens   mentioned Then   said  Gibson 

shall  turn  over  to  said  Carter  any  surplus  he  may  receive  from 
the  sale  of  said  lots  and  lands,  the  remaining  lots  and  lands 
which  he  shall  have  purchased  at  sheriflPs  sale,"  etc. 

This  agreement  was  made  more  than  a  month  before  the  sale 
by  the  sheriflT  took  place,  and  evidently  in  view  of  it,  and  the 
defendant  thereupon  seems  to  have  treated  the  property  as 
under  his  control,  and  prior  to  the  confirmation  of  the  sale  in 
September,  1887,  sold  and  made  deeds  in  his  own  name  for  a 
portion  of  the  lots.  This  he  had  no  right  to  do  unless  he  was 
acting  under  the  contract,  as  the  plaintiff  could  but  for  the 
contract  have  redeemed  the  land  at  any  time  before  the  sale 
was  confirmed.  The  defendant,  therefore,  must  have  made 
these  sales  and  conveyances  by  virtue  of  his  contract  with  the 
defendant,  and  thereby  accepted  its  terms  and  conditions. 

A  trust,  in  its  simplest  elements,  is  a  confidence  reposed  in 
one  person,  who  is  termed  trustee,  for  the  benefit  of  another, 
who  is  called  the  cestui  que  trust;  and  it  is  a  confidence  re- 
specting property  which  is  thus  held  by  the  former  for  the 
benefit  of  the  latter:  Willard's  Eq.  Jur.  186.  The  essential 
requisites  of  a  valid  trust  are:  1.  A  suflBcient  expression  of 
an  intention  to  create  a  trust;  and  2.  A  definite  beneficiary. 
The  statute  29  Car.  II.,  c.  3,  sec.  7,  required  all  trusts  in  real 
estate  to  be  manifested  and  proved  by  some  writing  signed 
by  the  party  creating  the  trust,  or  by  his  last  will.  Under 
this  statute,  it  has  been  held  that  it  was  not  necessary  that 
a  trust  should  be  declared  by  deed,  but  it  would  be  suffi- 
cient if  proved  to  exist  in  writing:  Fisher  v.  Fields,  10  Johns. 
495;  Steere  v.  Steere,  5  Johns.  Ch.  1;  9  Am.  Dec.  256;  Scituate 
V.  Hanover,  16  Pick.  222;  Wright  v.  Douglass,  7  N.  Y.  564; 
Kingsbury  v.  Burnside,  58  111.  310;  Morse  v.  Morse,  85  N.  Y.  53. 

It  is  claimed  on  behalf  of  the  defendant  that  the  statute  has 
Am.  St.  Rep.,  Vol.  X  X  VI.  —  26 
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changed  the  rule  as  above  stated.  Section  3,  chapter  32, 
Compiled  Statutes,  provides:  — 

"No  estate  or  interest  in  land,  other  than  leases  for  a  term 
not  exceeding  one  year,  nor  any  trust  or  power  over  or  con- 
cerning lands,  or  in  any  manner  relating  thereto,  shall  here- 
after be  created,  granted,  assigned,  or  surrendered  or  declared, 
unless  by  act  or  operation  of  law,  or  by  a  deed  or  conveyance 
in  writing,  subscribed  by  the  party  creating,  granting,  assign- 
ing, surrendering,  or  declaring  the  same. 

"  Sec.  4.  The  preceding  section  shall  not  be  construed  to 
afifect  in  any  manner  the  power  of  a  testator  in  the  disposition 
of  his  real  estate  by  a  last  will  and  testament,  nor  to  prevent 
any  trust  from  arising  or  being  extinguished  by  implication  or 
operation  of  law." 

The  defendant  contends  that  an  instrument,  to  be  suflBcient 
to  constitute  a  declaration  of  a  trust  in  real  estate,  must  be 
such  as  to  convey  an  interest  in  the  land;  that  the  contract  set 
out  in  the  petition  not  being  a  conveyance,  and  there  being  no 
mutuality  in  it,  it  is  therefore  void.  The  cases  of  Tatge  v. 
Tatge,  34  Minn.  272,  and  Graham  v.  Long,  65  Pa.  St.  383,  are 
cited  to  support  this  proposition. 

In  the  former  case  an  unmarried  man,  who  seemed  to  have 
wronged  a  woman  under  promise  of  marriage,  and  fearing  that 
an  action  for  damages  might  be  brought  against  him,  con- 
veyed his  real  estate  to  his  mother,  a  married  woman  then 
living  with  her  husband.  A  year  later,  the  difficulty  having 
been  settled  in  some  way,  his  mother  reconveyed  the  land  to 
him.  The  conveyance,  under  the  Minnesota  statute,  was  void, 
because  of  the  failure  of  the  husband  "to  join  with  her"  in 
making  the  same.  As  the  husband  refused  to  join  with  his 
wife  in  making  the  conveyance  to  the  son,  an  action  was 
brought  to  enforce  the  alleged  trust,  and  the  court  held,  rightly 
we  think,  that  the  action  would  not  lie;  that  the  deed  from 
the  mother,  being  void  as  a  deed,  was  also  void  when  it  was 
sought  to  establish  a  trust  thereby;  and  this  was  substantially 
the  holding  of  the  court  in  the  case  cited  from  Pennsylvania. 
If,  therefore,  the  instrument  set  out  in  the  petition  is  not  void, 
the  cases  cited  have  no  application.  Section  3  of  the  act  above 
copied  requires  a  conveyance  by  which  a  trust  is  created  to  be 
in  writing,  and  subscribed  by  the  party  creating  the  same.  It 
is  not  required  to  be  witnessed  or  acknowledged.  Therefore  it 
is  not  necessarily  a  deed,  the  requisites  of  which  are  prescribed 
by  statute.    Section  23  of  the  same  chapter  declares  that  "  the 
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term  *  conveyance,'  as  used  in  this  chapter,  shall  be  construed 
to  embrace  every  instrument  in  writing  (except  a  last  will  and 
testament),  whatever  may  be  its  form,  and  by  whatever  name 
it  may  be  known  in  law,  by  which  any  estate  or  interest  in 
lands  is  created,  aliened,  assigned,  or  surrendered." 

This  leaves  the  creation  of  a  trust  substantially  as  under 
the  statute  of  29  Car.  II.,  that  any  agreement  or  contract  in 
writing,  made  by  a  person  having  the  power  of  disposal  over 
real  property,  whereby  such  person  agrees  or  directs  that  cer- 
tain real  estate  shall  be  held  or  dealt  with  in  a  particular 
manner  for  the  benefit  of  another,  raises  a  trust:  Perry  on 
Trusts,  sec.  82,  and  cases  cited. 

Here  was  a  plain  agreement  made  by  the  owner  of  the  land, 
then  heavily  indebted,  and  one  of  his  principal  creditors, 
a  proposed  purchaser  of  the  land.  It  is  true,  the  sale  was  not 
directly  by  the  plaintiff  to  the  defendant,  and  the  reason  of 
this  is  apparent.  There  were  many  judgments  and  other  liens 
against  the  property  which  only  a  judicial  sale  could  cut  off 
and  give  a  perfect  title.  The  defendant  was  aware  of  this 
fact,  and  entered  into  the  contract  in  view  of  becoming  the 
purchaser  at  the  sale,  and  thereby  acquiring  a  title  free  from 
these  liens.  In  effect,  he  promised  the  plaintiff  that  if  he  was 
permitted  to  acquire  a  good  title  to  the  lands  by  a  sale,  he 
would  hold  the  lands  for  his  benefit,  and  when  the  debts 
mentioned  in  the  contract  were  paid,  would  reconvey  to  him. 
In  pursuance  of  this  contract,  he  did  acquire  the  title  to  said 
real  estate,  and  he  holds  it  as  trustee  for  the  plaintiff,  accord- 
ing to  the  terras  of  the  agreement. 

But  it  is  contended  that  even  if  the  instrument  is  valid  to 
create  a  trust  where  there  is  a  sufiicient  consideration,  yet 
that  in  this  case  there  was  no  consideration,  and  that  there- 
fore it  cannot  be  enforced. 

The  testimony  is,  that  from  the  date  of  the  agreement  to  the 
time  of  the  confirmation  of  the  sale  the  defendant  exercised 
acts  of  ownership  over  the  property,  and  sold  and  conveyed 
some  of  the  lots.  This  was  a  great  advantage  to  him,  and  of 
itself  is  a  suflBcient  consideration  for  the  contract.  In  addi- 
tion to  this,  it  seems  to  have  been  generally  known  that  the 
purchase,  in  effect,  was  for  the  benefit  of  the  plaintiff  after  the 
payment  of  the  debts  named,  and  this  may  reasonably  be 
presumed  to  have  deterred  other  bidders  from  attempting  to 
purchase  the  property,  and  prevented  competition:  Brown  v. 
Lynchf  1  Paige,  147;  Roach  v.  Hudson^  8  Bush,  410;  McRarey 
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▼.  Huff,  32  Ga.  681;  Paine  v.  Wilcox,  16  Wis.  202;  Onson  y. 
Cown,  22  Wis.  329;  Lillard  v.  Casey,  2  Bibb,  459;  Peebles  v. 
Beading,  8  Serg.  &  R.  492;  Denton  v.  McKenzie,  1  Desaus.  Eq. 
289;  1  Am.  Dec.  664.  This  advantage  the  defendant  cannot 
avail  himself  of  and  then  repudiate  its  effect.  Contracts  be- 
tween a  mortgagor  and  mortgagee,  and  between  a  debtor  and 
his  judgment  creditor,  promising  an  advantage  to  such  debtor 
in  case  the  creditor  is  permitted  to  purchase  the  property  at  a 
judicial  sale  then  about  to  take  place,  which  are  calculated  to 
relax  the  vigilance  of  the  debtor  and  his  friends  at  the  judi- 
cial sale,  and  prevent  competition,  if  creditors  are  not  affected 
thereby,  ordinarily  will  be  enforced,  and  the  plea  of  want  of 
consideration  cannot  be  entertained.  The  proposed  purchaser, 
by  making  the  proposition,  evidently  expected  to  gain  an  ad- 
vantage thereby,  and  his  proposition  being  accepted,  he  must 
carry  it  out.  No  one  can  estimate  the  amount  of  benefit  to 
the  purchaser  by  such  a  proposition,  when  carried  into  effect, 
or  injury  to  the  debtor,  if  it  can  safely  be  ignored  after  the 
Bale  has  taken  place. 

3.  But  it  is  said  that  the  plaintiff  was  notified  before  the 
confirmation  of  the  sale  that  the  defendant  did  not  intend  to 
carry  out  the  contract,  and  that  he  claimed  the  property  as 
his  own.  The  testimony  on  this  point  consists  of  the  letter  of 
an  attorney,  who  merely  gives  his  individual  opinion  that  from 
appearances  he  believed  such  to  be  the  case.  The  defendant, 
nor  any  one  for  him,  so  far  as  the  testimony  shows,  ever  gave 
Buch  notice,  and  even  if  he  had  it  would  have  been  unavail- 
ing. The  rule  is,  that  when  a  trustee  has  entered  upon  the 
execution  of  the  trust,  he  cannot  afterwards  free  himself  from 
the  discharge  of  the  same  without  the  consent  of  the  cestui  que 
trust,  unless  by  an  order  of  court:  Cruger  v.  Holliday,  11  Paige, 
314;  Shepherd  v.  McEvers,  4  Johns.  Ch.  136;  8  Am.  Dec.  561; 
Doyle  V.  Blahe,  2  Schoales  &  L.  245;  Lowrey  v.  Fulton,  9  Sim. 
123.  In  Shepherd  v.  McEvers,  4  Johns.  Ch.  136,  8  Am.  Dec. 
561,  Chancellor  Kent  says:  "I  take  this  to  be  a  clear  and  set- 
tled rule  of  this  court."  If  this  is  a  correct  rule,  of  which 
there  seems  to  be  no  doubt,  the  defendant,  if  he  personally 
notified  the  plaintiff  of  his  denial  of  the  trust,  would  not 
thereby  have  been  discharged. 

The  fourth  objection  is,  that  suflScient  property  has  not  been 
Bold  to  satisfy  the  debts  named  in  the  contract.  This  ques- 
tion is  one  of  fact  to  be  determined  from  the  evidence;  and 
even  if  it  is  found  that  the  amount  realized  from  the  sale  was 
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not  suflBcient  to  satisfy  the  debts  named  in  full,  it  is  probable 
that  it  could  not  defeat  the  action. 

A  large  amount  of  land  has  been  sold  by  the  defendant,  but 
the  value  of  the  same  is  to  be  determined  from  very  conflict- 
ing evidence.  There  is  no  proof  that  the  plaintifi'  intended  to 
defraud  his  creditors  by  the  contract  in  question,  and  that 
question  need  not  be  considered.  A  "substantial"  copy  of 
an  alleged  agreement,  made  subsequent  to  the  one  which  is 
the  basis  of  this  action,  and  the  execution  of  which  is  denied, 
was  introduced  in  evidence  without  sufiBciently  accounting  for 
the  original.  But  this  error  probably  will  be  avoided  here- 
after. 

There  are  no  findings  of  fact  in  the  case,  as  they  were  un- 
necessary in  view  of  the  holding  of  the  court  below,  hence  the 
cause  will  be  remanded  for  findings  and  judgment.  The  judg- 
ment of  the  district  court  is  reversed,  and  the  cause  remanded 
ior  further  proceedings. 

Judicial  Salk — Butino  ix  Land  for  Another  at  — Trust  Crbatkd.  — 
Where  a  person  agreed  verbally  to  bid  in  land  for  another  at  a  sheriff's  gale, 
he  will  b«  decreed  to  hold  in  trust,  though  he  took  the  land  in  hia  own 
name:  Denton  t.  McKevzie,  1  Desaus.  Eq.  289;  I  Am.  Dec.  664. 

Trusts  —  Discharob  of  Trustkk.  —  A  trustee  can  be  discharged  only  by 
-•  decree  of  a  court  of  equity  or  by  consent  of  the  parties  interested:  Rou  r. 
Bctrelay,  18  Pa.  St  179;  55  Am.  Dec.  616,  and  note;  Shepherd  r.  i£eEt«ra,  4 
-Johna.  Ch.  136;  8  Am.  Deo.  561,  and  note. 


Barney  v,  Pinkham. 

[29  Nkbbaska,  850.] 

TrrxRiHART  SuROKOH — Dbqreb  of  Skill  Requibbd  or.  —  A  Teterinary 
•nrgeon  impliedly  engages  and  is  bound  to  use,  in  the  performance  of  his 
duties  in  his  employment,  such  reasonable  skill,  diligence,  and  attention 
as  may  be  ordinarily  expected  of  careful  and  trustworthy  persons  in  that 
profession.  He  does  not  contract  to  use  the  highest  degree  of  skill,  nor 
an  extraordinary  amount  of  diligence,  nor,  in  the  absence  of  special  con- 
tratct,  to  efifect  a  cure;  and  negligence  cannot  be  implied  from  hia  failure 
to  do  so. 

Complaint  Charoino  Veterinary  Surgeon  with  Ignoranos  ob  Want 
OF  Dub  Cars  must  contain  specific  allegations  stating  such  ignorance  or 
want  of  care,  and  not  leare  it  to  be  deduced  from  mere  inference,  or  the 
«ae  of  vague  and  indefinite  terms. 

L.  W.  Hague,  and  Stewart  and  Rose,  for  the  plaintiff  in  error. 
£t.  Clair  and  McPheely^  for  the  defendant  in  error. 
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Maxwell,  J.  The  defendant  in  error  recovered  a  judgment 
against  the  plaintiflFin  error  in  the  court  below,  and  the  only 
question  presented  is,  Does  the  petition  state  a  cause  of  action  T 
The  petition  is  as  follows:  — 

"Joseph  Pinkham  v.  M.  M.  Barney. 

"The  plaintiff,  for  cause  of  action  against  the  defendant 
herein,  says  that  prior  to  and  until  the  twenty-seventh  day  of 
April,  1888,  he,  the  plaintiff,  was  the  owner  of  a  certain  roan 
mare  of  the  value  of  two  hundred  dollars;  that  on  or  about  the 
.  twenty-first  day  of  April,  1888,  the  said  mare  became  and  was 
sick  with  some  disease  then  unknown  to  plaintiff  in  kind  and 
character;  that  at  said  date  last  aforesaid,  and  long  prior  thereto, 
the  defendant  claimed  to  be,  and  advertised  and  held  himself 
out  to  the  public  to  be,  a  veterinary  surgeon,  and  asked  to  be 
employed  as  such  in  the  treatment  of  sick  and  diseased  horses^ 
that  the  plaintiff,  on  or  about  the  twenty-second  day  of  April, 
1888,  employed  the  defendant  to  treat  and  cure  the  said  mare 
aforesaid  of  said  sickness  aforesaid  for  pay;  that  the  defendant, 
under  said  employment,  and  in  his  professional  capacity  &9 
veterinary,  visited  said  mare  a  number  of  times,  examined 
h©r,  diagnosed  her  case,  prescribed  medicine,  gave  her  medi- 
cine, and  treated,  and  caused  her  to  be  treated,  under  his  sole 
directions  and  management,  until  on  or  about  the  twenty- 
seventh  day  of  April,  1888,  when  said  mare  died. 

"  Plaintiff  alleges  that  the  defendant  was  and  is  incompe- 
tent to  treat  sick  and  diseased  horses;  that  he  prescribed,  and 
gave,  and  caused  to  be  given,  to  said  mare  aforesaid,  drugs  and 
medicines  wholly  improper  for  the  cure  of  and  treatment  of  the 
disease  from  which  the  said  mare  was  suffering;  that  he  pre* 
scribed,  and  gave,  and  caused  to  be  given,  to  said  mare  in 
his  said  treatment  of  her  aforesaid,  medicines  improper  to  be 
given  internally  for  the  cure  of  her  said  disease,  and  medi- 
cines of  such  a  nature  and  such  large  quantities  as  to  cause^ 
and  which  did  cause,  the  death  of  said  mare,  to  the  damage 
of  this  plaintiff  in  the  sum  of  two  hundred  dollars." 

A  veterinary  surgeon  impliedly  engages  and  is  bound  to  use, 
in  the  performance  of  his  duties  in  his  employment,  such  rea- 
sonable skill,  diligence,  and  attention  as  may  be  ordinarily 
expected  of  persons  in  that  profession.  He  doen  not  contract 
to  use  the  highest  degree  of  skill,  nor  an  extraordinary  amount 
of  diligence,  but  to  exercise  a  reasonable  degree  of  knowledge^ 
diligence,  and  attention:    Craig   v.   Chamber$f   17   Ohio  St> 
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253;  Nelson  v.  Harrington,  72  Wis.  591;  7  Am.  St.  Rep.  900; 
Leightou  v.  Sargent,  27  N.  H.  460;  59  Am.  Dec.  388;  Holtzman 
V.  Hoy,  118  111.  534;  59  Am.  Rep.  390;  Carpenter  v.  Blake,  60 
Barb.  488;  McNevins  v.  Lowe,  40  111.  209;  Wood  v.  Clapp,  4 
Sneed,  65. 

No  doubt  an  action  will  lie  against  a  veterinary  surgeon  for 
gross  ignorance  and  want  of  skill  as  well  as  for  negligence: 
Seare  v.  Prentice,  8  East,  348;  but  there  is  no  charge  of  this 
kind,  unless  the  word  "incompetent"  includes  such  charge, 
which  it  does  not  necessarily,  as  the  incompetency  may  arise 
from  physical  defects,  as  impaired  vision  or  other  like  cause. 

When  it  is  sought  to  charge  one  employed  in  a  profession 
requiring  skill  with  ignorance  or  want  of  due  care,  it  must  be 
done  by  allegations  stating  that  fact,  and  it  should  not  be  left 
to  mere  inference,  to  be  deduced  from  the  use  of  vague  and 
indefinite  terms. 

The  implied  contract  of  the  plaintiff  in  error  was  not  to  cure, 
but  to  possess  and  apply  in  his  treatment  of  the  case  such  rea- 
sonable skill  and  diligence  as  are  ordinarily  exercised  in  his 
profession,  or,  as  stated  by  the  supreme  court  of  Ohio  in  Craig 
V.  Chambers,  17  Ohio  St.  253:  "  By  accepting  the  retainer,  he 
bound  himself  to  bring  to  the  performance  of  his  undertak- 
ing a  reasonable  degree  of  care  and  skill,  but  in  the  absence 
of  a  special  agreement  to  do  so,  he  did  not  undertake  to  per- 
form a  cure.  Nor  can  negligence  be  implied  from  the  failure 
of  the  defendant  to  effect  a  cure.  Such  failure  may  have 
arisen  from  the  age  and  constitution  of  the  patient,  or  from 
the  inherent  difi&culties  growing  out  of  the  nature  of  the  injury, 
which  may  have  been  such  as  to  baffle  the  highest  degree  of 
skill  and  care." 

The  care  and  diligence  required  are  such  as  under  the  cir- 
cumstances a  careful  and  trustworthy  man  would  be  expected 
to  exercise.  It  is  evident,  therefore,  that  the  petition  fails  to 
state  a  cause  of  action.  If  the  evidence  was  before  us  and 
established  the  liability  of  the  plaintiff  in  error,  we  would  per- 
mit an  amendment  to  conform  to  the  proof  upon  the  payment 
of  costs,  but  as  we  have  no  means  of  determining  what  the 
proof  in  the  case  was,  the  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Physicians  and  Sorokons  —  Dsorbk  or  Cars  and  Skill  Rkqcirkd  or. 
—  Physiciana  and  sargeona  in  the  performance  of  their  dutiea  are  required  to 
exercise  only  a  reasonable  degree  of  skill  and  diligence:  State  t.  Boutekeeper, 
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70  McL  162;  14  Am.  St  Rep.  340,  and  note;  note  to  UoUzman  r.  Hoy,  69 
Am.  Rep.  392-394;  Barnea  v.  Meana,  82  IIL  379;  23  Am.  Rep.  328;  Smothtn 
▼.  Hanht,  34  Iowa,  28ti;  11  Am.  Rep.  141,  and  note;  Wilmot  v.  Howard^  38 
Yk  447;  94  Am.  Dec  338,  and  note;  Lang/ord  v.  Jones,  18  Or.  307. 


Buck  v.  Davenport  Savings  Bank. 

(29  Nkbbaska,  407.] 
NXOOTTABLK  InSTTRUHKNTS — INDORSEMENT    WITH    EnLARQKD  LlABILITr. — 

The  written  worda,  "demaud,  notice,  and  protest  waived,  and  payment 
guaranteed,"  signed  by  the  payee  on  the  back  of  a  negotiable  note,  con- 
stitute an  indorsement  with  an  enlarged  liability. 

Chattkl  Mortoaoes  —  Sufficient  Description.  —  A  description  of  prop- 
erty in  a  chattel  mortgage  as  "  ninety-five  head  of  steers,  one  year 
old  this  spring,  marked  as  follows:  Right  ear  cropped,  and  notch  cut  out 
of  the  under  side  of  the  left,  being  the  said  cattle  I  have  this  day  pur- 
chased of  Welcome  Mowry,  being  all  the  cattle  I  have  now  thus  marked. 
Said  cattle  to  be  kept  in  Seward  County,  Nebraska,  except  during  the 
herding  season,  in  which  they  are  kept  in  Butler  County,  Nebraska," — 
is  sufficient. 

Chattel  Mortoaoes.  —  The  Description  or  Pkopebtt  in  a  chattel  mort- 
gage is  sufficient,  as  a  general  rule,  when  it  will  enable  a  third  party, 
aided  by  inquiries  which  the  mortgage  itself  suggests,  to  identify  the 
property. 

0.  M.  Lamberison  and  R.  P.  Anderson,  for  the  plaintiff  in 
error. 

R.  S.  Norval^  for  the  defendant  in  error. 

Maxwell,  J.  In  May,  1887,  one  Welcome  Mowry  sold  and 
delivered  to  Thomas  J.Johnson,  a  resident  of  Seward  County, 
ninety-five  head  of  yearling  steers  for  the  sum  of  $1,591,25, 
taking  his  negotiable  note  therefor  due  in  one  year,  with  inter- 
est at  ten  per  cent.  To  secure  the  payment  of  this  note,  John- 
son executed  and  delivered  to  Mowry  a  chattel  mortgage  upon 
the  steers  so  sold;  the  description  thereof  in  the  mortgage 
being,  "  ninety-five  head  of  steers  one  year  old  this  spring, 
marked  as  follows:  Right  ear  cropped,  and  notch  cut  out  of 
the  under  side  of  the  left,  being  the  said  cattle  I  have  this  day 
purchased  of  Welcome  Mowry,  being  all  of  the  cattle  I  have 
now  thus  marked.  Said  cattle  are  to  be  kept  in  Seward 
County,  Nebraska,  except  during  the  herding  season,  in  which 
they  are  to  be  kept  in  Butler  County,  Nebraska."  This  mort- 
gage was  duly  filed  for  record  in  Seward  County  on  June  4, 
1887.  In  October  of  the  same  year,  Johnson  sold  said  cattle 
to  certain  parties  named  Spelts  and  Nye  for  the  sum  of  $450. 
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The  latter  parties  sold  a  portion  of  the  cattle  to  the  plaintiff 
in  error. 

In  June,  1887,  Mowry  sold  and  indorsed  the  note  in  contro- 
versy, and  transferred  the  same  to  the  defendant  in  error,  the 
indorsement  being  as  follows:  "  Demand,  notice,  and  protest 
waived,  and  payment  guaranteed.  Welcome  Mowry."  The 
note  not  being  paid,  the  bank  brought  an  action  of  replevin 
against  the  plaintiff  in  error  and  others  holding  the  stock,  and 
on  the  trial  recovered  judgment  for  the  possession  thereof  and 
for  damages. 

Two  questions  are  presented  by  record :  First,  is  the  writing 
on  the  back  of  the  note  an  indorsement,  or  merely  a  guaranty? 
In  Heard  v.  Dubuque  etc.  Bank,  8  Neb.  10,  30  Am.  Rep.  811, 
the  writing  on  the  back  of  the  note  was  as  follows:  "  For  value 
received,  I  hereby  guarantee  payment  of  the  within  note,  and 
waive  presentation,  protest,  and  notice."  This  was  held  to  be 
an  indorsement  with  an  enlarged  liability:  State  National 
Bank  v.  Haylen,  14  Neb.  480.  The  writing  on  the  back  of  the 
note  in  question,  therefore,  was  a  valid  indorsement  with  an 
enlarged  liability. 

In  Wiley  v.  SharSy  21  Neb.  712,  the  property  mortgaged  was 
described  as  "twenty-three  head  of  horses  and  mules,  .... 
all  situated  on  their  range  on  the  South  Loup  River,  .... 
above  described,  are  now  in  their  (the  mortgagors')  possession 
and  are  owned  by  them."  The  testimony  showed  that  the 
range  in  question  was  situated  in  Buffalo  County,  and  the  de- 
ficription  was  held  sufficient. 

In  Knapp  v.  Deitz,  64  Wis.  31,  the  description  was  "  forty- 
one  Berkshire  hogs  and  sixty-five  grain  sacks."  The  testi- 
mony tended  to  show  that  the  mortgage  covered  all  the  hogs 
possessed  by  the  mortgagor,  and  the  court  held  that  the  de- 
scription was  sufficient.  Lyon  J.,  says  (p.  472) :  "  We  appre- 
hend the  property  might  be  found  and  identified  without  much 
difficulty  if  a  little  diligence  were  used  in  that  direction." 

In  Kenyan  v.  Tramel,  71  Iowa,  693,  a  description,  "  fifty  head 
of  steers  about  (twenty)  months  old,  now  owned  by  me  and  in 
my  possession  on  my  farm  in  Independence  township,  Jasper 
County,  Iowa,"  was  held  to  sufficiently  identify  the  property. 
Seevers,  J.,  says:  "There  is  no  uncertainty  in  the  mortgage, 
or  if  there  is,  there  is  a  sufficient  description  of  the  property 
to  enable  an  honest  inquirer  to  identify  it:  Smith  y.  McLean^ 
24  Iowa,  322." 

In  Hurt  v.  Redd^  64  Ala.  85,  the  description, "  fourteen  head 
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of  mules,  now  on  my  plantation  in  Russell  County,"  was  held 
to  be  good;  and  a  description,  "one  black  mule  about  eight 
years  old,"  was  held  by  the  same  court  not  void:  Connolly  v. 
SpraginSf  66  Ala.  258.  See  also  Harding  v.  Cohurn,  12  Met.  333;^ 
46  Am.  Dec.  680;  Russell  v.  Winne,  37  N.  Y.  591;  97  Am.  Dec. 
765;  Ellis  v.  Martin,  60  Ala.  394;  Seay  v.  McCormick,  68  Ala. 
549;  Burditt  v.  Hunt,  25  Me.  419;  43  Am.  Dec.  289;  Newell  v. 
Warner,  44  Barb.  258;  Harris  v.  Kennedy,  48  Wis.  500;  Eddy 
V.  Caldwell,  7  Minn.  225;  Burns  v.  Harris,  66  Ind.  536;  3  Am. 
<fe  Eng.  Ency.  of  Law,  180. 

The  description  of  property  in  a  chattel  mortgage  will,  as  a 
rule,  be  held  sufficient  where  it  will  enable  a  third  party,  aided 
by  inquiries  which  the  instrument  itself  suggests,  to  identify 
the  property:  Jones  on  Chattel  Mortgages,  sec.  54,  and  cases 
cited. 

It  is  very  clear  that  the  mortgage  in  question  was  sufficient 
to  impart  notice  to  any  honest  inquirer  after  the  facts.  The 
judgment,  therefore,  is  right,  and  is  affirmed. 

NsooTiABLB  Instruments  —  Indorsement  with  Incrkassd  Liabiutt. 
—  The  payee  of  a  promissory  note  wrote  his  name  on  the  back,  ander  the 
following  words:  "  For  yalne  received,  I  hereby  guarantee  payment  of  th« 
within  note,  and  waive  presentation,  protest,  and  notice."  Tbia  was  aa 
indorsement  with  enlarged  liability:  Heard  ▼.  Dubuque  Co.  Bank,  8  Neb.  10; 
30  Am.  Rep.  811;  Helmer  v.  Commercial  Bank,  28  Neb.  474;  Weitg  t.  Wo{/e, 
28  Neb.  600. 

Chattel  Mortqaoxs  —  Sditicixnot  or  Description.  —  The  deMriptioa 
of  property  in  a  chattel  mortgage  is  sufSoient  if  it  is  snch  as  to  suggest  a 
line  of  inquiry  and  farnish  the  basis  of  identification:  Parker  ▼.  Chase,  62  Vt. 
206;  22  Am.  St  Rep.  99.  For  the  sufficiency  of  description  of  property  ia 
chattel  mortgages,  see  extended  note  to  Barrett  v.  Fiach,  14  Am.  St.  Rep. 
239-247.  Any  description  in  a  chattel  mortgage  is  sufficient  if  by  it  the  mind 
ia  directed  to  eridenoe  whereby  it  may  ascertain  the  precise  property  eoB< 
▼eyedi  CUg  Bank  t.  Batke^,  79  Iowa,  2U. 
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North  v,  Platte  County. 

(29  Nkbbaska,  447.] 

If UKIOIPAL  BaILROAS  Aid  BoNDS  —  VOIDABLB  ISSUS  —  IkNOCENT  PuH- 
0HA8BB.  —  A  propositiou  submitted  to  the  voters  of  a  coonty  to  issue  and 
deliver  its  bonds  to  aid  in  the  construction  of  a  railroad  by  one  of  two 
companies  named,  being  in  the  alternative,  is  defective;  and  the  issue 
and  delivery  of  the  bonds  voted  under  such  proposition  will  be  enjoined, 
or  they  may  be  set  aside  after  issue  if  timely  application  is  made,  yet 
after  such  bonds  have  been  issued  and  certified  under  apparent  authority, 
they  are  valid  in  the  hands  of  an  innocent  purchaser  for  value. 

Laches  in  Seekino  to  Defeat  Voidable  Municipal  Railroad  Aid  Bokds. 
—  A  delay  of  nine  years  in  bringing  an  action  to  defeat  municipal  railroad 
aid  bonds,  voidably  issued  and  delivered,  is  such  laches  as  will  defeat  the 
action,  when  the  bonds  have  passed  into  the  hands  of  an  innocent  pur* 
chaser  for  value. 

A.  J.  Poppleton  and  Charles  A.  Speice,  for  the  plaintiff. 

William  Leese,  attorney-general^  J.  M.  Woolworth^  and  M.  B. 
Beese,  for  the  defendant. 

Maxwell,  J.  This  is  an  original  action  brought  in  this 
court  to  restrain  the  payment  of  interest  coupons  or  bonds  of 
Platte  County,  issued  in  aid  of  the  Lincoln  and  Northwestern 
Railroad  Company. 

It  is  alleged  in  the  petition  that  "  plaintiff  is  and  for  many 
years  past  has  been  the  owner  of  real  and  personal  estate  sit- 
uated and  taxable  in  the  county  of  Platte,  and  that  he  brings 
this  action  as  well  on  his  own  behalf  as  on  behalf  of  all  other 
tax-payers  similarly  situated  who  may  come  in  and  contribute 
to  the  expense  of  the  suit;  ....  that  heretofore,  to  wit,  on 
the  first  day  of  January,  1880,  the  said  county  of  Platte,  by  the 
board  of  county  commissioners  (it  being  at  that  time  under 
the  government  and  management  of  a  board  of  county  com- 
missioners) issued  and  delivered,  either  to  the  Lincoln  and 
Northwestern  Railroad  Company,  or  to  the  Blue  Valley  and 
Northwestern  Railway  Company,  one  hundred  thousand  dol- 
lars, par  value  of  the  coupon  bonds  of  said  county  of  Platte, 
for  the  alleged  purpose  of  aiding  the  construction  of  one  of 
said  railroads  commencing  at  a  point  on  the  line  of  the  then 
existing  Atchison  and  Nebraska  Railroad,  and  extending  to  the 
city  of  Columbus  in  said  county  of  Platte;  said  coupon  bonds 
being  dated  on  the  first  day  of  January,  1880,  bearing  interest 
from  the  date  thereof  at  the  rate  of  eight  per  cent  per  annum, 
payable  at  the  oflBce  of  the  county  treasurer,  as  provided  by 
the  terms  and  conditions  of  a  proclamation  hereafter  set  forth. 
Plaintiff  further  saitb  that  the  sole  right,  power,  and  authority 
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upon  and  under  which  said  coupon  bonds  were  voted,  issued, 
and  delivered  as  aforesaid  was  a  proposition  dated  May  6, 
1879,  issued  and  submitted  to  the  voters  of  said  county  of 
Platte,  at  an  election  called  and  held  on  the  fourteenth  day  of 
June,  1879,  which,  among  other  things,  provided  that  the 
question  to  be  submitted  should  be:  *  Shall  the  county  com- 
missioners of  Platte  County,  in  the  state  of  Nebraska,  be  au- 
thorized and  required  to  issue  and  give  to  the  Lincoln  and 
Northwestern  Railroad  Company,  or  to  the  Blue  Valley  and 
Northwestern  Railway  Company,  one  hundred  thousand  dol- 
lars of  the  coupon  bonds  of  said  Platte  County,  to  be  dated 
the  first  day  of  January,  1880,  bearing  interest  from  date  at 
the  rate  of  eight  per  cent  per  annum,  the  interest  payable  an- 
nually at  the  office  of  the  county  treasurer  of  the  county  of 
Platte?*  Said  proposition  was  carried  and  adopted  by  the 
requisite  and  lawful  number  of  votes,  and  the  said  bonds  were 
ordered  issued,  and  issued  accordingly,  and  are  still  outstand- 
ing and  unpaid.  A  true  copy  of  said  proposition  so  submitted 
as  aforesaid,  and  under  which  said  bonds  were  issued,  is 
hereto  attached  and  made  a  part  of  this  petition,  and  marked 
*  Schedule  A.'  Plaintiflf  further  alleges  and  charges  that  said 
proclamation  and  proposition  under  which  said  bonds  were 
voted  was  and  is  insufiicient  and  illegal,  and  the  adoption 
and  approval  conferred  upon  said  county  and  its  commis- 
sioners no  power  or  authority  to  sign,  seal,  issue,  and  deliver 
said  bonds  to  said  railway  companies,  or  either  of  them,  or  to 
any  other  person  or  corporation  under  the  statutes  of  the  state 
of  Nebraska,  and  that  said  bonds,  and  all  thereof  so  issued 
and  delivered  as  aforesaid,  are  absolutely  void  for  lack  of  power 
to  make  the  same,  both  in  the  hands  of  the  donee  thereof  and 
in  the  hands  of  whomsoever  they  may  reach." 

The  authority  of  the  commissioners  of  Platte  County,  under 
the  statute,  to  submit  a  proposition  to  the  voters  of  said  county, 
and  of  the  electors  thereof  to  authorize  by  their  votes  the  issu- 
ing of  bonds  to  a  designated  railroad  company  in  the  amount 
of  one  hundred  thousand  dollars,  is  not  seriously  questioned; 
but  it  is  claimed  upon  behalf  of  the  plaintiff  that  the  bonds  in 
question  are  void  because  the  terms  of  the  proposition  were  in 
the  alternative,  "to  the  Lincoln  and  Northwestern  Railroad 
Company,  or  the  Blue  Valley  and  Northwestern  Railway  Com- 
pany." 

In  Jone$  r.  Hurlburt,  13  Neb.  126,  which  was  an  appeal 
from  a  decree  of  the  district  court  of  Seward  Couatj  •njoin- 
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ing  the  delivery  of  the  bonds  of  that  county,  and  of  certain 
precincts  therein,  upon  the  ground  that  the  proposition  to  issue 
bonds  in  aid  of  certain  railroads  was  in  the  alternative,  it  was 
held  that  the  dual  form  of  the  proposition  vitiated  the  elec- 
tion. 

In  Spurck  v.  Lincoln  &  N.  W.  R.  R.  Co.,  14  Neb.  293,  which 
was  an  appeal  from  the  district  court  of  Butler  County,  en- 
joining the  registration  of  the  bonds  of  that  county,  upon  the 
ground  that  the  proposition  was  in  the  alternative,  the  injunc- 
tion was  made  perpetual.  Lake,  C.  J.,  says:  "  The  defendant 
had  notice  of  the  want  of  authority  on  the  part  of  the  com- 
missioners, and  is  therefore  not  in  a  situation  to  complain." 

In  State  v.  Roggen,  22  Neb.  118,  which  was  an  application 
for  a  mandamiis  to  compel  the  defendant  to  certify  certain 
bonds  of  Butler  County,  and  of  a  precinct  therein,  issued  to 
the  Lincoln  and  Northwestern  Railway  Company,  the  writ 
was  denied.  The  relator  in  that  case  had  purchased  the 
bonds  in  good  faith,  but  as  they  were  incomplete  on  their  face, 
by  reason  of  the  want  of  the  certificate  of  the  auditor  and 
secretary  of  state,  it  was  held  that  she  was  not  protected,  but 
clearly  implying  that  had  the  bonds  been  duly  certified,  —  in 
other  words,  been  perfect  instruments,  —  she  would  have  been 
in  the  position  of  a  bona  fide  purchaser  for  value. 

The  essential  facts  in  each  of  these  cases  were  substantially 
the  same  as  in  the  case  under  consideration.  A  county,  like 
any  other  corporation,  necessarily  must  act  through  its  agents. 
These  agents,  for  the  purpose  of  issuing  its  bonds,  were  the 
county  commissioners.  Such  commissioners  could  issue  the 
bonds  of  the  county  in  aid  of  a  work  of  internal  improve- 
ment only  upon  the  conditions  named  in  the  statute. 

Two  companies  proposed  to  build  a  railway  from  Lincoln  to 
Columbus.  "  A  plat  of  the  survey,  showing  their  exact  line 
of  route  through  Platte  County,"  was  required  by  statute  to 
be  filed  two  weeks  before  the  election,  and  the  line  thus  sur- 
veyed could  not  vary  to  exceed  forty  rods  from  such  plat  as 
filed.  So  far  as  appears,  but  one  line  was  surveyed,  and  but 
one  plat  filed  in  the  clerk*s  office  of  that  county.  The  owner 
of  this  line  was  to  be  one  of  two  persons,  and  with  this  under- 
standing the  election  in  question  was  had,  and  the  bonds  in 
controversy  declared  carried  and  issued  to  the  company  or 
persoif  which  built  the  road.  There  was  no  want  of  power  to 
issue  the  bonds,  but  the  electors  should  have  designated  the 
donee.    Instead  of  doing  this,  however,  they,  in  effect,  in- 
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Btructed  the  commissioners  to  issue  the  bonds  to  the  corpora- 
tion building  the  road,  which  the  commissioners  did.  The 
commissioners,  therefore,  as  agents  of  the  county,  acting 
under  apparent  authority,  issued  the  obligations  in  question, 
and  they  are  valid  in  the  hands  of  an  innocent  purchaser  for 
value.  The  evil  of  a  proposition  in  the  alternative  form  is, 
that  voters  who  may  be  hostile  to  one  of  the  roads  named, 
and  who  would  vote  against  aid  to  such  road,  may  be  induced, 
by  reason  of  the  supposed  probability  of  the  railroad  m  which 
he  is  in  favor  being  the  successful  line,  to  vote  in  its  favor,  and 
thus  the  proposition  in  that  form  may  be  adopted  by  the  requi- 
site majority,  when,  had  propositions  been  submitted  separately, 
both  would  have  failed.  In  other  words,  electors  may  be  in- 
duced to  vote  for  the  proposition  by  exciting  false  hopes  as  to 
the  road  that  will  be  constructed,  and  thus  carry  the  proposi- 
tioQ  by  the  necessary  majority.  Such  bonds,  however,  are 
not  void  when  duly  certified,  and  have  passed  into  the  hands 
of  innocent  purchasers  for  value.  In  the  able  and  carefully 
prepared  brief  of  the  attorney  for  the  plaintiff,  it  is  said  that 
"  municipal  bonds  issued  without  power  clearly  conferred  by 
constitution  or  statute  are  void  everywhere  and  in  all  hands  ": 
Marsh  v.  Fulton  Co.,  10  Wall.  676;  East  Oakland  v.  Skinner^ 
94  U.  S.  255;  Lewis  v.  Shreveport,  108  U.  S.  282;  and  that  was 
the  holding  of  this  court  in  Reineman  v.  Covington  etc.  R.  R. 
Co.,  7  Neb.  310,  and  Hamlin  v.  Meadville,  6  Neb.  227.  It  is 
also  true,  as  he  contends,  the  holder  of  municipal  bonds  is 
chargeable  with  notice  of  all  provisions  of  statute  and  consti- 
tution in  reference  thereto:  Ogden  v.  County  of  Daviess,  102  U.  8. 
634;  Dixon  Co.  v.  Field,  111  U.  S.  83.  But  neither  proposition  is 
applicable  to  the  facts  of  this  case. 

2.  The  action  was  brought  nine  years  after  the  bonds  were 
issued  and  delivered,  and  the  plaintiff  shows  by  his  petition 
that  he  has  been  a  tax-payer  of  Platte  County  during  "  many 
years  past."  There  are  many  cases  holding  that  such  delay 
and  laches  will  defeat  an  action  where  relief  would  have  been 
granted  had  the  application  been  seasonably  made:  Super- 
visors  V.  Schenck,  5  Wall.  772;  County  of  Clay  v.  Society  for 
Savings,  104  U.  S.  579;  Johnson  v.  Stark  Co.,  24  111.  75;  Keits- 
hurg  V.  Frick,  34  111.  421;  Commonwealth  v.  Pittsburgh,  43  Pa. 
at.  391;  SUinet  v.  Franklin  Co.,  48  Mo.  167;  Bradley  v.  Frank' 
lin  Co.,  65  Mo.  638;  Burr  v.  Carbondale,  76  111.  455;  Burli/ngton 
etc.  R.  R.  Co.  V.  Saunders  Co.,  16  Neb.  123. 

Upon  the  whole  case,  no  sufficient  reason  has  been  shown  to 
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justify  the  court  in  granting  or  continuing  the  injunction  in 
force  in  this  case.  The  injunction  is  therefore  dissolved  and 
the  action  dismissed.  

Municipal  Railroad  Aid  Bonds  —  Validitt  or,  in  Hands  of  Bona 
FiDB  PaRCHASERS. — Bonds  issued  by  a  couuty  are  valid  in  the  hands  of 
bonafde  purchasers,  notwithstanding  the  fact  that  there  were  such  irregn- 
arities  in  their  issue  that  if  the  question  of  their  validity  had  been  raised  at 
the  proper  time,  they  would  have  been  declared  invalid:  State  v.  Commission- 
ers,  39  Kan.  657;  7  Am.  St.  Rep.  569,  and  note.  Municipal  bonds  in  aid  of 
a  railroad  are  not  commercial  paper,  and  even  in  the  hands  of  innocent  and 
remote  purchasers  are  subject  to  all  equities  existing  against  them  at  the  time 
■of  their  issue:  Diamond  v.  Lawrence  County,  37  Pa.  St.  353;  78  Am.  Dec.  429, 
and  note.  See  extended  note  to  Morris  Canal  Co.  v.  Fisher,  64  Am.  Dec  428- 
445.  Municipal  bonds  in  aid  of  a  railroad,  not  issued  according  to  law,  are 
void:  WiUianu  v.  People,  132  III.  574. 

Laches  —  Epteot  or,  on  Granting  Relief. — Equity  will  refuse  an  in- 
junction to  one  who  has  unreasonably  delayed:  Sheldon  v.  Hackioell,  9  Wis. 
166;  76  Am.  Dec.  265;  extended  note  to  Smith  v.  Thompson,  54  Am.  Dec.  130- 
134.  Equity  will  refuse  to  aid  a  stale  claim  or  encourage  laches:  Bates  y. 
OilkU,  132  m.  287;  Scmchez  v.  Dow,  23  Fla.  445;  Burgeu  v.  St,  Louu  Co.  B. 
B.  Co.,  99  Ma  498. 
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[29  Nkbbabka,  519.] 
JUDQMKNT  AS  EviDSKOX    AGAINST    SURETIES  IN  IndEMNFTT   BoND.  — In  an 

action  against  sureties  on  a  bond  given  by  plaintiff  in  execution  to  a 
a  sheriff,  to  indemnify  him  against  judgments  to  which  he  shall  be  a  party, 
by  reason  of  a  levy  on  property  claimed  by  a  third  party,  a  judgment  so 
obtained  against  the  officer,  in  an  action  defended  for  him  by  the  prin- 
cipal in  the  bond,  is  conclusive  against  the  sureties,  in  the  absence  of 
fraud  and  collusion,  although  they  bad  no  notice  of  the  pendency  of  the 
action  in  which  such  judgment  was  obtained. 

Judgments  —  Satisfaction  of.  —  County  Warrants  and  Approved  Prom- 
issory Notes,  received  and  accepted  as  cash  in  satisfaction  of  a  judg- 
ment and  execution,  will  be  treated  as  a  good  payment  in  cash. 

Practice.  —  Failure  to  Submit  Material  Issue  to  Jury  apon  which 
there  is  no  conflict  of  evidence  is  not  reversible  error. 

H.  C.  Brome  and  A.  C.  Brovm^  for  the  plaintiffs  in  error. 

D.  A.  Holmes,  for  the  defendant  in  error. 

NoBVAL,  J.  This  is  an  action  by  BoUman,  a  sheriff,  upon 
an  indemnifying  bond  given  to  W.  L.  Roth  well,  his  deputy, 
by  the  Norwegian  Plow  Company,  a  judgment  creditor,  condi- 
tione(f  for  the  officer's  indemnification  in  case  he  would  levy 
certain  executions  held  by  him  in  favor  of  the  said  company  and 
one  J.  H.  Thomas,  and  against  Fred  Fisher,  upon  certain  prop- 
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erty  claimed  by  Deere,  Wells,  &  Co.  The  condition  in  the 
bond  reads:  "  If  the  above-bounden  Norwegian  Plow  Company 
shall  well  and  truly  save  harmless  and  indemnify  the  said 
W.  L.  Rothwell,  and  any  and  all  persons  aiding  and  assisting 
him  in  the  premises,  from  all  harm,  trouble,  damage,  costs^ 
suits,  actions,  judgments,  and  executions  that  shall  or  may 
at  any  time  arise,  come,  or  be  brought  against  him,  them,  or 
any  of  them,  then  this  obligation  to  be  void,  otherwise  to  be 
and  remain  in  full  force  and  efifect." 

The  petition  alleges  the  execution  and  delivery  of  the  bond^ 
the  levying  of  the  executions,  and  the  sale  of  the  property,  and 
that  the  proceeds  thereof  were  paid  to  the  Norwegian  Plow 
Company.  The  petition  further  alleges  that  afterwards  the 
said  Deere,  Wells,  &  Co.  brought  an  action  against  the  plain- 
tiflf  for  the  conversion  of  said  property  so  levied  upon,  in  the 
circuit  court  of  the  United  States  for  this  district,  and  on  the 
sixteenth  day  of  June,  1886,  a  judgment  was  rendered  in  said 
suit  in  said  court  against  the  plaintiff  herein  for  $3,000  dam- 
ages, and  $198.65  costs  of  suit,  and  plaintiff  was  compelled 
to  and  did  pay  the  said  judgment  and  costs,  and  $218  accrued 
costs  and  expenses.  The  petition  further  avers  that  the  Nor- 
wegian Plow  Company  was  notified  of  the  pendency  of  said 
action  in  the  federal  court,  and  that  the  defendants  have  failed 
to  pay  the  plaintiff  said  amounts,  or  any  part  thereof. 

The  defendants,  answering,  admit  that  the  executions  were 
issued  and  levied  upon  certain  personal  property,  but  deny 
that  they  were  issued  at  the  request  of  the  Norwegian  Plow 
Company,  or  that  the  property  levied  upon  was  at  any  time 
claimed  by  Deere,  Wells,  &  Co.  The  defendants  also  admit 
that  after  the  levy  of  the  executions,  but  before  the  sale  of  the 
property  taken  thereunder,  they  signed  an  instrument  in  terms 
like  the  one  set  out  in  the  petition,  but  aver  that  at  the  time 
they  signed  such  instrument  they  and  each  of  them  did  so 
with  the  express  understanding  and  upon  condition  that  it 
should  be  executed  and  signed  by  the  Norwegian  Plow  Com- 
pany, and  that  they  never  anthorized  or  consented  to  the  de- 
livery thereof  except  upon  the  above  condition.  The  defendants 
•further  deny  that  the  Norwegian  Plow  Company,  in  considera- 
tion of  and  upon  the  promise  of  plaintiff  to  sell  said  goods, 
executed  and  delivered  to  the  deputy  sheriff  for  the  plaintiff 
the  obligation  declared  on,  but  aver  that  it  Was  never  executed 
by  said  Norwegian  Plow  Company,  nor  was  said  obligation 
ever  delivered  to  said  deputy,  or  any  other  person,  by  said 
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company.  After  denying  the  fourth,  fifth,  and  sixth  para- 
graphs of  the  petition,  the  answer  admits  that  Deere,  Wells, 
&  Co.  brought  suit  against  the  plaintiff  in  the  United  States 
circuit  court,  and  recovered  judgment  therein  for  the  amounts 
stated  in  the  petition,  but  deny  that  said  action  was  brought 
to  recover  for  the  conversion  of  the  goods  levied  upon  under 
said  executions.  The  answer  alleges  that  the  judgment  ren- 
dered in  the  circuit  court  was  for  the  conversion  of  goods  by 
plaintiff  and  his  agents,  other  than  the  goods  taken  by  Roth- 
well  under  said  executions. 

The  reply  denies  all  new  matter  contained  in  the  answer. 
The  cause  was  tried  to  a  jury,  and  verdict  for  the  plaintiff  ren- 
dered for  $3,797.87. 

The  first  error  assigned  is,  that  the  evidence  does  not  show 
that  the  bond  upon  which  the  action  was  brought  was  deliv- 
ered to  the  officer  in  its  present  condition  with  the  consent  of 
the  defendants.  The  defendants  admitted,  when  upon  the 
witness-stand,  that  they  executed  the  bond  at  the  request  of 
E.  B.  Mower,  the  traveling  salesman  of  the  Norwegian  Plow 
Company,  and  delivered  it  to  him,  but  claimed  that  the  agree- 
ment was,  that  it  was  also  to  be  signed  by  the  company  before 
it  should  be  delivered  to  the  obligee.  The  testimony  of  the 
witness  Dixon  tends  to  corroborate  the  defendants. 

E.  B.  Mower,  called  by  the  plaintiflf,  testified  that  he  pro- 
curred  the  signatures  of  the  defendants  to  the  bond,  that  he 
told  them  he  wanted  to  use  it  that  day  in  the  Fisher  case; 
that  he  was  going  back  to  Creighton  that  day  for  that  purpose, 
and  expressly  denies  that  he  told  the  defendants  that  the  bond 
would  be  signed  by  the  Norwegian  Plow  Company.  It  further 
appears  that  the  defendant  Pasewalk  signed  his  name  on  the 
first  line  left  for  signatures,  and  no  place  was  left  on  the  bond 
for  the  signature  of  the  company. 

R.  E.  Allen,  called  by  the  plaintifl',  testifies  that  he  was 
present  when  the  defendant  McClary  signed  the  bond,  that  he 
does  not  remember  of  Dixon  being  present  at  the  time,  that 
there  was  nothing  said  in  witness's  presence  about  any  one 
else  signing  the  bond,  and  that  it  was  delivered  to  Mower  in 
his  presence. 

Upon  the  question  of  the  execution  and  delivery  of  the  bond, 
the  court  on  its  own  motion  instructed  the  jury  as  follows: — 

"  f .  You  are  instructed  that  in  this  case  the  burden  of  proof 
is  upon  the  plaintiff,  and  before  he  can  recover  he  must  prove 
all  the  material  allegations  of  his  petition  by  a  fair  preponder- 
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ance  of  the  evidence.  One  of  the  material  allegations  of  the 
plaintiflf's  petition,  and  the  only  question  of  fact  for  you  to 
determine,  is,  that  defendants,  at  the  time  said  bond  was  de- 
livered to  the  agent  of  the  Norwegian  Plow  Company,  con- 
sented that  it  should  be  delivered  to  plaintiff  without  said 
Norwegian  Plow  Company  having  signed  the  same.  It  de- 
volves upon  plaintiff  to  prove  that  such  consent  was  given, 
either  expressly  or  by  implication;  and  if  you  believe  from  the 
evidence  that  defendants  signed  said  bond  without  any  under- 
standing that  it  should  be  signed  by  the  principal,  and  de- 
livered the  same  to  principal's  agent,  and  were  careless  and 
indifferent  as  to  whether  the  principal  signed  said  bond  or  not 
before  it  was  delivered  to  plaintiff,  then  defendants'  consent 
would  be  presumed  that  said  bond  might  be  delivered  to 
plaintiff  without  the  principal's  signature  thereto. 

"  3.  In  this  case,  if  you  believe  from  the  evidence  that  the 
defendant  did  not  consent  that  said  bond  should  be  delivered 
to  plaintiff  by  the  agent  of  the  Norwegian  Plow  Company 
until  said  company  had  signed  the  same,  or  if,  from  the  evi- 
dence, you  believe  that  the  agent  of  the  Norwegian  Plow  Com- 
pany agreed  with  defendants,  at  the  time  they  signed  the  bond, 
that  he  would  sign  the  name  of  the  Norwegian  Plow  Company 
upon  the  bond  in  case  he  used  it,  then  in  either  case  defend- 
ants are  not  liable  upon  said  bond,  and  your  verdict  must  be 
for  the  defendants." 

These  instructions  fairly  submitted  to  the  jury  the  issue 
presented  by  the  pleadings  and  evidence,  whether  or  not  it 
was  the  understanding  that  the  bond  should  be  signed  by  the 
Norwegian  Plow  Company  before  it  should  be  delivered  to  the 
ofl&cer.  No  place  was  left  upon  the  bond  for  the  signature  of 
the  principal,  nor  is  it  claimed  that  the  obligee  had  any  knowl- 
edge that  it  was  to  be  signed  by  any  one  else.  The  testimony 
on  the  part  of  the  plaintiff  was  given  by  witnesses  who  appear 
to  be  entirely  disinterested,  and  if  true,  fully  sustains  the  con- 
clusions reached  by  the  jury.  It  was  the  province  of  the  jury 
to  pass  upon  the  credibility  of  the  witnesses,  and  determine 
the  weight  to  be  given  to  the  testimony  of  each.  By  the  ver- 
dict the  jury  have  said  that  the  plaintiff's  witnesses  were 
truthful.  The  evidence  will  not  justify  us  reaching  a  different 
conclusion. 

It  is  undisputed  that  in  the  suit  brought  by  Deere,  Wells, 
&  Co.  against  the  plaintiff  in  this  action,  in  the  United  States 
circuit  court,  the  principal  mentioned  on  the  face  of  the  bond. 
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the  Norwegian  Plow  Company,  appeared  in  said  case  for  the 
defendant  therein,  and  defended  the  action  for  him.  The 
petition  in  the  circuit  court  alleges,  and  that  court  found,  that 
the  property  converted  was  seized  by  the  sheriff  upon  five 
executions  in  favor  of  the  Norwegian  Plow  Company  and 
against  Fred  Fisher. 

W.  L.  Rothwell  testified  that  he  was  the  deputy  sheriff,  and, 
producing  five  executions,  stated  that  they  were  in  his  hands 
when  the  indemnity  bond  was  delivered  to  him,  and  that  he 
had  no  other  executions  against  Fred  Fisher.  While  the  exe- 
cutions were  not  introduced  in  evidence,  yet  sufficient  appears 
to  show  that  the  suit  in  the  circuit  court  was  brought  for  the 
conversion  of  the  same  goods  that  were  levied  upon  by  virtue 
of  the  executions  described  in  the  bond  of  indemnity. 

We  therefore  come  to  the  principal  point  in  the  case,  which 
is,  What  is  the  extent  of  the  defendants'  liability  ?  To  state 
it  differently.  Is  the  judgment  rendered  against  the  plaintiff 
in  the  circuit  court  conclusive  upon  the  defendants?  It  cannot 
be  doubted  that  the  Norwegian  Plow  Company,  having  ap- 
peared in  that  action,  and  defendant  for  the  sheriff,  the  judg- 
ment is  conclusive  as  to  it:  Miller  v.  Rhoades,  20  Ohio  St. 
494;  Davis  v.  Smith,  79  Me.  351.  The  sureties  contend  that 
as  they  had  no  notice  of  the  pendency  of  that  suit,  the  judg- 
ment therein  rendered  is  only  prima  facie  evidence  of  the 
plaintiff's  right  to  recover  against  them,  and  of  the  amount  of 
such  recovery.  The  plaintiff  urges  that  as  the  judgment  is 
conclusive  upon  the  principal  in  the  bond,  it  is  likewise  con- 
clusive as  to  the  sureties.  There  is  considerable  conflict  in 
the  authorities  as  to  the  effect  a  judgment  rendered  against 
the  principal  of  a  bond  has  upon  the  sureties  who  were  not 
made  parties  to  the  suit,  and  had  no  notice  of  its  pendency. 
The  following  cases  sustain  the  position  of  the  defendants  that 
€uch  a  judgment  is  prima  facie  evidence  in  a  suit  against  the 
fiurety:  State  v.  Colerick,  3  Ohio,  487;  Taylor  v.  Barnes,  69 
N.  Y.  480;  Stewart  v.  Thomas,  45  Mo.  42;  Bridgeport  etc.  Ins. 
Co.  V.  Wilson,  34  N.  Y.  275.  An  examination  of  these  cases 
will  disclose  that  none  of  them  were  founded  upon  bonds  con- 
ditioned for  the  payment  of  judgments.  In  this  they  differ 
from  the  one  at  bar.  It  will  be  observed  that  the  bond  on 
whic^;!  this  action  is  based  indemnifies  the  obligee  "  from  all 
harm,  trouble,  damages,  costs,  suits,  actions,  judgments,  and 
«xecution8  that  shall  or  may  arise,  come,  or  be  brought  against 
faim."    The  sureties  undertook  to  save  the  officer  harmless 
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from  any  judgment  that  might  be  recovered  against  him  hy 
reason  of  the  levying  of  the  executions.  It  was  no  part  of  the 
agreement  that  the  sureties  should  be  notified  of  the  pendency 
of  the  action.  If  the  sureties  desired  notice  of  the  proceed- 
ings to  obtain  the  judgment,  they  should  have  stipulated  for 
it  in  the  bond  of  indemnity;  not  having  done  so,  the  failure 
to  receive  such  notice  does  not  affect  their  liability.  They 
agreed  absolutely  to  be  bound  by  anyjudgment  rendered  against 
the  officer.  In  the  case  of  most  official  bonds  the  sureties  do  not 
promise  to  pay  any  judgment  rendered  against  the  principal, 
hence  a  judgment  against  the  official  on  such  a  bond  is  not 
conclusive  upon  the  sureties,  where  the  latter  had  no  notice  of 
the  suit  There  are  numerous  decisions,  however,  to  the  effect 
that  a  judgment  obtained  in  a  suit  on  an  official  bond  against 
the  principal  is  conclusive  against  the  sureties,  though  not 
notified  of  the  suit:  Masaer  v.  Strickland,  17  Serg.  &  R.  354;  17 
Am.  Dec.  668:  Evans  v.  Commonwealth,  8  Watts,  398;  34  Am, 
Dec.  477;  Snapp  v.  Commonwealth,  2  Pa.  St.  49;  Garber  v» 
Commonwealth,  7  Pa.  St.  266;  Lloyd  v.  Barr,  11  Pa.  St  52; 
Tracy  v.  Goodwin,  5  Allen,  411.  It  has  likewise  been  fre- 
quently held  that  a  judgment  against  an  administrator,  in  the 
absence  of  fraud,  is  conclusive  against  bis  sureties;  Heard  v. 
Lodge,  20  Pick.  53;  32  Am.  Dec.  197;  Irwin  v.  Backus,  25CaL 
223;  85  Am.  Dec.  125;  State  v.  Holt,  27  Mo.  340;  72  Am.  Dec. 
273;  Salyer  v.  State,  5  Ind.  204;  Ralston  v.  Wood,  15  111.  159; 
58  Am.  Dec.  604;  Stovail  v.  Banks,  10  Wall.  588;  Willey  y, 
Paulk,  6  Conn.  76. 

The  precise  question  involved  in  the  case  at  bar  waa  recently 
passed  upon  by  the  supreme  court  of  New  York,  in  Conner  v. 
Reeves,  103  N.  Y.  527.  That  was  a  suit  against  the  sureties 
upon  an  indemnifying  bond  given  to  a  sheriff,  conditioned  to 
save  the  officer  harmless  against  ail  "  suits,  actions,  and  judg- 
ments that  may  at  any  time  arise,  come,  accrue,  or  happen  to 
be  brought  against  him  for,  or  by  reason  of,  the  levying,  attach- 
ing, and  making  sale  under  and  by  virtue  of  an  execution 
issued  to  him  as  sheriff."  Prior  to  that  suit,  judgment  had 
been  rendered  against  the  sheriff  for  conversion  in  making  a 
levy  under  an  execution.  The  sureties  on  the  indemnifying 
bond  had  no  notice  of  the  pendency  of  the  suii;  in  which  the 
judgment  was  obtained.  The  court,  in  the  opinion  in  Conner  ▼. 
Reeves,  103  N.  Y.  527,  says:  "  The  covenantor,  in  an  action  on  a 
covenant  of  general  indemnity  against  judgments,  is  concluded, 
by  the  judgment  received  against  the  covenantee,  from  question- 
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ing  the  existence  or  extent  of  the  covenantee's  liability  in  the 
Action  in  which  it  was  rendered.  The  recovery  of  a  judgment 
is  an  event  against  which  he  covenanted,  and  it  would  contra- 
vene the  manifest  intention  and  purpose  of  the  indemnity  to 
make  the  right  of  the  covenantee  to  maintain  an  action  on  the 
covenant  to  depend  upon  the  result  of  the  retrial  of  an  issue, 
which,  as  against  the  covenantee,  had  been  conclusively  deter- 
jnined  in  the  former  action." 

The  decision  in  Conner  v.  Reeves,  103  N.  Y.  527,  is  sus- 
tained by  the  following  cases:  Fay  v.  Ames,  44  Barb.  327; 
Tracy  v.  Goodwin,  5  Allen,  409;  Train  v.  Gold,  5  Pick.  380; 
Lincoln  v.  Blanchard,  17  Vt  464;  Heard  v.  Lodge,  20  Pick. 
53;  32  Am.  Dec.  197;  State  v.  Holt,  27  Mo.  340;  72  Am.  Dec. 
■273;  Ralston  v.  Wood,  15  111.  159;  58  Am.  Dec.  604;  Stovall 
V.  Banks,  10  Wall.  588. 

The  conclusion  we  have  reached  is,  that  in  an  action  against 
Ihe  sureties  on  a  bond  given  to  a  sheriflF  to  indemnify  him 
Against  judgments  to  which  he  shall  be  a  party,  the  judgment 
recovered  against  the  officer  is  conclusive  against  the  sureties, 
although  they  had  no  notice  of  the  pendency  of  the  action  in 
which  the  judgment  was  obtained,  when  it  is  shown  that  their 
principal  defended  the  suit  for  the  officer.  The  sureties  could 
-contest  the  judgment  on  the  ground  of  fraud  and  collusion. 
It  follows  that  the  evidence  ofifered  in  this  case  by  the  defend- 
ants, for  the  purpose  of  contradicting  the  judgment  rendered 
against  the  plaintiff  in  the  federal  court,  was  properly  exe- 
>cuted. 

It  is  claimed  that  it  was  not  necessary  to  allege  and  prove, 
in  the  action  in  the  federal  court,  that  the  sheriflF  levied  upon 
■the  goods  for  which  that  suit  was  brought,  and  that  the  plain- 
tiflF  therein  was  entitled  to  recover,  regardless  of  the  fact  of  a 
levy,  if  the  goods  were  his  and  the  sherifiT  had  taken  them. 
That  action  was  against  the  sheriflF  and  his  sureties  upon  his 
official  bond,  and  it  was  necessary  to  the  recovery  therein  that 
the  pleadings  and  evidence  in  that  case  show  that  the  goods 
were  taken  by  the  sheriflF  by  virtue  of  his  office. 

For  the  purpose  of  proving  payment  of  the  judgment  recov- 
ered in  the  federal  court,  the  plaintiflF  oflFered  in  evidence  a 
paper  purporting  to  be  an  execution  issued  out  of  said  court 
In  s^id  cause,  and  the  indorsements  thereon.  No  certificate 
■of  the  clerk  of  the  federal  court  was  attached  to  the  paper. 
The  defendants  objected  to  its  admission  as  evidence,  because 
**  it  was  not  authenticated  as  required  by  law,  incompetent. 


403  Pasewalk  v.  Bollman.  [Nebraska, 

irrelevant,  and  immaterial."  The  paper  purporting  to  be  aa 
execution  was  in  the  usual  form,  and  accurately  stated  the 
date,  amount,  and  names  of  the  parties  mentioned  in  the  judg- 
ment already  introduced  in  evidence.  Indorsed  on  the  exe- 
cution was  the  following:  — 

"  Niobrara,  Nbb.,  Sept.  16,  1886. 
"  Received  on  the  within  execution:  — 

County  warrants,  as  cash $838  00 

Approved  promissory  note 2,000  OO 

$2,838  00 
Cash 478  20 

$3,816  20 
"0.  W.  Rice, 
"Attorney  for  Deere,  Wells,  &  Co." 

For  the  purpose  of  laying  the  foundation  for  its  introduction^ 
Solomon  Draper  was  called,  who  testified,  in  substance,  that 
he  was  an  attorney  at  law  residing  at  Niobrara,  Nebraska,  and 
was  acquainted  with  0.  W.  Rice,  who  is  an  attorney  residing 
at  Creighton,  and  is  acquainted  with  his  signature;  that  the 
witness  wrote  the  receipt,  and  he  saw  Rice  sign  it;  that  Rice 
was  acting  for  Deere,  Wells,  &  Co.,  the  plaintifiFs  in  that  case; 
and  that  the  execution  was  in  the  hands  of  the  deputy  United 
States  marshal  when  the  indorsement  was  made,  and  that  the 
receipt  was  signed  at  the  settling  up  of  the  matter.  This  evi- 
dence laid  the  foundation  for  its  introduction  for  the  purpose 
of  proving  payment.  It  is  urged  that  it  only  showed  that 
$478.20  had  been  collected  by  the  United  States  marshal. 
That  sum  was  the  cash  payment.  The  balance,  having  been 
paid  by  county  warrants  and  approved  note  to  the  attorney  of 
Deere,  Wells,  &  Co.,  who  received  the  same  as  cash,  will  be 
treated  as  a  payment  in  cash:  Ralston  v.  Woods,  15  111.  159; 
58  Am.  Dec.  604;  Cox  v.  Reed,  27  111.  438;  mikinson  v.  Steio- 
art,  30  111.  58. 

Complaint  is  made  because  the  instructions  took  from  the 
jury  every  question  of  fact  presented  by  the  pleadings,  except 
the  question  of  the  consent  of  the  sureties  to  the  delivery  of 
the  bond.  As  we  view  it,  that  was  the  only  point  upon  which 
there  was  any  conflict  in  the  evidence.  The  plaintiff's  testi- 
mony covered  all  the  other  issues  of  fact  raised  by  the  plead- 
ings, and  the  defendants  offered  no  testimony  to  the  contrary. 
It  was  therefore  only  necessary  to  submit  to  the  jury  for  de- 
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termination  the  issue  of  fact  upon  which  the  testimony  was 
conflicting. 

All  the  other  errors  assigned  upon  the  giving  and  refusing 
of  instructions  have  been  already  met  by  what  we  have  said 
upon  the  conclusiveness  of  the  judgment  of  the  federal  court, 
and  will  not  be  further  considered. 

The  judgment  of  the  district  court  is  aflBrmed. 

Judgment  as  Evidencb  against  Suretibs.  —  A  judgment  against  a  prin- 
cipal prima  fade  establishes  the  liability  of  the  sureties  who  were  not  parties 
to  the  action;  but  they  may  impeach  the  judgment  for  fraud  or  collusion: 
Charles  v.  HosUns,  14  Iowa,  471;  83  Am.  Dec.  378,  and  extended  note,  in 
which  this  subject  is  fully  discussed.  A  judgment  reforming  a  lease  con- 
cludes the  sureties  thereto  who  were  not  parties:  Stevens  v.  Pendleton,  85 
Mich.  137.  The  sureties  on  a  debtor's  bond  are  not  concluded  by  a  decree 
appointing  a  receiver:  State  v.  Sullivan,  120  Ind.  197. 

JcDOHSNT  —  What  mat  bb  Received  in  Payment  or. — Payment  of  a 
judgment  made  in  property  or  securities  may  be  received  as  cash  in  full  sat- 
bfaction  of  the  demand:  Ralston  v.  Wood,  15  111.  159;  68  Am.  Deo.  604.  A 
judgment  could  be  satisfied  by  payment  made  in  confederate  notes,  if  the 
contract  sued  on  was  predicated  upon  them:  Henly  v.  Franklin^  3  Cold.  472; 
91  Am.  Dec  296. 


Nbbeaska    and    Iowa    Insuranob   Compant    v. 
Christiensen. 

[29  Nebbaska,  672.] 

Ihsurance — Wafveb  of  Conditions  Relating  to  Patment  Of  PRXinuMS. 
—  Conditions  contained  in  a  policy  of  insurance,  intended  for  the  benefit 
of  the  company,  and  relating  to  the  payment  of  premiums,  may  be 
waived  by  it. 

Iksuranok  —  Evidence  Showing  Waiver  o»  Payment  op  Premium. — 
Evidence  that  an  insurance  company  sued  has  often  extended  time  to 
others  and  to  the  insured  for  the  payment  of  premiums  on  other  policies, 
that  the  policy  in  suit  was  delivered  without  payment  of  premium  or 
subsequent  demand  therefor,  and  that  the  company  accepted  part  of  the 
premium  due  when  tendered,  is  sufficient  to  prove  a  waiver  of  a  condi* 
tion  in  the  policy  exempting  the  company  from  liability  unless  the  pre« 
mium  is  actually  paid;  and  it  cannot,  after  loss,  urge  as  a  defense  that 
the  premium  was  not  all  paid. 

Ihsurance— Leased  Premises  —  Increase  07  Risk. — Where  the  house 
insured  was  occupied  by  a  tenant  at  the  time  of  the  delivery  of  the  policy 
and  of  the  loss,  and  the  tenant,  without  the  knowledge  or  consent  of  the 
iqpared,  erected  an  addition  to  such  house,  such  change  does  not  avoid 
the  policy,  unless  it  contains  a  stipulation  that  an  increase  of  risk  by  the 
tenant  shall  render  it  void,  in  addition  to  a  condition  that  it  shsJl  be 
void  if  the  risk  is  increased  by  any  means  within  the  knowledge  or  coii« 
trol  of  the  insured. 
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InsuRAycK  —  Leased  Pbeuires  —  Illegal  Use.  —  Where  a  house  insured 
is  occupied  by  a  tenant  at  the  time  of  the  delivery  of  the  policy  and  of 
the  loss,  the  fact  that  the  premises  were  used  for  an  unlawful  purpose, 
as  for  prostitution,  without  the  knowledge  or  consent  of  the  insured, 
will  not  avoid  the  policy,  when  it  does  not  prohibit  such  illegal  use,  and 
the  loss  does  not  result  therefrom. 

Practice  —  Special  Findings  of  Pact  —  Discbetion.  — Where  triaJ  courts 
are  given  discretionary  power  either  to  give  or  withhold  questions  for 
special  findings  of  fact,  a  judgment  will  not  be  reversed  in  the  abseaoe  of 
clear  proof  of  an  abuse  of  such  discretion. 

Scott  and  Scott,  for  the  plaintifif  in  error. 

Charles  B.  Keller,  for  the  defendant  in  error. 

NoRVAL,  J.  This  suit  is  upon  a  policy  of  insurance.  The 
answer  upon  which  the  case  was  tried  in  the  lower  court  ad- 
mits that  the  defendant  is  a  corporation,  that  it  issued  the 
policy  declared  upon  by  the  plaintiff,  and  denies  all  the  other 
allegations  of  the  petition.  The  answer  also  pleads  a  breach 
by  the  assured  of  the  following  conditions  of  the  policy:  — 

"  1.  The  company  shall  not  be  liable  by  virtue  of  this  pol 
icy,  or  any  renewal  thereof,  until  the  premium  therefor  shall 
be  actually  paid. 

"2.  In  case  the  building,  whether  intended  for  occupancy 
by  owner  or  tenant,  be  or  becomes  vacant  or  unoccupied,  or 
cease  to  be  operated  or  used  for  the  purpose  stated  in  this  pol- 
icy, unless  permission  therefor  be  indorsed  in  writing,  then 
and  from  thenceforth,  so  long  as  the  same  shall  be  unoccupied 
or  cease  to  be  operated,  this  policy  shall  cease  and  be  of  no 
force  or  efifect. 

**  3.  This  policy  shall  be  void  and  of  no  effect  if,  without 
permission  therefor  in  writing  hereon,  any  change  take  place  in 
title,  ownership,  or  possession  (except  by  succession  conse- 
quent  upon  the  death  of  assured). 

"4.  This  policy  shall  be  void  and  of  no  effect  if,  without 
permission  therefor  in  writing  hereon,  the  risk  be  increased  by 
any  means  within  the  control  or  knowledge  of  the  assured." 

The  reply  denies  a  breach  of  any  of  the  conditions  of  the 
policy,  and  alleges,  in  substance,  that  prior  to  the  issuing  of 
the  policy  sued  on  the  defendant  had  issued  other  policies  to 
the  plaintiff,  for  which  the  defendant  had  been  in  the  habit  of 
receiving  premiums  from  time  to  time  as  suited  the  conve- 
nience of  the  plaintiff;  that  it  was  the  custom  of  the  defendant 
to  issue  policies  to  insurers  in  said  company  without  requir- 
ing the  payment  of  the  premiums  at  the  time;  that  when  the 
policy  was  issued,  the  defendant  agreed  that  the  premium 
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might  be  paid  at  such  reasonable  time  thereafter  as  might 
euit  the  convenience  of  the  plaintiflF;  that  thereafter,  on  the 
eighth  day  of  July,  1885,  the  plaintiflF  paid  to  the  defendant 
pine  dollars,  part  of  said  premium,  and  that  the  defendant  at 
that  time  agreed  to  accept  the  balance  at  any  time  it  should 
be  convenient  for  the  plaintiflF  to  pay  the  same;  that  before 
the  commencement  of  the  suit  he  tendered  to  the  company 
the  balance  of  said  premium,  which  it  declined  to  accept; 
that  the  portion  of  the  premium  paid  by  the  plaintiflF  waa 
greater  than  the  proportion  of  the  time  for  which  the  premises 
had  been  insured  under  said  policy  before  the  destruction  of 
the  building  by  fire. 

The  cause  was  tried  to  a  jury,  and  a  verdict  was  returned 
for  $587.17,  being  the  full  amount  of  the  policy,  with  interest, 
less  the  unpaid  premium.  Numerous  errors  are  assigned  in 
the  petition  in  error  on  the  rulings  of  the  trial  court  on  the 
introduction  of  testimony,  but  as  they  are  not  relied  upon  in 
the  plaintiflF  in  error's  brief,  they  will  not  be  considered  here. 
The  errors  complained  of  consist  in  giving  and  refusing  of 
instructions,  and  refusal  to  submit  to  the  jury  special  inter- 
rogatories requested  by  the  company. 

The  policy,  which  is  the  basis  of  the  suit,  was  issued  and 
delivered  to  the  defendant  on  the  thirtieth  day  of  May,  1885, 
for  the  amount  of  five  hundred  dollars  upon  assured  "  one- 
story  house,  frame,  shingle  roof,  building  occupied  as  saloon, 
situated  on  lot  12,  block  77,  South  Omaha  Stock  Yards,"  and 
to  run  one  year  from  May  28, 1885.  The  amount  of  premium 
agreed  upon  was  $12.50.  No  part  of  it  was  paid  when  the 
policy  was  delivered,  but  a  credit  therefor  was  extended  until 
such  time  as  it  should  be  convenient  for  the  assured  to  pay 
the  same,  and  that  it  was  the  custom  of  the  company  to  ex- 
tend credit  for  premiums,  and  to  send  its  collectors  to  collect 
the  same;  but  that  was  not  done  in  this  case.  On  July  8, 
1885,  the  assured  called  upon  the  plaintiflF  and  paid  nine  dol- 
lars of  the  premium,  and  it  was  then  agreed  that  the  balance 
should  be  paid  when  it  suited  the  convenience  of  the  insured. 
The  building  was  entirely  destroyed  by  fire  November  29, 1885, 
and  at  that  time  it  exceeded  in  value  the  amount  for  which  it 
was  insured.  Proof  of  loss  was  made  by  the  plaintiflF  in  ac- 
cordance with  the  terms  of  the  policy.  When  the  fire  occurred, 
^3.50  of  the  premium  remained  unpaid,  but  after  the  loss  it 
•was  tendered,  which  the  company  declined  to  accept.  At  the 
time  the  policy  was  issued,  the  building  was  occupied  as  a 


410       Nebraska  etc.  Ins.  Co.  v.  Christiensen.     [Nebraska, 

Baloon  by  Dug.  Johnston,  a  tenant.  Johnston,  at  his  own  ex- 
pense, without  the  knowledge  or  consent  of  the  plaintiff,  in 
August  or  September,  1885,  built  an  addition  to  the  building, 
which  addition,  without  plaintiflF's  knowledge  or  consent,  was 
used  for  the  purpose  of  prostitution.  There  is  evidence  tend- 
ing to  show  that  it  was  not  used  for  that  purpose  at  the  time 
of  the  fire,  nor  during  two  or  three  weeks  prior  to  the  loss. 
The  fire  originated  in  a  hotel  building  standing  a  short  dis- 
tance from  the  saloon,  from  which  the  fire  was  carried  to  the 
saloon,  the  addition  being  the  last  to  catch  fire  and  burn. 

On  the  question  of  the  waiver  of  the  conditions  of  the  pol- 
icy, the  court,  at  the  request  of  the  plaintiflf,  instructed  the  jury 
as  follows:  — 

"1.  You  are  instructed  that  any  condition  or  provision  in  a 
policy  of  insurance  which  avoids  the  policy,  and  which  is 
placed  there  for  the  benefit  of  the  insurance  company,  may  be 
waived  by  the  company,  and  such  waiver  may  be  either  in 
expressed  terms  or  by  the  conduct  of  the  company. 

"  2.  If  you  find  from  the  evidence  that  the  entire  premium 
due  upon  the  said  policy  of  insurance  had  not  been  paid  by 
the  plaintiff  to  the  defendant  at  the  date  of  the  fire,  but  that 
the  mode  of  dealing  and  the  conduct  of  said  company  or  its 
duly  authorized  agent  induced  the  plaintiff  to  believe  that 
the  prompt  payment  of  the  premium  would  not  be  insisted 
upon,  as'provided  by  the  policy,  such  conduct  on  the  part  of 
the  company  would  be  a  waiver  of  the  right  to  forfeit  the  pol- 
icy on  account  of  such  non-payment  of  a  portion  of  the  pre- 
mium, and  would  not  prevent  the  plaintiff  from  recovering  in 
this  action,  nor  the  fact  that  he  neglected  the  same  before  the 
fire  affected  his  right  to  recover,  if  you  find  from  the  evidence 
that  no  demand  for  payment  was  made  upon  him  by  the  said 
company  for  said  balance  of  premium. 

"  3.  You  are  further  instructed  that  if  you  find  from  the 
evidence  that  sufficient  money  had  been  paid  in  on  the  policy 
of  insurance,  which  is  the  basis  of  this  action,  to  carry  the 
policy  at  short  rates  beyond  the  date  of  the  fire,  and  pay  the 
company  for  such  time  for  the  risk  assured,  and  such  sum 
was  received  and  accepted  by  the  company  without  objection, 
and  that  a  credit  was  extended  by  said  company  to  said  plain- 
tiff for  the  balance  of  said  premium,  and  no  demand  was  ever 
made  upon  the  said  plaintiff  for  the  said  balance,  then  the 
fact  that  the  entire  premium  specified  in  the  policy  had  not 
been  paid  at  the  date  of  the  fire  would  not  prevent  the  plain- 
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tiff  from  recovering  in  this  action;  but  you  should  deduct  from 
your  verdict,  if  you  find  for  the  plaintiff,  the  amount  of  the  un- 
paid premium,  with  interest  from  May  28,  1885,  to  said  date 
of  its  tender,  December  14,  1885." 

That  the  conditions  contained  in  a  policy  of  insurance  in- 
tended for  the  benefit  of  the  company  may  be  waived  by  it  is 
firmly  settled  by  the  decisions  of  this  court;  and  the  same  is 
true  as  regards  the  terms  of  a  policy  relating  to  the  payment 
of  the  premiums:  Phoenix  Ins.  Co.  v.  Lansing,  15  Neb.  494; 
Schoneman  v.  Western  etc.  Ins.  Co.,  16  Neb.  404.  It  is  claimed 
that  there  is  no  evidence  that  the  conduct  of  the  company 
constituted  a  waiver.  There  is  abundant  evidence  in  the  rec- 
ord that  this  company  had  often  extended  time  to  others  for 
the  payment  of  premiums;  that  the  plaintiff  had  been  given 
time  by  the  defendant  in  which  to  pay  premiums  on  other 
policies;  that  the  policy  in  suit  was  delivered  without  pay- 
ment of  the  premium;  and  that  the  company  usually  sent  its 
collectors  around  to  collect  unpaid  premiums,  but  had  never 
demanded  payment  of  the  plaintiff.  Again,  long  after  the 
policy  had  been  delivered,  the  defendant,  without  objection, 
received  all  but  three  dollars  and  a  half  of  the  amount  agreed 
to  be  paid  for  carrying  the  risk  for  the  year.  The  money  thus 
paid  was  retained,  and  only  after  a  loss  did  it  occur  to  the 
defendant  that  it  should  be  returned  to  the  assured.  When 
the  nine  dollars  was  offered,  the  defendant  should  have  in- 
sisted that  the  balance  be  paid  then,  and  if  not  so  paid,  it 
should  have  refused  to  receive  the  money.  Instead  of  doing 
that,  it  accepted  the  amount  tendered,  and  extended  the  time 
for  the  payment  of  the  balance.  Having  elected  to  consider 
the  policy  in  force  by  the  acceptance  of  a  part  of  the  premium 
when  tendered,  it  cannot,  after  a  loss,  urge  as  a  defense  that 
it  was  not  all  paid.  More  than  enough  had  been  received  by 
the  defendant  to  carry  the  risk  past  the  date  of  the  fire,  at  the 
customary  short  rates.  It  is  also  in  evidence  that  Judge 
Doane,  who  was  then  representing  the  plaintiff,  called  upon 
the  general  manager  of  the  company,  Mr.  Hart,  after  the  fire, 
and  called  his  attention  to  the  fact  that  the  vvhole  premium 
had  not  been  paid,  and  inquired  if  that  was  the  objection  to 
the  payment  of  the  loss.  To  this  inquiry  Mr.  Hart  replied 
that  "  he  did  not  want  to  take  advantage  of  that  fact;  if  there 
was  nothing  else  than  that,  that  they  were  not  disposed  to 
take  advantage  of  the  fact  that  the  premium  had  not  all  been 
paid."     It  is  evident  that  the  defendant  regarded  the  condi- 
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tion  of  the  policy  in  relation  to  the  payment  of  the  premium 
waived.  Counsel  for  the  plaintiflF  in  error  is  mistaken  when 
he  says  that  the  first  instruction  "  assumes  that  the  condition 
of  the  policy  was  placed  in  the  policy  for  its  own  benefit." 
The  language  used  will  not  bear  such  a  construction.  Be- 
sides, this  condition  is  for  the  benefit  of  the  company;  it  was 
not  inserted  for  the  benefit  of  the  assured.  That  part  of  the 
second  and  third  instructions  relating  to  the  failure  of  the 
defendant  to  demand  the  premium  is  based  upon  the  testi- 
mony of  Mr.  Goodwin,  the  assistant  secretary  of  the  company, 
and  other  witnesses,  to  the  effect  that  it  was  usual  to  send 
around  a  collector  monthly  to  collect  unpaid  premiums.  The 
plaintiff  had  a  right  to  expect  that  the  money  would  be  called 
for.  •  These  instructions,  taken  together,  fairly  submitted  to  the 
jury  the  question  of  waiver  by  the  company  of  the  condition 
of  the  policy  relating  to  the  payment  of  the  premium. 

Error  is  assigned  upon  the  refusal  of  the  court  to  give  the 
following  requests  of  the  defendant:  — 

"  1.  The  jury  are  instructed  that  the  plaintiff  cannot  recover 
in  this  case  if  the  jury  find  that  the  entire  premium  contracted 
to  be  paid  by  plaintiff  was  not  paid  to  the  defendant  before 
the  loss  occurred,  unless  you  find  that  an  agent  of  the  defend- 
ant or  officer  of  the  company,  or  some  one  having  authority 
so  to  do,  waived  the  payment  of  the  same,  and  that  such 
waiver  of  payment  was  the  reason  why  plaintiff  did  not  pay 
the  same. 

"2.  The  jury  are  instructed  that  even  though  they  find  that 
Bome  one  had  authority  to  waive  the  payment  of  the  premium, 
or  any  portion  thereof,  until  such  time  as  might  suit  the  plain- 
tiff, and  did  so  waive  the  same,  and  you  further  find  that  the 
plaintiff  did  have  the  means  and  could  have  paid  the  premium 
before  the  loss  but  for  the  fact  that  he  forgot  to  do  so,  that  the 
plaintiff  cannot  recover  in  this  action,  nor  would  the  fact,  if 
you  should  so  find  from  the  evidence,  that  the  plaintiff  offered 
or  tendered  to  the  defendant  after  the  loss  such  unpaid  part  of 
the  premium,  relieve  the  plaintiff  from  his  neglect  to  pay  said 
premium  before  the  loss,  because  he  had  forgotten  so  to  do." 

The  first  request  doubtless  stated  the  rule  correctly,  and 
its  refusal  would  call  for  the  reversal  of  the  case  were  it  not 
for  the  fact  that  the  instructions  given  stated  the  law  upon 
the  question  of  waiver  quite  as  favorable  to  the  defendant. 
The  defendant's  second  request  was  objectionable,  in  that  it 
stated,  "  if  the  plaintiff  did  have  the  means  and  could  have 
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paid  the  premiums  before  the  loss,  but  for  the  fact  that  he  for- 
got to  do  so,  that  the  plaintiff  cannot  recover."  It  certainly 
was  immaterial  whether  the  plaintiflf  had  the  means  to  pay 
the  premium  or  not.  His  right  to  recover  for  the  loss  did  not 
depend  upon  that.  The  waiver  of  the  conditions  in  the  policy 
relating  to  payment  of  the  premium  did  not  depend  upon  the 
assured's  ability  to  pay. 

The  company  claims  that  after  the  policy  was  written,  "the 
risk  was  increased  by  means  within  the  control  or  knowledge 
of  the  assured."  At  the  time  of  the  issuing  of  the  policy,  and 
from  thence  until  the  loss  occurred,  the  building  insured  was 
occupied  by  a  tenant.  In  August  or  September  preceding  the 
fire,  the  tenant,  at  his  own  expense  and  without  the  knowledge 
or  consent  of  the  plaintiff,  built  an  addition  to  the  building 
insured.  The  assured  did  not  know  that  the  addition  had 
been  constructed  until  after  the  fire.  Unless  the  owner  is 
chargeable  with  the  acts  of  the  tenant,  the  policy  is  not  inval- 
idated by  the  erection  of  the  addition.  It  cannot  be  said  that 
the  tenant  was  the  agent  of  the  plaintifi'.  The  insured,  there- 
fore, was  not  bound  by  the  acts  of  the  tenant,  committed  with- 
out his  knowledge  or  consent.  We  believe  the  rule  to  be  this: 
That  when  a  tenant,  without  the  knowledge  or  consent  of  the 
insured,  erects  an  addition  to  the  house  covered  by  the  policy, 
it  does  not  avoid  the  policy,  unless  it  contains  a  stipulation  to 
the  efiect  that  an  increase  of  the  risk  by  a  tenant  will  render 
it  null  and  void:  Merrill  v.  Insurance  Co.  of  North  America^  23 
Fed.  Rep.  245;  Sanford  v.  Mechanics'  etc.  Ins.  Co.^  12  Cush. 
641;  White  v.  Mutual  Fire  Assur.  Co.,  8  Gray,  566;  Boardman 
V.  Merrimack  etc.  Ins.  Co.,  8  Cush.  583;  Franklin  Fire  Ins.  Co. 
V.  Gruver,  100  Pa.  St.  266. 

The  testimony  establishes  that  the  fire  did  not  originate  in 
the  addition,  but  that  the  building  insured  was  the  first  to 
take  fire  and  burn.  The  company  was  not  in  the  least  injured 
by  the  erection  of  the  addition. 

On  this  branch  of  the  case,  the  trial  court  instructed  the  jury 
that  "if  you  find  from  the  evidence  that  an  addition  was 
placed  on  said  building  after  the  insurance  was  taken,  but 
that  the  same  was  placed  there  without  the  knowledge  or  con- 
sent or  by  the  authority  of  the  plaintiff,  and  was  built  by  the 
tenai^  without  the  consent,  authority,  or  knowledge  of  the 
plaintiff,  and  that  the  fire  did  not  originate  in  said  addition 
or  in  the  building  to  which  it  was  attached,  then  the  building 
of  such  addition  would  not  prevent  the  plaintiff  from  recover- 
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ing  in  this  action."  The  idea  conveyed  by  this  instruction  is 
in  accordance  with  the  views  already  expressed  in  this  opinion, 
and  receives  our  approval. 

It  is  insisted  by  the  company  that  the  addition  at  the  time 
of  the  loss  was  used  as  a  place  of  prostitution.  It  is  undenied 
that  the  addition  was  used  for  that  purpose  up  to  within  two 
or  three  weeks  of  the  fire.  While  there  is  testimony  tending 
to  show  that  it  was  so  used  when  the  building  burned,  the  pre- 
ponderance supports  the  opposite  theory.  Mr.  Johnston,  the 
tenant,  testified  that  it  had  ceased  at  least  two  weeks  before 
the  fire.  If  his  testimony  be  true,  it  was  sufficient  to  authorize 
the  jury  in  finding  that  prostitution  had  ceased  before  the  lose 
occurred.  If  it  was  not  thus  used  when  the  building  was  burned, 
the  fact  that  prostitution  was  at  one  time  carried  on  in  the  addi- 
tion would  not  prevent  a  recovery.  Even  if  the  premises  were 
used  for  the  purpose  of  prostitution  at  the  time  of  the  fire,  it 
would  not  invalidate  the  policy.  The  policy  does  not  prohibit 
such  illegal  use.  Again,  it  is  shown  beyond  any  question  that 
the  plaintifl"  had  no  knowledge  that  the  premises  were  being 
used  for  such  illegal  purpose,  and  that  the  loss  did  not  occur 
from  such  use:  Hall  v.  People's  Mut.  F.  Ins.  Co.,  6  Gray,  185; 
Loehner  v.  Home  Mut.  Ins.  Co.,  17  Mo.  247.  The  trial  court 
correctly  stated  the  rule  thus:  "  If  you  find  from  the  evidence 
that  the  plaintiff  in  this  case  did  not  authorize,  and  had  no 
knowledge  of,  the  use  of  said  premises  for  prostitution,  and  that 
the  property  was  not  rented  for  that  purpose,  and  that  the 
plaintiff  had  no  knowledge  of  its  being  used  for  such  purposes, 
or  control  of  the  same,  but  that  the  same  was  perverted  by  the 
tenants  without  his  knowledge  or  consent,  the  fact  that  it  was 
used  as  a  place  of  prostitution,  if  you  so  find  from  the  evidence, 
would  not  prevent  the  plaintiff  from  recovering  in  this  action, 
and  the  said  policy  would  not  be  void  for  that  reason." 

The  plaintiff  in  error  asked  the  court  to  submit  seven  inter- 
rogatories to  the  jury  for  special  findings  of  fact,  which,  being 
refused,  are  made  the  basis  of  an  assignment  of  error.  In 
Floaten  v.  Ferrell,  24  Neb.  347,  it  was  held  that  "  the  statute 
confers  a  discretionary  power  upon  the  trial  courts  either  to 
give  or  withhold  questions  for  special  findings  of  fact.  Like 
other  powers,  the  exercise  of  which  are  left  to  the  discretion 
of  courts,  this  is  not  to  be  abused  or  exercised  arbitrarily,  or 
through  caprice."  This  is  the  correct  construction  of  the  stat- 
ute. We  fail  to  see  any  special  reasons  for  presenting  to  the 
jury  the  questions  propounded  by  the  company,  or  that  there 
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was  any  abuse  of  discretion  in  refusing  them.  We  perceive 
no  error  in  tlie  record,  and  the  judgment  of  the  lower  court  is 
aflfirmed.  ^_^ 

Insurance  —  Waivkr  of  Conditions  Relating  to  Payment  of  Pre- 
miums. —  The  right  to  declare  a  policy  of  insurance  void  for  the  non-pay- 
ment of  premiums  may  be  waived,  and  the  waiver  may  be  manifested  by  con- 
duct as  well  aa  by  words:  P/wenix  Im.  Co.  v.  Tomlinson,  125  Ind.  84;  21  Am. 
St.  Rep.  203,  and  note.  A  condition  as  to  the  prepayment  of  premiums 
may  be  waived  in  the  same  way:  Famum  v.  Phoenix  Ina.  Co.,  83  Cal.  246; 
17  Am.  St.  Rep.  233,  and  note.  A  condition  in  a  policy  of  fire  insurance  aa 
to  the  time  of  payment  of  premiums  may  be  waived  by  the  company:  Susque- 
hanna Ins.  Co.  T.  heavy,  136  Pa.  St.  499.  A  condition  in  a  policy  that  the 
company  would  not  be  liable  until  the  premium  is  paid  may  be  waived: 
Sriaquehanna  Mat.  etc.  Ins.  Co.  v.  Elkina,  124  Pa.  St.  484. 

Insurance  —  Alteration  of  Premises  by  Tenant.  —  Alteration  of  prem- 
ises by  a  tenant  will  not  avoid  the  policy  where  it  is  done  without  the  knowl- 
edge of  the  proprietor:  Padel/ord  v.  Providence  Oc  Ins,  Co.,  2  R.  L  102; 
67  Am.  Dec.  496,  and  note.  An  alteration  of  the  insured  premises  by  the 
erection  of  another  building  thereon  will  not  avoid  a  policy  which  declares 
that  such  a  change  will  make  it  optional  with  the  company  whether  or  not 
it  will  avoid  it:  Commercial  Ins.  Co.  v.  Mehlman,  48  111.  313;  95  Am.  Dec.  443, 
and  note.  Repairs  and  alterations  in  the  insured  premises  do  not  per  se  avoid 
the  policy,  but  it  places  upon  the  insured  the  hazard  of  increasing  the  liability 
of  the  insurer:  Oirard  Fire  etc  Ins.  v.  Stephenson,  37  Pa.  St  293;  78  Am.  Dec. 
423,  and  note.  An  addition  or  extension  to  an  insured  building  does  not  of 
itself  operate  as  an  increase  in  the  risk  and  thereby  avoid  the  policy:  Meyer 
V.  Queen  Im.  Co.,  41  La.  Ann.  1000.  Where  a  tenant  increases  the  risk  with- 
out the  consent  of  the  insurer,  and  a  loss  occurs  during  such  increase,  the 
ignorance  of  the  owner  as  to  the  increase  will  be  no  defense  to  a  condition 
for  its  forfeiture:  Long  v.  Beebert  106  Pa.  St.  466;  61  Am.  Rep.  532. 
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[29  Nebraska,  812.] 

Waoehs  —  Reooysry  from  Stake-holder.  —  Money  deposited  with  a  stake- 
holder, as  a  wager  on  the  result  of  a  horse-race,  can  be  recovered  from 
him  by  the  losing  party  depositing  it,  if  demanded  before  it  has  been  paid 
to  the  winner. 

Pleading.  —  Indefinite  Allegations  in  Pleadings  cannot  be  corrected 
and  made  more  definite  by  demurrer.     This  can  be  done  only  by  motion. 

C  C  Flansburg  and  L.  H.  Kent,  for  the  plaintiflF  in  error. 

J.  L.  Roherson  and  H.  J.  Whitmore^  for  the  defendant  in  error. 

Normal,  J.  This  action  was  commenced  in  the  county 
court  of  Harlan  County  by  C.  A.  Bennett,  the  defendant  in 
error,  to  recover  four  hundred  dollars  from  Oscar  H.  Deaver, 
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the  plaintiff  in  error,  for  money  deposited  by  Bennett  with 
Deaver  as  stake-holder,  as  a  wager  on  a  horse-race.  The  peti- 
tion filed  in  that  court  states  "that  plaintiff,  on  or  about  the 
eleventh  day  of  August,  1888,  made  a  wager  with  one  W.  J. 
Fitch,  upon  the  result  of  a  certain  horse-race  which  afterwards 
was  to  take  place  on  the  race- track  in  the  town  of  Orleans,  and 
thereupon  plaintiff  and  said  Fitch  each  paid  over  to  the  de- 
fendant,  Oscar  Deaver,  the  sum  of  four  hundred  dollars  to  abide 
the  result  of  said  race;  and  that  afterwards  said  race  took 
place,  and  by  the  said  decision  of  the  judges  in  said  race,  the 
plaintiff  lost  said  wager.  Plaintiff  further  alleges  that  he  no- 
tified said  stake-holder,  Oscar  Deaver,  not  to  turn  over  said 
money  to  said  Fitch,  which  the  said  Deaver  refused  to  do,  but 
paid  the  same  over  to  Fitch,  who  still  holds  the  same.  Where- 
fore the  plaintiff  prays  judgment  against  said  defendant  for 
four  hundred  dollars,  and  interest  from  August  11,  1888,  and 
costs  of  suit." 

The  defendant  demurred  to  the  petition,  alleging  that  it  did 
not  state  sufficient  facts  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled,  and  the  defendant  electing  to  stand 
on  his  demurrer,  a  judgment  was  rendered  for  the  plaintiff  for 
four  hundred  dollars.  To  reverse  the  judgment,  the  defendant 
prosecuted  error  to  the  district  court  where  the  judgment  was 
affirmed.     The  case  is  here  on  error. 

Two  questions  are  raised  by  the  demurrer:  1.  Can  money 
which  has  been  deposited  with  a  stake-holder  as  a  wager  on  the 
result  of  a  horse-race  be  recovered  by  the  party  depositing  the 
same  from  the  stake-holder,  if  demanded  after  the  wager  is 
decided  and  before  the  money  has  been  paid  to  the  winner? 
2.  Does  the  petition  allege  that  a  demand  was  made  before  the 
money  was  turned  over  by  the  defendant  to  Fitch? 

Tlie  legislature,  in  1887,  amended  section  214  of  the  Criminal 
Code  to  read  as  follows:  "  Every  person  who  shall  play  at  any 
game  whatever  for  any  sum  of  money  or  other  property  of 
value,  or  shall  bet  any  money  or  property  upon  any  gaming- 
table, bank,  or  device  prohibited  by  law,  or  at  or  upon  any 
other  gambling  device,  or  who  shall  bet  at  any  game  played 
at  or  by  means  of  any  such  gaming-table  or  gambling  device, 
shall,  upon  conviction,  be  fined  in  any  sum  not  less  than  one 
hundred  dollars  and  not  exceeding  three  hundred  dollars,  or 
be  imprisoned  in  the  penitentiary  not  more  than  one  year; 
and  upon  a  second  or  any  subsequent  conviction  shall  be  fined 
in  any  sum  not  less  than  three  hundred  dollars  and  not  ex- 
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ceeding  five  hundred  dollars,  or  be  imprisoned  in  the  peniten- 
tiary not  more  than  two  years;  provided,  that  if  any  person  or 
persons  who  shall  lose  any  property  or  money  in  a  gambling- 
house  or  other  place,  either  at  cards  or  by  means  of  any  other 
gambling  device  or  game  of  hazard  of  any  kind,  such  person, 
the  wife  or  guardian  of  such,  his  heirs,  legal  representatives, 
or  creditors,  shall  have  the  right  to  recover  the  money,  or  the 
amount  thereof,  or  the  property,  or  the  value  thereof,  in  a  civil 
action,  and  may  sue  each  or  all  persons  participating  in  the 
game,  and  may  join  the  keeper  of  the  gambling-house  or  other 
place  in  the  same  action,  who  shall  be  jointly  and  severally 
liable  for  any  money  or  property  lost  in  any  game  or  through 
any  gambling  device  of  any  kind,  and  no  title  shall  pass  to 
said  property  or  money,  and  in  an  action  to  recover  the  same 
no  evidence  shall  be  required  as  to  the  specific  kind  or  denom- 
ination of  money,  but  only  as  to  the  amount  so  lost." 

The  plaintiff  insists  that  he  is  entitled  to  recover  the  money 
under  the  proviso  clause  of  the  above  quoted  section,  claiming 
that  horse-racing  is  a  "  game  of  hazard."  As  we  construe  the 
language  of  this  section,  it  has  no  application  to  the  case  at 
bar.  It  only  authorizes  a  recovery  against  the  persons  .parti- 
cipating in  the  game,  and  the  keeper  of  the  gambling-house  or 
other  place  where  the  money  or  property  was  lost.  It  is  evi- 
dent that  where  the  stake-holder  takes  no  part  in  the  game,  an 
action  cannot  be  maintained  against  him  under  this  statute: 
Riddle  v.  Perry,  19  Neb.  505.  The  petition  does  not  allege 
that  the  defendant  took  a  part  in  the  race.  Whether  money 
lost  on  the  result  of  such  a  race  can  be  recovered  from  the 
persons  participating  therein  we  do  not  decide,  as  the  question 
does  not  arise  in  this  case. 

There  being  no  legislative  enactment  authorizing  the  main- 
tenance of  this  suit,  can  the  plaintiff  recover  under  the  prin- 
ciples of  the  common  law?  A  similar  case  was  before  this 
court  at  the  January  term,  1886,  in  the  case  of  Riddle  v.  Perry ^ 
19  Neb.  505.  The  then  Chief  Justice  Maxwell,  in  the  opinion 
filed  in  that  case,  says:  "  At  common  law,  where  the  wager  is 
illegal,  either  party  may  claim  the  money  deposited  by  him 
from  the  stake-holder,  even  after  the  wager  is  decided  against 
such  party,  if  the  demand  is  made  before  the  money  is  ac- 
tually paid  over.  If,  however,  the  stake-holder  has  paid  the 
money  over  to  the  winner  before  notice  or  demand  upon  him 
by  the  loser,  he  is  exonerated,  and  no  action  will  lie  againat 
him  by  the  loser  to  recover  the  same." 

Am.  Si.  B«p.  ,  Vou  XX  VL  -  27 
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Undoubtedly  that  is  a  correct  statement  of  the  law  on  the 
subject,  and  it  is  well  sustained  by  the  decisions  of  the  highest 
courts  of  the  other  states:  CoUamer  v.  Day^  2  Vt.  146;  Tarle- 
ton  V.  Baker,  18  Vt.  1;  Stacy  v.  Foss,  19  Me.  335;  36  Am.  Dec. 
755;  Ball  v.  Gilbert,  12  Met.  397;  Perkins  v.  Eaton,  3  N.  H. 
155;  Wilkimon  v.  Tousley,  16  Minn.  299  (263);  10  Am.  Rep. 
138;  Bledsoe  v.  Thompson,  6  Rich.  44;  57  Am.  Dec.  777;  Cleve- 
land V.  Wolff,  7  Kan.  184. 

The  statute  in  force  when  the  cause  of  action  in  Riddle  v. 
Perry,  19  Neb.  505,  occurred  made  betting  on  a  horse-race  a 
penal  offense,  and  it  is  conceded  that  that  law  was  repealed  by 
the  legislature  in  1887,  when  it  adopted  the  above  quoted  sec- 
tion 214  of  the  Criminal  Code.  That  case  is  therefore  not 
authority  now,  unless  contracts  of  wager  on  the  result  of  a 
horse«race  are  illegal  when  not  declared  so  by  legislative  enact- 
ment 

The  rule  at  the  common  law  was,  that  all  wagering  contracts 
that  were  contrary  to  good  morals  or  public  policy  were  illegal 
and  void.  The  courts  of  England  at  an  early  day  held  that 
betting  on  a  horse-race  was  not  opposed  to  good  morals.  The 
courts  of  that  country  reluctantly  followed  this  early  precedent, 
until  the  common-law  interpretation  of  wagering  contracts  was 
changed  by  the  statutes  of  8  and  9  Victoria,  which  made  all 
contracts  of  wager  void.  Is  betting  on  the  result  of  a  race 
contrary  to  good  morals?  We  are  not  bound  by  the  decisions 
of  the  courts  of  England  in  determining  that  question. 
Whether  a  thing  in  the  eyes  of  the  law  is  moral  or  immoral 
may  depend  largely  upon  when  and  where  it  occurred.  An 
act  may  be  upheld  as  moral  in  one  country  and  be  regarded 
as  immoral  in  another.  A  wager  contract  might  have  been 
sustained  a  hundred  years  ago  as  being  in  conformity  with 
good  morals,  and  be  condemned  to-day  as  immoral.  In  this 
country,  betting  on  a  race  is  now  generally  regarded  as  against 
sound  morals.  As  a  general  rule,  the  courts  of  this  country, 
in  the  more  recent  decisions,  have  refused  to  enforce  all  wager- 
ing contracts,  even  though  they  are  not  declared  illegal  by 
statute.  Such  contracts  are  certainly  against  good  morals,  a 
detriment  to  society,  and,  under  the  principles  of  the  common 
law,  are  illegal  and  void. 

The  case  in  all  its  facts  like  the  one  at  bar  is  Wilkinson  v. 
Tousley,  16  Minn.  299;  10  Am.  Rep.  139.  In  that  state,  as  in 
this,  the  betting  on  the  result  of  a  horse-race  is  not  made  ille- 
gal by  statute.    The  court  held  in  that  case  that  the  wager 
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-was  illegal  and  that  the  money  was  recoverable  from  the  stake- 
liolder  by  the  loser.  Berry,  J.,  in  delivering  the  opinion  of  the 
court,  after  reviewing  the  decisions  of  the  court  of  England 
and  this  country  on  the  subject,  says:  "From  the  standpoint 
from  which  the  subject  of  wager  contracts  was  viewed  by  the 
courts  in  England  at  the  time  when  it  was  originally  deter- 
mined as  a  rule  of  law  that  wagers  upon  indifferent  subjects 
or  questions  were  valid  contracts,  they  were  not  regarded  as 
contrary  to  good  morals  or  sound  public  policy.  And  this 
rule,  having  become  established,  has  been  followed,  though,  as 
remarked  by  Le  Blanc,  J.,  in  Gilbert  v.  Sykes,  16  East,  156: 
'  It  has  often  been  lamented  that  actions  upon  idle  wagers 
■should  ever  have  been  maintained  in  courts  of  justice.'  The 
practice  seems  to  have  prevailed  before  that  full  consideration 
of  the  subject  which  has  been  had  in  modern  times.  Whether 
it  was  necessary  for  the  English  courts  to  follow  such  a  rule, 
^fter  having  clearly  ascertained  that  it  rested  upon  an  unsound 
foundation,  we  need  not  inquire;  but  in  announcing  a  rule 
-where  none  has  been  before  announced,  the  question  is,  whether 
we  shall  blindly  adopt  a  doctrine  which  is  admitted  to  have 
been  originally  wrong,  both  in  morals  and  in  law,  and  from 
which  the  courts  of  England  would  gladly  escape  were  they 
not  hampered  by  precedents,  or  whether  we  shall  give  full 
scope  to  the  broad  principle  that  contracts  contrary  to  good 
morals  and  sound  public  policy  are  invalid,  and  that  therefore 
wagers,  as  contracts  of  that  ch'aracter,  are  not  to  be  sustained. 
We  have  no  hesitation  in  adopting  the  latter  course;  and  in- 
stead of  resting  our  conclusion  upon  the  ground  taken  in  New 
Hampshire  and  Vermont,  that  the  common  law  upon  this 
fiubject  has  not  been  adopted  here,  we  prefer  to  say  that  the 
rule  by  which  these  wager  contracts  have  been  tolerated  was 
a  perversion  of  the  common  law,  and  contrary  to  one  of  its 
fundamental  principles;  that  it  was  based  upon  a  false  and 
mistaken  notion  of  good  morals  and  sound  public  policy;  and 
that  as  all  such  contracts  are  condemned  by  the  more  enlight- 
ened views  of  morality  and  public  policy  which  now  prevail, 
they  ought  to  be  condemned  by  the  courts.  This  is  not  to 
disregard  or  abrogate  the  common  law,  but  to  restore  and  to 
follow  one  of  its  acknowledged  principles,  from  which  the 
English  courts  have  manifestly  departed.  We  therefore  hold 
the  wager  in  this  case  illegal  and  invalid." 

In  Bledsoe  v.  Thompson,  6  Rich.  44,  57  Am.  Dec.  777,  the 
plaintiff  sued  to  recover  money  deposited  by  him  with  the  de- 
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fendant  as  stake-holder,  as  a  wager  on  a  horse-race.  The  wager 
was  decided  against  the  plaintiff,  who  notified  the  defendant 
not  to  pay  the  money  over,  but  the  defendant  paid  the  money 
afterwards  to  the  winner.  The  supreme  court  of  South  Caro- 
lina held  the  contract  illegal,  and  that  the  plaintiff  could  re- 
cover his  money,  notwithstanding  the  statutes  of  that  state 
did  not  make  betting  on  such  a  race  a  penal  offense.  To  the 
same  effect  are  Perkins  v.  EaloUy  3  N.  H.  152;  Hoit  v.  Hodge^ 
6  N.  H.  104;  25  Am.  Dec.  451;  Stacy  v.  Foes,  19  Me.  335;  36- 
Am.  Dec.  755;  Wheeler  v.  Spencer^  15  Conn.  28;  Hale  v.  Sher- 
wood, 40  Conn.  332;  16  Am.  Rep.  37;  Cleveland  v.  Wolff,  7  Kan. 
184. 

A  wagering  contract  being  illegal,  either  party  to  it  may 
retrace  the  illegal  step,  and  demand  his  money  or  property  put 
up,  at  any  time  before  it  is  turned  over  to  the  winner.  The 
stake  does  not  belong  to  the  winner  until  received  by  him,  nor 
does  it  belong  to  the  stake-holder.  While  in  the  hands  of  the 
stake-holder,  it  belongs  to  the  party  depositing  it.  This  case, 
therefore,  falls  within  the  rule  laid  down  in  Riddle  v.  Perry,  1& 
Neb.  505,  and  is  governed  thereby. 

The  point  is  made  that  the  petition  does  not  allege  that  a 
demand  was  made  for  the  money  before  it  was  paid  over.  The 
petition  states  that  the  plaintiff  notified  the  defendant  not  to 
turn  over  the  money  to  Fitch,  which  he  refused  to  do,  but 
paid  it  over  to  Fitch.  While  the  allegations  of  the  petition 
in  regard  to  the  demand  made  by  the  plaintiff  are  not  very 
full  and  definite,  yet  we  think  it  sufficiently  appears  that  the 
meney  had  not  been  paid  over  when  the  defendant  was  notified 
that  the  plaintiff  claimed  it.  If  the  defendant  desired  a  more 
definite  statement  of  the  facts,  he  should  have  filed  a  motion 
for  that  purpose.  The  allegations  are  sufficient  to  resist  a 
demurrer. 

The  judgment  of  the  district  court  was  right,  and  is  affirmed. 


Waokbs  —  RiooTKRT  ntOM  Stakx-holokb.  — Money  held  by  a  stake-holder 
on  •  bet  may  be  reoorered  by  the  depositor,  prorided  he  notifies  him  not  to 
pay  it  over:  Oilmort  r.  Woodcock,  69  Me.  118;  31  Am.  Rep.  266,  and  note( 
A\ford  ▼.  Burlee,  21  Ga.  46;  68  Am.  Deo.  449,  aod  note;  TarleUm  r.  Baker,  18 
Vt.  9;  44  Am.  Deo.  358,  and  note;  Shackltford  v.  Ward,  3  Ala.  37;  36  Am. 
Dec  435,  and  note.  The  action  may  be  maintained  only  after  sach  request 
has  been  made  to  the  holder:  Daiteg  r.  Phelan,  82  Oa.  243. 
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National  Docks  and  New  Jbrsbt  Junction 
Connecting  Kailway  Co.  v.  State,  United 
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[53  Nbw  Jibskt  Lav,  217.] 
flULROADS — EhININT  DOMAIN  —  COMDEHNATIOH  OV  CrOSSINO.  — One  ItuI* 

road  may  condemn  a  right  of  way  to  cross  another  which  is  intersected 
by  its  route.  After  such  condemaatioQ  the  place  of  crossing  remains  in 
the  common  ase  of  both  roads  for  the  exercise  of  their  respective  fran- 
chises, and  the  manner  of  crossing  must  not  be  destructive  of  the  ability 
of  the  road  crossed,  to  fully,  fairly,  and  freely  exercise  its  franchises. 

Aailboabs  —  Eminent  Domain — Conuemnation  of  Crossing. — One  rail* 
road  in  condemning  a  right  of  way  to  cross  another  may  determine  by 
the  location  of  its  route  how  and  where  it  will  cross. 

Eminent  Domain  —  Condemnation  or  Crossino  bt  Railroad —  Damages. 
— Where  the  petition  for  the  condemnation  of  the  right  to  cross  one  railroad 
by  another  prescribes  the  manner  of  crossing,  the  condemning  company 
Mrill  be  compelled  to  make  compensation  only  for  a  crossing  in  the  man- 
ner specified;  and  if  such  crossing  is  afterwards  materially  changed,  com- 
pensation for  the  damage  occasioned  by  such  change  must  be  made. 

dciNBKT  Domain  —  Condemnation  or  Crossing  bt  Railroad —  Damages. 

—  Where  a  petition  for  the  condemnation  by  one  railroad  of  a  right  of 
way  to  cross  the  road  of  another  describes  the  exact  manner  of  using  th« 
right  of  way  to  be  acquired,  compensation  is  limited  to  such  damages 
as  may  result  from  such  use;  and  it  is  not  presumed,  as  in  case  of  a  gen- 
eral condemnation,  that  all  damages,  both  present  and  prospective,  in- 
eluding  those  occasioned  by  subsequent  changes  in  the  plan  of  cross- 
ing, have  been  considered  and  allowed. 

CifiNBM-n  Domain  —  Condemnation  or  Crossing  bt  Railroad  —  Certiorari. 

—  Where  a  petition  by  one  railroad  for  the  condemnation  of  a  right  to 
eross  the  road  of  another  specifies  the  manner  of  crossing,  the  legality 
•f  the  proposed  plan  may  be  conveniently  and  properly  questioned  be- 
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fore  the  condemnation  proceeds  only  by  the  snpreme  conrt,  nnder  it» 
general  snpervisory  powers,  upon  certiorari. 

Ekinbnt  Domain  —  Condemnation  o»  (.'rossinq  by  Railroad. — Ability 
to  enjoy  all  its  privileges  and  to  perform  all  its  dutiM  in  a  proper  and 
reasonable  manner,  being  secured  to  a  railroad  company  whose  road  is 
erossed  by  another,  the  former  must,  upon  being  fally  compensated  for 
the  right  of  way,  submit  to  the  necessary  inconvenience  and  damage 
which  such  crossing  may  occasion. 

■mNKNT  Domain  —  Condemnation  or  Crossinq  bt  Railroad  —  Measurs 
or  Damaqes.  —  Where  a  railroad,  in  its  petition  to  condemn  a  right 
of  way  across  another  railroad,  fails  to  define  how  it  will  cross,  but  seeks- 
to  condemn  the  privilege  of  crossing  generally,  damages  should  be  assessed^ 
not  only  for  the  manner  of  crossing  at  present  lawful  and  necessary,  but 
also  for  lawful  changes  in  that  manner  of  crossing  in  the  future. 

Eminent  Domain — Condemnation  of  Crossing  by  Railroad  —  Equitablk 
Requlation.  —  Where  one  railroad  acquires  the  right  to  cross  another, 
either  generally  or  specially,  by  condemnation  proceedings,  equity  may 
be  invoked,  in  case  of  subsequent  conflict  between  such  companies,  to  se- 
cure to  each  the  enjoyment  of  its  privileges  in  a  lawful  manner. 

Bminbnt  Domain  —  Condemnation  or  Crossino  by  Railroad  —  Descrip- 
tion. —  In  condemnation  proceedings  by  one  railroad  company  to  obtain 
a  crossing  over  the  road  of  another,  the  land  sought  to  be  condemned 
must  be  within  the  located  route  of  the  condemning  company,  and  must 
be  descibed  with  such  certainty  as  to  be  capable  of  definite  and  onmis* 
takable  ascertainment;  otherwise  the  proceedings  are  void. 

Railroads  or  Less  Length  than  One  Mile  are  Legal,  if  of  pablio  nse 
and  benefit,  and  a  connection  between  two  existing  railroads  may  be  ao> 
eomplished  by  an  independent  corporation  organized  for  that  purpose. 

Oilbert  Collins  and  John  R.  Emery^  for  the  plaintiflF  in  error. 

James  B.  Vredenburgh  and  Joseph  D.  Bedle^  for  the  defend* 
ants  in  error. 

Per  Curiam.  The  judges  voting  to  reverse  the  judgment  of 
the  supreme  court  in  the  above-entitled  cause  concur  in  the 
opinion  delivered  by  the  chancellor,  except  so  far  as  it  holds 
the  petition  to  be  defective.  Deeming  the  petition  sufScient^ 
we  think  the  judgment  below  should  be  reversed. 

The  Chancellor.  The  plaintiff  in  error  was  organized  in 
pursuance  of  the  provisions  of  the  act  to  "  authorize  the  forma- 
tion of  railroad  corporations,  and  regulate  the  same,"  approved 
April  2, 1873  (Revision,  p.  925),  and  its  supplements,  known  as 
the  general  railroad  law,  for  the  purpose  of  building  a  rail- 
road, about  two  thousand  six  hundred  feet  long,  within  the- 
corporate  limits  of  Jersey  City.  On  the  10th  of  December, 
1888,  it  filed  a  survey  of  the  route  and  location  of  its  proposed 
road.  That  survey  provides  that  it  is  to  commence  at  a  point 
in  the  route  of  the  National  Docks  railroad  south  of  Mont- 
gomery Street,  and  run  northerly  several  courses,  about  fifteen 
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hundred  feet,  to  the  lands  of  the  defendants,  and  then,  for 
more  than  one  thousand  feet,  through  the  defendants'  lands 
to  a  point  in  the  route  of  the  New  Jersey  Junction  Railroad 
Company,  thus  forming  a  direct  connection  between  the  routes 
of  the  National  Docks  and  New  Jersey  Junction  railroads. 
The  land  of  the  defendants  first  traversed  by  this  route  is  an 
embankment,  immediately  adjoining,  running  parallel  with, 
and  elevated  about  twenty-three  feet  above  Railroad  Avenue, 
one  of  the  public  streets  of  Jersey  City.  Upon  this  embank- 
ment, for  many  years,  the  main  line  of  the  defendants'  rail- 
road was  constructed  and  operated,  but  that  line  now  being 
shifted  to  the  north,  the  embankment  is  occupied  by  a  side- 
track. Immediately  north  of  this  embankment,  for  two  or 
three  hundred  feet,  is  ground,  raised  to  the  grade  of  the  old 
embankment  by  filling  up  a  hollow,  which  the  defendants  pro- 
pose to  use,  in  connection  with  their  old  main  line  embank- 
ment, as  a  car-yard,  made  necessary  by  the  elevation  of  their 
tracks  through  Jersey  City.  North  of  this  land  is  an  embank- 
ment, upon  which  the  defendants'  new  main  line  is  constructed, 
and  then  some  partially  filled  but  unused  meadow.  The  ter- 
minus of  the  route  is  at  or  near  the  point  where  the  New  Jer- 
sey Junction  railroad  crosses  the  defendants'  right  of  way,  from 
their  main  line  to  their  freight  depots  in  Harsimus  cove,  over 
which,  upon  an  elevated  iron  trestle  or  bridge,  its  freight  tracks 
are  laid. 

When  the  New  Jersey  Junction  railroad,  as  it  is  at  present 
constructed,  emerges  from  under  the  defendants'  freight  line, 
it  curves  to  the  east  and  ascends  to  the  defendants'  main  line, 
making  a  connection  with  it,  although  its  filed  route  shows 
that  it  was  contemplated  that  the  main  line  should  not  curve 
to  the  east,  but  continue  in  a  southerly  direction. 

This  curved  extension  to  the  connection  with  the  defendants' 
road  is  in  the  location  of  Branch  No.  7,  represented  upon  the 
filed  route  of  the  New  Jersey  Junction  railroad,  and  although, 
as  constructed,  it  appears  to  be  a  continuation  of  the  main  line, 
it  is  called  "  Branch  Railroad  No.  7."  At  a  point  nearly  op- 
posite the  commencement  of  this  curve,  or  the  place  of  de- 
parture of  Branch  No.  7  from  the  main  line  of  the  Junction 
railroad,  the  defendants  have  cut  through  the  embankment 
upon  which  their  new  main  line  is  constructed,  walled  the  cut, 
and  carried  their  main  line  over  it  upon  a  bridge.  Through 
this  cut,  under  the  bridge,  they  have  laid  two  tracks.  It  is 
in  evidence  that  their  purpose  in  making  this  cut  was  to  pro- 
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vide  an  undergrade  connection,  through  their  land,  with  the 
National  Docks  Railroad,  but  that  such  intention  has  beea 
abandoned.  The  plaintiflf  now  proposes  to  utilize  this  cut  for 
its  road,  and  to  continue  it,  with  suitable  walls,  southerly, 
through  the  defendants*  proposed  car-yard  to  Railroad  Avenue. 
As  the  plaintiflf 's  road  must  cross  that  avenue  above  or  below 
the  street's  grade  (Revision,  p.  930,  sec.  14),  and  it  appears  to 
be  impracticable  for  it  to  cross  below  the  grade,  it  will  be  neces- 
sary for  it,  after  it  passes  the  defendants*  main  line,  to  gradu- 
ally raise  the  bottom  of  its  cut  through  the  defendants'  land, 
so  that,  at  Railroad  Avenue,  it  may  be  the  requisite  distance 
above  the  surface  of  that  street.  In  that  event,  to  enable  the 
defendants  to  use  their  land  between  their  main  line  and  Rail- 
road Avenue  for  a  car-yard,  on  both  sides  of  this  cut,  the  grade 
must  be  gradually  raised  from  the  new  main  line  southerly. 
The  maximum  of  the  change  thus  required  will  be  at  the 
embankment  upon  which  the  old  main  line  was  constructed, 
eight  feet  and  a  half  above  the  present  grade  at  that  point,  and 
three  feet  and  ten  inches  above  the  grade  of  the  defendants' 
new  main  line. 

By  its  petition  for  the  appointment  of  commissioners  to 
assess  the  compensation  and  damages  to  be  paid  to  the  defend- 
ants for  the  proposed  crossing,  the  plaintiff  has  specified  the 
manner  in  which  it  intends  to  cross  that  part  of  the  defend- 
ant's lands  which  appears  to  be  necessary  for  railroad  purposes. 
The  cut,  together  with  that  now  existing  under  the  defend- 
ants' main  line,  is  to  be  524  feet  long,  walled  on  both  sides 
with  walls  constructed  of  stone  resting  on  solid  foundation, 
twelve  feet  in  width  at  the  bottom  and  five  feet  in  width  at  the 
top,  with  a  batter  on  the  inner  face  of  half  an  inch  to  a  foot 
The  inner  faces  of  the  wall  are  to  be  thirty  feet  apart  at  the 
level  of  the  rails  in  the  proposed  road.  These  walls  are  to 
unite  with  and  continue  the  walls  which  support  the  defend- 
ants* main  line  over  the  cut  now  existing  under  that  line,  and 
to  gradually  rise,  upon  a  grade  of  eighty-two  hundredths  of  a 
foot  to  each  one  hundred  feet,  until,  at  Railroad  Avenue,  they 
shall  be  thirty-one  feet  above  the  crown  of  the  road-bed  of  that 
highway.  The  walls  are  to  be  competent  to  support  half- 
through  girder  railroad  bridges  at  every  point;  and  the  defend- 
ants are  to  have  the  right  to  use  the  walls  to  support  such 
bridges,  and  for  all  other  purposes  which  will  not  interfere  with 
the  proper  use  of  the  plaintiff's  proposed  railroad. 

At  this  point  in  the  statement  of  facts,  two  inquiries  are  pre- 
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fiented:  1.  Whether,  in  acquriring  the  crossuig  over  an  exist- 
ing railroad,  a  condemning  company  may,  by  its  petition, 
designate  the  manner  of  crossing,  and  make  compensation  for 
such  crossing  only,  or  whether  it  must  condemn  the  right  to 
oross  generally,  subject  to  such  restrictions  and  requirements 
in  the  use  of  the  right  it  may  acquire  as  the  court  of  chancery 
may  reasonably  prescribe,  making  compensation  predicated 
upon  anticipated  and  possible  regulation;  and  2.  Whether  a 
■crossing  which  interferes  with  the  present  use  or  intended  use 
of  railroad  lands  for  railroad  purposes  is  lawful. 

The  right  of  one  railroad  to  cross  another  which  is  inter- 
sected by  its  route  is  so  plainly  essential  to  its  construction 
for  any  considerable  distance  that  it  has  become  indisputably 
established  by  implication  from  mere  authority  to  build  a  rail- 
road between  given  points:  Morris  etc.  R.  R.  Go.  v.  Central 
R.  R.  Co.,  31  N.  J.  L.  205;  State  National  R^y  Co,  v.  Easton  etc. 
R.  R.  Co.,  36  N.  J.  L.  182;  New  Jersey  Southern  R.  R.  Co.  v. 
Long  Branch  CommWs,  39  N.  J.  L.  28;  New  York  etc.  R.  R.  Co. 
v.  Drummond,  46  N.  J.  L.  644;  and  the  general  railroad  law 
recognizes  this  right  in  railroads  incorporated  under  it  in 
terras  so  unambiguous  as  to  be  tantamount  to  express  author- 
ity: Revision,  p.  934,  sec.  36;  State  v.  Hudson  Tunnel  Co.,  38 
N.  J.  L.  548.  The  right,  however,  is  by  implication  from  ne- 
cessity, and  its  exercise  must  therefore  be  limited  by  the  neces- 
sity of  the  condemning  road. 

In  the  condemnation  of  a  crossing  over  the  lands  of  another 
railroad  which  are  necessary  for  railroad  purposes,  all  that  is 
acquired  is  a  right  of  way.  After  such  condemnation,  the 
place  of  crossing  remains  in  the  common  use  of  both  railroads 
for  the  exercise  of  their  respective  franchises.  The  manner 
of  crossing  is  not  to  be  destructive  of  the  ability  of  the  road 
orossed  to  fully,  fairly,  and  freely  exercise  its  franchises:  State 
National  R'y  Co.  v.  Easton  etc.  R.  R.  Co.,  36  N.  J.  L.  181;  New 
Jersey  Southern  R.  R.  Co.  v.  Long  Branch  Comm'rs,  39  N.  J.  L. 
28;  Lehigh  Valley  R.  R.  Co.  v.  Dover  and  Rockaway  R.  R.  Co., 
43  N.  J.  L.  528;  New  York  etc.  R.  R,  Co.  v.  Drummond,  46  N.  J.  L. 
«44. 

It  is  not  perceived  that  there  can  be  tenable  or  sufficient 
objection  to  the  designation  of  the  manner  of  crossing  in  the 
petition  in  condemnation  proceedings. 

It  is  within  the  power  of  one  railroad  to  determine  by  the 
location  of  its  route  where  it  will  cross  another:  National 
Docks  R.  K  Co.  V.  Central  R.  R.  Co.,  32  N.  J.  Eq.  755.     And 
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it  is  impossible  to  perceive  a  sufficient  reason  why  it  may  not 
also  determine,  within  lawful  bounds,  how  it  shall  cross  the 
other.  When  a  crossing  is  sought  in  a  manner  specified  in  its 
petition,  the  condemning  company  will  make  compensation  for 
a  crossing  in  that  single  manner,  which,  if  it  may  thereafter 
be  materially  changed,  may  not  be  so  changed,  without  addi- 
tional compensation  for  the  damage  which  the  change  may 
occasion.  The  specification,  upon  the  record,  of  the  exact 
method  of  using  the  right  of  way  to  be  acquired,  limits  the 
compensation  to  the  damages  which  may  result  from  such  use, 
and  there  can  be  no  presumption,  as  in  case  of  a  general  con- 
demnation (Lewis  on  Eminent  Domain,  sec.  565;  and  Van 
Schoick  V.  Delaware  etc.  Canal  Co.,  20  N.  J.  L.  249;  Ten  Eyck 
V.  Delaware  etc.  Canal  Co.,  18  N.  J.  L.  200;  37  Am.  Dec.  233; 
Delaware  and  Raritan  Canal  Co.  v.  Lee,  22  N.  J.  L.  243;  Tren- 
ton Water  Power  Co.  v.  Chambers,  13  N.  J.  Eq.  199),  that  all 
damages,  both  present  and  prospective,  including  those  occa- 
sioned by  subsequent  changes  in  the  plan  of  crossing,  have 
been  considered  and  allowed. 

When  the  petition  prescribes  the  manner  of  crossing,  the 
effect  upon  the  road  crossed  being  thereby  discernible,  it  is 
apparent  that  the  legality  of  the  proposed  plan  may  be  con- 
veniently and  properly  questioned  before  the  condemnation 
proceeds,  not  by  the  judge  to  whom  the  petition  is  presented, 
whose  jurisdiction  is  limited  by  statute,  but  by  the  supreme 
court,  under  its  general  supervisory  powers,  upon  certiorari: 
Morris  etc.  R.  R.  Co.  v.  Hudson  Tunnel  Co.,  38  N.  J.  L.  648. 

At  this  point  the  second  question  suggested,  whether  a 
crossing  which  interferes  with  the  present  use  or  intended  use 
of  railroad  lands  for  railroad  purposes  is  lawful,  arises. 

As  has  been  stated,  in  the  acquisition  of  a  right  to  cross, 
the  ability  of  the  existing  company  to  fully,  fairly,  and  freely 
exercise  its  franchises  is  not  to  be  destroyed.  It  is  not  the 
policy  of  the  law  to  cripple  or  destroy  one  highway  for  the 
purpose  of  erecting  another.  The  purpose  is  to  preserve, 
multiply,  and  maintain  highways  for  the  development  of  the 
country  and  the  general  public  benefit.  And  this  purpose  is 
especially  manifested  in  the  general  railroad  law,  where  there 
exists  a  prohibition  against  the  condemnation  of  lands  used 
for  railroad  purposes,  except  for  a  mere  crossing.  But  it  does 
not  follow  that  the  precise  existing  use  of  the  land  crossed 
may  not  be  interfered  with.  There  can  be  no  reason  why 
such  nse  should  not  yield,  if  the  proposed  interference  with  it. 
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is  necessary,  and  of  a  character  that  will  not  destroy  the  rea- 
sonably fair  enjoyment  and  exercise  of  the  franchises  of  the 
company  whose  road  is  crossed.  Ability  to  enjoy  all  its  priv- 
ileges, and  to  perform  all  its  duties  in  a  proper  and  reasonable 
manner,  being  secured  to  the  latter  company,  it  must,  upon 
being  duly  compensated,  submit  to  the  necessary  inconve- 
nience and  damage  which  the  crossing  may  occasion.  This 
view  of  the  law  has  already  found  expression  in  this  court, 
both  in  Neiv  York  etc.  R.  R.  Co.  v.  Drummond,  46  N.  J.  L.  644, 
and  Morris  etc.  R.  R.  Co.  v.  Hudson  Tunnel  Co.,  38  N.  J.  L.  648. 

In  recognizing  the  right  of  the  condemning  company  to 
specify  a  lawful  manner  of  crossing,  and  to  condemn  a  cross- 
ing in  that  manner,  the  right  to  condemn  without  such  speci- 
fication must  not  be  lost  sight  of.  Where  such  a  company 
fails  in  its  petition  to  define  how  it  will  cross,  but  seeks  to 
condemn  the  privilege  of  crossing  generally,  the  damages  are 
to  be  assessed,  as  in  the  case  of  the  condemnation  of  lands  of 
private  individuals  for  railroad  uses,  not  only  for  any  manner 
of  crossing  at  present  lawful  and  necessary,  but  for  lawful 
changes  in  that  manner  of  crossing  in  the  future. 

That  which  is  acquired  in  such  a  condemnation,  as  in  the 
case  where  the  manner  of  crossing  is  specified  in  the  petition, 
is  a  mere  privilege  or  easement  in  lands,  which  are  subject  to 
a  like  privilege  in  favor  of  the  road  which  is  crossed.  If  in 
the  use  of  this  common  easement,  whether  it  be  acquired  un- 
der proceedings  to  condemn  a  crossing  in  a  specified  manner 
or  under  proceedings  to  condemn  a  crossing  generally,  conflict 
should  at  any  time  arise  between  the  companies,  the  interpo- 
sition of  equity  may  be  invoked,  according  to  the  principles 
declared  in  Delaware  etc.  R.  R.  Co.  v.  Erie  R^y  Co.,  21  N.  J.  Eq. 
298,  and  approved  in  this  court  in  National  Docks  R.  R.  Co.  v. 
Central  R.  R.  Co.,  32  N.  J.  Eq.  767,  to  secure  to  each  the  en- 
joyment of  its  privilege  in  a  lawful  manner. 

The  proofs  in  the  present  case  disclose  that  the  projected 
crossing  now  considered  cannot  be  efiected  without  consider- 
able inconvenience  and  damage  to  the  defendants.  It  will 
necessitate  a  change  in  the  proposed  car-yard,  which  will  not 
only  be  in  itself  expensive,  but  will  also  render  the  future 
operation  of  the  yard  more  difficult  and  costly  to  its  managers 
and  dangerous  to  their  employees,  by  reason  of  heavy  grade 
and  of  a  cut  through  its  center,  unless  an  expensive  change  in 
the  proposed  grade  of  the  defendants'  elevated  tracks,  now  ia 
course  of  construction  through  Jersey  City,  is  made,  and  some 
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safe  covering  for  the  plaintiflf 's  cut  is  devised.  The  necessities 
of  the  defendants  appear  to  forbid  the  abandonment  of  their 
yard,  or  its  transfer  to  another  locality.  But  however  serious 
this  inconvenience  and  damage  may  be,  it  does  not  appear 
that  they  will  be  either  destructive  to  the  ability  of  the  de- 
fendants to  fully  and  fairly  exercise  their  franchises  and  per- 
form their  duties,  or  of  such  character  that  they  may  not  be 
adequately  compensated  in  damages.  In  addition,  it  appears 
to  be  reasonably  necessary  that  the  plaintiff's  projected  cross- 
ing shall  be  effected  in  the  manner  and  at  the  place  proposed. 
East  of  that  place  is  a  closely  built  city,  which  can  be  passed 
through  only  at  an  enormous  cost,  and  on  the  west  is  a  net- 
work of  the  defendants'  tracks  and  a  rocky  hill,  which  present 
almost  insuperable  obstacles  in  that  direction.  It  is  not  sug- 
gested or  perceived  how  a  route  more  desirable  or  convenient 
to  either  the  plaintifif  or  defendants,  between  the  termini  of 
the  plaintifiF's  road,  could  be  selected.  The  projected  cross- 
ing, then,  is  not  unlawful. 

In  addition  to  the  crossing  over  the  lands  of  the  defendants, 
which  appear  to  be  necessary  for  their  railroad  purposes,  the 
plaintifif  proposes  to  acquire  a  portion  of  the  unused  meadow 
north  of  the  defendants'  new  main-line  embankment,  "  twenty- 
seven  and  a  half  feet  wide  on  each  side  of  its  center  line,  ex- 
cept at  or  near  the  extreme  northerly  end  thereof,  where  it 
requires  thirty-seven  and  a  half  feet  in  width  on  the  easterly 
side  of  said  center  line."  The  plaintifiF's  petition  contains  a 
particular  description  of  the  land  thus  sought  to  be  condemned, 
in  which  the  northerly  end  of  that  land  is  described  as  fol- 
lows: "Thence  curving  to  the  left  on  a  radius  of  five  hundred 
and  forty-six  and  two  tenths  (546.2)  feet  a  distance  of  one 
hundred  and  sixteen  (116)  feet  to  a  point  opposite  the  south- 
erly end  of  the  westerly  wall  or  abutment  supporting  the 
tracks  of  the  Pennsylvania  Railroad  Company,  known  as  the 
Harsimus  cove  or  freight  tracks;  thence  (S.  63°  50'  E.)  south 
sixty-three  degrees  and  fifty  minutes  east,  a  distance  of  twenty- 
two  and  a  half  (22^)  feet  to  the  corner  of  said  last-mentioned 
wall  or  abutment;  thence  (N.  26°  10'  E.)  north,  twenty-six 
degrees  and  ten  minutes  east,  along  the  face  of  said  wall  or 
abutment,  a  distance  of  eighteen  and  seventy-eight  one  hun- 
dredths (18.78)  feet  to  a  point  five  (5)  feet  westerly  from  sta- 
tion (25+94.8)  twenty-five  plus  ninety-four  and  eight  tenths 
feet,  being  the  point  of  ending  of  said  center  line;  thence  in  a 
course  about  (S.  63°  50'  E.)  south,  sixty-three  degrees  and 
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fifty  minutes  east,  a  distance  of  forty-two  and  five  tenths 
(42.5)  feet,  running  through  the  end  of  said  center  line,  as 
filed,  to  a  point  thirty-seven  and  a  half  feet  easterly  thereof; 
thence  (S.  26°  10'  W.)  south,  twenty-six  degrees  and  ten  min- 
utes west,  a  distance  of  twenty-seven  (27)  feet  to  a  point  in 
the  division  line  between  the  lands  of  said  Pennsylvania  Rail- 
road Company  and  the  New  Jersey  Junction  Railroad  Com- 
pany." 

It  is  objected  that  the  land  thus  described  is  not  within  the 
plaintiff's  located  route,  and  that  therefore  it  cannot  be  taken 
by  condemnation.  This  view  was  adopted  by  the  supreme 
court.  The  objection  grows  out  of  the  uncertainty  as  to  the 
location  of  the  northerly  terminus  of  the  filed  route.  It  is 
stated  in  the  survey  of  that  route  to  be  a  point  on  the  line  of 
the  New  Jersey  Junction  railroad  as  constructed,  which  is 
"  the  point  of  departure  of  Branch  Railroad  No.  7  of  the  last- 
mentioned  railroad  company,  as  filed  March  2,  1886,  in  the 
secretary  of  state's  office."  Now,  that  which  is  filed  in  the  sec- 
retary of  state's  office  exhibits  center  lines  only,  and  the  point 
of  departure  of  Branch  No.  7,  as  there  shown,  is  the  point  at 
which  the  center  line  of  the  branch  leaves  the  center  of  the 
main  line.  If  the  point  thus  indicated  be  the  terminus  in- 
tended, it  is  clear  that  the  condemnation  contemplates  the 
taking  of  land  outside  of  the  filed  route  of  considerable  and 
valuable  proportions.  The  courses  given  in  the  survey  of  the 
route,  however,  do  not  lead  to  this  point,  and  if  those  courses 
be  run  the  distances  given  in  the  survey,  without  qualification, 
the  terminus  would  be  several  feet  northwest  of  the  departure 
of  the  center  line  of  the  branch  from  the  center  of  the  main 
line  of  the  Junction  railroad,  upon  a  curving  rail  on  the  west- 
erly side  of  the  westerly  track  of  that  road;  a  point  which  is 
not  indicated  upon  any  survey  of  the  New  Jersey  Junction 
railroad  which  is  filed  in  the  office  of  the  secretary  of  state. 
But  the  distances  in  the  survey  are  qualified.  It  is  expressly 
stated  that  they  are  to  be  taken  "  more  or  less."  And  thus 
the  survey  provides  that  the  terminus  is  to  control  the  dis- 
tances. The  terminus  is  not  a  visible  monument,  but  it  is 
capable  of  ascertainment,  and  by  the  express  provisions  of 
the  survey  it  is  given  the  character  of  a  visible  monument. 
The  e^jgineer  of  the  plaintiflF  in  error  explains  that  the  words 
"  more  or  less  "  were  designed  to  make  the  distances,  which 
were  expressed  in  figures,  sufficiently  elastic  to  reach  the  exact 
point  on  the  curved  westerly  rail  of  the  New  Jersey  Junction 
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railroad,  as  that  railroad  is  now  constructed,  where  it  may  be 
determined  that  the  Branch  No.  7  departs  upon  that  rail  from 
the  main  line,  the  exact  point  being  uncertain.  The  courses 
of  the  survey  lend  credence  to  this  explanation,  but  the  de- 
scription of  the  terminal  point  is  at  decided  variance  with  it. 
It  is  impossible  to  reconcile  all  parts  of  the  description.  It  is 
suggested  that  the  court  should  consider  the  description  of 
the  terminal  point  eliptical,  and  supply  words  to  make  it  con- 
form to  the  theory  of  its  meaning  advanced  by  the  plaintiff. 
We  perceive  no  warrant  for  so  doing,  in  view  of  the  fact  that 
the  terminal  point  intended  is  not  identified.  It  is  deemed 
that  the  great  value  of  the  property,  and  the  conflict  of  im- 
portant railroad  interests  at  this  point,  render  it  necessary 
that  the  disputed  terminus  should  be  so  described  that  it  will 
be  capable  of  definite  and  unmistakable  ascertainment.  As  it 
is  now  designated,  it  is  so  indefinite  and  uncertain  that  it  is 
impossible  to  say  that  the  land  sought  to  be  condemned  is  all 
within  the  plaintiff's  located  route.  We  think  that  this  un- 
certainty vitiates  the  proceedings  reviewed. 

The  defendants  present  two  other  objections  to  the  proceed- 
ings considered  which  demand  attention,  because  they  ques- 
tion the  plaintiff's  legal  existence.  The  first  is,  that  the 
general  railroad  law  does  not  authorize  the  construction  of  a 
railroad  less  than  a  mile  in  length;  and  the  second  is,  that  a 
connection  between  two  railroads,  incorporated  under  that  law, 
cannot  be  accomplished  by  an  independent  corporation.  It  is 
argued,  in  support  of  the  first  of  these  propositions,  that  the 
rating  of  the  deposit  to  be  made  with  the  state  treasurer  at 
the  time  of  incorporation,  and  the  charges  that  the  company 
may  make  for  transportation,  and  the  minimum  of  the  com- 
pany's capital  stock,  by  the  mile,  conclusively  exhibits  the 
legislative  intent  that  the  railroads  contemplated  by  the  law 
shall  be  more  than  a  mile  in  length.  The  statute  expressly 
provides  for  two  classes  of  railroads, — those  more  than  ten 
miles  long,  and  those  less  than  ten  miles  in  length,  —  but  it 
makes  no  minimum  limit  of  length  in  the  latter  class.  The 
design  of  the  law  is  to  subserve  the  public  good.  Conse- 
quently, every  railroad  incorporated  under  it  is  expressly  re- 
quired to  transport  such  passengers  and  property  as  shall  be 
properly  offered  for  transportation  at  its  depots:  Revision,  p. 
932,  sec.  26.  The  test  of  the  road  intended  is  its  public  use 
and  benefit,  and  not  its  extent  or  length:  Long  Branch  CommWt 
T.  We9t  End  R.  R.  Co.,  29  N.  J.  Eq.  566;  National  Docks  R.  R, 
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Co.  V.  Central  R.  R.  Co.,  32  N.  J.  Eq.  755,  766.  The  law-mak- 
ers apparently  considered  the  utility  of  a  legislative  limitation 
of  the  length  of  a  railroad  to  be  so  questionable,  in  view  of  the 
fact  that  capital  will  not  seek  unremunerative  investment  and 
duties,  that  they  did  not  impose  it.  This  interpretation  of  the 
statute  is  now  too  well  established  in  our  courts  to  be  dis- 
turbed. The  public  convenience  and  benefit  being  subserved, 
which  is  exhibited  by  the  investment  of  capital,  the  railroad 
may  be  less  than  a  mile  in  length. 

The  second  objection,  that  a  connection  between  two  rail- 
roads cannot  be  accomplished  by  an  independent  corporation, 
is  claimed  to  be  supported  by  the  provisions  of  the  twenty- 
third  section  of  the  general  railroad  law,  which,  it  is  said,  con- 
templates an  extension  of  or  an  addition  to  an  existing  road, 
to  form  a  desired  connection,  and  by  the  supplement  of  1880 
(P.  L.,  sec.  94)  to  the  "  act  concerning  railroads  ":  Rev.  Sup., 
p.  823,  sec.  7.  The  latter  act  appears  to  be  directed  to  spe- 
cially chartered  railroads.  But  at  best,  both  the  laws  referred 
to  merely  confer  power  to  make  railroad  connections.  I  fail 
to  find  anything  in  the  statute  which  prohibits  the  connection 
of  two  railroads  by  an  independently  incorporated  company. 
In  Long  Branch  CommWs  v.  West  End  R.  R.  Co.,  29  N.  J.  Eq. 
666,  above  cited,  it  was  said  that  the  twenty-third  section  of 
the  general  railroad  law  expressly  declares  that  a  corporation 
whose  road  shall  be  constructed  under  this  law  shall  have  the 
right  to  connect  its  road  with  any  railroads  within  this  state 
or  any  other  state,  and  that  the  sole  purpose  of  the  acquisition 
of  corporate  functions  by  the  defendants  in  that  case  was  to 
build  a  connecting  road  between  two  existing  roads,  and  that 
such  purpose  is  specially  legalized. 

We  do  not  think  that  this  objection  is  well  taken. 

Other  objections  go  merely  to  the  regularity  of  the  plaintiflTs 
proceedings,  and  as  we  think  that  those  proceedings  are  viti- 
ated by  the  uncertainty  whether  the  land  which  the  plaintiflF 
seeks  to  condemn  is  within  its  located  route,  it  is  not  necessary 
to  consider  them.  Our  conclusions  upon  the  points  stated 
lead  to  an  affirmance  of  the  judgment  of  the  supreme  court. 


Railroads  —  Eminent  Dobiain  —  Riqht  oi  Onk  Railroad  to  Cross 
Another.  —  Lands  or  right  of  way  occupied  by  oae  railroad  compaay  for  ita 
corporaie  purposes  caanot  be  taken  as  a  right  of  way  by  another  company 
except  for  mere  crossings,  and  then  only  for  crossing  purposes:  Appeal  qf 
PUtaburyh  Junction  R.  R.  Co.,  122  Pa.  St.  611;  9  Am.  St.  Rep.  128;  Appeal 
^  Skarom  R'y  Co.,  122  Pa.  St.  533;  9  Am.  St.  Rep.  133,  and  extended  note. 
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8e«  Barre  R.  R.  Co.  ▼.  Montpelier  etc.  R.  R.  Co.,  61  Vt.  1;  16  Am.  St  Rep. 
877,  and  note,  where  cases  are  collected.  One  railroad  may  institute  a  stat- 
utory suit  to  condemn  a  part  of  the  right  of  way  of  another  company,  but 
there  must  be  no  unnecessary  interference  with  the  free  use  of  the  older  fran- 
chise: Mobile  etc  R.  R.  Co.  v.  Alabama  etc  R'y  Co.,  87  Ala.  501.  See  Mobile 
etc.  R.  R,  Co.  V.  Alabama  etc  R'y  Co.,  87  Ala.  520.  Property  devoted  to 
public  use,  including  franchises,  may  be  taken  under  the  right  of  eminent 
domain  for  other  public  usea  if  statutory  authority  therefor  txista:  Appeal  qf 
Orof,  128  Pa.  St  621. 


ROTHHOLZ    V,    DUNKLB. 
[53  Nsw  Jbbsst  Law,  43&] 

LiBK.  —  PRnriLsasD  Cohmunioation  is  one  made  under  snoh  drcnmstaoee* 
as  to  repel  the  legal  inference  of  malice,  and  to  throw  upon  the  accused 
the  burden  of  showing  malice  otherwise  than  by  merely  proving  the  fal- 
sity  of  the  statement  made. 

Libel  —  Privtlbokd  CoBninNiCATioiT.  — A  voluntary  communication,  mad» 
bona  fide  upon  any  snbject- matter  in  which  the  party  communicating  has 
an  interest,  or  in  reference  to  which  he  has  a  duty,  is  privileged,  whethei- 
made  in  response  to  an  inquiry  or  not  if  made  to  a  person  having  a  cor- 
responding interest  or  duty,  although  it  contains  criminatory  matter, 
which,  without  this  privilege,  would  be  actionable  as  libelous. 

Libel  —  Privileoed  Oomhunioation. —  A  communication  made  by  a  cashier 
of  a  bank  to  a  stockholder  therein,  regarding  the  financial  standing  of  » 
surety  on  an  official  bond  to  the  bank,  is  privileged,  whether  made  ia  r»> 
spouse  to  an  inquiry  by  such  stockholder  or  not 

Auyuii  Stephany,  for  the  plaintiff  in  error. 

Howard  Carroxo,  for  the  defendant  in  error. 

Van  Syckel,  J.     This  is  an  action  for  damages  for  an  al- 
leged libel  contained  in  the  following  letter,  written  by  Oliver 
R.  Dunkle,  the  cashier  of  the  Merchants'  Bank,  of  Atlantic 
City:  — 
"  Robert  Ohnmeiss,  Esq. 

**  Inclosed  please  find  one  share  of  Merchants'  stock  received 
some  time  ago.  Our  board  refuses  to  purchase  at  present,  but 
hold  under  advisement.  We  have  stricken  your  name  from 
the  bond  of  Mr.  Carl  Voelker,  by  request;  also  Samuel  Roth- 
bolz's,  as  the  latter  has  no  financial  standing. 
"  Respectfully, 

"  0.  R.  Ddnkle,  Cashier. 

Robert  Ohnmeiss  was  a  stockholder  in  the  same  bank,  and 
he  and  Rothholz,  the  plaintiff,  were  sureties  on  the  ofScial 
bond  of  Carl  Voelker,  an  employee  of  the  bank. 

Previous  to  the  writing  of  this  letter,  Ohnmeiss  had  r^ 
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quested  Dunkle  to  have  his  name  stricken  from  the  said  bond, 
but  did  not  make  any  inquiry  with  respect  to  the  plaintiff, 
Rothholz. 

At  the  close  of  the  plaintiff's  case,  the  trial  judge,  regarding 
the  communication  a  privileged  one,  ordered  the  plaintiff  to  be 
called. 

Whether,  under  the  given  circumstances,  the  nonsuit  should 
have  been  ordered,  is  the  sole  question  in  this  court. 

The  statement  that  the  plaintiff  had  no  financial  standing 
was  libelous,  and  constituted  a  legal  foundation  for  the  re- 
covery of  damages,  unless  the  occasion  upon  which  it  was 
uttered  gave  rise  to  the  privilege  of  publishing  what  would 
otherwise  be  actionable. 

The  term  "*  privileged,"  as  applied  to  a  communication  al- 
leged to  be  libelous,  means  simply  that  the  circumstances 
under  which  it  was  made  are  such  as  to  repel  the  legal  infer- 
ence of  malice,  and  to  throw  upon  the  plaintiff  the  burden  of 
offering  some  evidence  of  its  existence  beyond  the  falsity  of 
the  charge. 

This  court,  in  King  v.  Patterson^  49  N.  N.  L.  419,  declared 
**  that  a  communication,  made  bona  fide  upon  any  subject- 
matter  in  which  the  party  communicating  has  an  interest,  or 
in  reference  to  which  he  has  a  duty,  is  privileged,  if  made  to 
a  person  having  a  corresponding  interest  or  duty,  although 
it  contain  criminatory  matter  which,  without  this  privilege, 
would  be  actionable." 

In  the  case  cited,  the  learned  judge  who  delivered  the  opin- 
ion of  the  court  referred,  with  approbation,  to  Lawless  v.  Anglo^ 
Egyptian  OU  Co.,  L.  R.  4  Q.  B.  D.  262,  and  to  Philadelphia 
etc.  R.  R.  Co.  v.  Quigley,  21  How.  202. 

The  first  of  these  cases  was  an  action  for  libel  against  a  cor- 
poration for  publishing  a  report  made  to  the  company  by  audi- 
tors in  their  audit  of  the  manager's  accounts,  reflecting  upon 
the  plaintiff.  The  report  was  submitted  at  a  general  meeting 
of  the  share-holders  of  the  company,  and  under  a  resolution  of 
the  meeting  was  printed  and  circulated  among  the  share- 
holders. The  court  held  that,  inasmuch  as  it  was  the  interest 
of  all  the  share-holders  to  be  informed  of  the  report,  the  publi- 
cation was  privileged,  on  the  ground,  as  Mellor,  J.,  said, "  that 
to  print  the  report  was  a  necessary  and  reasonable  mode  of 
communicating  it  to  all  the  shareholders,  who  must  be  more 
or  less  numerous." 

In  the  second  case,  a  report,  made  to  stockholders  in  writing, 
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and  printed,  with  respect  to  the  capacity  and  skill  of  one  of 
one  of  the  company's  employees,  was  held  to  be  a  privileged 
communication.  These  cases  are  referred  to  for  the  purpose 
of  showing  that  a  communication  to  a  share-holder  of  a  cor- 
poration, touching  matters  which  concern  the  corporate  body, 
are  within  the  rule  of  privilege,  which  secures  immunity  to 
the  official  who  makes  the  publication. 

Ohnmeiss,  being  not  only  a  co-surety  with  Rothholz  upon 
the  official  bond  of  Voelker,  but  also  a  share-holder  in  the  bank, 
he  had  the  right  to  receive  the  information  imparted  to  him 
by  Dunkle,  the  cashier.  The  fact  that  Rothholz's  name  had 
been  taken  from  a  bond  held  by  the  bank,  and  the  reason  for 
removing  it,  was  a  matter  which  concerned  Ohnmeiss.  As  a 
stockholder,  he  could  justly  have  complained  if  a  competent 
Becurity  had  been  improperly  surrendered  by  those  who  con- 
ducted the  affairs  of  the  bank. 

It  was  not  necessary,  to  justify  the  communication,  that  it 
should  have  been  in  response  to  an  inquiry  made  by  Ohnmeiss. 

In  Waller  v.  Lock,  45  L.  T.,  N.  S.,  243,  Jessel,  M.  R.,  says:  "  If 
an  answer  is  given  in  the  discharge  of  a  social  or  moral  duty,  or 
if  the  person  who  gives  it  thinks  it  to  be  so,  that  is  enough;  it 
need  not  even  be  an  answer  to  an  inquiry,  but  the  communi- 
cation may  be  a  voluntary  one." 

In  my  judgment,  the  circumstances  under  which  the  letter 
was  written,  upon  which  this  suit  is  based,  repel  the  inference 
of  an  improper  motive  on  the  part  of  defendant,  and  cast  upon 
the  plaintiff  the  burden  of  proving  malice.  No  evidence  hav- 
ing been  produced  in  the  trial  court  to  show  malice  in  the 
publication,  the  nonsuit  was  properly  ordered,  and  the  judg- 
ment below  should  be  affirmed. 

LlBKL  —  PBiyiLCOBD  CoMHUNiOATiONS  — What  ARS.  — A  privileged  com- 
maaioation  in  libel  is  one  made  upon  a  proper  occasion,  from  a  proper  motive, 
in  a  proper  manner,  and  baaed  apon  reasonable  or  proper  cause:  Conroy  ▼. 
PiUaburgh  Timu,  139  Pa.  St.  334;  23  Am.  St.  Rep.  188.  and  note,  in  which  the 
ar*  ooUeot«d;  note  to  Bude  v.  Nau,  24  Am.  St  Rep.  722. 
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[53  New  Jebsby  Law,  442.] 

ZiATEBAL  Support.  —  Juxtaposition  of  lauds  gives  no  right  of  support  to 
buildiags  erected  thereon,  unless  conferred  by  grant,  conveyance,  or 
statute,  and  if  they  are  injured  by  excavating  on  adjoining  land,  there  is 
no  liability,  in  the  absence  of  improper  motive,  or  carelessness  in  doing 
the  work. 

iiATBBAL  Support — Doty  to  Givb  Notice  op  EIxcavation.  —  An  owner 
making  a  reasonable  excavation  on  his  own  land,  and  thereby  causing  in- 
jury to  an  adjoining  owner's  building,  without  giving  him  previous  notice 
or  without  his  knowledge,  is  liable  in  damages  on  the  ground  of  negli- 
gence in  executing  the  work. 

W.  W.  Anderson,  for  the  plaintiffs. 

De  Witt  Van  Btishirk,  for  the  defendant. 

ScuDDER,  J.  The  declaration  is  framed  on  the  idea  that  the 
plaintiff's  land,  dwelling-house,  and  building  were  entitled  to 
support  by  the  adjacent  land  of  the  defendant,  and  that  by 
wrongfully  digging  away  and  removing  such  support  the 
-damage  complained  of  was  caused,  whereby  a  right  of  action 
accrued.  A  demurrer  was  filed  to  this  declaration,  but  it  ap- 
pears to  have  been  waived,  and  the  cause  was  tried  on  a  plea 
of  the  general  issue,  and  proofs.  With  this  form  of  pleading, 
leaving  the  declaration  unaltered,  there  is  difficulty  in  holding 
the  case  in  court  to  determine  the  exact  cause  of  controversy 
between  these  parties.  But  as  the  court  at  the  circuit  heard 
and  decided  the  cause  as  if  the  pleadings  were  amended  to 
present  the  issue,  and  the  question  is  important,  it  will  be  con- 
flidered  as  it  was  there  tried  and  decided. 

It  is  almost  unnecessary  to  say  that  the  juxtaposition  of 
lands  gives  no  right  of  support  to  buildings  erected  thereon, 
unless  conferred  by  grant,  conveyance,  or  statute.  As  this  is 
a  case  of  recent  erection  of  the  building  alleged  to  have  been 
injured,  the  question  of  prescription,  or  lapse  of  time  sufficient 
to  infer  a  grant  or  conveyance,  does  not  arise,  nor  has  such 
right  ever  been  conceded  in  our  courts.  The  principle  of  the 
lateral  support  of  lands  and  buildings  was  settled  in  this  state 
by  the  case  of  McGuire  v.  Grant,  25  N.  J.  L.  356;  67  Am.  Dec. 
49  (1856).  As  to  land  in  its  natural  condition,  there  is  a  right 
to  such  support  from  the  adjoining  land;  as  to  buildings  on 
or  near  the  boundary  line,  injured  by  excavating  on  the  ad- 
joining land,  there  is  no  right  of  action,  in  the  absence  of  im- 
proper motive,  or  of  carelessness  in  the  execution  of  the  work. 
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Thifl  is  the  law  as  established  by  the  cases  prior  to  that  de- 
cision; it  has  remained  the  unquestioned  law  in  this  state 
since  that  time,  and  it  has  been  confirmed  by  many  cases  since 
in  other  courts.  Some  of  the  most  recent  are  very  valuable, 
for  reference,  notably  Qilmore  v.  Driscolly  122  Mass.  199;  23 
Am.  Rep.  312;  Angus  v.  Dalton,  6  Ch.  App.  Cas.  740,  L.  R.  a 
Q.  B.  D.  85,  where  a  most  thorough  examination  of  the  subject 
will  be  found. 

Although  this  law  seems  to  give  the  owner  of  a  building  put 
upon  his  own  land  in  a  manner  most  advantageous  and  some- 
times necessary  to  make  it  available  for  his  use,  especially  in 
a  closely  built  city,  but  little  protection  against  the  choice  or 
caprice  of  another  who  may  own  the  adjoining  lands,  yet  it 
will  be  observed  he  is  not  entirely  without  protection.  Neither 
can  say,  *'  It  is  lawful  for  me  to  do  what  I  will  with  my  own," 
as  has  been  sometimes  loosely  stated  in  discussing  this  sub- 
ject, and  that  it  is  a  man's  folly  to  build  near  the  dividing  line 
between  his  land  and  that  of  his  neighbor,  for  it  is  more  fre- 
quently his  necessity  that  compels  him  to  do  so.  The  rights 
of  the  parties  are  equal,  and  are  subject  to  modification  by  the 
conflicting  right  of  each  other. 

Our  statute  relating  to  party  walls  (Revision,  809)  shows 
that  in  some  cases  it  has  been  thought  necessary  to  fix  authori- 
tatively the  mutual  concessions  and  limitations  in  the  rights 
of  adjoining  land-owners.  This  statute  only  applies  where  the 
excavation  is  more  than  eight  feet  in  depth,  while  in  this  case 
the  digging  is  but  seven  feet  deep,  but  it  is  a  recognition  of  the 
reciprocal  right  and  duty  which  sometimes  grow  out  of  the  mere 
vicinage  of  property.  The  maxim.  Sic  utere  tuo  ut  alienum  non 
IxdoB,  is  often  invoked  in  such  cases,  and  is  of  very  wide  ap- 
plication. In  this  case  the  limitation  of  this  principle  is,  that 
if  the  owner  of  adjoining  land  would  dig  down  beside  the 
foundation  of  his  neighbor's  house,  he  must  exercise  his  right 
to  do  so  not  carelessly,  but  cautiously.  There  was  no  proof,  or 
ofier  to  prove,  at  the  trial,  that  the  defendant  was  negligent  in 
digging  his  cellar,  whereby  the  plaintiffs  house  was  caused  to 
settle,  and  the  walls  to  crack,  beyond  the  mere  fact  that  this 
was  the  result.  This  result  alone  was  not  sufficient,  for  it  may 
have  been  caused  by  defects  in  the  plaintiflTs  house.  The  spe- 
cial ground  of  complaint  is,  that  it  was  done  without  the  knowl- 
edge of  the  plaintiffs,  and  without  notice  to  them,  by  which 
they  might  have  been  enabled  to  protect  their  property.  It  is 
argued  that  the  defendant  thereby  took  upon  himself  the 
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whole  risk  of  injury  to  the  building.  The  question  whether 
€uch  omission  to  give  notice,  under  the  circumstances  stated, 
is  evidence  of  carelessness  in  the  execution  of  the  work  is 
an  important  one,  and  it  cannot  be  said  to  be  definitely  set- 
tled. The  case  most  frequently  cited  in  this  country  in  favor 
of  requiring  such  notice  is  Lasala  v.  Holhrook;  4  Paige,  169, 
173;  25  Am.  Dec.  524.  In  this  case  Chancellor  Walworth, 
-while  affirming  the  right  of  the  owner  of  adjacent  land  to  ex- 
cavate for  improvement  on  his  own  land,  using  ordinary  care 
and  skill,  without  incurring  damages  for  injury  to  a  building 
supported  thereby,  says:  "  From  the  recent  English  decisions 
it  appears  that  the  party  who  is  about  to  endanger  the  build- 
ing of  his  neighbor  by  a  reasonable  improvement  on  his  own 
land  is  bound  to  give  the  owner  of  the  adjacent  lot  proper 
notice  of  the  intended  improvement,  and  to  use  ordinary  skill 
in  conducting  the  same."  He  cites  Peyton  v.  Mayor  of  London^ 
^  Barn.  &  C.  725;  4  Man.  &  R.  625;  Walters  v.  Pfeily  1  Moody 
&,  M.  362;  Massey  v.  Goyner,  4  Car.  &  P.  161. 

In  Peyton  v.  Mayor  of  London,  9  Barn.  &  C.  725,  4  Man.  & 
R.  625,  it  was  held  that  the  plaintiff  could  not  recover,  be- 
cause the  defendant  had  not  given  notice  of  his  intention  to 
pull  down  his  supporting  house,  that  not  being  alleged  in  the 
declaration  as  a  cause  of  the  injury.  Lord  Tenterden  says, 
because  of  the  failure  to  allege  want  of  notice,  the  action 
<;annot  be  maintained  upon  the  want  of  such  notice,  suppos- 
ing that,  as  a  matter  of  law,  the  defendants  were  bound  to 
give  notice  beforehand,  upon  which  point  of  law  we  are  not  in 
this  case  called  to  give  any  opinion.  In  Massey  v.  Goyner,  4 
•Car.  &  P.  161,  where  notice  was  given  to  the  occupier  of  ad- 
joining premises  of  an  intention  to  pull  down  and  remove  the 
foundation  of  a  building,  it  was  held  he  was  only  bound  to 
use  reasonable  and  ordinary  care  in  the  work,  and  not  to  se- 
cure the  adjoining  premises  from  injury. 

In  Chadwick  v.  Trower,  6  Bing.  N.  C.  1,  8  Scott,  1,  it  was 
-decided  in  the  exchequer  chamber  that  the  mere  circumstance 
^f  juxtaposition  does  not  render  it  necessary  for  a  person  who 
pulls  down  a  wall  to  give  notice  of  his  intention  to  the  owner 
o{  an  adjoining  wall.  This  case  was  first  considered  in  3 
Bing.  N.  C.  334,  and  cited  in  2  Scott  N.  R.  74,  and  5  Scott 
N.  R.  119.  In  the  argument,  when  it  was  urged  that  if  it  be 
A  duty  imposed  on  a  party  not  to  do  work  so  incautiously  aa 
to  injure  his  neighbor's  rights,  and  it  is  clearly  a  want  of 
proper  caution  to  omit  giving  such  notice  as  may  enable  the 
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neighbor  to  take  steps  for  his  own  security,  Parke,  B.,  replied: 
"  The  duty  of  giving  notice  in  such  cases  seems  to  be  one  of 
those  duties  of  imperfect  obligation  which  are  not  enforced  by 
the  law."  But  if  it  be  a  duty  aflFecting  property  rights,  and 
the  breach  causes  damage,  it  would  seem  that  the  law  must 
aflFord  a  remedy. 

In  Brown  v.  Windsor^  1  Cromp.  &  J.  20,  Garrow,  B.,  saidt 
"  There  may  be  cases  where  a  man  altering  his  own  premises 
cannot  support  his  neighbor's,  and  the  support,  if  necessary,, 
must  be  supplied  elsewhere.  In  such  case  he  must  give  no- 
tice, and  then,  if  an  injury  occur,  it  would  not  be  occasioned 
by  the  party  pulling  down,  but  by  the  other  party  neglecting 
to  take  due  precaution." 

There  are  no  later  cases,  that  I  have  found,  in  the  English 
courts,  which  change  the  rule  given  in  Chadwick  v.  Trower,  and 
that  is  therefore  supposed  to  be  the  present  law  in  England 
relating  to  this  subject,  though  the  cases  above  cited  refer  to 
support  by  adjoining  buildings. 

There  are  very  few  cases  in  our  country  which  bear  directly 
on  this  point.  Shafer  v.  Wilson^  44  Md.  268,  is  most  fre- 
quently referred  to,  after  Lamia  v.  Holbrooke  4  Paige,  169;  25 
Am.  Dec.  524.  It  is  there  said  that  notice  to  one's  neighbor 
of  an  intention  to  make  a  contemplated  improvement  of  prop- 
erty would  seem  to  be  a  reasonable  precaution  in  a  populous 
city,  where  buildings  are  necessarily  required  to  be  contiguous 
to  each  other,  and  improvements  made  by  one  proprietor,  how- 
ever skillfully  conducted,  may  be  attended  with  disastrous 
results  to  his  neighbors,  who  ought  to  have  the  opportunity  ta 
protect  themselves  and  property.  To  the  like  eflfect  is  Beard 
V.  Murphy,  37  Vt.  101;  86  Am.  Dec.  693. 

Chancellor  Kent  (3  Kent's  Com.  437)  has  quoted  the  case 
of  Lasala  v.  Holbrook,  4  Paige,  169,  25  Am.  Dec.  524,  and  this 
has  been  referred  to  in  Shafer  v.  Wilson,  44  Md.  268,  and  else- 
where. Washburn  on  Easements,  434,  435,  Shearman  and 
Redfield  on  Negligence,  497,  1  Thompson  on  Negligence,  276^ 
and  other  text-books  cite  these  cases,  and  from  such  quota- 
tions it  is  impossible  to  determine  how  far  the  requirement  of 
notice  has  passed  into  the  general  law  of  the  courts  in  this 
country. 

None  of  these  cases  are  of  binding  authority  in  this  court, 
and  in  a  case  of  doubt,  like  this,  we  should  seek  for  that  re- 
mit which  is  most  reasonable  and  just.  Where  the  danger  of 
Ices  in  doing  a  legal  act  is  not  equally  balanced,  we  should 
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lean  to  that  side  which  most  needs  protection.  Here  a  mere 
notice,  which  can  cause  but  little  trouble  to  one  who  is  hon- 
estly exercising  his  right  of  excavating  his  land  next  to  his 
neighbor's  house,  may  enable  the  receiver  of  notice  to  shore 
or  prop  his  walls  to  prevent  its  falling,  or  it  may  lead  to  some 
arrangement  by  which  neither  will  be  injured.  It  is  more 
than  a  mere  neighborly  courtesy  to  give  such  notice,  because 
it  involves  the  right  of  one  man  to  assert  his  right,  regardless 
of  the  injury  he  may  cause  to  his  neighbor  without  such  warn- 
,ing.  The  manner  of  giving  notice  may  be  only  such  as  is 
reasonable  under  the  circumstances,  either  to  the  owner  of  the 
property,  or  if  there  be  difficulty  in  finding  or  serving  it  on 
him,  then  it  may  be  given  to  the  tenant  or  occupant  who  is 
interested  in  protecting  the  property.  Where  it  can  be  shown 
that  such  owner  had  knowledge  of  the  improvement  that  was 
about  to  be  made,  it  would  not  be  necessary  to  prove  a  formal 
notice  given  to  him. 

In  this  view  of  the  case,  there  was  error  in  rejecting  the  evi- 
dence which  was  oflFered  to  show  that  the  defendant  gave  no 
notice  to  the  plaintifiFs  of  his  intention  to  excavate  the  land 
adjoining  the  house  of  the  plaintiffs,  and  the  judgment  will 
be  reversed.  

IfAOlE,  J.,  dissenting,  maintained  that  an  owner  of  land,  who,  in  excavat- 
ing it  for  a  lawfal  purpose  and  in  a  manner  not  in  itself  negligent,  has  caused 
a  building  erected  on  adjoining  land,  and  deriving  support  from  the  soil 
'nithout  having  acquired  any  right  to  such  support,  to  settle,  is  not  liable  to 
an  action  for  the  injury  merely  because  he  has  given  no  previous  notice  to 
the  owner  of  the  building  of  the  intended  excavation.  He  based  his  opinion 
on  principle,  and  the  case  of  Chadwkk  v.  Troioer,  6  Bing.  N.  C.  1,  cited  and 
quoted  from  in  the  opinion  delivered  by  the  majority  of  the  court.  He 
referred  to  the  quotation  and  cases  cited  from  Lasala  v.  Holbrook,  4  Paige, 
169,  25  Am.  Deo.  524,  in  the  principal  opinion,  and  said:  "I  think  it  can  be 
shown  that  this  statement  of  Chancellor  Walworth  is  the  sole  basis  of  the 
claim  that  the  doctrine  contended  for  is  established  by  authority.  The  inde- 
pendent opinion  of  that  eminent  jurist  would  go  far  to  establish  the  doctrine, 
but,  as  has  been  seen,  no  opinion  was  called  for,  and 'none  was  expressed  by 
him."  Judge  Magie  then  reviewed  the  cases  referred  to  in  the  case  mentioned, 
and  arrived  at  the  conclusion  that  none  of  them  justified  or  supported  the 
statement  made  by  Chancellor  Walworth.  He  also  reviewed  the  cases  of 
Shrievev.  Stokee,  8  B.  Mon.  453,  48  Am.  Dec.  401,  Winn  v.  Abeles,  35  Kan.  85, 
57  Am.  Rep.  138,  and  Slutfer  v.  Wilson,  44  Md.  268,  generally  cited  as  main- 
taining the  doctrine  announced  in  the  principal  opinion,  and  arrived  at  the 
conclusion  that  none  of  them  justified  the  doctrine  contended  for,  and  that 
what  4^a8  said  in  them  was  merely  incidental,  or  based  on  the  statement 
referred  to  from  Lasala  v.  Holbrook,  4  Paige,  169,  25  Am.  Dec.  524,  or  the 
cases  cited  therein.  In  conclusion,  he  said:  "This  review,  in  my  judgment, 
justifies  the  assertion  that  the  doctrine  contended  for  has  not  the  sanction  of 
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aathority.  In  the  only  adjudicated  case  not  based  on  mistaken  citationa, 
the  determination  was  against  the  doctrine,  and  although  the  deciiiion  does 
not  bind  as,  it  must  hare  great  weight  as  a  declaration  of  the  obligations 
imposed  by  the  common  law  on  adjoining  property  owners  by  a  court  of 
eminent  ability.  Having  found  no  support  for  the  contention  of  plaintiffs, 
either  in  principle  or  authority,  I  am  unwilling  to  join  in  imposing  this  bar« 
den  on  property  owners.  I  have  devoted  much  consideration  to  this  case, 
from  the  sincere  conviction  that  the  rule  to  be  promulgated  will  disastrously 
affect  urban  property,  and  without  producing  any  practical  good.  A  judicial 
determination  that  notice  is  necessary  in  cases  such  as  that  before  us  cannot 
prescribe  the  form  of  notice,  or  fix  the  time,  or  provide  for  constructive 
notice.  Our  determination  will  simply  require  reasonable  notice,  and  whether 
in  any  case  such  notice  has  been  given  must  be  matter  for  the  jury.  An ' 
owner  hereafter  proposing  to  improve  property  so  situated  must  give  notice. 
Must  the  notice  be  in  writing,  or  will  verbal  notice  or  knowledge  suffice  t 
How  shall  notice  be  given  to  the  owner  of  the  buildmg  if  he  be  an  infant,  or 
turn  eompot  menlit,  or  non-resident  7  Such  and  other  similar  questions  the 
owner,  when  confronted  by  the  rule  to-day  promulgated,  must  determine 
according  to  his  own  view  of  what  is  reasonable,  but  conscious  that  a  jury 
may  disagree  with  his  view  and  hold  him  liable.  If  the  owner  of  the  build- 
ing be  infant,  idiot,  or  beyond  seas,  it  would  seem  to  be  impossible  to  give 
the  required  notice.  To  add  to  the  difficulties  and  risks  which  have  before 
attended  the  putting  down  of  a  suitable  foundation  for  building  in  such  cases, 
the  difficulty  of  giving  notice,  and  the  risk  of  its  being  ineffective,  will  retard 
the  improvement  of  such  property,  and  diminish  its  value."  Risd,  J.,  joined 
in  this  dissenting  opinion. 

Rbaltt  —  RiouT  o»  Adjoining  Owner  to  Latkral  Suppobt.  —  The 
mle  that  the  owner  of  land  has  the  right  to  lateral  support  from  the  adjoin* 
ing  soil,  and  that  the  adjacent  owner  cannot  remove  his  soil  so  as  to  take 
away  the  natural  support  of  his  neighbor's  soil,  applies  only  to  land  in  ite 
natural  condition:  itoody  v.  McCleUaind,  39  Ala.  45;  84  Am.  Dec.  770,  and 
note;  RichaH  v.  ScoU,  7  Watts,  460;  32  Am.  Dec.  779.  The  rule  does  not 
apply  where  the  pressure  is  increased  by  the  erection  of  bnildings  thereon: 
Foley  V.  Wyelh,  2  Allen,  131;  79  Am.  Deo.  771,  and  note;  Beard  ▼.  Murphy, 
87  Vt.  99;  86  Am.  Dec  693,  and  note. 

Rbaltt  —  Rioht  or  Awouiino  Owmsb  to  Notios  ot  EzoAVAxioir.  — > 
One  who  is  about  to  endanger  his  neighbor's  buildings  by  excavations  on  hie 
aoil  U  bound  to  give  proper  notice  of  such  improvements!  Lasala  r.  Holbrookf 
4  Paige,  169;  25  Am.  Deo.  624,  and  note. 
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[53  Nkw  Jbesky  Law,  617.] 

Saues  —  Yckdob's  Liability  fob  Loss  during  Transportation — Cab- 
RIBR  AS  Agent  fob  Vendor.  —  Where  a  vendor  specially  agrees  to 
carry  and  deliver  goods  to  the  purchaser  at  a  specified  place  at  bis  own 
expense,  the  delivery  of  the  goods  on  board  a  vessel  is  a  delivery  to  the 
master  thereof,  merely  as  the  vendor's  agent  or  bailee  to  perform  the 
act  of  delivery  for  him  in  execution  of  his  contract,  and  the  vessel  in 
which  the  goods  are  carried  is  pro  hoc  vice  the  vendor's  vessel;  and  until 
delivery  is  consummated  in  such  manner  as  to  be  effectual  between  the 
vendor  and  the  purchaser,  the  loss  of  the  goods  through  the  negligence 
of  such  master  or  the  condition  of  such  vessel,  or  from  any  other  causa 
not  due  to  the  fault  of  the  purchaser,  must  be  borne  by  the  vendor,  as, 
until  delivery,  the  goods  are  at  his  risk. 

Sales  —  Vendor's  Liability  for  Loss  during  Transportation — Pur- 
chaser's Right  to  Inspect  and  Remove  Goods.  —  Where  a  vendor 
specially  agrees  to  carry  and  deliver  goods  to  the  purchaser  thereof  at  a 
certain  place  and  at  his  own  expense,  the  purchaser  is  entitled  to  a  rea« 
■onable  time,  within  business  hours,  after  their  arrival,  to  inspect  and  ex- 
amine them,  to  ascertain  whether  they  correspond  with  the  invoice,  and 
to  receive  and  remove  them.  During  this  period  the  carrier  remains  the 
agent  of  the  vendor,  and  the  loss  of  the  goods  is  at  the  latter's  risk. 

Sales  —  Vendor's  Liability  for  Loss  during  Transportation  —  Right 
OF  Purchaser  to  Select  Place  fob  Discharging  Goods.  —  Where  a 
vendor  specially  agrees  to  carry  and  deliver  goods  at  his  own  expense, 
and  selects  a  vessel  as  the  carrier,  the  purchaser  has  an  option  tc  doBig* 
nate  the  wharf  for  discharging  the  goods,  and  the  master  ot  the  Teasel 
must  obey  the  purchaser's  directions  in  that  respect,  if  the  option  is  ex- 
ercised in  a  reasonable  time  and  manner.  The  purchaser,  in  exercising 
his  option,  is  bound  to  select  a  wharf  which  is  safe,  as  well  for  the  vessel 
as  for  the  discharge  of  the  goods,  and  if  the  sinking  of  the  vessel  and  the 
loss  of  the  goods  are  caused  by  the  condition  of  the  wharf  selected,  with- 
out the  negligence  of  the  master  or  the  unseaworthy  or  defective  condition 
of  his  vessel,  the  purchaser  must  bear  the  loss. 

Sales  —  Liability  of  Purchaser  for  Delay  in  Delitert.  —  Where  a  ven- 
dor agrees  to  carry  and  deliver  goods  at  bis  own  expense,  and  selects  a 
vessel  as  the  carrier,  the  detention  of  such  vessel  beyond  the  lay  days 
named  in  the  contract  of  affreightment,  or  for  an  unreasonable  time  if 
no  lay  days  are  named,  because  of  the  crowded  condition  of  the  wharf 
selected  by  the  purchaser  for  the  discharge  of  the  goods,  or  for  any  other 
fault  on  his  part,  will  entitle  the  master  to  discharge  the  goods  elsewhere, 
and  warehouse  them,  or  to  demurrage  or  reasonable  damages  for  the  de- 
tention of  the  vessel,  but  it  will  not  release  him,  as  the  agent  of  the  ven- 
dor, from  the  duty  of  delivering  the  goods. 

Dkpositions  —  Adbussibility  of.  —  A  deposition  taken  before  %  commis- 
sioner, sworn  before  an  officer  lawfully  authorized  to  administer  oaths  ia 
the  state  where  the  commissioner  resided,  is  admissible  in  evidence  ia 
the  courts  of  another  state. 

Samuel  H.  Orey,  for  the  plaintiff  in  error. 

Charles  E.  Hendricksont  for  the  defeii3ant  in  error. 
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Depue,  J.  Braun,  the  plaintiff  below,  in  1883  was  a  whole- 
sale dealer  in  coal  at  Philadelphia.  McNeal,  who  is  now 
plaintiff  in  error,  was  engaged  in  the  foundry  business  at  Bur- 
lington, in  this  state. 

On  the  14th  of  June,  1883,  McNeal  ordered  from  the  plain- 
tiff ninety-eight  tons  of  lump  and  steamboat  coal,  to  be  deliv- 
ered at  Burlington,  at  $4.10  a  ton  delivered.  The  coal  was 
shipped  in  a  barge  called  the  Wayward,  on  the  21st  of  June. 
The  barge  arrived  at  Burlington  on  the  23d,  but  it  was  not 
until  the  26th  that  she  was  laid  alongside  of  the  wharf.  On 
the  afternoon  of  that  day  the  defendant's  foreman  notified  the 
captain  of  the  barge  to  place  it  alongside  of  the  defendant's 
wharf.  In  order  that  the  boat  might  be  so  placed  that  the 
steam-hoist  could  be  used  for  unloading,  the  boat  was  sepa- 
rated into  its  two  parts.  The  forward  part  was  made  fast  to 
the  wharf,  being  separated  from  the  wharf  by  a  float  about 
three  feet  wide,  furnished  by  the  defendant,  for  the  purpose  of 
steadying  the  boat  in  a  position  that  was  necessary  for  the 
working  of  the  iron  buckets  on  the  steam-elevator.  The  after 
part  of  the  boat  was  moored  on  the  river  side  of  the  other  part. 

When  the  forward  compartment  of  the  boat  was  placed  in 
position,  the  buckets  of  the  hoisting  works  were  lowered  upon 
the  boat,  and  preparations  were  made  by  the  defendant's  ser- 
vants for  unloading  the  coal.  They  completed  their  prepara- 
tions about  ten  minutes  before  six  o'clock,  and  stopped  work 
at  six,  the  usual  time  for  quitting  work.  During  the  night 
this  compartment  of  the  boat  sank,  with  the  coal  that  was  in  it. 

The  compartment  that  was  moored  in  the  river  remained  in 
safety.  After  the  sinking  of  the  forward  compartment,  the 
coal  that  was  in  the  other  compartment  was  unloaded  and 
taken  by  the  defendant.  The  suit  was  for  the  whole  quantity 
of  coal  sold,  but  the  controversy  at  the  trial  was  with  respect 
to  the  coal  that  was  sunk  and  entirely  lost  Under  the  charge 
of  the  court,  the  jury  found  for  the  plaintiff  the  full  contract 
price  for  the  entire  shipment. 

The  order  for  the  coal  was  given  by  the  defendant  to  Ark- 
less,  the  agent  of  the  plaintiff,  at  the  plaintiff's  place  of  busi- 
ness in  Philadelphia.  The  order  was  for  a  cargo  of  coal  of  an 
approved  size  and  quality.  The  coal  was  not,  at  that  time, 
separated  from  the  plaintiff's  stock  on  hand.  The  price  to  be 
paid  was  $4.10  per  ton  delivered  at  Burlington.  The  carrier 
was  selected  by  the  plaintiff,  and  he  took  from  him  a  bill  of 
lading,  signed  by  the  master,  in  these  words: — 
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"Shipped  by  Charles  Braun,  in  good  order,  on  board  the 
boat  called  Wayward,  now  lying  at  Philadelphia,  and  bound 
for  Burlington,  N.  J.,  ninety-eight  tons  of  Thomas  Lehigh  coal, 
which  I  promise  to  deliver  at  the  aforesaid  port  of  Burlington, 
in  like  good  order,  the  dangers  of  the  seas  only  excepted,  unto 

A.  H.  McNeal  or assigns,  he  or  they  paying  freight  for 

the  same  at  the  rate  of  twenty  one-hundredths  dollars  per  ton. 

25  tons  lump. 

73  tons  steamboat. 

98 

**  Captain  to  tend  guy." 

The  contract  price  of  $4.10  a  ton  was  the  price  of  the  coal 
delivered  at  Burlington.  If  the  defendant  paid  freight  pursu- 
ant to  the  direction  in  the  bill  of  lading,  the  freight  paid  was 
to  be  deducted  from  the  contract  price. 

Responsibility  for  loss  in  transportation,  in  carriage  by  sea, 
has  occasioned  considerable  discussion  in  the  English  courts. 
The  rules  on  this  subject  are  stated  by  Lord  Cottenham  in 
Dunlop  V.  Lambert,  6  Clark  &  F.  600,  619-621,  and  by  the 
court  of  queen's  bench  and  the  exchequer  chamber  in  Calcutta 
Co.  V.  De  Maitos,  32  L.  J.  Q.  B.  332,  33  L.  J.  Q.  B.  214,  and 
particularly  by  Mr.  Justice  Blackburn,  whose  opinion  in  that 
case  is  quoted  at  considerable  length  in  1  Corbin's  Benjamin  on 
Sales,  sec.  503,  and  more  fully  in  Blackburn  on  Sales,  Black- 
stone's  ed.,  *234. 

It  is  sometimes  stated  as  a  general  rule  that  delivery  to 
the  carrier  is  delivery  to  the  consignee,  and  that  the  goods  are 
to  be  carried  to  their  destination  at  his  risk.  But  an  exam- 
ination of  the  decisions  to  that  effect  will  show  that  this  doc- 
trine prevails  only  where  the  contract  of  sale,  as  between  the 
consignor  and  consignee,  was  concluded  at  the  place  of  ship- 
ment, and  the  undertaking  to  ship  was  collateral  to  the  con- 
tract of  sale,  as  in  Tregelles  v.  Sewell,  7  Hurl.  &  N.  573.  It 
will  also  be  found  that  the  rule  uniformly  adopted  in  the  line 
of  decisions  is,  that  the  risk  of  loss  in  transportation  depends 
upon  the  nature  of  the  transaction,  the  terms  of  the  contract, 
and  the  intention  of  the  parties.  In  Dunlop  v.  Lambert,  6 
Clark  &  F.  600,  619-621,  Lord  Cottenham  said:  "When  the 
party  undertaking  to  consign  undertakes  to  deliver  at  a  par- 
ticular place,  the  property,  till  it  reaches  that  place  and  is 
delivered  according  to  the  terms  of  the  contract,  is  at  the  risk 
of  the  consignor."     In  Calcutta  Co.  v.  De  Mattes,  32  L.  J.  Q.  B. 
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332,  33  L.  J.  Q.  B.  214,  Mr.  Justice  Blackburn  said:  "There 
is  no  rule  of  law  to  prevent  the  parties  from  making  whatever 
bargain  they  please.  If  they  use  words  in  the  contract  show- 
ing that  they  intend  that  the  goods  shall  be  shipped  by  the 
person  who  is  to  supply  them,  on  terms  that  when  shipped 
they  shall  be  the  consignee's  property  and  at  his  risk,  so  that 
the  vendor  shall  be  paid  for  them  whether  they  are  delivered 
at  the  port  of  destination  or  not,  this  intention  is  effectual. 
....  If  the  parties  intend  that  the  vendor  shall  not  only  de- 
liver them  to  the  carrier,  but  also  undertake  that  they  shall 
actually  be  delivered  at  their  destination,  and  express  such 
intention,  this  is  also  effectual.  In  such  a  case,  if  the  goods 
perish  in  the  hands  of  the  carrier,  the  vendor  is  not  only  not 
entitled  to  the  price,  but  he  is  liable  for  whatever  damage  may 
have  been  sustained  by  the  purchaser  in  consequence  of  the 
breach  of  the  vendor's  contract  to  deliver  at  the  place  of  des- 
tination." 

The  DeMattos  case,  above  cited,  was  decided  in  the  queen's 
bench  by  an  equally  divided  court,  and  in  the  exchequer 
chamber  there  was  a  diversity  of  opinion  among  the  judges. 
But  on  the  question  of  law  pertinent  to  this  case,  there  was 
entire  unanimity  of  opinion  among  the  judges  in  both  courts. 
The  contract  of  sale  had  been  negotiated  by  correspondence, 
and  the  material  facts  were  briefly  these:  De  Mattos  contracted 
to  deliver  the  company  one  thousand  tons  of  coals,  delivered 
at  Rangoon,  alongside,  etc.,  at  forty -five  shillings  a  ton,  —  pay- 
ment, one  half  by  bill  at  three  months  on  handing  over  bill 
of  lading  and  policy  of  insurance  on  the  cargo  to  cover  the 
payment,  and  the  balance  in  cash  on  delivery  at  Rangoon. 
De  Mattos  chartered  a  ship,  and  shipped  on  board  1,166  tons 
of  coal,  and  delivered  to  the  company  the  bill  of  lading 
and  the  policy  of  insurance,  and  the  company  paid  the  half 
of  the  invoice  price.  On  the  voyage  the  ship  became  dis- 
abled, and,  in  fact,  the  coals  were  not  delivered  under  the 
contract.  Cross-suits  were  brought, — the  one  by  De  Mattos 
to  recover  the  unpaid  contract  price,  the  other  by  the  com- 
pany to  recover  back  the  money  paid  on  the  contract.  The 
queen's  bench  (Cockburn,  C.  J.,  and  Wightman,  J.)  decided 
that  De  Mattos  could  not  recover  the  residue  uf  the  contract 
price,  and  that  the  company  was  entitled  to  recover  back  the 
money  paid  as  damages  arising  from  the  breach  of  con- 
tract. Blackburn  and  Mellor,  JJ.,  concurred  in  the  view  that 
De  Mattos  could  not  recover,  but  held  that  the  company  was 
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not  entitled  to  recover  back  the  half  contract  price  it  paid, 
for  the  reason  that,  by  their  construction  of  the  contract,  the 
portion  of  money  paid  to  De  Mattos  was  to  be  absolutely  his 
on  handing  over  the  policy  and  the  bill  of  lading.  In  deliv- 
ering his  opinion,  Cockburn,  C.  J.,  said:  "  In  every  contract  of 
sale  there  is,  on  the  part  of  the  vendor,  an  obligation  not  only 
to  transfer  the  property  in  the  thing  sold,  but  also  to  deliver 
possession  to  the  buyer.  When  and  how  that  delivery  of 
possession  shall  take  place,  whether  in  the  interval  the  thing 
sold  shall  be  at  the  risk  of  the  buyer  or  of  the  seller,  so  that  if 
it  be  lost  without  default  on  the  part  of  the  latter,  he  shall 
nevertheless  be  entitled  to  demand  the  price  or  to  retain  it  if 
already  paid,  must  depend  on  the  agreement  of  the  parties 
as  expressed,  or  to  be  gathered  from  the  contract.  If,  by  the 
terms  of  the  contract,  the  seller  engages  to  deliver  the  thing 
sold  at  a  given  place,  and  there  be  nothing  to  show  that  the 
thing  sold  was,  in  the  mean  time,  to  be  at  the  risk  of  the  buyer, 
the  contract  is  not  fulfilled  by  the  seller  unless  he  delivers  it 
accordingly." 

In  the  exchequer  chamber  the  majority  of  the  court  con- 
curred in  the  views  of  Blackburn  and  Mellor,  JJ.,  in  the 
company's  case,  by  a  divided  court,  but  all  the  judges  con- 
curred in  the  judgment  of  the  queen's  bench,  that  De  Mattos's 
action  could  not  be  maintained.  It  will  be  observed  that  of 
the  ten  judges  who  sat  in  both  courts,  Cockburn,  C.  J.,  and 
Wightman,  Blackburn,  and  Mellor,  JJ.,  in  the  queen's  bench, 
and  Erie,  C.  J.,  Willes,  J.,  Channell,  B.,  and  Williams,  J., 
held  that  the  property  in  the  coals  passed  to  the  company  by 
force  of  those  terms  of  the  contract  in  relation  to  insurance  of 
the  cargo,  and  the  transfer  of  the  policy,  and  the  delivery  of 
the  bill  of  lading,  but  that  the  vendor  was  nevertheless  de- 
barred from  recovering  the  unpaid  contract  price  as  a  conse- 
quence of  his  failure  to  deliver  the  coals  according  to  contract. 

It  was  undisputed  in  the  case  now  before  the  court,  and  in 
fact  was  conceded  by  the  plaintifTs  counsel,  that  delivery  of 
the  coal  by  the  plaintiff,  at  Burlington,  at  his  own  expense, 
was  a  material  term  in  the  contract  of  sale.  Under  a  contract 
of  this  sort,  delivery  of  the  coal  on  board  the  barge  was  deliv- 
ery to  the  master  as  the  plaintiff's  bailee  or  agent  to  perform 
for  ham  the  act  of  delivery  in  execution  of  his  contract:  1 
Corbin's  Benjamin  on  Sales,  sec.  566.  Meanwhile,  and  un- 
til delivery  was  consummated  in  such  a  manner  as  to  be  ef- 
fectual as  between  vendor  and  purchaser,  the  coal  was  at  the 
plaintiff's  risk. 
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On  the  main  issue,  which  the  learned  judge  declared  to  be 
the  question  whose  loss  was  the  coal  which  sank,  his  instruc- 
tion was,  that  this  issue  would  depend  upon  whether  the  sale 
had  been  completed  before  the  loss  occurred;  that  where  par- 
ties haye  bargained,  the  one  that  he  will  sell  and  the  other 
that  he  will  buy,  the  duty  rests  upon  the  seller  to  deliver  the 
article  in  pursuance  of  the  agreement  he  has  made,  and  that 
to  complete  the  sale  there  must  be  an  acceptance  by  the  pur- 
chaser of  the  article  which  he  purchased,  in  accordance  with 
that  agreement;  that  when  that  has  been  done  "  the  sale  is 
completed,  and  any  loss  after  that  time  falls  upon  the  man 
who  bought.  I  mean  any  loss  which  is  the  result  of  no  wrong- 
ful or  intentional  negligence  of  the  parties." 

The  court  also  instructed  the  jury  that  if  there  was  an  ac- 
ceptance by  the  defendant,  then  the  position  of  the  captain 
became  changed,  and  his  duty  as  the  agent  of  the  plaintifiT 
was  at  an  end.  And  this  question  was  left  to  the  jury  upon 
the  acts  and  conduct  of  the  defendant's  servants  before  they 
stopped  work  that  night,  with  the  instruction  that  if  the  jury 
should  determine  from  the  testimony  "  that  the  defendant  or 
his  employees  so  acted  that  they  recognized  that  that  coal  was 
there  at  their  disposal,  under  their  dominion,  within  their 
power,  and  that  they  so  acted  as  to  show  that  they  were  dealing 
with  it  as  if  it  were  McNeal's,  from  those  acts  you  may  deter- 
mine that  there  was  an  acceptance  of  the  coal  as  being  the 
coal  which  had  been  bought  under  that  bargain." 

The  transaction  between  the  parties  was  an  order  for  a  cer- 
tain quantity  of  coal,  part  lump  coal  and  part  steamboat  coal, 
of  an  approved  quality.  It  was  in  effect  a  contract  of  sale  by 
sample.  On  such  a  sale  of  goods,  it  is  a  condition  implied  by 
law  that  the  buyer  shall  have  a  fair  opportunity,  by  examin- 
ing the  goods,  to  satisfy  himself  that  they  are  in  accordance 
with  the  contract:  2  Corbin's  Benjamin  on  Sales,  sees.  910, 
1025, 1042;  hherwood  v.  Whiimore,  11  Mees.  &  W.  347;  Startup 
V.  McDonald,  6  Man.  &  G.  593;  Croninger  v.  Crocker,  62  N.  Y. 
152.  And  under  a  shipment  of  goods  by  a  carrier,  the  con- 
signee is  entitled  to  inspect  and  examine  the  goods  to  ascertain 
whether  they  correspond  with  the  invoice,  and  to  a  reasonable 
time  within  which  to  receive  and  remove  the  goods.  For  that 
purpose,  a  reasonable  time  within  usual  business  hours  must 
be  allowed,  and  during  that  period  the  liability  of  the  carrier 
as  carrier  remains  undischarged:  Bradstreet  v.  Heron,  Abb. 
Adm.  209,  214;  Salmon  Falls  MJg.  Co.  v.  The  Bark  Tangier,  1 
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Cliff.  396;  Dibble  v.  Morgan,  1  Woods,  406;  The  Tybee,  1  Woods, 
358,  363;  The  Barque  Idd  v.  Kemball,  8  Ben.  Adm.  297;  5 
Myer's  Fed.  Dec,  tit.  Carriers,  sees.  802,  803,  846,  852,  1009; 
The  Eddy,  6  Wall.  481,  493;  Pnce  v.  Powell,  3  N.  Y.  322;  Dun- 
ham V.  Boston  etc.  R.  R.  Co.,  46  Hun,  245;  Miller  v.  Steam 
Nav.  Co.,  10  N.  Y.  431;  Hedges  v.  Hudson  Riv.  R.  R.  Co.,  6 
Rob.  (N.  Y.)  119;  reversed  in  court  of  appeals,  but  not  on 
this  point,  49  N.  Y.  223;  Moses  v.  Boston  etc.  R.  R.  Co.,  32  N.  H. 
523;  64  Am.  Dec.  381;  Graves  v.  Hartford  etc.  S.  B.  Co.,  38 
Conn.  143,  152;  9  Am.  Rep.  369;  Richardson  v.  Goddard,  23 
How.  28, 39;  Bourne  v.  Gatliffe,  3  Man.  &  G.  643, 687;  11  Clark 
&  F.  45,  70;  note  to  Columbus  etc.  R.  R.  Co.  v.  Luddem,  3  Lew. 
Ann.  R.  R.  etc.  Rep.  54. 

The  acts  done  by  the  defendant's  servants  before  they  quit 
work  were  of  a  twofold  character:  1.  In  directing  the  barge 
to  be  laid  alongside  of  the  wharf  for  unloading.  The  captain 
made  the  boat  fast  to  the  wharf,  and  remained  in  charge  dur- 
ing the  night.  The  designation  by  the  defendant  of  his 
wharf  as  the  place  for  unloading  was  an  act  in  performance 
of  the  defendant's  duty  as  consignee  to  provide  a  place  for  the 
discharge  of  the  cargo.  2.  In  the  preparations  for  unloading. 
The  barge  was  laid  alongside  the  float  about  ten  minutes  be- 
fore six.  The  buckets  were  lowered  down  upon  the  barge, 
and  possibly  a  small  quantity  of  coal  was  unloaded.  The 
hands  quit  work  at  six,  and  replaced  the  buckets  on  the 
wharf.  In  these  acts  there  was  no  evidence  of  an  acceptance 
of  the  entire  cargo,  nor  of  a  discharge  of  the  carrier  from  his 
responsibility.  Under  the  rules  of  law  1  have  stated,  the 
defendant  was  entitled  to  a  reasonable  opportunity  to  unload 
the  entire  cargo  for  examination,  to  ascertain  whether  the 
ooal  corresponded  with  his  order  and  had  arrived  in  good  con- 
dition. By  law  he  was  secured  these  rights  without  dischar- 
ging the  liability  of  the  carrier.  Even  if  the  goods  had  been 
accepted  so  as  to  pass  title  as  between  vendor  and  purchaser, 
the  defendant,  under  the  plaintiff's  undertaking  to  deliver 
them  at  Burlington,  still  had  a  right  to  a  reasonable  time  to 
unload  them  under  the  plaintiff's  contract  to  transport  and 
deliver  the  goods. 

When  the  defendant's  employees  quit  work  that  evening  the 
float  was  removed,  leaving  the  barge  riding  free.  She  sank 
in  a  mlling  tide  about  three  in  the  morning,  listed  over  away 
from  the  wharf.  There  was  no  unusual  condition  of  the  tide 
or  weather.     One  of  the  witnesses  testified  that  after  the  men 
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quit  work  he  saw  that  the  lines  with  which  she  was  tied  were 
taut,  and  that  he  told  the  captain  that  his  line  was  taut,  and 
that  if  he  did  not  give  her  more  rope  the  lines  would  liave  to 
part,  or  else  tear  the  cleats  o£f  the  boat,  and  that  the  captain 
said  he  knew  his  own  business.  The  same  witness  testified 
that  in  the  night  he  heard  the  noise  of  the  creaking  of  the 
lines  and  found  the  barge  sinking;  that  the  captain  was  there 
making  an  effort  to  save  her,  and  tried  to  slack  the  lines,  but 
they  were  so  taut  that  he  could  not  slack  them,  and  that  the 
boat  sank  with  the  lines  fastened  to  the  wharf  and  taut.  Be- 
sides evidence  in  relation  to  the  acts  and  conduct  of  the  cap- 
tain, there  was  evidence  tending  to  show  that  the  boat  was 
rotten  and  unseaworthy. 

The  defendant  asked  the  court  to  charge,  first,  that  the  de- 
fendant was  entitled  to  reasonable  time  within  ordinary  busi- 
ness hours  for  discharging  the  cargo,  and  plaintiff  was  bound 
to  furnish  a  boat  that  would  float  long  enough  to  be  discharged. 
This  instruction  was  refused,  and  the  court  charged  *'  that  h. 
good  delivery  implied  that  the  goods  should  be  delivered  in 
such  a  vessel  as  would  stand  the  ordinary  length  of  time  and 
the  ordinary  stress  of  weather;  that  if  even  after  acceptance 
it  became  evident  that  the  loss  was  the  result  of  the  utterly 
unsuitable  condition  of  the  craft  chosen  by  the  plaintiff,  then 
he  still  might  be  liable  under  one  set  of  circumstances,  and 
that  is,  if  he  had  shown  negligence  in  selecting  that  boat, — 
that  is,  if  in  selecting  the  boat  he  had  not  acted  as  a  prudent 
business  man  ought  to  have  acted." 

To  the  refusal  to  charge  as  requested,  and  the  charge  as 
given,  the  defendant  excepted. 

Another  request  of  the  defendant  was,  that  the  court  should 
charge  that  the  captain  was  the  agent  of  the  plaintifi^,  and 
that  the  plaintiff  was  chargeable  with  his  want  of  care  and 
want  of  skill.  This  request  was  denied,  and  the  court  charged 
that  "  the  plaintiff  is  not  responsible  for  the  way  the  captain 
managed  his  boat.  The  captain  was  not  his  servant.  The 
captain  was  his  instrument  to  complete  the  sale,  but  he  was 
not  under  his  personal  control  as  to  how  he  should  manage 
his  boat.  Therefore,  the  mere  negligent  conduct  of  the  cap- 
tain cannot  be  imputed  to  the  plaintiff.  He  could  not  have 
controlled  his  movements.  The  plaintiff,  if  he  had  been  there^ 
could  not  have  dictated  to  the  captain  how  he  should  manage 
his  boat." 

To  the  refusal  to  charge  as  requested,  and  to  '*  that  portion 
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of  the  charge  touching  the  law  of  negligence,  and  the  relation 
which  the  plaintiff  bore  to  the  captain  of  the  boat,  and  that 
the  negligence  of  the  captain  was  not  imputable  to  the  plain- 
tiflf,"  the  defendant  excepted. 

These  instructions  might  have  been  correct  if  the  plaintiff 
had  been  the  agent  of  the  defendant  in  the  shipment  of  the 
coal.  But  the  plaintiff,  instead  of  being  an  agent  to  procure 
transportation,  had  himself  contracted  to  deliver  the  coal,  and 
these  instructions  ignore  the  fact  that  under  a  contract  of  that 
sort  the  undertaking  to  deliver  is  absolute  and  unqualified, 
and  delivery  of  the  goods  is  a  condition  precedent  to  the  right 
of  the  vendor  to  sue  for  the  contract  price.  If  the  goods  be 
lost  or  destroyed  before  delivery  is  consummated,  the  vendor 
must  bear  the  loss.  Under  such  a  contract,  the  carrier  selected 
by  the  vendor  is  his  agent  to  perform  the  contract,  to  deliver, 
and  the  vessel  in  which  the  goods  are  carried  is  pro  hae  vice 
the  vendor's  vessel.  For  the  negligence  of  the  one  and  the 
condition  of  the  other,  and  indeed,  for  failure  to  make  de- 
livery of  the  coal  according  to  contract  for  any  cause  not  due 
to  the  fault  of  the  purchaser,  the  responsibility  is  upon  the 
vendor. 

There  is  some  conflict  in  the  testimony  as  to  whether  the 
contract  was  for  delivery  at  the  port  of  Burlington  generally 
or  alongside  of  the  defendant's  wharf.  Whether  the  contract 
was  in  the  one  form  or  the  other  is  immaterial  in  this  suit. 
The  discharge  of  the  cargo  is  the  joint  act  of  the  freighter 
and  the  consignee.  Each  must  participate  in  unloading  the 
cargo,  and  each  has  duties  to  perform  in  the  premises.  The 
consignee  must  provide  a  suitable  place  for  discharging 
the  cargo,  and  if  the  contract  of  affreightment  is  for  delivery 
at  a  port  generally,  the  consignee,  if  he  owns  the  entire  cargo, 
nas  the  option  to  designate  the  place  for  discharging  the 
cargo,  and  it  is  the  master's  duty  to  obey  the  consignee's 
directions  in  that  respect  if  the  option  be  exercised  in  a  rea- 
sonable manner:  The  Felix,  L.  R.  2  Ad.  &  E.  273,  280;  Abbott 
on  Shipping,  376;  Carver  on  Carriers  by  Sea,  sees.  479,  460; 
The  Boston,  1  Low.  464. 

The  barge  reached  Burlington  with  its  cargo  in  safety. 
The  defendant's  agent  selected  the  defendant's  own  wharf 
for  discharging  the  cargo,  and  there  was  some  evidence  that 
the  wharf  was  out  of  repair  and  in  a  dangerous  condition. 
The  consignee,  in  exercising  his  right  to  select  the  wharf,  was 
bound  to  provide  a  wharf  which  was  safe  as  well  for  the  ves- 
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Bel  as  for  the  discharge  of  the  cargo.  If  the  sinking  of  the 
barge  was  caused  by  the  condition  of  the  wharf,  without  the 
negligence  of  the  captain  in  the  management  and  care  of 
the  boat,  and  was  not  due  to  its  unseaworthy  or  defective 
condition,  the  defendant  must  bear  the  loss. 

The  barge  reached  the  port  of  Burlington  on  the  23d,  and 
was  not  laid  alongside  of  the  wharf  until  the  evening  of  the 
26th,  on  account  of  the  crowded  condition  of  the  wharf.  The 
detention  of  a  vessel  beyond  the  lay  days  named  in  the  con- 
tract of  aflFreightment,  or  for  an  unreasonable  time  if  no  lay 
days  are  named,  because  of  the  crowded  condition  of  the 
wharf  selected  by  the  consignee,  or  for  any  fault  of  the  con- 
signee, will  entitle  the  master  to  discharge  the  cargo  elsewhere 
and  warehouse  it,  or  to  demurrage  or  reasonable  damages  for 
the  detention  of  the  vessel,  but  will  not  release  him  from  his 
duty  to  deliver  the  goods:  MacLachlan  on  Shipping,  3d  ed., 
438,  449;  Carver  on  Carriers  by  Sea,  sec.  627.  No  injury 
happened  to  the  barge  or  its  cargo  while  it  lay  at  port  The 
disaster  occurred  after  it  was  placed  alongside  of  the  wharf 
to  be  unloaded.  The  reasonable  time  allowed  the  consignee 
for  unloading  the  cargo  is  to  be  computed  from  the  time  the 
barge  was  laid  alongside  of  the  wharf  ready  for  the  discharge 
of  the  cargo. 

The  exceptions  above  noted  were  well  taken,  and  upon  them 
the  judgment  should  be  reversed. 

Exception  was  taken  to  the  admission  of  the  deposition  of 
Arkless,  taken  under  a  commission,  on  the  ground  that  it  did 
not  appear  that  the  commissioner  was  sworn  before  a  person 
lawfully  authorized  to  administer  an  oath  in  the  state  where 
the  commissioner  resided,  in  compliance  with  the  statute: 
Revision,  p.  383,  sec.  33.  The  commission  was  sent  to  the 
state  of  Ohio,  and  the  commissioner,  who  resided  in  that 
state,  was  sworn  before  a  notary  public.  In  the  jurat  aflixed 
to  the  oath,  the  notary  certifies  under  his  oflBcial  seal  that  he 
"was  lawfully  authorized  to  administer  an  oath  in  the  said 
state  of  Ohio."  Ever  since  the  dictum  of  Chief  Justice  Horn- 
blower  in  Ludlam  v.  Broderick^  15  N.  J.  L.  273  (decided  in 
1836),  and  of  Mr.  Justice  Ford  in  Den  v.  Thompson,  16  N.  J.  L. 
72,  it  has  been  considered  that  the  certificate  of  the  officer 
before  whom  the  oath  is  taken  in  this  form  is  sufiScient:  See 
Den  V.  AppUgate,  23  N.  J.  L.  115,  and  Lawrence  v.  Finch,  17 
N.  J.  Eq.  234.    This  rule  of  practice  is  of  too  long  standing 
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to  be  now  disturbed.     The  deposition  of  the  witness  was  prop- 
•erly  admitted  in  evidence. 

Sales  — Loss  ditrino  Transportatiok.  — The  general  rule  is  well  estab* 
lished  that  when  the  contract  of  purchase  is  silent  as  to  the  person  or  mode 
l)y  which  the  goods  bought  are  to  be  sent,  a  delivery  by  the  vendor  to  a  com> 
mon  carrier,  in  the  usual  and  ordinary  course  of  business,  transfers  the  prop- 
erty to  the  vendee,  and  the  loss  of  the  goods  thereafter  during  their  transit 
is  at  his  risk:  Magruder  v.  Oage,  33  Md.  344;  3  Am.  Rep.  177;  Janney  v. 
Sleeper,  30  Minn.  473;  Hobart  v.  Littlefield,  13  R.  I.  341;  Wliitingv.  Farrand, 
1  Conn.  69.  The  contrary  rule  la  maintained  in  Loyd  v.  Wight,  20  Ga. 
675. 

In  Whiting  v.  Farrand,  1  Conn.  63,  the  court  said:  "When  a  contract  is 
made  for  the  sale  of  goods  which  are  not  delivered,  but  are  to  be  sent  to  the 
purchaser,  if  the  vendor  send  them  in  the  mode  of  conveyance  agreed  on  by 
the  parties  or  directed  by  the  purchaser;  or  if  no  agreement  be  made  or  di- 
rection given,  in  the  usual  mode;  or  if  the  purchaser,  being  informed  of  the 
mode,  assents  to  it;  or  if  there  have  been  sales  and  conveyances  of  other  goods, 
and  the  vendor  continues  to  send  them  in  the  same  mode,  —  then  the  goods  are 
at  the  risk  of  the  purchaser  during  their  passage. "  So  in  Magruder  v.  Oage, 
33  Md.  344,  3  Am.  Rep.  179,  the  court  said:  "The  question  as  to  what  acts 
are  necessary  to  be  performed  by  the  vendor  under  an  executory  agreement 
ior  the  sale  of  unspecified  goods,  in  order  to  transfer  the  title  to  the  vendee 
aud  subject  him  to  the  risk  of  the  carriage,  depends  entirely  upon  the  agree- 
ment, either  express  or  implied,  between  the  parties.  If  .the  vendor  under- 
takes to  make  the  delivery  himself  at  a  distant  place,  thus  assuming  the  risk 
in  the  carriage,  the  carrier  becomes  the  agent  of  the  vendor,  and  the  property 
will  not  pass  until  the  delivery  is  actually  made.  On  the  other  hand,  if  the 
goods  are  delivered  to  a  carrier  specially  designated  by  the  purchaser,  he  be- 
comes the  agent  of  the  latter,  and  the  title  to  the  property,  as  a  general  rule, 
will  pass  the  moment  that  the  goods  are  dispatched.  Should  the  contract  of 
purchase  be  silent  as  to  the  person  or  mode  by  which  the  goods  are  to  be 
sent,  a  delivery  by  the  vendor  to  a  common  carrier  in  the  usual  and  ordinary 
course  of  business  transfers  the  property  to  the  vendee,"  and  consequently 
casts  the  risk  of  loss  during  transportation  on  him.  Again  in  Hobart  v.  Lit- 
tlefield,  13  R.  I.  342,  the  court  said:  "In  general,  the  delivery  of  goods  to  a 
common  carrier,  and  a  fortiori  to  one  specially  designated  by  the  buyer,  is  a 
delivery  to  the  buyer.  Unless  the  seller  has  contracted  to  deliver  them  to 
the  buyer  at  some  particular  place  or  in  some  particular  manner,  everything 
the  seller  has  to  do  concerning  delivery  is  then  completed,"  and  the  goods 
are  henceforth  at  the  risk  of  the  buyer.  So  in  Janney  v.  Sleeper,  30  Minn. 
474,  the  court  said:  "If  no  place  be  designated  by  the  contract,  the  general 
rule  is,  that  the  articles  sold  are  to  be  delivered  where  they  are  at  the  time  of 
the  sale.  The  store  of  the  merchant,  the  shop  of  the  manufacturer,  the  farm 
of  the  farmer,  at  which  the  commodities  sold  are  deposited  or  kept  must  be 
the  place  of  delivery  when  the  contract  is  silent  upon  the  subject,  —  at  least 
when  there  are  no  circumstances  showing  that  a  different  place  was  intended. 
This  is  a  rule  of  construction  predicated  upon  the  presumed  understanding 
of  tlw  parties  when  making  the  contract."  In  such  cases  the  loss  of  the 
goods  sold  during  their  transportation  is  at  the  risk  of  the  purchaser. 

Risk  on  PaRCUASER  when  Goods  are  Shipped  at  his  Dibection.  —  It 
«eems  to  be  well  settled  that  when  a  merchant  at  one  place  orders  goods  of 
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another  at  a  different  place,  to  be  shipjied  in  a  certain  manner,  and  the  vendor 
•hips  the  goods  according  to  order,  tlie  delivery  on  board  ship  or  to  the  car- 
rier is  a  constructive  delivery  to  the  vendee;  and  they  are  from  that  time  at 
the  risk  of  the  latter,  so  that  in  case  of  loss  during  transportation,  and  before 
final  delivery  into  his  hands,  such  loss  must  be  borne  by  him:  Ranney  v. 
Higby,  4  Wis.  154;  5  Wis.  62;  Divertty  v.  Kellogg,  44  111.  114;  CroM  v.  O'Don- 
nell,  44  N.  Y.  661;  Oiltr.  Benjamin,  64  Wis.  362;  54  Am.  Rep.  619;  and  other 
eases  cited  $itpra.  The  rule  is  thns  stated  in  Diversy  v.  Kellogg,  44  111.  114f 
"  If  the  party  of  whom  goods  have  been  ordered  shall  ship  within  a  reason- 
able time  the  amount  and  quality  ordered  and  in  the  manner  directed,  tb» 
property  tliereupon  vests  in  the  purchaser,  and  is  henceforth  at  his  risk.  If 
after  such  shipment  a  portion  of  the  goods  are  abstracted  and  others  of  an 
inferior  quality  substituted,  so  aa  to  render  the  whole  of  an  inferior  quality, 
the  loss  mast  be  borne  by  the  purchaser."  In  such  case  the  shipper  is  not 
bound  to  give  notice  of  the  shipment  to  the  purchaser,  in  order  to  vest  the 
title  in  him,  and  to  cast  upon  him  the  risk  of  loss.  In  Pilgreen  v.  State,  71 
Ala.  368,  it  was  decided  that  when  goods  are  forwarded  through  an  ezpresa 
company,  and  by  instructions  of  the  purchaser  marked  0.  O.  D.,  the  carrier  is 
the  agent  of  the  purchaser  to  receive  the  goods  from  the  seller,  and  the  agent 
of  the  seller  to  collect  the  price  from  the  purchaser.  The  sale  is  complet» 
when  the  goods  are  delivered  to  the  carrier,  and  their  loss  during  transporta- 
tion is  then  on  the  vendee.  In  OiU  v.  Benjamin,  64  Wis.  362,  54  Am.  Rep. 
619,  the  vendor  agreed  to  sell  to  the  purchaser  one  thousand  cords  of  wood» 
to  be  delivered  from  the  vendor's  pier  in  Michigan,  over  the  rail  of  the  par* 
chaser's  vessel,  from  time  to  time  as  wanted,  during  the  season  of  navigation, 
•aid  wood  to  be  piled  as  taken  from  said  vessel,  and  to  be  measured  and  paid 
for  when  piled  on  the  purchaser's  dock  in  Milwaukee.  One  cargo  of  the 
wood  was  thus  delivered  nnder  the  contract  on  board  snch  vessel,  and  lost 
with  the  vessel  before  reaching  Milwaukee.  In  an  action  by  the  vendor  to 
recover  the  value  of  the  goods  shipped,  it  was  decided  that  the  contract,  as 
to  such  cargo,  became  an  executed  sale,  vesting  the  title  to  the  wood  in  the 
purchaser,  who  thereupon  became  liable  for  its  price.  Opposed  to  this  rule, 
and  to  the  better  reasoning,  is  the  case  of  Rosenthal  v.  Kahn,  19  Or.  671,  where 
the  vendor  agreed  to  furnish  the  purchaser  with  two  thousand  nine  hundred 
cords  of  wood,  more  or  less,  at  a  certain  price  per  cord,  on  board  the  cara 
at  a  certain  place,  the  wood  to  be  paid  for  when  measured  and  received  by 
the  quartermaster  at  Walla  Walla,  Washington  Territory.  It  was  decided 
that  the  title  to  th-;  wood  did  not  pass  to  the  purchaser  nntil  it  was  received 
and  raeasnred  by  the  quartermaster  at  Walla  Walla,  and  that  the  loss  of  any 
portion  of  it  during  transportation,  after  being  delivered  on  board  the  cars  a* 
designated  in  the  contract,  and  before  being  thus  received  and  measnred, 
must  be  borne  by  the  vendor. 

Delivery  of  Bill  of  Lading  in  Vendor's  Name  to  Vendee  Places  Risk  on  Latter. 
Where  the  bill  of  lading  for  the  goods  shipped  is  taken  in  the  name  of  the 
vendor,  who  assigns  it  to  the  vendee,  and  receives  payment  for  the  goods  from 
him  while  such  goods  are  yet  >n  transitu,  delivery  takes  place  at  the  time  of 
the  assignment  of  the  bill  of  lading,  and  the  goods  are  thereafter  at  the  risk 
of  the  vendee.  Thus  in  Foreheimer  v.  Stewart,  65  Iowa,  693,  54  Am.  Rep. 
80,  where  a  vendor  delivered  goods  to  a  carrier  for  transportation,  and  took 
a  bill  of  lading  to  himself,  indorsing  it  in  blank,  and  attaching  to  it  a  sight 
draft  on  the  purchaser,  depositing  both  in  bank,  and  getting  credit  at  the 
bank  for  the  amount  of  the  draft,  and  the  draft  and  bill  of  lading  being  for- 
warded to  the  purchaser,  be  paid  the  draft  and  accepted  the  bill  of  lading. 
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l)efore  the  transportation  of  the  goods  was  completed,  it  was  decided  that 
the  goods  were  not  delivered  so  as  to  pass  the  title  until  the  bill  of  lading 
-was  delivered  to  the  purchaser;  but  after  that  time,  there  was  sach  delivery 
-as  to  place  the  risk  of  loss  or  damage  to  the  goods  during  the  remainder  of 
<the  transit  on  the  purchaser,  in  the  absence  of  any  agreement  to  the  con- 
trary. The  court  said:  "  Where  the  shipper  retains  the  right  of  disposing  of 
the  property  while  in  the  hands  of  the  carrier,  there  is,  of  course,  no  delivery 
-to  the  consignee.  The  object,  generally,  which  the  shipper  has  in  taking  the 
bill  of  lading  iu  his  own  name,  when  he  does  so,  is  to  enable  him  to  retain 
Buch  right.  What  the  defendant's  (vendor's)  object  was,  there  can  be  no  doubt. 
He  proceeded  at  once  to  transfer  the  bill  of  lading  to  the  bank  as  security 
:lor  the  draft,  the  amount  of  which  was  credited  to  him  in  his  bank  account. 
There  was  then  no  delivery  made  to  the  plaintiffs  (purchasers)  by  delivery  to 
the  carrier  at  Council  Blufifs.  Having  reached  the  conclusion  that  the  goods 
Avere  not  delivered  by  the  defendant  to  the  plaintifiis  by  delivery  to  the  car- 
rier at  Council  Blufifs,  we  come  to  inquire  whether  they  were  delivered  by 
delivery  to  them  later  of  the  indorsed  bill  of  lading.  In  our  opinion  they 
were.  The  defendant,  from  the  time  of  such  delivery,  had  no  right  or  inter- 
est in  the  goods,  and  the  jua  disponendi,  or  right  of  disposing  of  the  goods,  bad 
become  absolute  in  the  plaintiffs.  The  goods  could  not  be  sold  nor  encum- 
bered by  the  defendant,  nor  properly  taken  upon  attachment  or  execution  by 
bis  creditors.  This  being  so,  it  would  seem  to  follow  that  the  risk  of  damage 
from  the  elements,  in  the  absence  of  any  agreement  to  the  contrary,  should 
be  borne  by  the  plaintiffs.  It  is  true  that  the  plaintiffs  could  not  be  consid- 
ered as  having  had  an  opportunity  to  inspect  the  goods  at  the  time  when  the 
-transfer  was  made  to  them  of  the  bill  of  lading,  but  we  do  not  see  how  the 
plaintiffs'  inability  to  inspect  at  that  time  could  give  the  transfer  of  the  bill 
^f  lading  an  effect  different  from  what  it  otherwise  would  have  had.  The 
plaintiffs  were  not  bound  to  accept  the  transfer  at  that  time.  The  defendant 
had  put  the  goods  in  transit  without  a  tender  of  delivery.  The  plaintiffs 
might  unquestionably  have  withheld  payment  of  the  draft  and  acceptance  of 
the  bill  of  lading  until  the  goods  reached  their  destination.  But  for  reasons 
satisfactory  to  themselves  they  preferred  to  pay  in  advance.  It  was  their 
right  to  do  so  if  they  preferred,  and  secure  whatever  advantages  there  might 
be  from  such  payment  and  such  acceptance.  But  in  securing  those  advan- 
tages we  think  they  took  upon  themselves  whatever  risk  there  might  be  of 
damage  from  the  elements  from  that  time  forward." 

When  Seller  ia  to  Deliver,  and  Takes  Bill  of  Lading  in  his  Own  Name,  Lou 
Falls  on  Him.  Thus  where  a  manufacturer,  on  receipt  of  an  order  for  an 
article,  selects  and  forwards  it  by  railroad  as  directed,  taking  the  bill  of  lading 
in  his  own  name,  attaching  to  it  the  draft  for  the  price,  and  indorsing  it  to 
^he  carrier's  agent  at  the  place  of  destination,  with  directions  to  "deliver  to 
bearer,"  an  intention  is  shown  on  the  part  of  the  vendor  to  retain  title  until 
.payment  of  the  purchase  price,  and  loss  before  delivery  to  the  purchaser 
must  be  borne  by  the  seller:  Jones  v.  Brewer,  79  Ala.  545.  To  the  same  effect 
is  Perkins  v.  Eckert,  55  Cal.  400. 

WJien  Directions  to  Carrier  are  so  Imperfect  that  He  is  Unable  to  Deliver  Loss 
Falls  on  Vendor.  Where  the  vendor  delivers  goods  to  a  carrier,  and  neither 
the  bill  of  lading  nor  the  direction  upon  them  enables  him  to  deliver  them  to 
the  purchaser,  and  they  are  lost  in  consequence,  the  loss  must  be  borne  by 
the  vendor,  and  the  purchaser  may  recover  the  price  paid  by  him  to  the  reo- 
4ior  for  the  goods:  Finn  v.  Clark,  10  Allen,  479;  12  Allen,  522. 
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Makxs  an  Assign  hint  of  its  property  for  the  benefit  of  all  its  credi- 
tors, among  whom  it  includes  the  holders  of  a  note  executed  by  botk 
partners,  though  one  signed  it  simply  as  the  surety  of  the  other. 
Fr/ud  iTFOir  THX  Crsditobs  or  Amt  Pkrsom  oannot  Result  from  his  ap> 
propriating  his  property  to  the  payment  of  a  debt  for  which  he  is  liable. 
Therefore,  one  jointly  liable  with  others  as  a  member  of  a  firm,  or  other* 
wise,  may  appropriate  his  individual  property  to  the  payment  of  a  joint 
debt,  and  if  all  the  members  of  a  partnership  are  liable  on  an  obligation, 
they  may  appropriate  the  firm  property  to  its  payment,  though  it  is  not » 
partnership  debt. 

B.  Frank  Drake  and  Owen  Harris,  for  the  appellant 

Eugene  M.  Bartletty  George  F.  Danforth,  and  Morris  A.  LoW' 
joy,  for  the  respondent. 

Eabl,  J.  The  defendants  were  copartners  in  the  mercantile 
business  at  Perry,  Wyoming  County,  under  the  firm  name  of 
Williams  &  Co.,  and  in  their  firm  name  they  executed  a  note 
to  the  plaintiff  for  borrowed  money.  It  commenced  this  ac- 
tion, and  obtained  an  attachment  against  them,  on  the  ground 
that  they  had  assigned  their  property  with  intent  to  defraud 
their  creditors.  They  made  a  motion  to  set  aside  the  attach- 
ment, based  upon  the  same  papers  upon  which  it  was  granted^ 
and  the  motion  was  denied  at  the  special  term,  and  the  decision 
there  was  affirmed  at  general  term,  and  then  the  defendant» 
appealed  to  this  court. 

The  allegation  of  fraud  against  the  defendants  is  based  upoa 
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the  following  facts:  At  the  time  the  defendants  became  part- 
ners, Helen  A.  Williams  owed  E.  M.  Clark  about  eight  hundred 
dollars,  and  for  that  indebtedness  they  gave  him  their  two  joint 
and  several  promissory  notes  signed  by  them.  L.  Sophia  Wil- 
liams, however,  signed  the  notes  simply  as  surety  for  Helen 
A.  Williams,  who  was  and  remained  the  principal  debtor. 
Thereafter,  in  February,  1890,  the  defendants,  having  become 
insolvent,  both  as  a  firm  and  as  individuals,  executed  a  gen- 
eral assignment  of  all  their  firm  and  individual  property  for 
the  benefit  of  their  creditors,  in  which  they  directed  the  two 
notes  hek^  by  Clark  to  be  paid  out  of  the  proceeds  of  the  firm 
property;  and  the  fraud  alleged  by  the  plaintiff  consists 
in  this  direction,  the  claim  being  that  the  notes  were  not  firm 
debts,  but  the  individual  debts  of  Helen  A.  Williams,  for 
which  L.  Sophia  Williams  was  only  surety,  and  that  there- 
fore it  was  necessarily  a  fraud  in  law  upon  the  firm  creditors 
to  appropriate  the  proceeds  of  firm  property  for  their  pay- 
ment. 

We  think  the  learned  courts  below  fell  into  error  in  grant- 
ing and  upholding  the  attachment  upon  the  grounds  specified. 
These  notes  were  joint  debts  of  the  defendants,  for  which  they 
were  jointly  liable  to  Clark,  and  it  was  therefore  not  a  fraud 
to  appropriate  their  joint  property  for  their  payment.  Clark 
could  have  recovered  a  judgment  upon  the  notes  against  the 
defendants,  and  could,  by  execution,  have  seized  the  firm  prop- 
erty to  satisfy  the  judgment,  and  a  purchaser  at  the  execution 
sale  would  have  obtained  a  full  and  absolute  title  to  the  firm 
property  purchased.  Although  the  defendants  were  insolvent, 
they  could  have  paid  these  debts  either  in  money  or  in  prop- 
erty belonging  to  the  firm,  and  in  so  doing  they  would  have 
perpetrated  no  fraud  upon  their  creditors.  As  they  could  pay 
the  debts  either  with  firm  money  or  firm  property,  we  cannot 
perceive  why  they  could  not,  through  an  assignee,  direct  the 
same  debts  to  be  paid  out  of  the  proceeds  of  the  firm  property. 
It  certainly  cannot  be  a  fraud  upon  firm  creditors  to  apply 
firm  property  to  the  payment  of  debts  for  the  satisfaction  of 
which  such  property  could  be  taken. 

It  is  a  mistake  to  suppose  that  the  firm  property  is  now  in 
the  hands  of  a  court  of  equity  for  distribution  and  application 
upon#.equi table  principles.  No  suit  whatever  is  pending  in 
equity,  and  no  application  has  been  made  to  a  court  of  equity 
in  reference  to  the  firm  property.  The  defendants  have  made 
an  assignment  of  their  firm  property  authorized  by  law,  and 
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the  assignee  is  to  dispose  of  it,  not  in  accordance  with  the 
directions  of  any  court,  but  in  precise  accordance  with  the 
terms  and  conditions  of  the  assignment.  It  may  be  that  if 
these  firm  assets  were  to  be  administered  in  a  court  of  equity, 
according  to  equitable  principles,  the  court  would  direct  the 
firm  debts  to  be  paid  before  these  debts  to  Clark,  although  it 
is  not  certain  that  it  would  do  so,  and  it  is  not  now  necessary 
to  determine  whether  it  would  or  not:  Hoare  v.  Oriental  Bank^ 
L.  R.  2  App.  Cas.  589.  These  defendants,  being  jointly  liable 
to  Clark,  have  themselves  provided  that  his  claims  shall  be 
paid  out  of  the  firm  assets,  and  there  is  no  room  for  the  inter- 
ference  of  any  court.  As  between  him  and  them,  his  claim 
upon  the  firm  property  is  just  as  meritorious  and  equitable  as 
the  claim  of  firm  creditors. 

After  the  execution  of  the  assignment,  and  the  provision 
made  therein  for  the  payment  of  these  debts,  L.  Sophia  Wil- 
liams bad  no  equitable  claim  that  the  firm  property  should 
not  be  applied  precisely  as  she  had  directed  that  it  should  be 
applied.  Hence,  on  the  principles  of  subrogation,  the  firm 
creditor  can  take  no  equity  from  her  which  they  can  enforce 
against  the  firm  property,  upon  principles  laid  down  in  the 
case  of  Saunders  v.  ReiUy,  105  N.  Y.  12;  59  Am.  Rep.  472,  and 
cases  therein  cited. 

If  these  notes  had  been  the  individual  debts  of  Helen  A. 
Williams,  for  which  L.  Sophia  Williams  was  in  no  way  liable, 
then  the  provision  in  the  assignment  for  their  payment  out  of 
firm  assets  would  have  been  a  fraud  upon  the  firm  creditors, 
within  the  case  of  Wilson  v.  Robertson,  21  N.  Y.  687.  The 
ground  of  that  decision  was,  that  the  joint  property  was  appro- 
priated for  the  payment  of  an  individual  debt  of  one  of  the 
members  of  the  firm,  for  wlT  h  the  other  member  was  in  no 
way  liable.  But  no  case  can  be  found  holding  that  it  is  a  fraud 
upon  the  firm  creditors  for  the  members  of  a  firm  to  appro- 
priate the  firm  property  to  the  payment  of  debts  for  which 
they  are  all  liable.  It  is  never  a  fraud  upon  the  creditors  of 
any  person  to  appropriate  his  property  for  the  payment  of  a 
debt  for  which  he  is  liable;  and  so  one  who  is  jointly  liable 
with  others  as  a  member  of  a  firm,  or  otherwise,  may  appro- 
priate his  individual  property  for  the  payment  of  a  joint  debt, 
for  the  reason  that  he  is  liable  to  pay  the  joint  debt,  and  his 
property  could  be  seized  by  virtue  of  an  execution  issued  upon 
A  judgment  for  the  joint  debt  to  satisfy  the  same:  Crook  ▼. 
Rindskopf,  105  N.  Y.  476. 
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No  benefit  or  ultimate  advantage  is  secured  to  L.  Sophia 
"Williams  by  the  appropriation  of  the  firm  property  for  the 
payment  of  debts  which,  as  between  her  and  Helen  A. 
Williams,  are  the  debts  of  the  latter.  Upon  payment  of  these 
debts  there  will  be  in  the  hands  of  the  assignee  a  claim  for  the 
reimbursement  of  the  firm  against  the  individual  estate  of 
Helen  A.  Williams.  That  claim  will  be  in  the  hands  of  the 
assignee,  to  be  administered  and  disposed  of  under  the  assign- 
ment, and  no  benefit  therefrom  can  come  to  either  member  of 
the  firm  until  after  the  payment  of  all  the  firm  and  individual 
debts. 

We  therefore  see  no  reason  to  doubt  that  the  assignment 
was  valid  and  free  from  the  imputation  of  fraud. 

The  orders  of  the  general  and  special  terms  should  be  re- 
versed and  the  motion  granted,  with  costs  in  all  the  courts, 
and  ten  dollars  costs  of  the  motion. 


Parktirship — Fraud  on  Cbkditobs.  — The  assumption  by  a  partner- 
ship of  a  debt  of  one  of  its  members  is  not  a  fraud  upon  the  partnership  credi- 
tors, if  the  firm  is  solvent:  Hage  v.  Campbell,  78  Wis.  572;  23  Am.  St,  Rep. 
422,  and  note.  A  partner  may  appropriate  partnership  funds  for  the  pay- 
ment of  his  debts,  so  long  as  he  does  not  draw  therefrom  a  sum  in  excess  of 
his  individual  account:  Davies  v.  Atldnaon,  124  111.  474;  7  Am.  St.  Rep.  373, 
&nd  extended  note.  One  member  of  a  firm  cannot  bind  the  firm  by  a  mort- 
gage executed  to  secure  his  notes.  Such  a  mortgage  does  not  secure  firm 
paper  indorsed  by  him:  Bank  of  Buffalo  v.  Thompson,  121  N.  Y.  280.  Where 
«  creditor,  at  the  time  the  debt  is  contracted,  receives  the  joint  and  several 
obligations  of  the  individual  members  of  a  partnership  for  whose  benefit  it 
was  contracted,  he  can  enforce  his  claim  against  the  estate  of  a  deceased 
member,  and  share  with  the  other  creditors  at  the  distribution:  Estate  of 
<3ray.  111  N.  Y.  404. 

PaRTKERSHIP  —  JtJDOMBNT  AOAIN3T  MEMBERS  A3  InDIVIDITALS.  — A  judg- 
ment against  all  the  members  of  a  partnership  as  individuals,  though  not  for 
a  firm  debt,  takes  priority  over  a  subsequent  judgment  against  the  same  per* 
eons  for  a  partnership  debt:  Davis  v.  Delaware  etc  Canal  Co.,  109  N.  Y.  47; 
4  Am.  St.  Rep.  418,  and  note.  As  to  the  rights  of  creditors  of  individual 
members  of  a  partnership  and  creditors  of  the  partnership,  with  respect  to  its 
assets,  see  Powers  v.  Large,  69  Wis.  621 ;  2  Am.  St.  Kep.  767,  and  note;  Sound- 
erf  ▼.  Beiay,  106  N.  Y.  12;  69  Am.  Rep.  472. 
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People  v.  Most. 

fl28  New  Yobk,  108.) 

teimwAL  Law  —  UNLAwruL  Assbmblt  —  Ndmbkk  or  Fni<^oNs  Who  uvat 
PARTloirATK  THEREIN.  —  The  offense  of  an  nnlawfal  assembly  can  be 
eommitted  only  when  there  is  a  concert  of  three  or  more  persoos  who 
unite  in  an  attempt  or  in  a  threat  to  do  one  or  more  of  the  things  speci- 
fied in  the  statute. 

GBmiNAL  Law  —  UMLAwrcL  Assehblt  —  Threats,  Who  hat  bs  Debmeiv 
TO  Pabticipate  In.  —  Persons  may  be  regarded  as  participating  in  a 
threat  made  by  another  though  they  did  not  utter  or  repeat  the  worda 
vsed  by  him,  if  they  were  present  and  under  the  influence  of  similar 
sentiments,  and  by  their  conduct  assented  to  and  adopted  his  language 
as  their  own. 

JuBT  Trial  —  Threats,  What  are,  when  a  Questiow  for  th»  Jurt. 
—  Whether  language  indicating  that  persons  denounced  by  the  speaker 
will  suffer  for  acts  imputed  to  them  by  him  was  used  and  intended  a* 
•  threat  or  as  a  mere  prophecy  is  a  question  to  be  determined  by  the 
jury. 

UnLAwruL  Assembly.  — The  Threats  Necessart  to  the  CoMinssioif  of 
the  crime  of  unlawful  assembly  may  relate  to  acts  to  be  performed  at 
■ome  fatore  time,  when  affairs  shall  be  ripe  for  their  performance. 

UiTLAWTCL  Assembly. — Threats  or  Violence  against  Persons  Resi- 
dents or  Another  State  are  within  the  statate  of  Kew  York  defining 
the  offense  of  unlawful  assembly. 

UHLAwroL  Assembly  at  the  (Common  Law  was  a  Distcrbance  or  the 
Peace  by  persons  assembling  together  with  an  intention  to  do  a  thing 
which,  if  executed,  would  make  them  rioters,  but  neither  executing  it 
nor  making  a  motion  towards  its  execution. 

Syidence  —  Anarchists.  —  Evidence  that  Persons  Assembled  at  a 
Meeting  were  Anarchists  is  competent  to  aid  the  jury  in  determin- 
ing whether  such  meeting  joined  in  threats  made  by  defendant,  who  wa» 
one  of  the  speakers  thereat 

Pbosbcution  under  enbdivision  3  of  section  451  of  the  Penal 
Code,  declaring  that  "whenever  any  three  or  more  perBons, 
being  assembled,  attempt  or  threaten  any  act  tending  towards 
a  breach  of  the  peace,  or  injury  to  person  or  property,  or  any 
unlawful  act,  such  assembly  is  unlawful,  and  every  person  par- 
ticipating therein,  by  his  presence,  aid,  or  instigation,  is  guilty 
of  a  misdemeanor."  The  meeting  was  held  in  a  hall  in  the 
rear  of  a  saloon  in  the  city  of  New  York,  on  the  evening  of 
November  12,  1887.  Two  policemen  who  were  present  testi- 
6ed  to  the  effect  that  the  meeting  was  addressed  by  the  de- 
fendant. Most,  and  was  attended  by  about  one  hundred  people, 
most  of  whom  were  anarchists,  and  that  the  defendant  avowed 
himself  to  be  an  anarchist.  He  was  greeted  on  entering  the 
the  hall  by,  "  Here  comes  our  leader.  Father  Most."  In  ad- 
dressing the  meeting,  among  other  things,  he  said:  "  Brother 
Anarchista,  we  were  to  have  a  meeting  in  Second  Avenue  io 
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Florence  Hall,  over  our  dead  brethren  who  were  murdered  in 

Chicago I  have  just  received  word  that  Captain  Mc- 

Cullagh  and  his  bloodhounds  have  stopped  our  meeting 

Let  them  beware;  hereafter  our  meetings  will  be  held  in  secret, 

and  God  help  them  if  we  catch  them  in  our  socials It 

was  a  shame,  and  that  the  police  spies — the  police  hounds  and 
capitalistic  press,  their  teeth  were  filed,  were  sharp,  but  that 
they  would  be  blunted."  The  dead  brethren  to  whom  the 
speaker  referred  were  Spies  and  others,  who  had,  on  the  day 
preceding  the  meeting,  been  hanged  at  Chicago  for  the  murder 
of  a  number  of  policemen  by  means  of  dynamite  bombs  and 
explosives.  Further  referring  to  them,  and  to  persons  whom 
he  thought  instrumental  in  causing  their  death,  he  said: 
"They  were  not  properly  hung;  the  weight  was  not  heavy 
enough  to  break  their  necks;  but  their  blood  cries  to  heaven 
for  revenge,  and  we  will  revenge  them.  Our  brethren  in  Chi- 
cago had  not  a  fair  trial;  there  was  perjured  evidence;  there 
were  capitalists  on  the  jury;  they  held  our  brethren  in  prison 
until  they  could  get  perjured  evidence  to  convict  them.  If  I 
had  known  the  executioner  who  murdered,  who  strangled,  our 
brothers,  I  would  never  rest  until  he  had  shared  their  fate. 
The  day  of  revolution  will  soon  come.  First  of  all  will  be 
Grinnell;  then  comes  Judge  Gary;  then  the  supreme  court  of 
Illinois;  then  the  highest  murderers  of  the  land,  the  supreme 
court  of  the  United  States.  The  most  cowwardly  of  all, 
Oglesby,  the  governer  of  Illinois.  He  must  not  think  because 
he  pardoned  two  of  our  brethren  to  a  lingering  death  of  life 
imprisonment,  he  will  be  spared.  I  again  urge  you  to  arm 
yourself,  as  the  day  of  revolution  is  not  far  oflf;  and  when  it 
comes,  see  that  you  are  ready  to  resist  and  kill  those  hirelings 
of  capitalists.  What  do  we  care  for  a  few  soldiers?  We  have 
a  weapon  a  hundred-fold  worse  than  theirs.  They  think  they 
kill  five  of  our  brethren,  but  we  will  have  a  hundred  or  five 
hundred  for  every  one  they  have  murdered.  I  am  an  anar- 
chist, and  am  willing  to  die  for  its  cause."  He  closed  his 
address,  with  the  exclamation,  "  Rise,  Anarchy  1  Long  shall 
it  live  1 "  The  audience  cheered  him  at  times  during  his  ad- 
dress, and  appeared  to  be  greatly  excited,  and  to  approve  the 
sentiments  he  uttered,  and  when  he  declared  that  "the  day 
of  revolution  is  not  far  distant,"  one  of  the  audience  excitedly 
exclaimed,  "Why  not  to-night?  for  we  are  ready  and  pre- 
pared." It  was  claimed  that  the  conduct  of  the  district  attor- 
n«tr»  was  unfair,  in  this  that  he  made  repeated  offers,  which  in 
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each  instance  were  overruled,  to  place  in  evidence  before  the 
jury  the  fact  that  the  defendant  was  the  author  of  a  book  en- 
titled "A  Manual  of  Revolution  Warfare,"  and  each  of  the 
offers  made  references  to  the  contents  of  the  book.  The  de- 
fendant, being  convicted,  appealed  to  the  general  term,  where 
the  judgment  of  conviction  was  affirmed,  and  thence  be  ap- 
pealed to  this  court. 

William  F.  Howe,  for  the  appellant 

McKemie  Semple,  oBsiatant  district  attomey^  for  the  respond- 
ent. 

A)n)REW8,  J.  But  three  of  the  questions  presented  on  the 
brief  of  the  appellant's  counsel  can  be  considered  on  this  appeal. 
One  of  these  questions  is  raised  by  the  exception  to  the  de- 
nial by  the  trial  judge  of  the  motion  of  the  counsel  for  the 
defendant,  made  at  the  conclusion  of  the  evidence  on  the  part 
of  the  people,  for  an  instruction  to  the  jury  to  acquit  the 
defendant,  on  the  ground  that  the  evidence  was  legally  insuffi- 
cient to  justify  a  conviction.  An  exception  was  taken  to  a 
question  put  to  a  witness  for  the  defendant  on  cross-examina- 
tion by  the  prosecuting  officer,  and  which  was  allowed  by  the 
court,  as  to  his  belief  in  a  Supreme  Being.  A  third  exception 
was  taken  to  evidence  offered  by  the  prosecution,  and  admitted, 
that  the  persons  present  at  the  meeting  at  Kramer's  Hall  on 
the  evening  of  November  12,  1887,  were  anarchists. 

By  the  decision  of  the  general  term,  affirming  the  convic- 
tion and  judgment  of  the  trial  court,  questions  as  to  the  cred- 
ibility of  witnesses  and  the  weight  and  preponderance  of  evi- 
dence are  eliminated  from  the  controversy,  as  well  as  every 
consideration  bearing  upon  the  propriety  of  granting  a  new 
trial,  in  the  exercise  of  judicial  discretion,  upon  the  ground 
that  the  jury  were  prejudiced  by  offers  of  evidence  persistently 
made  by  the  prosecuting  officer,  and  repeatedly  overruled, 
which  offers,  as  is  claimed,  were  persisted  in  in  order  to  bring 
before  the  jury  irrelevant  facts  having  no  legitimate  bearing 
upon  the  issue  to  be  decided.  If,  in  the  opinion  of  the  gen- 
eral term,  for  any  reason  appearing  in  the  record,  justice  re- 
quired a  new  trial,  it  had  the  power  in  its  discretion  to  grant 
it.  But  this  court,  as  a  general  rule,  deals  with  questions  of 
law  only,  and  it  cannot  review  an  exercise  of  the  discretion  of 
the  general  term  in  granting  or  refusing  new  trials  in  crim- 
inal cases. 

The  main  question  relates  to  the  sufficiency  of  the  evidenot 
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to  support  the  charge  in  the  indictment.  In  order  to  ascer- 
tain in  what  the  offense  of  an  unlawful  assembly  consists,  ref- 
erence must  be  had  primarily  to  the  statute  which  defines  it. 
It  was  an  oflfense  well  known  at  common  law,  and  common- 
law  definitions  are  a  material  aid  in  many  cases  in  the  inter- 
pretation of  statute  definitions  of  common-law  offenses.  But 
as  it  is  competent  for  the  law-making  power  to  create  new 
offenses  not  before  known,  so  it  may  extend  common-law  defi- 
nitions of  particular  offenses  so  as  to  include  acts  not  punish- 
able under  the  common  law,  and  not  embraced  within  the 
common-law  definitions  of  the  offense.  In  other  words,  iden- 
tity in  the  name  of  offenses  at  common  law  and  under  a  statute 
does  not  necessarily  imply  that  the  same  precise  constituents, 
and  no  others,  enter  into  each. 

The  third  subdivision  of  section  451  of  the  Penal  Code,  under 
which  the  defendant  was  indicted,  requires  that  in  order  to 
constitute  the  offense  of  unlawful  assembly,  three  or  more  per- 
sons, being  assembled,  should  attempt  or  threaten  any  act 
"  tending  towards  a  breach  of  the.  peace,  or  an  injury  to  person 
or  property,  or  any  unlawful  act."  The  offense  can  only  be 
committed  when  there  is  a  concert  or  combination  of  three  or 
more  persons  who  unite  in  the  attempt  or  in  the  threat  to  do 
one  or  more  of  the  things  specified  in  the  statute.  A  threat 
made  by  one  or  by  two  persons  only,  in  which  no  others  par- 
ticipated, would  not  be  indictable  under  this  statute,  although 
made  in  an  assembly  of  many  persons.  It  was  also  the  rule 
of  the  common  law  that  three  or  more  persons  should  be  as- 
sembled and  participate  in  the  unlawful  purpose,  in  order  to 
constitute  the  offense  of  unlawful  assembly,  or  the  cognate 
offenses  of  rout  and  riot:  4  Bla.  Com.  146;  1  Russell  on  Crimes, 
288. 

Unless,  therefore,  the  jury  were  authorized  to  find  that  the 
threat  charged  in  the  indictment  was  made  not  only  by  the 
defendant.  Most,  but  also  at  least  by  two  other  persons  on  the 
occasion  in  question,  the  offense  was  not  made  out.  In  deter- 
mining whether  others  participated  with  Most  in  the  threat 
alleged,  it  was  not  necessary  that  it  should  affirmatively  appear 
that  other  persons  present  uttered  or  repeated  the  same  words 
used  by  Most.  Their  participation  could  be  shown  by  an 
adoptiiin  of  his  language,  exhibited  by  their  conduct.  If  the 
jury  were  authorized  to  find  that  the  persons  present  were 
under  the  influence  of  similar  sentiments,  and  that  they  (to 
the  number  of  two  or  more)  adopted  his  language  as  their  own, 
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then  tbe  threats,  although  only  uttered  by  him  in  words,  were 
also  those  of  the  persons  who  by  their  conduct  united  in  and 
assented  to  them.  "If  any  person,"  said  Mansfield,  C.  J.,  in 
Clifford  V.  BrandoUy  2  Camp.  370,  "  encourages,  promotes,  or 
takes  part  in  riots,  whether  by  words,  signs,  or  gestures,  or 
by  wearing  the  badge  or  ensign  of  the  rioters,  he  is  himself  to 
be  considered  a  rioter."  Within  this  principle  the  requisite 
concurrence  of  the  statutory  number  in  the  threats  uttered 
by  Most  was  shown,  or  at  least  there  was  sufficient  evidence 
of  that  fact  to  go  to  the  jury.  The  assembly  had  met  under 
the  excitement  of  the  hanging  of  the  Chicago  anarchists  the 
day  before.  It  was  in  sympathy  with  Most,  and  when  he 
entered  the  room  the  persons  present  hailed  him  as  their  leader. 
They  applauded  his  utterances,  and  cheered  him  when  he 
denounced  the  murderers  of  their  *'  friends  and  comrades," 
and  threatened  revenge.  But  it  is  insisted  that  no  threats 
were  proved  to  have  been  made  by  Most;  that  what  he  said 
were  prophecies  of  what  would  be  likely  to  happen,  and  not 
threats  that  he  or  others  in  sympathy  with  him  would  commit 
violence  or  murder  to  vindicate  their  "  murdered  brethren." 
It  is  unnecessary  to  recall  the  specific  evidence  upon  this 
point.  The  language  of  Most  would,  under  ordinary  circum- 
stances, be  regarded  as  the  ravings  of  a  madman  rather  than 
the  deliberate  utterances  of  one  who  had  formed  the  purpose 
of  avenging  supposed  wrongs  by  murder  and  revolution.  It 
was  for  the  jury,  however,  to  interpret  the  language  used.  The 
denunciations  of  the  government  and  the  officers  of  the  law, 
with  which  Most's  speech  abounded;  his  advice  to  arm  and  to 
be  prepared  for  the  revolution  "not  far  distant";  his  decla- 
ration that  they  would  avenge  the  blood  of  their  comrades; 
his  references  to  the  judges  and  the  officials  who  were  con- 
cerned in  their  trial,  conviction,  and  execution,  and  the  decla- 
ration that  Governor  Oglesby,  although  he  had  commuted  the 
sentences  of  two  of  the  condemned,  would  not  be  "  spared  "  in 
the  general  destruction;  his  reference  to  the  "police  blood- 
hounds," and  his  exclamation,  "God  help  them  if  they  are 
found  in  our  socials,"  —  presented  evidence  from  which  the  jury 
had  a  right  to  say  whether  or  not  words,  some  of  which  were 
unmistakably  in  the  form  of  threats,  were  in  fact  used  and 
understood  as  such,  and  their  finding  upon  this  point  adversely 
to  the  defendant  is  conclusive  here. 

Nor  is  it,  we  conceive,  an  answer  to  the  indictment  that  the 
threats  related  to  acts  not  presently  to  be  done,  but  to  be  per- 
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formed  at  some  future  time,  when  affairs  were  ripe  for  the 
revolution  predicted.  The  main  purpose  of  the  common  law 
and  of  the  statute  relating  to  unlawful  assemblies  is  the  pro- 
tection of  the  public  peace.  Incendiary  speeches,  under  the 
circumstances  disclosed  in  this  case,  before  a  crowd  of  ignorant, 
misguided  men,  are  not  less  dangerous  because  the  advice  to 
arm  for  the  redress  of  grievances,  and  the  threats  of  murder, 
are  accompanied  with  the  suggestion  that  the  time  is  not  quite 
come  for  action.  This  is  illustrated  in  this  case  by  the  cir- 
cumstance appearing  in  evidence.  When  Most  said,  *'  The  day 
of  revolution  is  not  far  distant,"  one  of  the  audience  rose  and 
said  excitedly,  "  Why  not  to-night  ?  We  are  ready  and  pr^ 
pared."  No  one  can  foresee  the  consequences  which  may  re- 
sult from  language  such  as  was  used  on  this  occasion,  when 
addressed  to  a  sympathizing  and  highly  excited  audience. 

The  point  that  threats  of  personal  violence  made  in  this 
state  against  persons  in  another  state,  although  made  at  an 
assembly  here,  are  not  within  the  statute,  is  untenable.  The 
offense  of  an  unlawful  assembly  of  which  the  defendant  was 
convicted  was  committed  here.  We  are  administering  our  own 
laws,  and  not  the  laws  of  a  foreign  jurisdiction,  and  our  state 
may  properly  pass  laws  to  punish  plotters  here  against  the 
public  peace  of  a  sister  state.  We  are  of  opinion,  on  the  main 
question,  that  a  case  within  the  statute  was  made  out  for  the 
jury.  The  common-law  oflFense  of  unlawful  assembly  is  defined 
to  be  "  a  disturbance  of  the  peace  by  persona  assembling 
together  with  an  intention  to  do  a  thing  which,  if  executed, 
would  make  them  rioters,  but  neither  executing  it  nor  making 
a  motion  towards  its  execution  " :  1  Russell  on  Crimes,  275. 
It  is  unnecessary  to  decide  whether  the  circumstances  of  tlic 
present  case  constitute  the  ofifense  within  this  definition. 
They  bring  the  case  within  the  statute  definition,  and  that  is 
sufficient. 

The  exception  to  the  question  put  to  the  witness  on  cross- 
examination  as  to  his  belief  in  a  Supreme  Being  is  frivolous. 

The  exception  to  the  proof  that  the  persons  assembled  at 
the  meeting  of  November  12th  were  anarchists  is  also  without 
force.  That  they  were  in  the  main  anarchists  appears  by 
other  testimony.  They  were  addressed  by  Most  as  "  brother 
anarchists,"  and  they  saluted  him  as  their  leader.  Moreover, 
proof  t^at  they  were  anarchists  was  competent  to  aid  the  jury 
in  determining,  in  connection  with  other  circumstances,  the 
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point  whether  the  meeting  joined  in  the  threats  made  by  the 
defendant. 

We  discover  no  error  in  the  record,  and  the  judgment  should 
therefore  be  affirmed. 

VKUnrruh  Assskblt  —  What  Ooirtn'iTUTBS,  and  other  qnestioos  kindred 
thereto^  M«  dUcruMd  in  Bpim  r.  People,  122  111.  1}  3  Am.  St  Rap^  S20,  and 
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OoHSTrnmoHAL  Law — OnriNO  Onb  Pebson's  Pbofxbtt  to  Akothkk.  —  An 

•ot  of  the  legialatare  which  provides  for  the  involuntary  transfer  of  prop- 
arty  from  one  person  to  another  without  dne  process  of  law,  whether 
with  or  without  compensation,  violates  the  principle  of  the  fundamental 
law,  whatever  may  be  the  pretext  upon  which  it  is  founded. 

OOHSTTTUnOKAL  LaW  —  DbICIAL  OT  RkUBV  IN  THB  CotJBTS.  —  It  IS  UOt  OOm. 

petent  for  the  legislature  to  deny,  for  any  cause,  to  a  party  who  has  been 
illegally  deprived  of  his  property  access  to  the  oonstitutional  courts  of 
the  state  for  relief. 

OOHSTITUTIOITAI.  LaW  —  DxPRIVTNO    PXBSOK    0»    PeOPBBTT,  WhAT  IB. A 

statute  which  assumes  to  destroy  or  invalidate  a  party's  muniments  of 
title  is  jnst  as  efifective  in  depriving  him  of  his  property  as  one  which  be< 
■tows  it  directly  upon  another. 
Gohstitutional  Law — YALiDATiifQ  Void  Exxcutiok  Sals. — A  statute 
declaring  that  if  the  title  of  a  grantee  under  an  execution  sale,  or  hia 
assignee,  shall,  for  any  cause  whatsoever,  be  adjudged  null  and  void  in  an 
action  brought  by  the  judgment  debtor,  or  his  assignee,  such  judgment 
ahall  have  no  force  or  effect,  unless,  within  twenty  days  after  its  entry, 
the  plainti£F  shall  pay  to  such  grantee,  or  his  assignee,  the  sum  of  money 
which  was  paid  upon  the  sale,  with  interest  from  the  time  of  the  sale, 
including  the  costs  and  expenses  of  the  defendant  in  defending  the  action 
in  which  inch  judgment  was  recovered,  and  in  the  event  of  the  plain- 
tiff's failure  to  pay  such  purchase-money  and  expenses  within  the  time 
specified,  said  title  shall  be  valid  in  such  grantee,  attempts  to  deprive  » 
person  of  property  without  due  process  of  law,  and  ia  void. 

Esek  Cotoen,  Everett  P.  Wheeler^  and  Trickery  Hardy ^  and  Wau^ 
wrighty  for  the  appellant. 

Chariet  E.  Hughe*  and  Oeorge  H.  FUtcher,  for  the  respond- 
ent. 

RuQBB,  C.  J.  This  appeal  involves  the  construction  and 
constitutionality  of  section  1440  of  the  Code  of  Civil  Proce- 
dure, as  amended  by  chapter  681  of  the  Laws  of  1881,  relating 
to  the  sale,  redemption,  and  ooaveyaoce  of  real  property  sold 
on  execution. 
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The  qaeetions  arise  upon  the  affirmance,  by  the  general  term, 
of  an  order  of  the  special  term  denying  the  defendant's  motion 
to  set  aside  and  vacate  a  judgment  entered  hereki  for  the 
plaintiflF.  No  claim  was  made  but  that  the  judgment  was 
regular  and  authorized  by  the  evidence  in  the  case,  or  that  it 
had  been  paid  or  satisfied,  or  that  there  was  any  statute  or  rule 
of  law  which  required  the  court  to  set  aside  such  judgment. 
The  purposes  of  the  act  referred  to,  if  valid,  do  not  require  an 
order  of  the  court,  to  render  them  effective.  The  contention 
is,  that  the  defendant  is  entitled  to  the  relief  asked  for,  be- 
cause the  plaintiff  did  not,  within  twenty  days  after  the  recov- 
ery of  the  judgment,  make  certain  payments  to  the  defendant 
required  by  the  statute,  in  default  of  which  the  section  referred 
to  declares  the  judgment  to  be  of  "  no  force  or  effect." 

Even  if  it  be  conceded  that  the  provisions  of  the  code  are 
yalid,  it  does  not  follow  that  the  defendant  is  entitled,  as  of 
course,  to  the  relief  demanded.  It  is  not  required  by  the  lan- 
guage of  the  statute,  and  the  court  might  well  have  said,  in  the 
exercise  of  its  discretion,  that  the  defendant  should  be  left  to 
the  remedies  which  the  statute  gave  him,  and  that  it  would  not 
determine  the  controversy  in  a  summary  way  upon  motion. 
But  we  are  disinclined  to  dispose  of  the  appeal  on  this  point, 
as  important  questions  are  raised  by  the  case  which,  in  the 
interest  of  justice,  require  an  early  disposition. 

The  evidence  in  the  case  shows  that  previous  to  the  com- 
mencement of  this  action,  the  defendant  had,  as  a  subsequent 
judgment  creditor  of  the  plaintiff,  acquired  the  right  to  a  deed 
from  the  sheriff,  by  the  redemption  from  the  purchaser  upon  an 
execution  sale,  of  a  house  and  lot  in  New  York  belonging  to 
the  plaintiff;  and  she,  believing  the  sale  to  have  unauthorized 
and  illegal,  brought  this  action  to  compel  a  determination  of 
the  defendant's  claim  under  such  redemption. 

In  answer  to  the  action,  the  defendant  set  up  title  in  himself 
through  the  proceedings  to  redeem  from  the  former  judgment 
creditor,  who  had  bid  it  in  on  an  execution  sale  upon  a  judg- 
ment in  his  favor  against  the  plaintiff.  The  question  litigated 
upon  the  trial  was  as  to  the  validity  of  the  execution  upon 
which  such  sale  was  had.  The  trial  court  found  that  it  was 
"  a  void  process,  and  that  therefore  the  sale  under  that  void 
process  was  also  void  and  of  no  effect,  and  therefore  the  de- 
fendant Tucker  could  and  did  take  no  valid  title  by  reason  of 
his  redemption  from  a  sale  which  was  void":  Place  v.  -Ki7«y, 
98  N.  Y.  1.     Judgment  was  therefore  rendered  in  favor  of  this 

Ak.  art.  Eep.,  Vol.  XXVI-SO 
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plaintiff,  with  costs,  and  that  judgment  was  affirmed,  not  only 
by  the  general  term,  but  also  by  this  court,  with  costs.  It  is 
now  claimed  that  this  judgment  is  ineffective,  because  the 
plaintiff  did  not,  within  twenty  days  after  its  recovery,  in  com- 
pliance with  section  1440,  pay  to  the  defendant  the  moneys 
required  to  be  paid  by  that  section.  The  section,  as  amended, 
reads  as  follows:  "  The  right  and  title  of  the  judgment  debtor, 
or  of  a  person  holding  under  hira,  or  deriving  title  through 
him,  to  real  property,  sold  by  virtue  of  an  execution,  is  not 
divested  by  the  sale,  until  the  expiration  of  the  period  within 
which  it  can  be  redeemed,  as  prescribed  in  this  article  and 
the  execution  of  the  sheriff's  deed.  But  if  the  property  is  not 
redeemed  and  a  deed  is  executed  in  pursuance  of  the  sale,  the 
grantee  in  the  deed  is  deemed  to  have  been  vested  with  the  legal 
estate  from  the  time  of  the  sale."  Then  follows  the  amend- 
ment: "  And  if  the  title  of  such  grantee,  or  his  assignees,  is 
adjudged,  for  any  reason  or  cause  whatsoever,  to  be  null  and 
void  in  any  action  for  that  purpose  brought  by  the  judgment 
debtor,  or  his  assignees,  such  judgment  shall  have  no  force  or 
effect,  unless  within  twenty  days  after  the  entry  of  such  judg- 
ment the  plaintiff  shall  pay  to  such  grantee,  or  his  assignees, 
the  sum  of  money  which  was  paid  upon  the  sale,  with  interest 
from  the  time  of  the  sale,  as  prescribed  in  this  article,  includ- 
ing the  costs  and  expenses  of  defendant  in  defending  the  ac- 
tion in  which  such  judgment  was  recovered,  to  be  adjusted  by 
a  judge  of  the  court  in  which  said  action  was  brought;  and  in 
the  event  of  plaintiff's  failure  to  pay  such  purchase-money 
and  expenses  within  the  time  aforesaid,  said  title  shall  be 
valid  in  said  grantee." 

It  was  also  provided  that  if,  in  any  pending  action  to  re- 
cover such  property,  an  appeal  had  been  taken,  the  plaintiff 
should  have  twenty  days  from  final  judgment  in  his  favor  to 
make  the  payments  required. 

In  considering  the  meaning  and  effect  of  the  amendatory 
act,  it  is  desirable  to  have  in  mind  the  previous  condition  of 
the  law  on  the  subject.  The  Code  of  Civil  Procedure,  which 
was  a  substantial  re-enactment  of  the  provisions  of  the  Revised 
Statutes  in  respect  to  this  subject,  provided  that  on  a  sale  of 
lands  on  execution,  the  debtor's  title  should  not  be  divested 
until  fifteen  months  after  the  sale.  This  period  was  allowed 
him  and  his  judgment  and  mortgage  creditors  to  enable  them 
to  redeem  from  the  sale.  The  first  year  was  allowed  to  the 
debtor,  and  the  three  succeeding  months  to  the  creditors  en- 
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titled  to  the  benefit  of  the  redeeming  statute.  On  the  expira- 
tion of  the  fifteen  months,  in  case  there  was  no  redemption  by 
the  owner,  the  sheriff  was  bound  to  execute  a  deed  of  the  prem- 
ises to  the  purchaser  on  the  sale,  or  to  his  assignees,  or  to  the 
person  entitled  thereto  under  the  provisions  of  the  statutes  re- 
lating to  redemption:  Sec.  1471.  Upon  a  redemption  by  the 
judgment  debtor,  or  his  heirs,  executors,  or  assignees,  the  sale 
and  certificates  thereof  become  null  and  void,  and  no  convey- 
ance, therefore,  was  required  to  be  executed,  as  the  judgment 
became  satisfied  to  the  extent  of  the  sum  collected  and  ap- 
plied on  the  execution,  and  the  title  of  the  property  sold  re- 
mained in  the  judgment  debtor:   Sec.  1448. 

In  case  of  a  redemption  by  a  judgment  or  mortgage  creditor, 
he  was  required  not  only  to  pay  the  amount  specified  by  the 
statute  to  the  person  from  whom  he  redeemed,  but  also  to  exe- 
cute a  satisfaction  of  his  judgment  or  mortgage,  stating  that 
the  redemption  satisfies  the  judgment  or  mortgage  in  full,  or  to 
a  specified  amount:  Sec.  1463.  The  purchaser  of  real  prop- 
erty, sold  by  virtue  of  an  execution,  who  has  been  evicted  from 
the  possession  thereof,  or  against  whom  judgment  is  rendered 
in  an  action  to  recover  the  same,  in  consequence,  first,  of  any 
irregularity  in  the  proceedings  concerning  the  sale,  or  second, 
of  the  judgment  upon  which  the  execution  was  issued,  being 
vacated  or  reversed,  or  set  aside  for  irregularity,  or  error  in 
fact,  may  recover  the  purchase-money  paid  by  him,  with  in- 
terest, from  the  person  for  whose  benefit  the  property  was  sold: 
Sec.  1479. 

In  case  of  a  sale  vacated  upon  an  "  irregularity  in  the  pro- 
ceedings concerning  the  sale,"  the  judgment  under  which  the 
sale  was  made  is  revived  and  becomes  valid,  to  enable  the  judg- 
ment creditor  to  collect  the  sum  paid  on  the  sale  with  interest: 
Sec.  1480.  It  is  also  provided  that  a  judgment  creditor  who 
completes  proceedings  for  redemption  acquires  all  the  right, 
title,  and  interest  in  the  property  which  the  purchaser  acquired 
by  the  sale:  Sec.  1471. 

The  protection  which  this  scheme  affords  persons  who  have 
purchased  Jand  on  an  illegal  sale  is  apparently  suflficient  for 
all  of  the  requirements  of  justice  or  equity,  independent  of  the 
amended  section.  Thus  when  such  sale  is  declared  void,  the 
secuijjty  of  the  judgment  creditor  is  restored  for  the  purpose 
of  enabling  him  to  reimburse  himself  for  the  moneys  paid  on 
the  sale,  and  a  purchaser  on  a  sale  whose  title  is  defeated  for 
any  of  the  causes  specified  is  authorized  to  recover  the  pur- 
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chase-money  paid  by  him  from  the  judgment  creditor,  or  those 
who  represent  him. 

These  provisions  gave  an  adequate  and  sufficient  remedy  ta 
all  of  the  parties  interested  where  there  had  been  an  illegal 
sale  on  execution.  The  judgment  creditor  lost  no  rights  by 
making  such  sale,  and  the  innocent  purchaser  and  his  assignees 
were  protected,  as  well  where  the  judgment  was  founded  upon 
irregularities  in  the  proceedings  concerning  the  sale  as  when 
it  had  been  reversed  or  vacated. 

There  could  of  course  be  no  just  foundation  for  a  claim  by 
the  judgment  creditor  to  be  reimbursed  by  any  one  when  his 
judgment  had  for  any  reason  been  reversed  or  set  aside,  be- 
cause in  that  event  his  claim  would  itself  be  extinguished,  and 
he  would  have  suffered  no  loss. 

A  point  is  made  by  the  respondent,  upon  the  language  of  the 
act,  that  the  defendant,  being  a  redeeming  creditor,  does  not 
come  within  its  terms.  By  the  express  language  of  the  act, 
its  provisions  would  seem  to  be  operative  only  where  the  land 
had  not  been  redeemed.  There  can  be  no  question,  we  think, 
but  that,  under  the  language  of  the  statute,  the  land  bad,^ 
within  its  meaning,  been  redeemed,  and  the  defendant  was 
therefore  precluded  by  its  terms  from  availing  himself  of  its 
benefits.  If  this  should  be  held  to  be  the  true  construction  of 
the  act,  its  operation  would  then  be  confined  to  those  who  pur- 
chased on  the  sale,  and  their  assignees  alone,  and  would  thu» 
exclude  the  defendant  from  the  benefit  of  the  act. 

It  is  contended,  however,  by  the  appellant  that  a  redeeming 
creditor  comes  within  the  spirit  of  the  act,  and  should  there- 
fore be  held  to  be  within  its  meaning. 

We  should  be  reluctant,  under  any  circumstances,  to  extend 
by  construction  the  scope  and  application  of  a  statute  which 
seems  to  be  so  uncalled  for  and  inequitable  as  this,  and  par- 
ticularly BO  when  the  redeeming  creditor  has  an  adequate 
remedy  for  any  loss  which  he  may  have  incurred;  but  where 
a  party  is  excluded  from  the  benefit  of  an  act  by  its  express 
language,  the  court  is  not  at  liberty  to  extend  its  operation  by 
construction,  for  the  purpose  of  bringing  him  within  its  spirit 
But  however  this  may  be,  we  think  that  it  is  due  to  the 
gravity  and  importance  of  the  questions  raised  that  we  should 
base  our  decision  upon  those  more  important  points  presented 
by  the  objections  to  the  validity  of  the  amendment. 

It  is  to  be  observed,  in  the  first  place,  that  the  act  is  predi- 
cated upon  the  existence  of  a  final  judgment,  determining  not 
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only  that  the  property  to  be  affected  has  been  illegally  gold, 
but  that  it  still  belongs  to  the  plaintiff  therein,  and  that  the 
-defendant  has  no  legal  claim  thereto,  but  also  awarding  to 
the  plaintiff  the  costs  of  the  action,  and  impliedly  holding  that 
defendant  is  not  entitled  to  such  costs.  The  act  contains, 
therefore,  the  most  ample  concession  that  the  party  against 
whose  rights  it  is  aimed  is,  in  law,  the  absolute  owner  of  the 
property  to  be  affected  by  the  amendment,  and  is  a  judgment 
creditor  of  the  defendant  to  the  extent  of  the  costs  included 
in  the  judgment.  It  then  procaeds  to  declare  how  he  may  be 
divested  of  this  title  and  property,  and  provides  that  after 
recovering  such  judgment,  unless  he  pays  within  a  limited 
time  to  the  defendant  an  arbitrary  sum,  his  property  shall, 
by  force  of  the  act  alone,  be  transferred  to  his  adversary. 

The  sole  aim  of  the  statute  thus  seems  to  be  to  effect  a 
change  of  title,  and  to  wrest  from  one  person  the  property 
which  has  been  finally  adjudged  to  be  his,  and  vest  it  in  an- 
other by  mere  force  of  the  legislative  will.  No  obligation  to 
make  the  payments  referred  to  existed  at  law,  and  none  was 
created  by  the  act;  but  it  simply  declared  that  unless  they 
Are  made,  the  defaulting  party  shall  forfeit  his  property,  and 
it  shall  be  transferred  to  another,  who  has  neither  legal  nor 
equitable  claim  to  it.  In  effect,  it  reverses  the  judgment,  and 
^ves  to  one  that  which  the  court  has  deliberately  adjudged 
to  another. 

The  plaintiff  contends  that  the  statute  is  unconstitutional, 
t>ecau8e  it  deprives  the  owner  of  his  property  without  due 
process  of  law,  and  we  are  of  the  opinion  that  the  claim  is 
well  founded. 

It  cannot  be  the  subject  of  doubt  that  an  act  of  the  legisla- 
ture which  provides  for  an  involuntary  transfer  of  property 
from  one  person  to  another,  without  due  process  of  law, 
whether  with  or  without  compensation,  violates  the  princi- 
ples of  the  fundamental  law,  whatever  may  be  the  pretext 
upon  which  it  is  founded. 

It  was  said  by  Justice  Jewett  in  Embury  v.  Conner^  3  N.  Y. 
-511,  53  Am.  Dec.  325,  after  a  review  of  the  authorities,  that 
■"  I  think  these  decisions  should  be  regarded  as  having  settled 
the  point  that  a  statute  is  unconstitutional  and  void  which 
authorizes  the  transfer  of  one  man's  property  to  another 
without  the  consent  of  the  owner,  although  compensation  be 
made." 

And  it  is  laid  down  in  Cooley's  Constitutional  Limitations 
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(at  page  444),  as  an  elementary  principle,  that  a  party  cannot, 
**  by  his  misconduct,  so  forfeit  a  right  that  it  may  be  taken 
from  him  without  judicial  proceedings,  ir  which  a  forfeiture 
shall  be  declared  in  due  form.  Forfeiture  of  rights  and  prop- 
erties cannot  be  adjudged  by  legislative  acts,  and  confiscation^ 
without  a  judicial  hearing  after  due  notice,  would  be  void,  as 
not  being  due  process  of  law." 

The  act  comes  clearly  within  the  spirit  of  our  decision  in 
Cromwell  v.  MacLean,  123  N.  Y.  474,  where  Judge  Peckham, 
in  relation  to  a  tax  sale,  says:  "  Holding,  as  we  must,  that  no 
title  or  interest  in  fact  passed  to  the  purchaser  at  these  tax 
sales,  and  that  the  original  owner,  therefore,  still  retained  his 
title,  the  efiect  of  the  act  in  question,  if  valid,  is  by  legisla- 
tive fiat  to  transfer  the  title  of  the  property  of  Edward  C» 
Wilson,  as  trustee,  to  the  lessees  under  these  invalid  leases. 
....  Has  the  legislature  of  this  state  the  right  to  take  the 
property  of  A  and  transfer  it  to  B,  under  the  guise  of  confirm- 
ing sales  made  of  such  land  in  invitumj  but  by  which  no 
title,  in  fact  or  in  law,  passed  from  the  owner  to  the  pur- 
chaser? The  statement  of  the  question  should  be  its  best 
answer.  The  property  thus  taken  is  not  taken  by  due  pro- 
cess of  law What  difference  does  it  make  tc  say  that 

the  legislature  is  acting  only  in  a  way  of  validating  proceed- 
ings to  collect  a  tax  which,  in  justice,  the  owner  of  the  land 
ought  to  pay.  The  answer  is,  that  the  proceedings  have  been 
80  fatally  defective  that  no  title  has  passed,  and  the  owner 
has  his  title  to  his  property  the  same  as  if  no  proceedings  had 
been  taken.  Where  is  the  authority  in  such  case  for  the  legis- 
lature to  itself  transfer  the  title  of  his  property  to  some  on& 
else?" 

It  is  obvious  that  if  the  legislature  could  not  directly  con- 
firm such  a  sale,  the  court  ought  not  to  strain  to  discover  such 
an  illegal  intention  in  the  words  of  an  act  whose  motives  and 
purposes  are  ambiguous  and  indefinite. 

Tested  by  these  rules,  we  are  unable  to  see  how  this  act  can 
be  supported,  and  at  the  same  time  effect  be  given  to  the  con- 
stitutional guaranty.  It  was  said  by  Judge  Earl  in  Stuart  v. 
Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289,  that  "  the  constitu- 
tional validity  of  a  law  is  to  be  tested,  not  by  what  has  been 
done  under  it,  but  by  what  may  by  its  authority  be  done." 

A  consideration  of  the  results  which  may  be  reached 
through  the  provisions  of  this  act,  when  construed  according 
to  the  plain  meaning  of  its  language,  demonstrates  the  im- 
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possibility  of  reconciling  its  provisions  with  the  requirements 
of  the  fundamental  law.  The  obvious  intention  of  the  act  is 
to  take  away  from  the  owner  all  remedy  for  the  recovery  of 
his  property,  except  upon  the  payment  by  him  to  his  adver- 
sary of  a  sura  of  money  which  must  frequently  be  greater 
than  the  value  of  the  property  itself.  If  he  remains  in  pos- 
session of  the  property,  he  is  deprived  of  any  remedy  to 
protect  his  possession,  and  if  his  adversary  has  succeeded  in 
obtaining  possession,  he  is  deprived  of  any  remedy  to  recover 
it,  except  upon  the  condition  that  he  pays  as  much,  or  more, 
than  it  is  probably  worth.  An  owner  may,  therefore,  under 
this  law,  be  stripped  of  his  property  under  a  void  proceeding; 
be  turned  out  of  possession  and  denied  any  affirmative  relief 
in  the  courts,  unless  upon  the  condition  that  he  pays  for  the 
property  its  value,  as  determined  by  a  judicial  sale,  and  in 
addition  thereto,  a  sura  for  costs  and  expenses,  the  araount 
of  which  he  has  no  means  of  ascertaining,  and  which  may 
also  exceed  the  value  of  the  property  in  litigation.  A  more 
eflfectual  scheme  to  deprive  an  owner  of  his  property  could 
hardly  be  conceived.  Whether  he  abandons  it  to  the  wrong- 
doer or  elects  to  seek  his  remedy  in  the  courts,  the  property, 
as  a  subject  of  value,  has  passed  from  him  irrecoverably. 

It  is  not  clairaed  by  the  appellant  that  the  change  of  title 
intended  to  be  effected  by  this  statute  is  to  be  produced  by 
any  process  of  law,  or  as  the  result  of  any  judicial  proceeding 
whatever;  and  the  statute,  in  plain  language,  declares  that  it 
shall  take  place  as  a  consequence  of  the  owner's  successful  at- 
tempt to  establish  his  right  through  any  action  at  law,  upon 
a  failure  to  make  the  payments  required.  The  statute  is  in- 
tended to  execute  itself,  and  pass  the  title  upon  the  expiration 
of  the  time  limited  by  the  statute. 

One  of  the  arguments  by  which  the  statute  is  attempted  to 
be  sustained  is  the  claim  that  the  legislature  has,  in  effect, 
required  the  owner  to  repay  certain  sums  of  money  which  had 
theretofore  been  appropriated  to  her  use,  and  inasmuch  as  she 
has  had  the  benefit  of  the  amount  bid  on  the  sale,  it  is  argued 
that  it  is  in  accordance  with  equitable  rules  that  she  should 
be  required  to  repay  such  sums  before  recovering  back  her 
property. 

W«  do  not  think  it  is  competent  for  the  legislature  to  deny, 
for  any  cause,  to  a  party  who  has  been  illegally  deprived  of 
his  property,  access  to  the  constitutional  courts  of  the  state  for 
relief 
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If,  as  we  have  seen,  he  is  denied  all  remedy  for  the  wrong 
inflicted  upon  him,  the  deprivation  of  his  property  becomes 
just  as  effectual  as  though  it  had  been  taken  from  him  by  di- 
rect legislative  enactment.  But  however  this  may  be,  the  act 
does  not  seem  to  furnish  any  foundation  for  the  argument. 
The  plaintiff  has  never  iu  fact  been  relieved  from  her  liability 
to  pay  the  original  judgment,  and  has  not  derived  any  benefit 
from  the  attempted  sale.  That  liability  was  revived  against 
her  in  favor  of  the  judgment  creditor  when  she  recovered  judg- 
ment for  the  land,  and  no  provision  is  made  by  the  act  for  the 
satisfaction  of  that  lien,  although  the  payment  required  by 
the  statute  be  actually  made  by  her.  The  lien  is  given  to  one 
party  and  the  payment  is  required  to  be  made  to  another,  and, 
in  the  absence  of  any  provision  in  the  statute  making  such 
payment  a  satisfaction,  it  is  difficult  to  see  why  the  lien  does 
not  remain  and  the  judgment  stand  unsatisfied. 

The  payment  required  was  also  unnecessary  for  the  protec- 
tion of  the  redeeming  creditor,  as  he  had  his  right  of  action  to 
recover  back  the  money  paid  by  him  from  the  person  to  whom 
it  was  paid.  The  section,  as  amended,  thus  secures  to  the 
judgment  creditor  not  only  a  lien  on  the  land  for  the  original 
debt,  but  leaves  him  in  possession  of  an  equivalent  sum  re- 
ceived from  the  redeeming  creditor,  and  the  redeeming  creditor 
is  entitled  to  receive  not  only  the  money  required  to  be  paid 
under  this  statute  by  the  owner,  but  also  acquires  a  cause  of 
action  against  the  judgment  creditor  to  recover  back  the  money 
expended  by  him  on  redemption. 

Both  of  these  parties,  therefore,  haye,  by  this  act,  double 
security  for  the  same  debt,  and  no  provision  is  made  by  the 
statute  that  the  payment  required  to  be  made  by  the  owner 
shall  satisfy  any  of  these  liabilities.  It  would  therefore  seem 
that,  in  fact,  no  benefit  accrued  to  the  plaintiff  from  the 
moneys  paid  on  the  sale,  and  no  pretense  was  left  for  the  re- 
quirement made  by  the  statute. 

But  a  further  answer  to  the  claim  is  found  in  the  fact  that 
the  statute  proceeds  upon  no  such  theory,  and  purports  to 
make  no  such  application.  No  reference  is  made  in  it  to  the 
liabilities  of  the  judgment  debtor,  or  provision  made  for  their 
satisfaction,  and  the  sum  required  to  be  paid  by  her  has  no 
reference  to  the  existence  of  any  lien  or  debt,  or  its  amount. 
Indeed,  it  requires  the  payment  as  well  when  it  has  been  ju- 
dicially pronounced  that  there  is  no  debt  as  when  one  may, 
in  fact,  exist.    The  act  makes  no  distinction  between  cases 
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where  the  judgment  itself  upon  which  the  sale  was  made  has 
been  reversed  and  set  aside,  and  those  in  which  the  process 
«Ione  has  been  adjudged  to  be  void.  It  wholly  ignores  any 
€uch  distinction,  and  requires  the  payment  to  be  made  as  well 
where  no  claim  ever  existed  as  where  a  legal  claim  has  been 
illegally  attempted  to  be  enforced.  It  furnishes  no  argument 
in  favor  of  the  legality  of  this  act  to  say  that  some  of  the  con- 
sequences following  its  enactment  could,  under  special  con- 
ditions, have  been  constitutionally  produced,  if  provided  for 
in  some  other  way.  The  broad  question  here  is,  whether 
this  enactment,  construed  according  to  its  plain  meaning  and 
intent,  enables  one  person  to  acquire  the  property  of  another 
against  his  will,  except  by  due  process  of  law.  If  it  does,  the 
courts  must  condemn  it  as  violative  of  the  fundamental  law. 
The  vicious  purpose  of  the  act  is  so  thoroughly  interwoven 
with  the  whole  scheme  of  the  enactment  as  to  render  it  impos- 
fiible  to  eradicate  its  objectionable  features  without  recon- 
structing the  entire  section.  It  is  not,  therefore,  a  case  where 
any  part  of  the  act  can  be  supported. 

We  also  think  the  act  violates  the  constitutional  guaranty, 
because  it  assumes  to  nullify  a  final  and  unimpeachable  judg- 
ment, not  only  establishing  the  plaintiff's  right  to  the  premises 
in  dispute,  but  also  awarding  him  a  sum  of  money  as  costs. 
After  rendition,  this  judgment  became  an  evidence  of  title,  and 
could  not  be  taken  from  the  plaintiflF  without  destroying  one 
of  the  instrumentalities  by  which  her  title  was  manifested.  A 
statute  which  assumes  to  destroy  or  nullify  a  party 's  muniments 
of  title  is  just  as  effective  in  depriving  him  of  his  property  as 
one  which  bestows  it  directly  upon  another:  Matter  of  Jacobs, 
«8  N.  Y.  98;  50  Am.  Rep.  636,  and  authorities  there  cited. 
In  the  one  case  it  despoils  the  owner  directly,  and  in  the  other 
renders  him  defenseless  against  any  assault  upon  his  property. 

Authority  which  permits  a  party  to  be  deprived  of  his  prop- 
erty by  indirection  is  as  much  within  the  meaning  and  spirit 
of  the  constitutional  provision  as  when  it  attempts  to  do  the 
same  thing  directly.  Even  assuming  that  it  might  be  lawful 
for  the  legislature  to  impose  a  condition  upon  the  right  of  a 
party  to  maintain  a  particular  action  to  recover  real  property, 
no  such  case  is  here  provided  for.  This  statute  makes  any 
action*  at  law  to  establish  his  right  subject  to  its  provisions, 
and  thus  deprives  him  of  all  remedy  for  the  wrong  done  him. 
It  not  only  does  this,  but  it  attempts  to  reverse  a  judgment, 
and  give  to  the  defeated  party  the  fruits  of  a  recovery  awarded 
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to  another.  We  must  bear  in  mind  that  a  judgment  has  here 
been  rendered,  and  the  rights  flowing  from  it  have  passed 
beyond  the  legislative  power,  either  directly  or  indirectly,  to 
reach  or  destroy.  After  adjudication,  the  fruits  of  the  judg- 
ment become  rights  of  property.  These  rights  became  vested 
by  the  action  of  the  court  and  were  thereby  placed  beyond  the 
reach  of  legislative  power  to  affect. 

We  have  been  referred  to  no  authority  which  justifies  legis- 
lation  taking  such  rights  away  arbitrarily,  and  we  know  of  na 
theory  upon  which  it  can  be  sustained.  Instances  where  land, 
subject  to  a  lien  for  taxes,  has  been  sold  therefor,  and  the 
owner  has  been  required  to  pay  the  taxes,  as  a  condition  of 
maintaining  an  action  to  recover  the  land,  or  the  borrower  of 
money,  at  usurious  rates,  is  required  to  repay  the  sum  equitably 
due  before  maintaining  a  suit  in  equity  to  enforce  a  forfeiture 
of  the  securities  held  by  the  creditor,  are  obviously  not  analo- 
gous to  the  case  under  consideration. 

We  are  therefore  of  the  opinion  that  the  repugnancy  be- 
tween the  law  and  the  constitutional  rights  of  the  citizen  is  so 
irreconcilable  that  the  law  must  fail. 

Another  serious  objection  to  the  law  seems  to  exist  in  th& 
ambiguity  of  the  provisions  relating  to  the  time  limited  for 
making  the  payments  required  by  it.  The  language  of  the 
statute  requires  the  payment  to  be  made  within  twenty  dayR 
after  judgment,  and  the  subsequent  portions  of  the  section^ 
providing  that  in  case  of  pending  appeals  the  payment  might 
be  made  within  twenty  days  after  final  judgment,  would  seem 
to  imply  that  in  other  cases  the  time  must  be  limited  by  the 
original  judgment  If  this  be  so,  it  might  be  that  a  defendant, 
by  taking  an  appeal  and  staying  proceedings,  could  defeat  any 
effort  of  the  owner  to  make  the  payments,  and  thus  compel 
him  to  lose  his  land,  although  he  might  be  willing  to  comply 
with  the  statute.  This  seems  to  show  the  recklessness  with 
which  the  owner's  interests  were  regarded,  and  the  injustice 
which  may  be  perpetrated  under  its  provisions. 

It  is  not  without  a  feeling  of  satisfaction  that  we  have  found 
this  amendatory  statute  unconstitutional,  for  in  every  view  in 
which  it  may  be  considered  it  impresses  us  with  the  conviction 
that  it  is  grossly  inequitable  and  unjust.  We  can  discover  na 
reason  in  the  situation  of  the  purchaser  at  an  illegal  execution 
sale  under  the  existing  law  which  justifies  the  adoption  of  the 
careless,  ill'considered,  and  inequitable  provisions  which  dis- 
tinguish this  legislation. 
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The  amended  section  is  subject  to  many  other  criticisms 
which  we  have  not  felt  called  upon  to  make,  as  those  already 
referred  to  fully  justify  the  conclusion  we  have  reached  in  the 
case. 

The  order  should  therefore  be  aflBrmed,  with  costs. 


Stattjtes  —  GrviNO  Onb  Person's  Property  to  Another.  — The  legisla- 
ture has  no  power  to  bestow  the  property  of  a  dissolved  corporation  upon  the 
municipality  in  which  it  had  its  existence:  People  v.  O'Brien,  111  N.  Y.  1;  7 
Am.  St.  Rep.  684.  A  statute  providing  for  divesting  out  of  a  purchaser  of 
land  one  third  of  the  fee  and  bestowing  it  apoa  the  widow  of  his  grantor  is 
nnconstitational  and  void:  Strong  v.  Clem,  12  Ind.  37;  74  Am.  Dec.  200,  and 
note.  Where  a  tax  sale  is  void  and  no  title  is  conveyed,  the  legislature  can* 
not  impair  the  rights  of  the  owner  by  validating  the  sale:  Oromioell  v.  Mac- 
Lean,  123  N.  Y.  474.  The  legislature  cannot  provide  for  the  forfeiture  of 
of  lands  of  unknown  owners,  upon  their  failure  to  produce  evidence  of  title 
within  a  certain  time:  Schar/v.  Taaker,  73  Md.  378.  See  Maxwell  r.  Oraee, 
85  Ala.  677. 


Stelz  v.  Shreok. 

(128  Nbw  York,  26a] 

Husband  and  Wwb,  —Tenancy  by  Entirety  it  created  by  a  eonveyanoe 
of  land  to  a  husband  and  wife  which  does  not  state  the  manner  in  whioh 
they  shall  hold  such  land. 

Husband  and  Wife  —  Tenancy  by  Entirety,  What  De.stroy8.  — An  ec* 
tate  by  entirety,  being  founded  upon  the  marital  relation  and  upon  tiio 
legal  theory  of  the  absolute  oneness  of  husband  and  wife,  cannot  continue 
after  that  relation  is  destroyed,  and  the  legal  unity  existing  between  the 
parties  to  it  has  been  terminated  through  their  separation  by  divorce. 

Husband  and  Wife  —  Divorce  —  Entirety.  —  Land  acquired  and  held  by 
husband  and  wife  as  tenants  by  entirety  on  their  divorce  vests  in  them 
as  tenants  in  common. 

Husband  and  Wife  —  Tenancy  by  Entirety.  —  It  is  not  an  Implrd 
Condition,  annexed  to  an  estate  by  entirety,  that  each  of  the  grantees 
shall  remain  faithful  to  the  obligations  of  the  marriage  state,  and  shall 
not  cause  the  dissolution  of  the  marital  relation  upon  which  the  estate 
depends;  and  the  disregarding  of  such  obligation,  resulting  in  a  divorce, 
does  not,  therefore,  terminate  the  interest  of  the  guilty  spouse  in  the 
land  held  by  the  entirety. 

George  H.  Kracht^  for  the  plaintiff. 

Edward  W.  Scudder  Johnston  and  Lewis  S.  Ooehel,  for  defend- 
ant Shreck. 

8.  Jones^  for  guardian  ad  litem. 

Peckham,  J.     We  agree  in  this  case  with   the  views  ex- 
pressed by  the  learned  judges  who  delivered  the  opinions  at 
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the  special  and  general  terms  of  the  supreme  court  The  sole 
question  arises  out  of  the  decree  of  divorce  which  the  husband 
obtained  from  his  first  wife  on  account  of  her  adultery. 

Did  that  divorce  have  any,  and  if  so  what,  effect  upon  the 
character  of  the  holding  of  the  real  property  by  the  former 
husband  and  wife?  By  the  conveyance,  the  husband  and  wife 
took  an  estate  as  tenants  by  the  entirety:  Berths  v.  Nunan,  92 
N.  Y.  152;  44  Am.  Rep.  361;  Zorntlein  v.  Bram,  100  N.  Y.  13. 

Such  a  tenancy  differs  from  all  others.  In  one  respect  it  is 
like  a  joint  tenancy,  in  that  there  is  a  right  of  survivorship 
attached  to  both,  but  it  is  not  a  joint  tenancy  in  substance  or 
form:  Barber  v.  Harris^  15  Wend.  615;  Jackson  v.  McConnell, 
19  Wend.  175;  32  Am.  Dec.  439;  BertUs  v.  Nunan,  92  N.  Y. 
152;  44  Am.  Rep.  361. 

It  originated  in  the  marital  relation,  and  although  the  sar> 
vivorship  presents  the  greatest  formal  resemblance  to  joint 
tenancy,  instead  of  founding  the  estate  by  the  entirety  upon 
the  notion  of  joint  tenancy,  all  the  authorities  refer  it  to  the 
established  effect  of  a  conveyance  to  husband  and  wife,  pretty 
much  independent  of  any  principles  which  govern  other  cases: 
Jackson  ▼.  McConrusU,  19  Wend.  175;  32  Am.  Dec.  439. 

At  common  law,  husband  and  wife  were  regarded  as  one 
person,  and  a  conveyance  to  them  by  name  was  a  conveyance 
in  law  to  but  one  person.  These  two  real  individuals,  by  rea- 
son of  this  relationship,  took  the  whole  of  the  estate  between 
them,  and  each  was  seised  of  the  whole,  and  not  of  any  undi- 
vided portion.  They  were  thus  seised  of  the  whole  because 
they  were  legally  but  one  person.  Death  separated  them,  and 
the  survivor  still  held  the  whole,  because  he  or  she  had  always 
been  seised  of  the  whole,  and  the  person  who  died  had  no  es- 
tate  which  was  descendible  or  devisable. 

Being  founded  upon  the  marital  relation,  and  upon  the  legal 
theory  of  the  absolute  oneness  of  husband  and  wife,  when  that 
unity  is  broken,  not  by  death,  but  by  a  divorce  a  vinculo,  it 
stands  to  reason  that  such  termination  of  the  marriage  tie  must 
have  some  effect  upon  an  estate  which  requires  the  marriage 
relation  to  support  its  creation.  The  claim  on  the  part  of  the 
counsel  for  the  first  wife  is,  that  it  is  only  necessary  the  par- 
ties should  stand  in  the  relation  of  husband  and  wife  at  the 
time  of  the  conveyance,  and  at  that  time  the  estate  vests,  and 
no  subsequent  divorce  can  affect  an  estate  which  is  already 
vested.  But  the  very  question  is,  What  is  the  character  of  the 
estate  which  became  vested  by  the  conveyance?    If  it  were 
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of  such  kind  that  nothing  but  the  termination  of  the  marriage 
by  the  death  of  one  of  the  parties  could  affect  it,  then  of  course 
the  claim  of  the  counsel  is  made  out,  but  it  is  an  assumption 
of  the  whole  case  to  say  that  the  estate  was  of  the  character 
he  claims.  When  the  idea  upon  which  the  creation  of  an  es- 
tate by  the  entirety  depends  is  considered,  it  seems  to  me  much 
the  more  logical,  as  well  as  plausible,  view  to  say,  that  as  the 
estate  is  founded  upon  the  unity  of  husband  and  wife,  and  it 
never  would  exist  in  the  first  place  but  for  such  unity,  any- 
thing that  terminates  the  legal  fiction  of  the  unity  of  two  sepa- 
rate persons  ought  to  have  an  effect  upon  the  estate  whose 
creation  depended  upon  such  unity.  It  would  seem  as  if  the 
continued  existence  of  the  estate  would  naturally  depend  upon 
the  continued  legal  unity  of  the  two  persons  to  whom  the  con- 
veyance was  actually  made.  The  survivor  takes  the  whole  in 
case  of  death,  because  that  event  has  terminated  the  marriage 
and  the  consequent  unity  of  person.  An  absolute  divorce  ter- 
minates the  marriage  and  unity  of  person  just  as  completely 
as  does  death  itself,  only  instead  of  one,  as  in  the  case  of  death, 
there  are  in  the  case  of  divorce  two  survivors  of  the  marriage, 
and  there  are  from  the  time  of  such  divorce  two  living  persons 
in  whom  the  title  still  remains.  It  seems  to  me  the  logical 
and  natural  outcome  from  such  a  state  of  facts  is,  that  the 
tenancy  by  the  entirety  is  severed,  and  a  severance  having 
taken  place,  each  takes  his  or  her  proportionate  share  of  the 
property  as  a  tenant  in  common  without  survivorship.  It  is 
said  that  in  such  case  it  ought  to  be  a  joint  tenancy,  but  I  see 
no  reason  for  that  claim.  As  it  has  been  held  that  seisin  by 
the  entirety  does  not  create  a  joint  tenancy  either  in  substance 
or  form  {Jackson  v.  McConnell,  19  Wend.  175;  32  Am.  Dec. 
439),  and  as  a  tenancy  by  the  entirety  depended  wholly  upon 
the  marital  relationship,  there  can  be  no  reason  why  the  seisin 
should  be  turned  into  a  joint  tenancy  by  virtue  of  the  very 
fact  which  terminated  the  unity  of  persons  upon  which  the 
right  of  survivorship  is  itself  founded,  and  to  which  it  owed 
its  continued  existence. 

It  is  true  that  a  conveyance  of  this  kind,  if  made  to  two 
persons  who  were  not  husband  and  wife,  would,  at  common  law, 
have  created  a  joint  tenancy.  But  our  statute  provides  that 
every  ^tate  granted  or  devised  to  two  or  more  persons  in  their 
own  right  shall  be  a  tenancy  in  common,  unless  expressly  de- 
clared to  be  a  joint  tenancy:  1  Rev.  Stat.,  p.  727,  sec.  44.  This 
statute  did  not  reach  an  estate  by  the  entirety,  nor  did  the 
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statutes  of  1848  and  1849,  and  1860  and  1862:  Berths  v.  iVu- 
nan,  92  N.  Y.  152;  44  Am.  Rep.  361.  It  therefore  still  exists 
under  our  law. 

We  have  seen,  however,  that  a  tenancy  by  the  entirety  is 
not  a  joint  tenancy  in  form  or  substance.  Upon  what  princi- 
ple should  the  termination  of  a  tenancy  by  the  entirety  result- 
ing from  an  absolute  divorce  be  changed  into  a  joint  tenancy, 
in  the  face  of  our  statute  relating  to  joint  tenancies?  The 
conveyance  did  not  expressly  declare  that  the  tenancy  was  to 
be  a  joint  tenancy,  and  therefore,  when  the  original  character 
of  the  tenancy  by  the  entirety  is  changed,  it  cannot  be  trans- 
formed into  that  of  a  joint  tenancy  without  a'  clear  violation 
of  our  statute. 

The  counsel  for  the  defendant  urges  that  we  are  giving  by 
this  decision  a  retroactive  effect  to  a  decree  of  divorce  in  a 
case  not  warranted  by  the  statute,  and  in  violation  of  the  well- 
settled  rule  in  this  state  as  to  the  effect  of  such  a  decree.  He 
says  that  we  change  the  effect  of  the  deed  of  conveyance,  and 
that  the  decree  of  divorce  not  only  severs  the  unity  of  person 
from  the  time  of  its  entry,  but  that  we  allow  it  to  date  back 
to  the  date  of  the  conveyance,  and  to  give  an  effect  to  such 
conveyance  that  it  did  not  have  at  the  time  of  its  execution. 
We  think  not. 

We  do  not  at  all  question  the  contention  of  the  defendant's 
counsel  that  a  decree  of  divorce  in  this  state  only  operates  for 
the  future,  and  has  no  retroactive  effect,  or  any  other  effect 
than  that  given  by  the  statute.  But  we  hold  that  the  character 
of  the  estate  conveyed  was  such  in  its  creation  that  it  depended 
for  ite  own  continuance  upon  the  continuance  of  the  marital 
relation,  and  when  that  relation  is  severed,  as  well  by  absolute 
divorce  as  by  death,  the  condition  necessary  to  support  the 
continuance  of  the  original  estate  has  ceased,  and  the  character 
of  the  estate  has  for  that  reason  changed.  The  estate  does  not 
revest  in  the  grantor  or  his  heirs,  for  no  such  condition  can  be 
found  in  the  law  or  in  the  nature  of  the  estate,  and  it  must 
therefore  remain  in  the  grantees,  but  by  an  altered  tenure. 
Their  holding  is  now  a  holding  of  two  separate  persons,  and, 
for  the  reasons  already  given,  such  holding  should  be  by  ten- 
ancy in  common,  and  of  course  without  any  survivorship. 

I  think  the  contention  that  the  first  wife  is  entitled  to  the 
whole  of  the  estate  as  the  survivor  of  her  husband  cannot  be 
maintained.  Although  the  question  is  new  in  this  state,  it 
has  been  somewhat  debated  in  the  courts  of  some  of  the  other 
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fltates.  In  Harrer  v.  WallneTf  80  111.  197,  and  Lash  v.  Lash,  58 
Ind.  526,  and  Amea  v.  Norman,  4  Sneed,  683,  70  Am.  Dec.  269, 
similar  views  to  those  we  have  herein  stated  are  set  forth.  A 
contrary  decision  has  been  made  in  Michigan,  in  Appeal  of 
Lewis,  85  Mich.  340;  24  Am.  St.  Rep.  94.  We  have  read  the 
opinion  in  that  case,  but  we  feel  that  our  own  view  is  more  in 
accord  with  legal  principles,  and  we  cannot  therefore  follow 
it 

Upon  the  defendant's  appeal,  the  judgment  ought  to  be 
aflBrmed. 

Upon  the  appeal  of  the  plaintiff,  her  counsel  contends  that 
there  is  a  condition  annexed  to  the  estate  by  the  entirety  which 
is  implied  by  law,  and  the  condition  is,  that  each  of  the  gran- 
tees shall  remain  faithful  to  the  obligations  of  the  married 
state,  and  shall  not,  by  his  or  her  misconduct,  cause  a  dissolu- 
tion of  the  marriage  relation  upon  which  the  estate  depends. 
I  find  no  warrant  for  implying  any  such  condition  in  the  char- 
acter of  the  holding,  and  still  less  for  the  result  which,  as  he 
claims,  flows  from  a  violation  of  such  condition.  Its  violation 
(judicially  determined)  results,  according  to  the  plaintiff's 
argument,  in  the  immediate  vesting  of  the  whole  estate  in  the 
innocent  party  to  the  marriage,  just  the  same  as  if  the  other 
party  thereto  were  actually  dead  instead  of  divorced.  None 
of  the  authorities  treats  the  estate  as  dependent  upon  any  such 
condition,  and  however  proper  it  might  be  to  enact  by  legis- 
lative authority  a  condition  of  that  nature,  this  court  has  not 
that  power. 

It  is  unnecessary  to  add  anything  further  to  the  views  which 
have  been  expressed  by  the  learned  judges  of  the  supreme 
court  in  this  case,  and  we  are  of  the  opinion  that  the  judgment 
appealed  from  should  be  afl&rmed,  and  as  neither  party  appeal- 
ing has  succeeded  here,  the  aflBrmance  should  be  on  both  ap- 
peals, without  costs.  

Hdsband  and  Wifb  —  Tewanoy  bt  Entibkty  —  How  Crkatid.  —  Where 
real  estate  is  conveyed  to  husband  and  wife  jointly  they  take  as  one  person: 
Town  ofGorinth  v.  Emery,  63  Vt.  505;  25  Am.  St.  Rep.  780,  and  note;  HuleU 
V.  Inlow,  57  Ind.  412;  26  Am.  Rep.  64,  and  note  65-68;  Den  v.  Hai-denburghy 
10  N.  J.  L.  42;  18  Am.  Deo.  371,  and  extended  note  377-389;  WUaon  v.  Wil- 
son, 43  Minn.  398. 

Husband  and  Wifb — Tknanct  by  Entirktt  —  Ekfbct  or  DrvoRca  ox. 
—  The  tenancy  by  entirety  is  not  destroyed  or  affected  by  the  divorce  of  the 
grantees:  Appeal  of  Lewis,  85  Mich.  340;  24  Am.  St.  Rep.  94.  This  case  is 
in  direct  conflict  with  Blachinton  v.  Blackinton,  141  Mass.  432;  Enyeari  r, 
K^ler,  118  Ind.  34;  10  Am.  St  Rep.  94,  and  note. 
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Staples  v.  Nott. 

[128  Nkw  York,  408.] 

Oovruar  ov  laws  —  Comtraot,  wherb  Deemed  to  b>  Madb.  — When  an 
agreement  to  give  and  accept  a  promissory  note  is  made  in  the  state 
where  the  payee  resides,  and  it  ia  then  drawn  np  pursaant  to  the  agree- 
ment and  given  to  the  maker  for  execution,  who  takes  it  to  his  home  in 
another  state,  where  he  signs  it  and  procures  it  to  be  indorsed  and  trans- 
mitted to  the  payee  at  the  latter 's  place  of  residence,  it  must  be  deemed 
a  contract  of  the  state  wherein  the  latter  resides,  though  it  is  made  pay- 
able in  the  state  of  the  maker's  residence,  and  if  not  nsarioas  by  the 
law  of  the  state  where  the  payee  resides,  cannot  be  attacked  for  naury  in 
the  state  in  which  it  is  payable. 

CoNiucT  or  Laws. — THonoH  an  Imdorsemkkt  of  a  note  is  made  in  one 
state,  yet  if  the  indorser  transmits  it  to  another  state  to  be  there  received 
by  the  payee,  and  this  is  done  pursuant  to  an  agreement  made  in  th» 
latter  state,  the  obligation  of  the  indorser  is  to  be  determined  by  the 
law  of  the  state  in  which  the  note  was  received  by  the  payee. 

M.  M.  Waters^  for  the  appellant 

John  C.  McCartinf  for  the  respondent. 

Gray,  J.  The  promissory  note  in  suit  bears  date  at  Wash- 
ington, District  of  Columbia,  April  5, 1889;  was  made  payable 
at  a  bank  in  Watertown,  New  York,  and  carried  interest  at  the 
rate  of  seven  per  cent  per  annum.  The  appellant  was  indorser 
upon  it,  and  defends  on  the  ground  of  usury.  If  the  contract 
of  the  parties,  which  is  evidenced  by  this  note,  was  governed 
by  the  laws  of  this  state,  the  defense  should  have  prevailed; 
but  if  made  under  the  laws  of  the  District  of  Columbia,  the 
judgment  was  right,  and  should  be  sustained. 

The  note  was  given  in  renewal  of  a  balance  due  upon  a  prior 
note,  made  by  and  between  the  same  parties,  which  bore  date 
at  Washington,  District  of  Columbia,  April  5,  1888,  was  pay- 
able one  year  after  date  at  a  bank  in  Washington,  bore  the 
same  rate  of  interest,  and  was  similarly  indorsed.  Some  pay- 
ments were  made  on  account  of  the  principal,  but  before  its 
maturity,  the  maker  requested  of  plaintiff,  a  resident  of  Wash- 
ington, by  letter,  to  renew  for  the  balance  remaining  due. 
Failing  to  receive  any  reply,  he  went  on  to  Washington,  and 
there  prevailed  upon  the  plaintiff  to  agree  to  take  a  new  note 
for  his  debt  This  note  was  then  drawn  by  the  plaintiff  and 
handed  to  the  maker  for  execution,  who  took  it  back  to  his 
home  in  Syracuse,  New  York,  where  his  and  the  appellant's 
signatures  were  affixed  as  maker  and  indorser  respectively. 
It  had  been  agreed  with  the  plaintiff  that  upon  this  new  note 
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being  returned  to  him,  he  would  send  back  the  original  note, 
and  the  appellant  himself  mailed  the  renewal  note  to  the 
plaintiflF  in  Washington. 

These  facts,  which  were  not  disputed,  should  make  it  per- 
fectly obvious  that  there  was  here  every  essential  to  a  valid 
contract  under  the  laws  of  the  plaintiff's  domicile,  and  the 
only  accompaniment  lacking  to  a  full  local  coloring  was  the 
foreign  place  named  for  payment.  For  the  affixing  of  the  sig- 
natures to  the  note  by  the  maker  and  the  indorser,  however 
important  as  acts,  was  yet  but  a  detail  in  the  performance 
and  execution  of  the  contract  which  had  been  agreed  upon 
with  the  plaintiflf.  But  naming  a  New  York  bank  as  the 
place  where  the  maker  would  provide  for  the  payment  of  the 
note  did  not  characterize  the  contract  in  one  way  or  the  other. 
That  arrangement  was  one  simply  for  the  convenience  of  the 
maker.  It  could  have  no  peculiar  effect.  The  transactions 
which  resulted  in  an  agreement  to  extend  the  time  for  the 
payment  of  the  debt  and  to  accept  a  new  note  took  place 
wholly  in  the  District  of  Columbia,  and  what  else  was  enacted 
in  the  matter  elsewhere  neither  added  to  nor  altered  the  agree- 
ment of  the  parties.  Though  the  engagement  of  the  indoser, 
in  a  sense,  was  independent  of  that  of  the  maker,  that  propo- 
sition is  one  which  does  not  affect  the  local  character  of  the 
contract,  but  which  simply  concerns  the  question  of  the  en- 
forcement of  the  indorser's  liability.  Whatever  the  previous 
knowledge  of  the  appellant  as  to  the  negotiations  and  the 
agreement  for  a  renewal  of  the  promise  to  pay  between  the 
maker  of  the  old  note  and  the  plaintiff,  the  question  is  without 
importance.  When  he  indorsed  the  note,  which  had  been 
prepared  and  was  brought  to  him,  and  sent  it  through  the 
mail  to  the  plaintiff,  his  engagement  was  with  respect  to  a 
contract  validly  made  according  to  the  laws  of  the  District  of 
Columbia,  and  when  the  note  was  received  by  the  plaintiff  the 
transaction  was  then  consummated  in  that  place.  In  Lee  v. 
Selleck^  33  N.  Y.  615,  it  was  said,  with  respect  to  an  indorse- 
ment in  Illinois  of  a  note  made  in  New  York,  that  the  fact 
of  the  indorser  writing  his  name  elsewhere  was  of  no  moment. 
Upon  deliver}'  by  his  agent  to  the  plaintiffs  in  New  York,  it 
became  operative  as  a  mutual  contract. 

The  agreement  which  was  made  in  Washington  for  the  giv- 
ing or  the  promissory  note  in  question  was  the  forbearance  of 
a  debt  already  due,  upon  which  the  appellant  was  liable;  and 
the  renewal  of  his  engagement  as  indorser  upon  the  note,  with- 
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out  any  qualification  of  his  contract  of  indorsement,  was  in 
fact  an  act  in  ratification  and  execution  of  the  previous  agree- 
ment. That  agreement  between  the  plaintiff  and  the  maker 
in  Washington  took  its  concrete  legal  form  in  a  note,  prepared 
there  by  the  plaintiff,  with  a  rate  of  interest  sanctioned  by  the 
laws  of  his  domicile,  adopted  by  the  appellant  by  indorsement 
in  blank,  and  made  operative  as  a  mutual  contract  by  delivery 
to  plaintiff  in  Washington  through  the  mails. 

For  the  court  to  hold,  because  the  note  was  not  actually 
Bigned  and  indorsed  in  the  District  of  Columbia  where  the 
agreement  it  evidenced  was  made,  or  because  it  was  made 
payable  in  another  state,  that  the  contract  was  void  as  contra- 
vening the  usury  laws  of  the  place  of  signature  and  of  pay- 
ment would  be  intolerable,  and  against  decisions  of  this  court: 
Wayne  Co.  Sav.  Bank  v.  Low,  81  N.  Y.  566;  37  Am.  Rep.  533; 
Western  T.  &  C.  Co.  v.  Kilderhouse,  87  N.  Y.  430;  Sheldon  v. 
Haxtun,  91  N.  Y.  124. 

I  think  the  plaintiff  was  entitled  to  recover  as  upon  a  con* 
tract  made  under  the  government  of  the  laws  of  the  District 
of  Columbia,  and  therefore  valid  and  enforceable  in  any  state. 

The  judgment  should  be  affirmed,  with  costs. 


Ihtkbkst  —  CosrtiCTT  or  Laws.  —  The  laws  of  the  state  where  a  negotia. 
ble  inatrumeat  is  made  will  fix  the  rate  of  interest  that  it  is  to  draw:  Me- 
AlUster  t.  8nuth,  17  IlL  328;  65  Am.  Dec.  651,  and  note;  Dugan  t.  Lewitt 
79  Tex.  246;  23  Am.  St.  Rep.  332,  and  note.  A  note  executed  in  Georgia 
bat  payable  in  New  York  is  governed  as  to  interest  by  the  laws  of  Georgia: 
New  Bngland  etc  Co.  v.  McLaughlin,  87  Ga.  1.  A  note  exeonted  in  Alabama 
but  payable  in  Georgia  is  governed  by  the  laws  of  Alabamai  Hanover  Nat. 
Bank  r.  Johtuon,  90  Ala.  549. 


HUELBURT   V,    HURLBUET. 

[128  Nkw  York.  420.] 
Attorkbts  —  Pbitilkokd  Ck>MMUMOATioMs.  —  Iw  Two  OK  Mori  Pkrsohi 

Consult  an  Attobnkt  at  Law  for  their  mntual  benefit  and  make  state. 

meats  in  his  presence,  he  may  disclose  sucli  statements  in  any  contro. 

Tersy  between  them  or  their  personal  representatives  or  successors  in 

interest,  bat  not  in  controversies  between  them  or  either  of  them  and 

third  persons. 
BviDBHCK.  —  DcoLARATTOKS  07  A  TiOTATOB  OR  Intbstatx  binding  on  him  or 

his  estate  may  be  given  in  evidence  against  his  personal  representative, 

in  all  cases  where  they  would  have  been  competent  against  himself  had 

b«  bean  living  and  a  party  to  the  action. 
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Appellatb  Pbacticb  —  Jury  Trial.  —  Where  the  charge  of  a  judge  to  the 
jury  doea  not  contain  any  erroneous  statement  of  the  law,  but  tends  to 
improperly  bias  the  jury  and  to  influence  their  verdict,  it  may  be  a  ground 
in  the  court  below  to  set  aside  the  verdict  upon  a  motion  for  a  new  trial, 
bnt  it  will  not  be  considered  by  the  court  of  appeals  where  it  has  been 
urged  in  the  court  below  and  the  motion  for  a  new  trial  denied. 

Charles  McLouth,  for  the  appellants. 

S.  B.  Mclntyre,  for  the  respondent. 

Earl,  J.  This  action  was  brought  to  recover  the  sum  of 
f6,682,  with  interest  thereon,  which  it  is  alleged  Charles  F. 
Hurlburt,  the  plaintiflFs'  intestate,  placed  in  the  hands  of  his 
«on  Theron,  defendant's  intestate,  as  his  agent,  and  for  his 
benefit,  in  the  latter  part  of  the  year  1881.  Theron  was  a  son 
of  Charles,  and  he  died  December  25,  1883,  and  Charles  died 
January  6,  1884. 

The  defendant  claimed  that  the  money  was  a  gift  to  her 
husband,  and  that  he  was  never  under  any  obligation  to  repay 
the  same.  The  plaintiffs  were  unable  to  produce  any  writing 
of  any  kind  evidencing  any  obligation  on  the  part  of  Theron 
to  repay  the  money.  They  are  the  sons  of  Charles,  and  were 
the  sole  witnesses  to  establish  their  claim,  and  this  they  at- 
tempted to  do  by  testifying  to  certain  conversations  which 
they  overheard  between  their  father  and  Theron. 

Upon  the  trial,  the  defendant  rested  her  case  mainly  upon 
the  conceded  fact  that  for  about  two  years  before  the  death  of 
her  husband  the  money  claimed  had  been  in  banks  to  his 
credit,  and  had  been  managed  and  controlled  by  him,  and  she 
produced  proof  of  certain  declarations  and  admissions  made 
by  Charles,  tending  to  show  that  the  money  was  transferred  by 
him  to  his  son  as  a  gift,  and  not  to  be  held  for  his  benefit. 

During  the  progress  of  the  trial,  the  plaintiffs  made  objec- 
tions to  evidence,  which  were  overruled,  and  they  now  claim 
some  of  the  rulings  were  erroneous.  We  will  briefly  notice 
some  of  them. 

Theron  and  Charles,  in  the  spring  of  1883,  went  together  to 
consult  a  lawyer  by  the  name  of  Aldrich  as  to  the  best  mode 
of  disposing  of  or  adjusting  the  prospective  interest  of  the 
plaintiff  Lyman  as  an  heir  in  the  farm  belonging  to  his 
father,  and  several  plans  were  suggested  by  Theron  in  the 
presence  of  his  father,  and  assented  to  by  him  to  accomplish 
that  end.  The  statement  was  there  made  by  Theron  to  the 
lawyer,  and  assented  to  by  his  father,  that  Lyman  had  had 
all  his  share  in  his  father's  personal  property;  and  other  state- 
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ments  were  there  made  by  Theron,  and  assented  to  by  hi» 
father,  of  similar  import.  Aldrich  was  called  by  the  defend- 
ant to  prove  these  statements  and  admissions.  The  plaintiffs 
objected  to  his  evidence,  on  the  ground  that  he  was  an  attor- 
ney consulted  professionally,  and  that  the  communications  to 
him  were  privileged.  The  court  overruled  the  objection,  and 
received  the  evidence. 

We  think  that  in  receiving  this  evidence  there  was  no  vio- 
lation of  section  835  of  the  code,  which  provides  that  "an 
attorney  or  counselor  at  law  shall  not  be  allowed  to  disclose  a 
communication  made  by  his  client  to  him,  or  his  advice  given 
thereon,  in  the  course  of  his  professional  employment."  This 
section  is  a  mere  re-enactment  of  the  common-law  rule,  and 
it  cannot  be  supposed,  from  the  general  language  used,  that  it 
was  intended  to  change  or  enlarge  that  rule  as  it  had  been  ex- 
pounded by  the  courts.  It  has  frequently  been  said  that  the 
object  of  the  rule  embodied  in  the  section  is  to  enable  and  en> 
courage  persons  needing  professional  advice  to  disclose  freely 
the  facts  in  reference  to  which  they  seek  advice,  without  fear 
that  such  facts  will  be  made  public,  to  their  disgrace  or  detri- 
ment, by  their  attorney.  Such  a  case  as  this  is  plainly  not 
within  the  rule.  Here  Theron  and  his  father  were  both  inter- 
ested in  the  advice  which  they  sought,  and  they  were  both  pres- 
ent at  the  same  time,  and  engaged  in  the  same  conversation. 
Each  heard  what  the  other  said,  so  that  the  disclosures  made 
were  not,  as  between  them,  confidential,  and  there  can  be  no 
reason  for  treating  such  disclosures  as  privileged.  It  has  fre- 
quently been  held  that  the  privilege  secured  by  this  rule  of 
law  does  not  apply  to  a  case  where  two  or  more  persons  con- 
sult an  attorney  for  their  mutual  benefit;  that  it  cannot  be 
invoked  in  any  litigation  which  may  thereafter  arise  between 
Buch  persons,  but  can  be  in  a  litigation  between  them  and 
strangers:  Root  v.  Wright^  21  Hun,  347;  Sherman  v.  Scott,  27 
Hun,  331;  Foster  v.  Wilkinson,  37  Hun,  244;  Rosenburg  v. 
Rosenhurg,  40  Hun,  91;  Whiting  v.  Barney,  30  N.  Y.  330;  86 
Am.  Dec.  385;  Hebbard  v.  Baughian,  70  N.  Y.  54;  Root  v. 
Wright,  84  N.  Y.  72;  38  Am.  Rep.  495.  Therefore,  if  Charles 
and  Theron  had  been  alive  and  parties  to  this  action,  this 
evidence  would  have  been  competent.  And  as  it  would  then 
have  been  competent,  it  is  equally  competent  in  this  action 
between  their  personal  representatives.  The  fact  that  these 
plaintiffs  are  personally  interested  in  the  estate  of  their  father 
can  make  no  difference  in  the  application  of  the  rule.     They 
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are  parties  to  this  action  only  in  a  representative  capacity. 
They  legally  stand  as  the  representatives  of  their  father,  and 
no  one  else.  Evidence  which  would  have  been  competent 
against  hira  in  his  lifetime  is  competent  against  his  personal 
representatives.  So  we  think  that  this  case  is  not  within  the 
reason  of  section  835;  and  even  if  it  should  be  regarded  as 
within  its  letter,  it  should  be  taken  out  of  the  letter  by  the  ap- 
plication of  the  familiar  maxim,  Cessante  ratione  legis  cessat 
ipsa  lex. 

Several  witnesses  were  permitted  to  give  evidence  of  decla- 
rations made  by  the  plaintiflFs'  intestate,  tending  to  show  that 
he  had  made  a  gift  of  this  money  to  his  son,  and  this  evidence 
was  objected  to  by  the  plaintiffs  as  incompetent.  It  is  familiar 
law,  for  which  no  citation  of  authorities  is  needed,  that  the 
declarations  of  a  testator  or  intestate  binding  him,  or  binding 
•or  impairing  his  estate,  may  be  given  in  evidence  against  his 
personal  representatives  in  all  cases  where  they  would  have 
been  competent  against  himself  if  he  had  been  living  and  a 
party  to  the  action.  His  executor  or  administrator  represents 
him,  and  stands  in  his  place,  and  his  declarations  admitting 
a  debt  or  obligation,  or  tending  to  discharge  a  debt  or  obliga- 
tion due  him,  or  to  impair  his  estate  in  any  way,  are  compe- 
tent in  any  litigation  to  which  his  personal  representatives  are 
a  party.  Therefore,  the  evidence  of  material  admissions  made 
by  Charles  in  his  lifetime  were  competent  against  these  plain- 
tiffs. 

It  is  further  claimed  that  much  of  the  evidence  thus  re- 
<;eived  was  wholly  immaterial,  and  should  therefore  have  been 
excluded.  We  have  carefully  scrutinized  the  evidence,  and 
while  much  of  it  has  but  a  slight  and  remote  bearing  upon  the 
•case,  yet  we  cannot  say  that  any  of  it  was  wholly  immaterial. 
It  was  competent  for  the  defendant  to  prove  the  relations 
between  Theron  and  his  father,  and,  to  some  extent,  the  deal- 
ings between  them,  and  the  relations  between  the  father  and 
the  different  members  of  his  family. 

Complaint  is  made  of  the  charge  of  the  judge.  Our  atten- 
tion is  called  to  no  erroneous  rule  of  law  laid  down  by  him, 
and  the  most  that  can  be  said  is,  that  the  charge  shows  a  sig- 
nificant leaning  in  favor  of  the  defendant,  and  that  the  judge 
wa»  strongly  impressed  with  the  merits  of  the  defendant's 
case.  But  the  mere  intimation  of  an  opinion  by  the  judge 
upon  evidence,  or  upon  the  merits  of  the  case,  or  his  com- 
xnents  upon  the  evidence,  though  unfavorable  to  the  party 
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complaining,  furnish  no  ground  for  a  reversal  here,  so  long  a» 
the  whole  case  is  submitted  to  the  jury  upon  a  charge  which 
lays  down  no  improper  rule  of  law.  If  a  judge  in  his  charge 
to  the  jury  uses  such  language  as  to  improperly  bias  their 
judgments  or  influence  their  verdict,  that  may  be  ground  for 
the  court  below,  upon  a  motion  for  a  new  trial,  to  set  aside  the 
verdict,  if  satisfied  that  injustice  has  been  done.  But  upon 
an  appeal  to  this  court,  where  the  court  below  has  refused  to 
set  aside  the  verdict,  and  has  affirmed  the  judgment  entered 
thereon,  we  can  review  only  errors  of  law  which  have  been 
properly  excepted  to. 

A  careful  examination  of  the  whole  case  leads  us  to  the  con- 
clusion that  the  exceptions  of  the  plaintiffs  point  out  no  legal 
error,  and  that  there  is  no  ground  for  a  reversal  of  the  judg- 
ment. 

The  judgment  should  be  affirmed,  with  coste. 


Attornkt  and  Client  —  Privileoed  Commuxication8. — Where  an  ftt> 
torney  acts  for  several  persons,  he  cannot  testify  in  actions  between  them  or 
any  of  them  and  third  persons,  but  he  may  testify  in  controversies  between 
the  parties  themselves:  Michael  v.  Foil,  100  N.  0.  178;  6  Am.  St.  Rep.  577, 
and  note.  Where  two  parties  submit  a  difficulty  to  an  attorney  in  the  pres> 
ence  of  each  other,  such  communications  as  they  may  make  are  not  privi* 
leged:  Jordan  v.  We8termar^,  62  Mich.  170;  4  Am.  St.  Rep.  836;  Ooodtoin  Oa» 
Stoct  etc  Co.'t  Appeal,  117  Pa.  St.  514;  2  Am.  St,  Rep.  696,  and  note;  Carep 
▼.  Carev,  108  N.  C.  267. 

EXBCOTOBS  AND  ADMINISTRATORS  —  DECLARATIONS  OF  TESTATOR,  WHETHER 

Binding  on  Representativb.  — When  an  executor  brings  suit  to  recover 
rent  from  a  person  who  has  been  in  possession  many  years,  parol  evidence 
that  testator  declared  that  such  person  was  to  pay  no  rent  is  admissible:  Coat 
T.  Baiid,  11  N.  J.  L.  105;  19  Am.  Dea  386. 
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[128  Niw  York,  436.] 

Tbekpass,  Continuing,  Damages  Recoverable  for. — The  bailding,  main> 
taining,  and  operating  of  an  elevated  railway  ii,  as  to  lots  abutting  upon 
the  street,  to  the  owners  of  which  no  compensation  haa  been  made,  a 
continuing  trespass;  but  in  an  action  at  law  for  the  recovery  of  dama^^es 
for  such  building  and  maintenance,  the  compensation  must  be  limited  to- 
the  injuries  suffered  up  to  the  time  of  the  commencement  of  the  action, 
because  the  railway  company  is  under  a  legal  obligation  to  remove  its 
road  and  structures,  and  to  cease  its  trespass,  and  the  law  presumes  it  will 
do  so. 

Texspass,  Continoiko.  Fixing  Damages  for  Permanence  or  —  In  a  rait  ia 
•qaity  to  enjoin  the  continuance  of  a  trespass,  the  court  may  determin* 
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the  amount  of  damages  which  the  owner  will  sustain  if  the  trespass  shall 
be  permanently  continued,  and  it  may  provide  that  upon  payment  of 
that  sum  the  plaintiff  shall  give  a  deed  or  convey  a  right  to  the  defend- 
ant, and  it  will  refuse  an  injunction  when  the  defendant  is  willing  to 
pay  upon  receipt  of  a  conveyance.  If  the  case  is  one  la  which  the  de- 
fendant has  no  right  to  acquire  the  property,  and  the  plaintifif  wishes  to 
Btop  further  trespass,  an  injunction  will  issue  without  imposing  on  him 
any  condition  to  convey  when  tendered  the  amount  which  would  com- 
pensate him  for  the  permanent  continuance  of  the  trespass,  and  the  dam- 
ages recoverable  will  be  limited  to  the  commencement  of  the  action. 

Ebhwent  Domain,  Damages  at  Time  of  Condemnatiov,  when  not  a 
Proper  Test.  —  If  a  railway  corporation  enters  upon  a  street,  and  there 
constructs  and  maintains  a  railway,  by  which  the  value  of  the  property 
abutting  on  the  street  ia  depreciated,  and  after  such  depreciation  has 
taken  place  commences  proceedings  for  condemnation,  the  amount 
which  it  must  be  required  to  pay  should  be  determined  by  ascertaining 
what  would  be  the  fair  market  value  of  the  property  at  the  time  of  the 
condemnation  without  the  railway,  and  deducting  from  that  sum  such 
value  with  the  railroad  in  existence. 

Eminent  Domain  —  Purchaser  of  Real  Property  after  thb  Construc- 
tion IN  Front  thereof  of  a  railroad  by  which  it  is  depreciated  in  value 
is,  when  proceedings  are  subsequently  commenced  to  obtain  the  right  to 
maintain  such  railroad,  entitled  in  the  assessment  of  damages  to  have 
the  land  valued  as  if  such  railway  had  not  yet  been  constructed.  This 
assessment  cannot  be  diminished  by  the  fact  that  because  of  the  exist- 
ence of  the  railroad  when  he  purchased  he  was  able  to  secure  the  property 
at  less  than  its  former  value,  on  account  of  the  depreciation  occurring 
while  it  was  the  property  of  his  vendor,  from  the  construction  and  main- 
tenance of  the  railroad. 

Trespass,  Continuing,  Damages  Recoverable  foe  by  Vendee. — If  an 
elevated  railway  ia  constructed  and  maintained  in  front  of  a  city  lot, 
interfering  with  the  owner's  easements  of  light,  air,  and  access,  without 
making  any  compensation,  whereby  the  market  value  of  the  property 
ia  depreciated,  and  he  afterwards  sells  it,  his  vendee  ia  entitled  to 
maintain  suit  to  recover  damages  sustained  during  his  (the  vendee's) 
ownership,  and  to  enjoin  the  further  maintenance  of  the  railroad  unless 
compensation  is  made  for  permanent  loss  and  damage,  and  in  estimating 
the  amount  of  such  permanent  damage,  is  entitled  to  have  the  lot  valued 
as  though  such  road  were  not  yet  in  existence.  In  other  words,  his 
damages  should  not  be  diminished  by  the  fact  that  the  property  had, 
before  his  purchase,  already  depreciated  in  value  on  account  of  the  rail- 
way, and  loss  had  thereby  already  resulted  to  his  vendor. 

Action  to  enjoin  the  defendants  from  operating  their  rail- 
road in  front  of  plaintiff's  premises,  to  compel  the  removal  of 
the  structures  already  built  there,  and  to  recover  for  loss  and 
damage  sustained  by  reason  of  the  past  operation  of  the  road; 
and  in  the  event  that  the  defendants  should  be  allowed  to 
operate  their  road,  that  they  first  be  required  to  pay  plaintiff 
the  amount  of  the  permanent  loss  and  damage  sustained  by 
reason  of  such  operation.  Defendants'  road  was  built  in  the 
year  1880,  under  the  provisions  of  an  act  of  the  legislature  of 
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the  year  1875,  commonly  known  as  "The  Rapid  Transit 
Act,"  which,  while  it  authorized  the  construction  of  the  road, 
did  not  attempt  to  confer  authority  to  take  property  without 
compensation.  The  plaintiff,  however,  was  not  the  owner  of 
the  property  at  the  time  the  road  was  huilt  and  its  operation 
commenced,  but  became  such  owner  by  purchase  about  three 
years  afterwards.  It  was  found  that  the  injuries  sustained  by 
plaintiff  from  the  time  of  her  purchase  to  the  trial  of  the  action 
amounted  to  eighteen  hundred  dollars,  and  that  if  the  road 
should  be  permanently  maintained  and  operated,  damages  in 
the  further  sum  of  two  thousand  dollars  would  result.  Judg- 
ment was  rendered  for  the  plaintiff,  with  the  provision  that  an 
iujunctioa  should  not  issue  if  the  defendants  elected  to  pay 
the  amounts  above  named  upon  the  execution  to  them  by 
plaintiff  of  a  deed  conveying  to  them  plaintiff's  interest  in  the 
easements  taken  by  them.  From  this  judgment  the  defend- 
ants appealed  to  the  general  term,  where  the  judgment  of  the 
trial  court  was  affirmed,  and  thereupon  defendants  prosecuted 
a  further  appeal  to  this  court 

JtUien  T.  Davies  and  Brainard  TolleSf  for  the  appellants. 

Charles  Oibson  Bennett^  for  the  respondent. 

Peckham,  J.  The  structure  erected  by  defendants  in  Second 
Avenue,  in  front  of  the  plaintiff's  premises,  was  as  to  her  an 
illegal  structure,  and  inconsistent  with  the  use  of  the  avenue 
as  a  public  street.  At  the  time  of  building  the  railway  a  tres- 
pass was  committed  by  the  defendants  upon  the  property  now 
owned  by  the  plaintiff,  although  she  did  not  own  it  at  that 
time.  Such  trespass  has  been  continued  from  the  time  when 
the  road  was  built  up  to  the  time  when  the  judgment  in  this 
action  was  entered.  By  continuing  the  trespass,  the  defend- 
ants laid  themselves  open  to  continuous  actions,  in  which  the 
recovery  would  be  for  the  damage  sustained  up  to  the  time  of 
the  commencement  of  each  action.  These  propositions  are 
clear,  and  are  now  undisputed.  They  have  been  settled  by 
the  cases  of  Story  v.  New  York  etc.  R.  R.  Co.,  90  N.  Y.  122,  43 
Am.  Rep.  146,  and  Uline  v.  New  York  etc.  R.  R.  Co.,  101  N.  Y. 
98,  54  Am.  Rep.  661,  so  familiar  to  the  court  and  the  bar.  The 
■tructure  being  illegal  as  to  plaintiff,  and  constituting  a  con- 
tinuing trespass,  the  railroad  company  is  under  a  legal  obliga- 
lion  to  remove  it,  and  the  law  presumes  that  the  company 
will  do  so. 

In  an  action  at  law,  the  owner  of  the  property  interfered 
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with  or  trespassed  upon  cannot  recover  damages  to  his  prem- 
ises, based  upon  the  assumption  that  such  trespass  is  to  be 
permanent.  He  can  recover  only  the  damages  which  he  has 
sustained  up  to  the  commencement  of  the  action.  The  judg- 
ment entered  for  the  damages  sustained  does  not  operate  as  a 
purchase  of  the  right  to  continue  the  trespass.  But  the  owner 
may  resort  to  equity  for  the  purpose  of  enjoining  the  continu- 
ance of  the  trespass,  and  to  thus  prevent  a  multiplicity  of  actions 
at  law  to  recover  damages;  and  in  such  an  action  the  court 
may  determine  the  amount  of  damage  which  the  owner  would 
sustain  if  the  trespass  were  permanently  continued,  and  it 
may  provide  that  upon  payment  of  that  sum,  the  plaintiff 
shall  give  a  deed  or  convey  the  right  to  the  defendant,  and  it 
will  refuse  an  injunction  when  the  defendant  is  willing  to  pay 
upon  the  receipt  of  a  conveyance.  The  court  does  not  adjudge 
that  the  defendant  shall  pay  such  sum  and  that  the  plaintiff 
shall  so  convey.  It  provides  that  if  the  conveyance  is  made 
and  the  money  paid,  no  injunction  shall  issue.  If  de- 
fendant refuse  to  pay,  the  injunction  issues.  It  may  be 
that  in  the  case  of  a  railroad  actually  running  its  cars  upon 
or  through  property  of  another,  it  would  not  be  justified  in 
refusing  to  pay  upon  the  delivery  of  the  conveyance,  and 
instead  thereof  submitting  to  an  injunction.  Public  interests 
might  have  a  right  to  be  heard  in  that  respect.  But  it  is 
enough  to  say  that  in  the  cases  where  permanent  damage  is 
to  be  paid,  there  is  a  condition  that  a  conveyance  shall  be 
made,  and  the  defendant  thus  secures  title  to  the  property 
used.  In  cases  where  the  owner  wishes  to  actually  stop  the 
further  trespass,  and  where  the  defendant  has  no  legal  right  to 
acquire  the  properey,  such  condition  would  not  be  inserted, 
and  an  injunction  would  issue  upon  the  right  of  the  owner 
being  determined:  Henderson  v.  New  York  Cent.  R.  R.  Co.y  78 
N.  Y.  423. 

The  plaintiff,  if  he  receive  the  amount  of  the  permanent 
•damage,  is  by  the  court  compelled  to  convey  the  interest  to  the 
defendant  which  the  defendant  pays  for  in  that  way.  Con- 
demnation proceedings  are  thus  avoided.  It  is  conclusively 
determined  that  the  trespass  is  to  be  continuous,  and  defend- 
ant concedes  it  when  it  avails  itself  of  the  condition  and  pays 
the  permanent  damage  in  order  to  receive  the  conveyance.  It 
is  only  in  this  way  that  the  owner  recovers  as  for  a  permanent 
damage  to  his  property. 

In  a  case  where  the  defendant  has  no  power  to  condemn  the 
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property,  if  the  owner  in  that  event  proceed  in  equity,  he 
recovers  only  his  damage  up  to  the  entry  of  the  judgment,  and 
at  the  same  time  secures  an  injunction  which  prevents  the 
future  trespass.  If  the  owner  sue  at  law,  he  recovers  hi» 
damages  as  stated.  If  the  owner,  without  having  brought  any 
suit  in  equity,  sell  his  property  at  a  loss  caused  by  the  erection 
of  the  railroad,  the  question  at  once  arises  as  to  what  rights  are 
acquired  by  the  purchaser,  and  what  claim,  if  any,  has  the 
vendor  against  defendant.  The  vendee  has  in  such  case  pur- 
chased and  the  vendor  has  sold  to  him  in  fee-simple  absolute 
the  premises  fronting  the  street,  to  which  premises  are  attached, 
as  property  passing  to  him  by  the  conveyance,  the  easements 
of  light,  air,  and  access,  which  the  defendants  have  already 
interfered  with  and  trespassed  upon  by  the  erection  and  oper- 
ation of  the  road:  Story  v.  New  York  etc.  R.  R.  Co.,  90  N.  Y, 
122;  43  Am.  Rep.  146;  Lahr  v.  Metropolitan  etc.  Ry  Co.,  104 
N.Y.  268;  Kane  v.  New  York  etc.  R.  R.  Co.,  125  N.  Y.  164. 
The  vendee  finds  the  railroad  making  use  of  a  portion  of  his 
property  without  right,  and  in  the  character  of  a  mere  wrong- 
doer. That  use  depreciates  the  value  of  the  remaining  part  of 
the  owner's  property,  and  causes  him  daily  damage.  He  in- 
stitutes his  action,  either  at  law  or  in  equity,  to  recover  dam- 
ages up  to  the  time  of  the  commencement  of  the  action  or 
permanently,  and  for  an  injunction,  as  the  case  may  be,  and 
in  answer  to  proof  of  ownership  and  daily  or  permanent 
damage,  he  is  told  by  way  of  defense  that  the  railroad  com- 
pany paid  or  is  liable  to  pay  to  his  vendor  the  difference  be- 
tween what  the  vendor  sold  the  property  for  to  him  and  what 
it  could  have  been  sold  for  if  the  railroad  were  not  there,  and 
therefore  it  has  the  right  to  continue  the  act  which,  by  such 
payment  or  liability,  has  been  changed  from  a  trespass  to  a 
valid  action.  It  is  true  that  the  railroad  has  not  received 
any  conveyance  of  any  right  to  continue  the  trespass.  On 
the  contrary,  the  vendor  conveyed  to  plaintiff  the  absolute  fee- 
eimple  in  the  property,  and  all  the  ordinary  rights  of  owner- 
ship passed  with  such  conveyance.  It  was  after  such  con- 
veyance, and  when  the  vendor  was  no  longer  owner,  that, 
according  to  defendants,  the  company  paid,  or  became  liable 
to  pay,  his  alleged  loss  caused  by  such  sale,  and  which  pay- 
ment or  liability  defendant  now  claims  has  altered  the  situ- 
ation so  effectually.  The  vendee  who  obtained  the  property 
at  what  may  have  been  a  low  price  has,  nevertheless,  the 
rights  of  a  general  owner,  which  are  not  dependent  upon  the 
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price  which  he  paid  for  his  title.  Every  day  that  the  com- 
pany operates  its  road  over  or  through  the  property  of  the 
plaintiff  it  commits  an  illegal  act  or  trespass,  and  the  character 
of  that  act  with  respect  to  the  property  of  the  plaintiff  is  not 
in  any  degree  affected  by  the  fact  that  the  plaintiff's  vendor 
sold  his  property  at  a  loss,  which  that  vendor  says  he  sustained 
from  the  illegal  action  of  the  defendant.  There  is  no  doubt 
that  the  same  easements  which  were  appurtenant  to  the  prem- 
ises owned  by  the  plaintiff's  vendor  passed  to  his  vendee,  the 
present  plaintiff,  by  the  conveyance  to  her.  They  passed 
because  they  were  appurtenant,  and  the  vendor  never  attempted 
to  reserve  them,  assuming  even  that  such  reservation  were  a 
legal  possibility.  As  these  easements  passed  to  the  vendee  and 
became  her  property,  as  much  so  as  the  land  itself,  how  is  it 
that  the  railroad  company  has  become  possessed  of  the  right 
to  appropriate  such  easements,  or  any  portion  of  them,  with- 
out payment  to  her?  Her  private  property  is  taken  without 
compensation  to  her  under  such  circumstances,  if  defendant 
have  the  right  to  permanently  enter  upon  and  use  these  ease- 
ments, and  thus  a  constitutional  guaranty  is  violated  in  her 
case,  and  she  is  without  redress.  The  answer  to  this  assertion 
is  made  by  the  counsel  for  defendants  in  a  very  ingenious 
argument,  the  foundation  of  which  is,  however,  laid  in  what 
seems  to  me  an  erroneous  application  of  a  general  rule  relating 
to  the  measure  of  damages  in  condemnation  proceedings,  and 
from  which  it  is  argued  that  the  real  actionable  loss  falls  upon 
the  owner  of  the  property  when  the  road  was  built,  provided 
he  sells  his  property  in  a  depreciated  market.  They  claim 
that  such  an  owner  has  a  cause  of  action  to  recover  the  loss  he 
has  sustained  by  a  sale  of  his  property  in  a  market  depreciated 
by  the  wrongful  act  of  defendants  in  entering  upon  or  appro- 
priating the  easements  appurtenant  to  such  property. 

The  argument,  of  course,  assumes  that  if  such  a  cause  of 
action  be  made  out,  it  must  follow  that  none  arises  in  favor  of 
a  subsequent  purchaser  who  obtains  the  land  at  a  price  re- 
duced on  account  of  the  existence  of  the  road.  Unless  the  one 
cause  of  action  exclude  the  other,  the  defendants  would  accom- 
plish nothing  by  proving  the  existence  of  one  in  favor  of  the 
original  owner. 

Tljp  defendants'  counsel  assert  that  the  permanent  damage 
to  the  property  was  sustained  by  the  vendor  at  the  time  he 
sold  to  the  plaintiff,  and  that  the  company  is  liable  to  pay  the 
same  to  him.     Hence  they  say  that  in  taking  from  the  present 
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owner  the  easements  spoken  of,  which,  when  separated  from 
the  land  to  wliich  they  are  appurtenant,  are  of  themselves  but 
of  nominal  value,  the  defendants  would  only  be  condemned 
to  pay  therefor  a  nominal  sum,  such  as  six  cents;  and  as  to 
the  resulting  loss  in  value  to  the  adjoining  land  of  the  vendee, 
caused  by  the  erection  and  operation  of  the  railroad,  the  ven- 
dee has  not  sustained  that  loss,  because  she  has  only  paid  for 
the  property  the  sum  to  which  it  had  depreciated  by  reason 
of  the  existence  of  the  road  in  front  of  it.  Continuing  the  ar- 
gument, the  counsel  for  the  defendants  state  that  if  the  present 
owner  (the  vendee)  should  commence  an  action  to  restrain  the 
further  trespass,  the  defendants  could  at  once  commence  pro- 
ceedings to  condemn  the  easements,  and  that  the  rule  of  dam- 
ages would  be  the  difference  between  the  present  market  value 
of  the  whole  property  and  that  portion  which  would  be  left  after 
the  taking,  and  that  difference  would  be  nominal  only.  So 
that  when  the  present  owner  commences  her  action  to  restrain 
the  further  commission  of  the  trespass,  the  whole  matter  may 
be  adjusted  in  such  suit,  and  the  same  rule  of  damages  would 
obtain.  The  result  would  be  either  that  the  defendants  would 
be  enjoined  from  further  operating  their  road  until  they  paid 
six  cents,  the  nominal  damage  sustained  by  the  present  owner 
of  the  easements,  or  else  the  bill  would  be  dismissed  entirely, 
on  the  ground  that  the  aid  of  equity  could  not  be  invoked  for 
the  purpose  of  compelling  the  payment  of  merely  nominal 
damages.  This  course  of  argument  does  not,  as  it  seems  to 
me,  answer  the  claim  of  the  present  owner  to  enjoin  the  fur- 
ther trespass  upon  her  property  unless  she  is  paid  the  damage 
which  such  trespass  will  permanently  cause  her.  That  dam- 
age is  not  merely  nominal. 

In  1880,  the  defendants  erected  their  road,  and  by  its  erec- 
tion and  operation  depreciated  the  value  of  the  property  now 
owned  by  the  plaintiff.  In  erecting  their  road  they  trespassed 
upon  the  easements  appurtenant  to  that  property,  and  such 
trespass  has  been  continuous  ever  since.  By  these  wrongful 
acts  the  market  value  of  the  plaintiff's  property  has  been 
greatly  depreciated.  If  they  were  compelled  to  resort  to  con- 
demnation proceedings,  the  defendants  say  it  is  the  present 
market  value  which  they  must  pay.  The  vice  in  this  argument 
lies  in  the  erroneous  statement  of  the  measure  of  damages. 
In  such  case  and  under  these  circumstances,  where  the  value 
has  been  depreciated  by  the  wrongful  entry  of  defendants 
upon  the  property,  it  is  not  the  present  market  value  of  such 
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property  thus  damaged  that  the  defendants  must  pay.  Actual 
market  value  at  the  time  of  the  institution  of  the  condemna- 
tion proceedings  is  usually  the  inquiry.  But  when  the  de- 
fendant has  already  entered  upon  the  property,  and  has 
depreciated  its  value  thereby,  it  is  plain  that  the  simple  ques- 
tion of  value  at  the  time  of  condemnation  is  not  the  proper 
rule.  In  such  case,  the  inquiry  must  be,  What  would  be  the 
fair  market  value  of  the  whole  property  at  the  time  of  condem- 
nation without  the  railroad?  and  the  difference  between  that 
sum  and  the  present  market  value  of  the  property  left,  with 
the  railroad  in  existence,  would  constitute  the  measure  of 
damages  to  which  the  owner  would  be  entitled. 

This  inaugurates  no  new  rule  of  damages  in  condemnation 
proceedings  in  this  state.  As  the  entry  was  unlawful,  it  is  for 
the  purpose  of  arriving  at  the  value  of  the  property  regarded 
as  not  made,  and  the  inquiry  is.  What  is  the  present  value  of 
such  property  without  the  presence  of  a  structure  which  is 
there  without  right,  and  which  cannot  be  continued  without 
payment  in  full  for  all  damage  done?  Its  existence  cannot 
be  considered  for  the  purpose  of  diminishing  what  would  other- 
wise be  the  present  market  value  of  the  property.  I  think 
the  same  rule  would  hold  in  the  case  put  by  the  defendants, 
where  the  city  or  any  other  body  having  the  power  should 
seek  to  take  the  owner's  property,  even  though  such  owner 
had  himself  purchased  subsequent  to  the  erection  of  the  road. 
The  city  would  have  no  right  to  take  the  property  from  its 
owner  on  a  valuation  based  upon  the  permanent  character  of 
a  trespass  which  the  law  regards  as  temporary.  The  inquiry 
in  the  case  supposed  would  still  be,  What  would  be  the  fair 
market  value  of  the  property  with  the  railroad  away?  That 
sum  the  city  would  have  to  pay,  and  when  it  acquired  the  title, 
it  would  have  the  same  right  as  any  other  owner  to  compel  the 
defendants  to  desist  from  their  trespass  or  pay  the  amount  of 
permanent  damage  they  caused  by  its  continuance.  Under 
this  rule,  the  amount  which  the  present  owner  may  have  paid 
for  the  property  will  be  wholly  immaterial.  As  the  act  of  the 
defendant  in  trespassing  upon  or  appropriating  any  portion  of 
the  property  was  unlawful,  any  depreciation  in  the  value  of 
the  property  caused  by  such  illegal  action  cannot  be  regarded 
in  filing  the  value  of  the  property  to  be  taken  or  the  damage 
to  that  which  will  remain.  The  claim  of  the  defendants,  that 
the  loss  from  the  depreciation  in  value  was  suffered  by  the 
original  owner  when  he  sold,  and  that  it  is  a  personal  claim  in 
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bis  case  against  them  for  which  they  are  responsible,  cannot, 
as  it  seems  to  me,  be  maintained.  Such  a  doctrine  would  do 
away  with  the  the  right  of  an  owner  of  property  to  prevent  a 
continuous  trespass  upon  it  by  another.  The  defendants 
would  say  that,  because  the  original  owner  transferred  the 
property  to  his  vendee,  the  defendants,  by  reason  thereof,  were 
thereby  invested  with  the  right  to  continue  forever  the  original 
trespass,  and  the  consideration  for  such  license  rested  in  their 
liability  to  pay  (not  necessarily  in  the  payment  to)  the  vendor 
the  difference  between  the  sum  which  he  actually  received  for 
the  conveyance  of  his  land  and  that  which  he  would  have 
been  able  to  secure  had  it  not  been  for  the  acts  of  the  defend- 
ants. Whether  such  sum  had  been  paid  or  not  would  be  im- 
material BO  far  as  concerned  the  present  owner.  That  would 
be  a  matter  between  the  original  owner  and  the  defendants. 
But  the  present  owner,  on  account  of  the  transfer  of  the  land 
to  him,  would  really  have  no  right  to  prevent  the  trespass,  no 
matter  how  much  in  truth  his  property  was  damaged,  and 
although  the  defendants  had  no  more  title  to  the  property 
trespassed  upon  than  they  ever  had.  They  could  have  no  title 
because  the  original  owner  transferred  it  to  his  vendee,  and 
after  such  transfer,  of  course,  that  owner  could  not  again  trans- 
fer any  portion  of  the  property  to  any  one  else.  The  vendee 
took  the  title,  and  he  certainly  has  not  conveyed  it  to  the 
defendants,  but,  on  the  contrary,  still  retains  it  absolutely. 
Thus  with  no  title  the  defendants  have,  by  this  course  of  rea- 
soning, been,  in  substance,  invested  with  a  right  to  perpetually 
appropriate  property  belonging  to  the  plaintiff  because  of  a  lia- 
bility on  their  part,  as  they  allege,  to  pay  a  former  owner  cer- 
tain damages  which  he  alleges  he  sustained  by  selling  his 
property  to  the  plaintiff  at  a  reduced  value,  caused  by  defend- 
ants' illegal  act.  This  mere  liability  of  the  defendants  to  re- 
imburse the  vendor  operates,  by  defendants'  argument,  as  a 
bar  to  the  rights  of  the  vendee.  If  not  paid  by  the  defendants, 
the  liability  still  remains,  and  of  course  the  bar  still  contin- 
ues; and  thus  the  general  right  which  follows  the  possession 
of  property  to  protect  it  from  a  trespass  is  denied  an  owner, 
because  the  defendants  are,  they  say,  liable  to  a  former  owner 
on  a  personal  claim  by  him  for  a  loss  occasioned  by  a  sale. 
Heretofore  absolute  ownership  or  legal  possession  of  property 
has  been  regarded  as  sufficient  to  enable  the  owner  to  protect 
it  from  a  trespass.  It  has  been  sufficient  to  permit  him  to 
maintain  an  action  to  restrain  its  continuance,  even  though  he 
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was  fortunate  enough  to  secure  the  property  at  one  half  its 
value.  The  inquiry  in  such  cases,  where  the  owner  sought  to 
restrain  the  future  trespass,  has  never  been  in  regard  to  the 
price  which  the  owner  paid,  or  whether  the  former  owner  sold 
at  a  loss  on  account  of  the  trespass.  The  inquiry  has  been 
whether  the  plaintiff  was  the  owner  or  entitled  to  the  posses- 
sion, and  whether  the  acts  of  the  defendants  were  illegal. 
That  is  all  that  should  now  be  required. 

I  have  thus  far  referred  to  the  case  of  the  vendee  for  the 
purpose  of  inquiring  what  rights  appertained  to  him  as  the 
present  owner  of  the  property.  But  the  argument  in  favor  of 
the  vendor,  who  owned  the  property  when  the  road  was  built, 
and  who  sold  his  land  in  a  depreciated  market,  caused  by  the 
wrongful  acts  of  the  defendants,  is  not,  to  my  mind,  very  strong. 

In  the  first  place,  he  had  his  right  of  action  to  recover  for 
all  damage  caused  by  the  trespass  up  to  the  time  of  the  com- 
mencement of  his  action,  and  the  subsequent  conveyance  of 
the  land  would  not  in  any  way  affect  that  right.  If  he  de- 
sired to  restrain  the  further  continuance  of  the  trespass,  or  to 
recover  for  the  permanent  damage  caused,  he  could,  while 
owner,  commence  and  maintain  his  action  in  equity.  In  that 
action  he  would  obtain  full  relief.  If  he  chose  to  sell  instead 
of  using  the  remedies  which  the  law  gives  him,  that  was  a 
matter,  legally  speaking,  of  his  own  choice.  The  defendants 
did  not  compel  or  limit  or  restrain  such  sale.  Nothing  that 
they  did  could  be  said  to  amount  to  any  compulsion  by  them. 
The  law  says  their  action  cannot  be  regarded  as  a  permanent 
trespass,  for  the  very  reason  that  it  is  unlawful,  and  the  law 
will  not  presume  that  an  unlawful  act  is  to  be  forever  con- 
tinued. His  choice  to  sell,  rather  than  avail  himself  of  the 
remedies  given  him  by  the  law,  does  not  furnish  a  cause  of 
action  against  the  defendants  to  reimburse  him  for  a  loss  aris- 
ing because  of  the  presumption  he  has  indulged  in,  that  the 
trespass  would  be  continuous  and  unpaid  for.  He  has  chosen 
to  regard  the  trespass  in  a  light  opposite  to  that  in  which  the 
law  regards  it,  and  the  loss  he  has  suffered  thereby  is  not  one 
which  the  law  can  regard  as  caused  by  the  defendants.  If 
the  original  owner  thus  choose  to  sell  his  property  without  en- 
forcing those  rights  which  he  has  only  by  virtue  of  such  owner- 
ship, 4he  purchaser  at  any  rate  takes  his  fee,  and  with  it  the 
rights  of  such  an  owner.  The  right  to  enjoin  the  continuance 
of  the  trespass  has  not  escaped  by  the  conveyance.  It  cannot 
rest  with  the  vendor,  for  he  has  no  longer  any  interest  in  the 
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land.  Unless  it  passed  to  the  vendee  it  has  vanished,  and  yet 
no  conveyance  by  any  one  having  the  right  to  convey  has  been 
made  to  the  trespasser,  and  so  far  as  the  legal  title  to  the  prop- 
erty is  concerned,  the  trespasser  has  no  lot  or  parcel  in  it.  It 
eeems  to  rae  the  right  passed  to  the  vendee. 

I  can  see  no  similarity  in  the  case  of  the  owner  of  property 
who  has  thus  sold  at  a  loss,  to  that  of  one  who  has  suffered 
from  a  slander  of  his  title.  To  start  with,  there  is  in  the  case 
at  bar  no  slander.  And  again,  there  is  no  malice.  The  erec- 
tion of  a  structure  on  plaintiff's  property  by  defendants  cannot 
be  twisted  into  a  slander  of  plaintiff's  title  by  them.  No  one 
asserts  that  the  defendants  built  their  road  knowing  they  were 
wrong-doers  or  trespassers.  The  findings  in  this  case  sub- 
Btantially  negative  any  such  idea.  The  court  finds  that  the 
road  was  built  in  conformity  with  plans  prescribed  by  boards 
of  commissioners  appointed  under  legislative  authority.  It 
has  been  held  that  punitive  damages  ought  not  to  be  awarded 
against  defendants  for  the  taking  of  the  property  of  abutting 
owners  by  the  building  of  their  road:  Powers  v.  Manhattan  R. 
Co.,  120  N.  Y.  178.  In  brief,  all  the  substantial  facts  which 
constitute  a  cause  of  action  for  slander  of  title  are  absent  in 
this  case,  and  the  facts  which  exist  have  no  analogy  to  those 
which  constitute  such  a  cause  of  action.  The  wrong  by  the 
defendants  in  the  erection  of  the  railroad  does  not  directly  or 
proximately  cause  the  sale  of  the  vendor's  property  at  a  loss. 
The  defendants'  counsel  lays  down  the  rule  broadl}',  that 
''  whoever,  by  a  wrongful  act,  limits  or  restrains  another  in 
respect  to  his  lawful  right  to  dispose  of  his  property  in  the 
market  to  the  best  advantage,  is  liable  in  an  action  at  law  for 
the  damages  thereby  occasioned."  Without  stopping  to  ques- 
tion the  accuracy  of  the  rule,  which  the  defendants  here  lay 
down  as  an  abstract  proposition,  I  think  no  case  can  be  found 
where  it  has  been  enforced  under  such  circumstances  as  this 
case  presents.  All  the  facts  must  be  here  taken  into  account. 
It  must  be  remembered  that  the  law  regards  the  act  as  a  tem- 
porary wrong  only,  and  as  such  it  provides  a  full  remedy  for 
it.  It  provides  a  full  equitable  remedy  if  the  owner  choose  to 
pursue  it  and  the  act  be  of  a  permanent  nature. 

If,  instead  of  resorting  to  his  legal  or  bis  equitable  remedy, 
he  choose  to  sell,  it  cannot  be  said  that,  in  a  legal  sense,  be 
has  been  limited  or  restrained  in  respect  to  his  lawful  right  ta 
sell  his  property  by  defendants'  wrongful  act.  The  connection 
between  the  sale  and  the  alleged  cause  is  too  remote  and  indefi- 
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nite;  it  is  not  proximate  or  direct.  Further  than  this,  how- 
ever, the  right  of  action  with  respect  to  the  damage  inheres  in 
the  owner  and  possessor  of  tlie  land,  and  it  is  by  reason  of  such 
ownership  and  possession  that  the  right  of  action  accrues; 
Broiestedt  v.  Southside  R.  R.  Co.^  55  N.  Y.  220;  Corning  v.  Troy 
etc.  Factory,  40  N.  Y.  191.  A  perpetual  injunction  was  sus- 
tained in  the  first  above-entitled  case,  which  was  obtained  by  a 
purchaser  of  land  abutting  on  the  street,  restraining  the  further 
operation  of  the  road,  although  it  was  operated  prior  to  his 
purchase.  Nothing  that  has  been  said  in  any  other  case  in 
this  court  is  opposed  to  these  views.  On  the  contrary,  they  are 
in  the  line  of  all  its  previous  utterances.  The  point  was  not 
decided  in  the  Henderson  case,  nor  has  it  been  decided  in  the 
Lawrence  case  against  these  same  defendants  (reported  in  126 
N.  Y.  483).  The  question  in  the  last  case  was  in  relation  to  the 
validity  of  the  defense  alleging  that  the  property  was  used 
for  the  purposes  of  a  house  of  prostitution.  The  defense  was 
disallowed,  for  the  reasons  stated  in  the  opinion  of  Andrews,  J.^ 
and  the  rule  of  damages  stated  in  the  Uline  case  was  reiter- 
ated, — that  of  diminished  rental  value.  The  case  of  King  v. 
Mayor  etc.f  102  N.  Y.  171,  simply  held  that  the  right  to  com- 
pensation for  the  property  taken  belonged  to  him  who  was  the 
owner  of  the  fee  at  the  time  the  city  took  possession,  although 
before  the  award  under  the  statute  the  original  owner  had  con- 
veyed the  premises.  This  was  upon  the  ground  that  the  stat- 
ute authorizing  the  taking  contained  an  adequate  and  certain 
method  for  raising  the  money  on  the  part  of  the  city  to  pay 
for  the  taking,  and  that  when  the  possession  was  taken  by  the 
city  under  the  statute  it  was  a  legal  possession,  and  the  award 
which  was  subsequently  made  paid  for  the  title  at  the  time 
the  possession  was  taken,  and  that  was  in  the  original  owner 
who  conveyed  before  the  award  was  made.  Tallvian  v.  Metro- 
politan E.  R'y  Co.,  121  N.  Y.  119,  does  not  assert  or  assume 
that  the  plaintifiF  could  recover  for  the  diminished  rental  value 
for  a  term  any  portion  of  which  was  in  the  future.  The  recov- 
ery in  that  case  had  been  allowed  for  a  possible  use  of  the 
premises  which  the  plaintifiF  had  not,  in  fact,  attempted  to 
make,  and  the  possible  profits  for  such  possible  use  we  held  he 
was  not  entitled  to  recover.  I  have,  as  is  seen,  alluded  to  but 
a  few  of  the  many  cases  cited  by  counsel  in  the  very  elaborate 
briefii  submitted  to  us.  I  have,  however,  read  them,  and  I  feel 
confident  that  nothing  is  laid  down  herein  which  is  opposed  to 
anything  heretofore  decided  by  this  court     What  the  ultimate 
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rights  of  lessor  and  lessee,  as  against  defendants,  may  be,  we 
of  course  do  not  decide  in  this  case.  Their  rights  are  not 
before  us.  Whether  there  is  or  is  not  any  distinction  between 
the  rights  of  a  vendor  in  fee  and  those  of  a  lessor  is  not  the 
question,  and  we  do  not,  therefore,  discuss  it.  The  judgment 
here  should  be  affirmed,  with  costs. 


Iw  THE  Opinion  in  the  principal  case,  it  is  said  that  in  assessing  damages, 
"  the  inquiry  mudt  be.  What  would  be  the  fair  market  value  of  the  whole 
property  at  the  time  of  the  condemnation  without  the  railway?  and  the  dif- 
ference between  that  sum  and  the  present  market  value  of  the  property  left, 
with  the  railroad  in  existence,  would  constitute  the  measure  of  damages  to 
which  the  owner  would  be  entitled."  From  this  statement,  we  inferred  that 
the  proper  course  of  proceeding  at  the  trial  of  a  cause  involving  issues  like 
those  presented  in  the  principal  case  would  be  to  obtain  some  witness  or  wit- 
nesses whose  knowledge  and  experience  were  such  as  to  qualify  them  to  make 
the  two  estimates  appparently  required,  —  in  other  words,  persons  who  were 
best  fitted  to  state  what  is  the  value  of  the  premises  with  the  railroad  exist- 
ing and  in  operation,  and  what  would  be  such  value  if  the  railroad  were  not 
in  existence.  This  is,  however,  precisely  the  cour^se  of  proceeding  which  the 
same  conrt  declared  to  be  erroneous,  in  an  opinion  written  by  the  same  judge 
just  one  week  after  the  principal  case  was  decided.  The  opinion  of  the  court 
in  this  latter  case,  so  far  as  applicable  to  this  point,  was  as  follows:  — 

"  Upon  the  trial,  a  witness  was  called  on  behalf  of  the  plaintiff,  and  testified 
that  he  was  a  real  estate  broker,  and  had  carried  on  that  occupation  in  the 
city  of  New  York  for  twenty-eight  years;  his  transactions  had  extended 
throughout  the  whole  city,  and  had  involved  both  leasing  and  selling;  he 
knew  the  property  in  question,  and  was  familiar  with  the  value  of  that  prop- 
erty, and  of  the  property  in  the  neighborhood;  he  had  made  an  examination 
of  the  property  with  a  view  of  seeing  what  the  physical  effects  to  the  abut- 
ting property  were,  produced  by  the  railroad  and  its  trains,  commencing  at 
least  six  months  ago,  on  four  or  five  different  occasions;  he  had  given  special 
attention  to  the  effect  npon  abutting  property  produced  by  the  elevated  rail- 
road and  the  passing  of  its  trains;  he  had  been  examined  a  large  number  of 
times  as  a  witness  on  the  subject,  and  in  reference  to  property  scattered  all 
over  the  city;  he  had  made  it  his  business  to  be  familiar  not  only  with  the 
■elling  but  the  rental  values  of  property  along  Third  Avenue  since  the  rail- 
road came  there;  he  had  informed  himself  about  such  transactions  not  only 
in  reference  to  this  property,  but  other  property;  so  far  as  experience  from 
personal  transactions  was  concerned,  he  had  none  in  that  vicinity  since  the 
building  of  the  railroad,  in  renting  or  in  selling;  he  had  been  engaged  by 
property  owners  for  the  last  three  years  to  make  examinations  and  testify  as 
an  expert  witness,  and  it  bad  been  a  considerable  part  of  his  business,  and  in 
every  case  in  which  he  had  testified  he  had  testified  against  the  railroad  com- 
pany; he  was  paid  one  hundred  dollars  to  come  and  give  these  opinions;  he 
did  not  know  bat  that  the  property  at  the  upper  end  of  Third  Avenue  had 
been  benefited  to  some  extent;  his  opinion  was,  that  rapid  transit  had  helped 
Harlem;  the  boilding  up  of  the  upper  end  of  Harlem  had  been  due  to  the 
growth  and  filling  up  of  all  the  cross  streets;  the  growth  and  filling  np  of  the 
erosB  streets  had  been  dae  to  the  rapid  tnuisit  afforded  by  the  elevated  rail- 
road in  large  part. 
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"The  following  question  was  put  to  him:  'To  what  extent,  if  at  all,  in 
jrour  judgment,  is  the  value  of  Mr.  Roberta's  four  buildings  on  the  Third 
Avenue,  —  excluding  from  consideration  the  house  on  Ninety-ninth  Street,  — 
to  what  extent,  in  your  judgment,  is  the  value  of  that  property  damaged,  if 
at  all,  by  the  presence  of  the  structure  and  the  running  of  the  trains?' 

"  Under  objection  and  exception,  the  answer  was  permitted,  and  the  wit- 
ness stated  that  the  diminution  extended  from  about  one  hundred  and  ten 
thousand  dollars  to  eighty  thousand  dollars,  including  the  loss  to  the  fee  valae 
simply. 

"The  court  then  said:  'That  is,  you  think  that  the  four  houses  fronting  on 
Third  Avenue  are  worth  eighty  thousand  dollars  now  ? '  Witness:  '  Yes,  sir.' 
-Court:  'And  that  they  would  be  worth  one  hundred  and  ten  thousand  dollars 
if  the  structure  and  road  were  not  there?'  Witness:  'Yes,  sir.'  Q.  'What 
<lo  you  estimate  the  rental  value  of  the  property  to  be,  the  railroad  not  being 
there  ?    I  refer  to  the  Third  Avenue  front  only.* 

" Same  objection  and  exception.  A.  'Nine  thousand  dollars.'  Q.  'And 
the  railroad  being  there?  A.  'Six  thousand  four  hundred  dollars,  — as  col« 
lectible  rents,  I  mean.' 

"  Upon  this  appeal  the  question  is.  Were  these  objections  of  the  defendant 
properly  overruled? 

"  By  resorting  to  a  court  of  equity,  and  seeking  the  aid  of  such  court  to  pre- 
▼ent  the  operation  of  the  defendants'  road  until  all  his  damages  consequent 
upon  the  illegal  construction  of  its  road  in  front  of  his  premises  have  been 
paid  once  for  all,  the  plaintiff  has  brought  before  the  court  the  question.  What 
-were  the  damages  to  the  fee  of  the  premises  owned  by  him,  consequent  upon 
this  wrongful  act  of  the  defendant  ?  The  amount  of  damages  thus  caused  to 
plaintiff 's  fee  is  the  precise  question  which  the  court  or  jury  must  determine, 
and  for  such  amount  the  court  gives  judgment  upon  condition  of  the  plainti£F 
executing  a  deed  to  the  defendant  of  the  property  wrongfully  taken  or  inter- 
fered  with  by  it. 

"The  first  question  asked  of  this  witness,  to  which  exception  is  taken  as 
above  noted,  calls  for  his  opinion  as  to  the  amount  of  such  damage,  and  the 
second  question  is  of  substantially  the  same  nature,  except  that  it  refers  to 
the  injury  to  the  rental  value  of  the  property  instead  of  the  injury  to  the  fee. 
The  precise  and  specific  question  which  is  to  be  determined  by  the  court  and 
jury  is  by  this  interrogatory  placed  before  the  witness  for  his  opinion  and 
decision.  To  permit  it  to  be  asked  and  answered  is  beyond  all  question 
against  the  great  mass  of  authority  in  this  and  other  states. 

"  It  is  now  asked  that  this  court,  in  view  of  the  alleged  abnormal  character 
of  the  litigation  growing  up  in  the  city  of  New  York  over  the  erection  and 
operation  of  these  elevated  railroads,  shall  sanction  in  regard  to  them  a  de- 
parture from  well-established  rules  of  law  touching  the  admission  of  expert 
«vidence.  It  seems  to  me  that  neither  the  nature  nor  the  extent  of  the  liti- 
gation affords  tlie  slightest  justification  for  such  departure. 

"Expert  evidence,  so  called,  or,  in  other  words,  evidence  of  the  mere 
opinion  of  witnesses,  has  been  used  to  such  an  extent  that  the  evidence  given 
by  them  has  come  to  be  looked  upon  with  great  suspicion  by  both  courts  and 
juries,  and  the  fact  has  become  very  plain  that  in  any  case  where  opinion 
-evidence  is  admissible,  the  particular  kind  of  an  opinion  desired  by  any  party 
to  the*nve9tigation  can  be  readily  procured  by  paying  the  market  price 
therefor.  We  have  said  lately  that  the  rules  admitting  the  opinions  of  ex- 
perts should  not  be  unnecessarily  extended,  because  experience  has  shown  it 
is  much  safer  to  confine  the  testimony  of  witnesses  to  facts  in  all  oases  where 
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that  is  practicable,  and  leave  the  jnry  to  exercise  their  judgment  and  experi- 
•nee  on  the  facts  proved.  Aa  is  stated  by  Earl,  J.,  in  Ferguson  v.  HubbfU,. 
97  N.  Y.  507,  49  Am.  Rep.  544:  'It  is  generally  safer  to  take  the  judgment* 
of  unskilled  jurors  tha;i  the  opinions  of  hired  and  generally  biased  experts.' 

"It  is  the  general  rule  that  testimony  should  consist  of  facts,  and  not^ 
opinions,  and  the  admission  of  opinions  forms  an  exception  to  that  general 
mle.  Mr.  Justice  Cowen  said,  in  speaking  of  the  opinions  of  witnesses  as  to- 
the  then  present  valne  of  real  estate,  that  they  were  barely  admissible,  and 
that  to  receive  them  at  all  was  a  departure  from  the  general  rule  of  evidence^ 
and  that  judges  who  preside  at  nisi  prius  sometimes  have  reason  to  regret 
that  they  should  in  practice  form  an  exception.  He  referred  to  Rocfiester  r. 
Chester,  3  N.  H.  349,  364-366,  where  the  court  refused  to  receive  the  opinions' 
of  witnesses  as  to  the  value  of  land,  even  from  those  skilled  in  the  market. 
They  said  the  land  must  be  described,  and  the  jury  must  then  judge  from  the 
facts:   See  MaUer  of  Pearl  Street,  19  Wend.  654. 

"  I  refer  to  this,  not  for  the  purpose  of  throwing  any  doubt  upon  the  ad- 
missibility of  expert  evidence  upon  the  question  of  the  past  or  present  value 
of  real  estate,  where  the  witness  is  shown  to  be  competent  to  give  an  opinioiv 
thereon.  That  was  decided  years  ago  by  this  court,  and  has  been  continu- 
ously approved  since  that  time:  See  Clark  v.  Baird,  9  N.  T.  183;  but  I  cito 
it  for  the  purpose  of  showing  the  opinion  of  learned  judges  regarding  evidence 
of  this  kind  when  it  first  came  into  practice,  and  the  questions  thereon  first 
came  up  for  decision. 

"  The  only  inquiry  here  is,  whether  this  is  one  of  those  cases  in  which  th» 
testimony  is  allowable. 

"  The  precise  question  has  been  decided  by  this  court  aa  lately  as  McOean 
▼.  ManhaUan  R'y  Co.,  UTS.  Y.  219.  The  question  there  asked  was,  'What 
would  have  been  the  fair  rental  valne  in  the  years  1879,  1880,  and  1881  if  the 
railroad  had  not  been  built?'  And  we  decided  it  to  be  improper.  It  was 
■o  held  because  it  is  merely  speculative,  and  it  is  speculative  upon  the  very 
question  and  upon  the  only  question  which  the  court  or  the  jury  is  called 
upon  to  decide,  and  the  question  calls  for  the  opinion  of  the  witness  npon 
that  very  subject.  Some  criticism  has  been  made  in  regard  to  that  case  by 
the  learned  counsel  for  the  plaintiff  herein,  and  we  are  asked  substantially  to 
review  it,  and  to  reverse  our  decision  therein.  We  have  carefully  considered 
the  arguments  of  counsel  on  both  sides,  and  have  again  looked  through  the  cases 
decided  in  this  court  upon  the  subject,  and  we  are  unable  to  see  that  there 
has  been  any  error  in  the  McGean  case,  but  on  the  contrary,  we  think  it  is 
in  strict  conformity  with  the  law  as  heretofore  laid  down  by  this  court. 

"I  shall  refer  to  but  a  few  of  the  cases  cited  by  the  appellant  herein  to 
■nstaia  his  claim  that  the  court  below  erred  in  admitting  the  question  in  con- 
troversy. They  are  all  contained  in  his  very  volnminons  brief  upon  the  subject 
submitted  to  us,  and  out  of  them  the  following  are  all  I  deem  it  necessary  to 
comment  upon:  Morehouse  ▼.  Mattliew,  2  N.  Y.  614,  was  an  action  brought 
by  the  plaintiff  to  recover  damages  for  a  breach  of  contract  by  the  defendant 
in  not  feeding  to  the  plaintiff's  cattle  as  good  hay  as  had  been  agreed  upon. 
The  plaintiff  asked  a  witness  what  damage  had  occurred  in  consequence  of 
feeding  the  cattle  upon  the  hay  in  question  instead  of  that  agreed  upon. 
Under  objection,  the  witness  answered  he  thought  the  damage  would  be  fifty 
dollars.  This  court  reversed  the  judgment,  on  the  ground  that  the  evidence 
bad  been  erroneously  admitted,  and  that  the  question  called  simply  for  the 
opinion  of  the  witness  as  to  the  amount  of  damage  sustained  by  the  plaintiff. 

"  VanDtusem  v.  Young,  29  N.  Y.  9,  was  an  action  under  the  Revised  Stat> 
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atea  to  recover  treble  damages  for  catting  trees  on  a  certain  piece  of  land 
owned  by  the  plaintiflFs,  who  were  remaindermen  subject  to  a  life  estate.  A 
witness  was  asked,  What,  in  your  opinion,  is  the  difference  in  value  of  the 
farm  by  the  removal  of  the  timber  ?  and  also,  Would  the  farm  be  worth  more 
or  less  with  the  timber  cut  off?  Davies,  J.,  held  the  questions  were  objec- 
tionable, as  calling  for  a  speculative  opinion,  and  not  for  facts,  and  referred 
to  McGregor  v.  Brown,  10  N.  Y.  114;  and  MuUin,  J.,  said:  'It  was  unques- 
tionably competent  for  the  witness  to  give  his  opinion  as  to  the  value  of  the 
farm  with  the  timber  on,  and  its  value  after  it  was  taken  off.  The  difference 
Tjetween  the  two  may  be  the  damages,  and  in  cases  where  the  damages  are 
arrived  at  by  merely  subtracting  one  sum  from  another,  it  may  seem  to  be 
refining  overmuch  to  refuse  the  witness  the  right  to  make  the  subtraction 
himself  and  declare  the  result;  for  this  is  what  he  is  called  on  to  do  when 
asked  to  give  his  opinion  as  to  the  amount  of  damages.'  The  learned  judge 
was  speaking  of  a  case  where  the  witness  knew  the  farm  in  question,  —  knew 
it  when  the  timber  was  on  it,  and  knew  what  its  value  then  was,  and  the 
timber  having  been  cut  off,  he  knew  what  the  value  of  the  land  was  with  the 
timber  thus  cut  off.  And  yet  in  a  case  where  the  difference  between  the  two 
<would  be  the  legal  damages,  it  does  not  even  then  follow  that  a  witness  may 
be  asked  the  bald  question,  'What  amount  of  damages  has  the  plaintiff 
sustained  ? '  The  reason  is,  that  the  rule  of  damages  is  a  question  of  law, 
and  the  witness,  upon  such  a  question,  might  adopt  a  rule  of  his  own,  and 
hold  the  defendant  responsible  beyond  the  legal  measure.  In  Mardy  v. 
-Hhults,  29  N.  Y.  346,  the  court,  per  Denio,  J.,  held  that  a  witness  could  not 
he  allowed  to  state  liis  opinion  of  the  amount  of  damages.  That  was  in  an 
action  for  damages  for  raising  a  dam  so  as  to  overflow  the  plaintiff 's  house. 
The  learned  judge  said  the  witness  could  describe  the  character  of  the  over- 
flow and  its  effect,  and  then  it  would  be  for  the  jury  to  estimate  the  dam- 
ages; that  what  was  offered  was  in  substance  an  opinion  as  to  the  amount  of 
the  damages  which  the  plaintiff  had  sustained  by  the  wrongful  act  of  the 
•defendant. 

"  This  court,  in  Oreen  v.  Plank,  48  N.  Y.  669,  in  an  action  of  replevin  for 
a  canal-boat,  reversed  the  judgment  for  the  plaintiff,  where  the  witness  had 
been  asked  to  state  the  damages  for  taking  and  withholding  the  boat  during 
the  time  the  defendant  had  it.  In  Ferguson  v.  Hid>bell,  97  N.  Y.  507,  49  Am. 
£ep.  544,  which  was  an  action  for  damages  for  a  fire,  claimed  to  have  been 
.negligently  set,  from  which  the  plaintiff  sustained  damage  to  his  land,  a 
farmer  was  called  as  a  witness  for  defendant  and  aisked  the  qnestion,  'What 
do  you  say  as  to  whether  it  was  a  proper  time  or  not  to  burn  a  fallow  ?'  The 
testimony  was  said  to  have  been  erroneously  admitted. 

"In  Van  Wycklen  v.  CUy  of  Brooklyn,  118  N.  Y.  424,  the  question  of  the 
^missibility  of  expert  evidence  is  discussed,  and  held  to  be  allowable  only 
when,  from  the  nature  of  the  case,  the  facts  cannot  be  stated  or  described  to 
the  jury  in  such  a  manner  as  to  enable  them  to  form  a  correct  judgment 
thereon,  and  no  better  evidence  than  such  opinions  is  attainable. 

"  In  Avery  v.  New  York  Central  etc  Co.,  121  N.  Y.  31,  which  was  an  action 
ior  damages  on  account  of  the  violation  of  a  covenant  to  keep  a  proper  open- 
ing from  the  defendant's  depot- yard,  opposite  the  plaintiff's  hotel,  the  plain- 
tiff was  asked  this  question:  'Do  you  know  what  the  rental  value  of  your 
'€k>iltinental  property,  real  and  personal,  would  have  been  between  the  tenth 
■day  of  September,  1881,  and  the  twenty-eighth  day  of  January,  1884,  if  there 
iiad  been  a  sufficient  opening  kept  and  maintained  by  the  defendant  opposite 
jrour  hotel  for  the  convenient  access  of  passengers  and  their  bsiggage  to  and 
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from  the  twenty- foot  strip  of  land  lying  south  of  the  hotel  ?'  This  evidence 
iras  held  to  be  improper.  Judge  Gray,  in  delivering  the  opinion  of  thi» 
court,  said:  'The  witness  should  not  have  been  permitted  to  give  his  opinion 
upon  that  head.  His  testimony  should  have  been  confined  to  stating  facta. 
He  might  have  described  the  condition  of  hia  property.  He  could  have  given 
evidence  of  what  the  defendant  did  to  or  upon  the  land  over  which  he  claimed 
to  possess  rights.  He  could  have  stated  what  his  business  was,  and  what  it 
amounted  to  at  times  prior  and  subsequent  to  any  change  in  the  situation 
and  circumstances  surrounding  its  conduct;  and  it  would  then  be  for  the 
jury  to  draw  the  conclusions  from  the  facts  stated  as  to  whether  plaintiff  had 
been  injured  by  the  defendant,  and  what  amount  of  damages  he  should 
recover. ' 

In  Norman  v.  WeUa,  17  Wend.  136,  it  was  held  by  the  old  supreme  court 
that  the  amount  of  indemnity,  when  it  is  not  capable  of  being  reached  by 
computation,  is  always  a  question  for  the  jury.  It  was  stated  that  if  there 
be  any  rule  without  exception,  it  is  this,  and  the  court  was  unable  to  find 
any  instance  where  the  opinion  of  a  witness  had  been  received  upon  that  par- 
ticular question.  The  action  was  on  covenant  for  damages  to  the  plaintiff 
by  the  erection  of  another  mill  on  the  same  stream  with  plaintiff's  mill,  and 
•  witness  was  asked  the  damages  which,  in  his  opinion,  the  plaintiff  had  sus- 
tained by  reason  of  the  erection  of  such  mill.  The  question  was  allowed  at 
circuit,  and  a  new  trial  was  granted  for  the  error  in  allowing  it.  The  learned 
counsel  for  the  plaintiff  has  cited  a  number  of  cases  on  his  side,  which  he 
claims  are  authorities  for  the  question  put  to  the  witness  herein.  The  brief* 
of  both  counsel  exhibit  untiring  industry  and  research,  and  all  the  cases  that 
have  been  decided  involving  questions  of  this  nature,  both  in  this  and  other 
states,  would  seem  to  have  been  found  and  cited  on  the  one  brief  or  the  other. 
It  is  impossible  to  notice  them  all,  and  I  shall  not  make  the  attempt.  Spe> 
cial  reliance  seems  to  have  been  placed  by  the  learned  counsel  for  the  plain- 
tiff upon  the  cases  I  now  refer  to.  In  Clark  v.  Baird,  9  N.  Y.  183,  the  point 
decided  was,  that  the  opinions  of  a  witness  acquainted  with  real  estate,  the 
value  of  which  was  in  dispute,  were  competent  upon  the  question  of  sucb 
value.  It  was  an  action  on  the  case  by  the  purchaser  of  a  tavern-stand 
against  his  vendor,  for  fraudulently  misrepresenting  the  boundaries  of  the 
land.  A  witness  for  the  plaintiff  testified  that  he  had  examined  the  tavern- 
stand  with  a  view  of  buying  it,  and  that  '  it  was  worth  one  thousand  dolIar» 
if  it  extended  to  the  race  and  trees.  The  strip  taken  off  would  reduce  it  one 
fourth.'  This  testimony  was  objected  to,  on  the  ground  that  the  amount  of 
damage  could  not  be  ascertained  by  the  opinion  of  the  witness.  The  objeo> 
tion  was  overruled,  and  the  defendant  excepted.  Part  of  the  alleged  fraud 
consisted  in  the  statement  that  the  tavern-stand  extended  to  the  race  and 
trees.  The  plaintiff  claimed,  as  matter  of  fact,  it  did  not  extend  so  far. 
The  learned  judge,  in  the  course  of  his  opinion,  said  that  the  witness  had  iA 
substance  stated  the  value  of  the  stand,  including  all  the  land  it  was  repre- 
sented to  include,  and  also  in  contrast  with  that  statement,  and  as  bearing: 
upon  the  question  of  damages,  had  further  stated  the  value  of  the  stand,  ex- 
cluding that  part  which,  as  the  plaintiff  contended,  did  not  pass  by  the  de- 
fendant's conveyance  to  the  plaintiff  by  reason  of  his  want  of  title.  I  do  not 
■ee  that  the  case  affords  any  countenance  for  the  claim  of  the  plaintiff  herein. 
The  witness  simply  stated  the  value  of  the  tavern  as  it  stood,  etttimating: 
that  a  certain  amount  of  gronnd  in  plain  view  was  attached  to  the  stand,  and 
then  stated  what  in  his  opinion  was  the  value  of  the  land  with  that  particu* 
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lar  piece  of  land  not  included.  Within  any  rule  regarding  the  opinions  of 
experts  we  think  this  evidence  admissible. 

"In  Rochester  etc.  R.  R.  Co.  v.  Budlong,  10  How.  Pr.  289,  which  was  a 
proceeding  by  plaintiff  to  take  defendant's  property  by  the  right  of  eminent 
domain,  the  opinion  of  the  general  term  of  the  supreme  court  was  delivered 
by  Judge  Selden  in  1854.  It  contains  expressions  which  favor  the  views 
contended  for  here  by  plaintiff's  counsel,  and  it  includes  all  that  can  be  said 
in  favor  of  the  admission  of  this  kind  of  evidence.  The  opinion  has  not  been 
followed  by  the  courts  of  this  state,  and  many  subsequent  decisions  of  this 
eourt,  some  of  which  have  already  been  cited,  are  at  war  with  the  doctrines 
announced  by  Mr.  Justice  Selden.  The  case  cannot  be  regarded  as  author- 
ity in  this  state  at  the  present  time:  See  Harpending  v.  Shoemaker,  37  Barb. 
270;  Simons  v.  Monier,  29  Barb.  419. 

"In  Hine  ▼.  N.  T.  Elevated  R.  R.  Co.,  36  Hun,  293,  which  was  an  ac- 
tion  brought  to  recover  damages  for  the  obstruction  of  light,  air,  and 
access  to  the  plaintiff's  premises,  by  reason  of  the  construction  of  the  de- 
fendant's road,  a  real  estate  broker  was  called  on  the  part  of  the  defendant, 
who,  after  stating  that  be  was  familiar  with  the  premises  in  question, 
was  asked  this  question:  '  What  has  been  the  effect,  in  your  opinion,  of 
the  elevated  railroad  upon  the  value  of  the  property,  so  far  aa  the  items  of 
light,  air,  and  access  are  concerned?'  Upon  the  plaintiff's  objection,  the 
question  was  excluded,  and  the  court  held  that  this  was  error.  The  court, 
in  the  course  of  the  opinion,  which  Wcis  delivered  by  Davis,  P.  J.,  said  that 
'  the  answer  to  the  question  should  have  beea  received.  The  witness  was 
an  expert,  and  that  fact  was  sufficiently  shown  to  entitle  him  to  express  an 
opinion  on  the  subject.  The  opinion  called  for  related  to  the  precise  ques- 
tion of  damages,  which,  as  will  be  seen,  the  court  submitted  to  the  jury,  and 
there  is  no  reason  why  the  opinions  of  experts  are  not  admissible  upon  those 
questions.'  No  case  is  cited  in  the  opinion,  and  what  I  have  quoted  is  all 
the  learned  judge  said  in  regard  to  the  admissibility  of  evidence  of  this  kind. 
The  case  is  not  in  harmony  with  the  cases  in  this  court,  and  should  not  be 
followed.  The  evidence  is  open  to  all  the  objections  spoken  of,  in  that  it 
puts  the  witness  in  the  place  of  the  court  and  jury,  and  is  only  bis  opinion 
upon  the  very  point  to  be  decided  by  them. 

"In  Kenkelev.  Manhattan  Railway  Co.,  55  Hun,  398,  an  action  similar  to 
the  one  at  bar,  and  where,  as  here,  the  defendant  had  neglected  to  take  pro- 
ceedings to  condemn  the  property  of  the  plaintiff  the  gereral  term  of  New 
York  held  that  the  measure  of  damages  was  the  difference  at  the  time  of  the 
trial  between  the  value  of  the  property  to  which  the  easements  were  appur- 
tenant with  the  easements,  and  its  value  without  them.  The  manner  of 
proving  such  difference  was  not  discussed.  Mr.  Justice  Van  Brunt,  in  the 
course  of  his  opinion  in  that  case,  after  stating  what  he  regarded  as  the  true 
rule  of  damages,  said:  '  We  do  not  think  that  the  court  of  appeals  has  as  yet 
condemned  the  rule.  Until  they  do,  justice  seems  to  require  that  it  should 
be  followed.'  It  is  stated  as  one  of  the  grounds  for  the  motion  for  a  new 
trial  in  that  case  that  incompetent  evidence  upon  the  subject  of  damages 
had  been  given,  but  it  does  not  appear  what  that  incompetent  evidence  was. 
The  leaved  judge  said:  '  The  evidence  as  to  the  value  of  these  easements  is 
necessarily,  from  the  very  nature  of  the  case,  somewhat  conjectural,  and 
stringent  and  strict  rules  are  not  to  be  applied  where  they  would  deprive  the 
owner  of  all  proof  of  damage,  as  we  are  dealing  with  the  damage  done  by  a 
trespasser;  and  while  damages  should  be  proven  with  reasonable  certainty. 
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the  riKbts  and  interests  of  the  owner  of  these  easements  should  not  be  sacri- 
ficed.' 

"  That  is  undoubtedly  tme.  Continuing,  the  learned  judge  said:  '  What 
more  certain  evidence  of  the  value  of  these  easements  can  be  given  than  by 
proof  of  what  the  property  to  which  they  are  appurtenant  would  now  be 
worth  with  the  easements,  and  what  it  is  worth  without  these  easements  ? ' 

"  Evidence  as  to  what  the  value  of  the  property  would  be  with  the  ease- 
ments alluded  to,  unaffected  by  defendant's  acts,  is  proper.  No  dispute 
arises  on  that  point.  The  controversy  arises  when  the  fact  of  that  value  is 
to  be  sworn  to  aa  an  opinion  by  a  so-called  expert,  and  which  opinion,  specu- 
lative and  uncertain  as  it  must  be,  is  directed  to  the  very  point  which  the 
jury  is  to  determine.  Evidence  upon  the  subject  of  this  speculative  value,  — 
a  value  which  in  fact  does  not  and  cannot  exist,  — should  be  confined  to  those 
facts  which  the  court  shall  hold  to  l>e  material  for  a  fair  and  intelligent  judg- 
ment, and  then  the  inferences  to  be  deduced  from  them  may  be  drawn  just  as 
well  by  the  jury  as  by  the  expert,  and  in  all  probability  much  more  fairly. 

"This  case  is  one  where  the  facts  which  form  the  basis  of  opinion  can  be 
apecified  and  should  be  stated,  and  the  inference  to  be  drawn  from  those  facts 
should  be  drawn  by  the  court  or  by  the  jury. 

"  A  sufficient  number  of  cases  has  been  cited  on  both  sides,  I  think,  to 
place  fairly  before  us  the  different  reasons  for  the  different  views  which  would 
exclude  or  permit  evidence  of  this  nature  to  be  laid  before  a  jury.  There 
can  be  no  doubt,  as  I  have  already  observed,  that  the  great  weight  of  au- 
thority, both  in  the  supreme  court  and  in  this  court,  is  against  the  introduc- 
tion of  this  evidence.  And  indeed,  there  is  no  reason  why  it  should  be 
introduced.  Expert  evidence  of  the  actual  value  of  real  estate  is  proper  and 
in  many  cases  essential.  The  present  value  of  the  property  of  the  plaintiff 
can  be  proved  by  expert  evidence,  both  the  value  of  the  fee  and  the  rental 
value.  Both  classes  of  value  could  also  be  proved  by  expert  evidence,  as  of 
a  time  immediately  prior  to  the  building  of  this  road.  They  are  opinions 
based  on  facts  which  now  exist  or  which  once  existed,  and  if  the  expert  have 
knowledge  of  them,  he  should  be  permitted  to  state  it.  As  to  what  the  value 
would  have  been  under  circumstances  which  never  existed,  he  knows  and 
can  know  nothing,  but  must  form  an  opinion  wholly  speculative  in  its  nature, 
which  opinion  must  be  baaed  upon  data  perfectly  easy  for  him  to  state,  and 
from  which,  when  once  stated,  an  ordinarily  intelligent  jury  can  draw  aa 
just  and  fair  an  inference  of  a  possible  yet  conjectural  value  as  could  the  ex- 
pert. And  that  very  inference  must  in  some  way  be  drawn  by  the  jury,  for 
it  is  the  question  it  is  called  upon  to  decide.  The  opinion  of  the  expert,  if 
of  the  least  value,  would  have  to  be  based  upon  an  intelligent  consideration 
and  knowledge  of  the  value  of  other  property  ais  nearly  as  may  be  similarly 
situated,  in  about  the  same  quarter  of  the  town  and  under  nearly  the  same 
circumstances,  but  without  the  presence  of  a  railroad  of  the  nature  of  the 
defendant's  in  front  of  the  property.  All  this  information  he  could  easily 
impart  to  the  jury. 

"  Proof  might  be  made  of  the  filling  np  of  the  side  streets  along  the  lines 
of  this  railroad,  and  of  the  incoming  of  a  large  population,  the  erection  of 
buildings  somewhat  similar  to  plaintiff's,  and  their  rental  and  fee  value,  and 
finally  a  general  statement  of  the  condition  and  value  of  property  in  the 
neighborhood  of  that  in  question  could  be  proved.  All  these  facts  would  be 
of  service  in  determining  the  question  to  be  submitted  to  the  jury.  When 
they  are  all  stated,  and  past  and  present  values  proved,  the  jury  or  the  court 
will  then  be  as  fully  competent  to  draw  the  inference  which  it  is  its  peculiar 
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province  and  duty  to  draw  as  the  expert.  This  special  question  is  one  which 
all  admit  ia,  to  some  extent  and  in  all  cases,  a  matter  of  conjectare  and  spec* 
nlation.  How  mnch  the  appreciation  of  property  is  itself  due  to  the  erection 
of  the  road  and  the  consequent  filling  up  of  the  neighborhood  opened  by  it, 
■and  whether  the  property  without  the  construction  of  the  road  would  ever 
have  become  as  valuable  as  it  is,  are  questions  which,  when  these  various 
<iata  have  been  given,  can  be  speculated  upon  as  well  by  the  judicial  tribunal 
as  by  the  hired  expert.  It  is  none  the  less  conjecture  and  speculation  because 
the  expert  is  willing  to  swear  to  his  opinion.  He  comes  on  the  stand  to  swear 
in  favor  of  the  party  calling  him,  and  it  may  be  said  he  always  justifies  by 
his  works  the  faith  that  has  placed  in  him. 

"  This  case  is  a  good  illustration  of  what  may  be  almost  termed  the  wholly 
■worthless  character  for  any  jadicial  purpose  of  the  testimony  on  both  sides 
upon  this  one  point,  as  to  what  would  be  the  value  of  this  property  if  this 
railroad  had  not  been  built.  The  experts  on  the  part  of  the  plaintiff  guessed 
that  it  would  have  been  thirty  thousand  dollars  more  valuable,  while  those  on 
the  part  of  the  appellant,  equally  intelligent  it  would  seem,  and  equally  hon- 
est, thought  that  the  value  of  the  property  would  have  been  less  than  at 
present  if  the  railroad  had  not  been  built.  The  court  is  not  in  the  least  aided 
by  the  various  guesses  of  these  hired  experts.  If  the  facta  upon  which  these 
gentlemen  based  their  guesses  are  placed  before  the  court,  more  exact  justice 
will,  in  my  judgment,  be  the  result  if  their  speculations  be  excluded,  and  all 
«peculation  as  to  the  damage  sustained  by  a  plaintiff  be  confined  to  the  courts 
«nd  drawn  entirely  from  the  evidence  in  the  case." 

From  this  opinion  Judge  Gray  and  Chief  Justice  Ruger  dissented.  It  was 
followed  by  the  court  in  Doyle  v.  Mahattan  R'y  Co.,  128  N.  Y.  488,  where 
the  question  held  to  have  been  erroneously  allowed  was,  "What,  in  your 
judgment,  would  the  property  be  worth  without  the  elevated  railroad  ?"  Also 
in  Oray  v.  ManhoUtan  R'y  Co.,  128  N.  Y.  499,  where  a  witness  was  per* 
mitted  to  state  what  would  have  been  the  value  of  the  property  had  it  not 
been  interfered  with  by  the  railroad,  and  what  would  be  the  best  uses  to 
which  it  could  have  been  put  in  the  absence  of  the  railroad,  and  what  were 
the  best  uses  to  which  it  could  be  put  with  the  railroad. 

While  Roberts  v.  Neto  York  etc.  R.  R.  Co.,  128  N.  Y.  462,  has  taken  away  such 
opinion  as  we  had  derived  from  the  principal  case  respecting  the  mode  of  as* 
certaining  damages  in  cases  of  like  character,  it  has  given  us  a  yearning; 
which  it  nowhere  sufficiently  satisfies,  to  have  the  vacuum  thus  created  oo* 
oapied  by  something  more  permanent  and  reliable.  For  in  the  many  pages 
required  by  Judge  Peckham  to  disclose  his  aversion  to  expert  evidence  in 
general,  and  his  reasons  why  the  particular  expert  evidence  under  considera* 
tion  should  not  have  been  received,  he  omits  to  specify  any  other  evidence 
which  could  be  more  reliable,  and  from  which,  after  the  jury  had  returned  a 
verdict,  it  would  be  possible  to  ascertain  whether  it  was  in  harmony  with 
the  evidence  or  not.  From  the  peculiar  nature  of  cases  of  this  character, 
the  testimony  must,  to  some  extent,  be  speculative.  For  as  the  road  had 
been  built  and  operated  for  some  years  before  any  attempt  had  been  made  to 
fix  the  compensation  due  lot-owners  injured  thereby,  and  as  one  of  the  in- 
quiries to  be  made  in  fixing  such  compensation  was.  What  would  be  the 
mai^et  value  of  the  land  without  the  railroad  in  existence?  and  as  the  plain- 
tiff did  not  have  the  right  to  have  the  road  stopped  and  its  structures  re* 
moved,  so  that  the  value  of  his  lot  without  them  could  be  determined  by 
actual  experiment,  there  seemed  to  be  an  absolute  necessity  for  taking  the 
opinion  of  the  best  qualified  persons,  even  though  such  opinion  should  be 
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■pecolative,  a«  to  what  would  be  the  market  valae  of  the  land  without  the 
road.  "  Evidence  as  to  what  the  value  of  property  would  be  if  the  easements 
alluded  to  were  unaffected  by  defendant's  acts  is  proper, "  says  the  learned 
judge,  in  one  part  of  his  opinion.  In  the  same  paragraph  he  objects  to  tak- 
ing  any  one's  opinion  of  that  value.  Bat  as  the  property  does  not  exist  with 
these  elements  unaffected  by  defendant's  acts,  and  as  the  whole  proceeding 
was  one  to  ascertain  what  damages  should  be  awarded,  because  it  is  never 
expected  to  exist  unaffected  by  such  acts,  either  some  one's  judgment  must 
be  accepted  or  no  exact  evidence  can  be  presented  of  the  value  of  the  prop« 
erty  with  its  original  easements  unimpaired.  If  we  could  be  excused  the 
temerity  of  again  venturing  to  entertain  an  opinion  of  what  the  judge  means 
upon  this  tubject,  we  should  say  it  is  that  expert  evidence  may  be  given  of 
the  value  of  the  property  before  the  railroad  was  built,  and  like  evidence  of 
its  value  at  the  time  the  witness  testifies,  or  at  the  commencement  of  the  pro- 
oeeding,  and  that  expert  or  other  witnesses  uiay  describe  the  road  and  it* 
structured,  the  mode  of  its  operation,  and  its  effect  upon  the  property  in  ex« 
eluding  light  and  air,  and  making  ingress  and  egress  more  difficult  and  les* 
convenient  or  agreeable,  and  in  producing  loud  noises,  and  thereby  interfer- 
ing with  the  rest  of  tenants  and  others  occupying  the  property,  and  in  all 
other  respects  which  may  properly  be  considered  by  the  jury  in  determining 
whether  its  value  had  been  enhanced  or  diminished,  and  that  from  all  these 
facts,  together  with  the  expert's  opinion  of  the  value  of  the  property  before 
the  railroad  was  built,  and  of  the  value  as  it  is  with  the  railroad  built,  the 
jury,  instead  of  the  expert,  must  draw  the  conclusion,  what  would  the  value 
be  if  the  railroad  were  still  non-existent.  But  unless  the  jurors  are  themselves 
experts,  to  tell  them  how  much  light  and  air  are  obstructed,  to  what  extent 
ingress  and  egress  is  made  difficult  or  disagreeable,  and  to  describe  the  other 
incidents  following  the  construction  and  operation  of  the  road,  would  give 
them  but  a  vague  idea  of  how  much  the  market  value  of  the  property  had 
been  affected,  and  what  compensation  to  the  plaintiff  would  place  him 
financially  in  as  good  a  condition  as  if  the  railroad  did  not  exist.  We 
think  the  more  reasonable  opinion  upon  the  subject  is  that  expressed  in  the 
dissenting  opinion  written  by  Judge  Gray,  a  part  of  which  is  as  follows: 
"The  point  which  is  mainly  made  against  the  competency  of  such  evi> 
dence  is,  that  it  calls  for  the  conclusions  of  the  witness  upon  a  matter  which 
the  court  or  jury  should  alone  determine,  and  hence  invades  their  province. 
It  is  also  suggested,  that  to  allow  such  evidence  is  to  permit  speculation  to 
■apply  proof.  If  the  proposition  were  wholly  true,  it  might  be  difficult  to 
sustain  the  right  of  the  plaintiff  to  submit  his  case  to  the  jury  upon  such 
proof.  But  it  seems  to  me  that  the  argument  against  this  species  of  proof  is 
inapplicable  to  cases  of  this  character,  where  evidence  as  to  the  damage  suf- 
fered by  the  abutting  land-owner  cannot  always  be  furnished  by  exact  data, 
or  in  statements  of  facts,  and  where,  to  an  intelligent  judgment  upon  the 
issue,  expressions  of  opinions  seem  so  necessary.  Nor  is  it  true  that  the  evi- 
dence is  forbidden  by  established  rules,  whether  we  consider  that  question 
upon  its  truth,  or  upon  the  principles  of  the  law  of  evidence.  These  princi- 
ples cannot  be  embodied  in  rigid  and  lifeless  formulas,  which  deny  adaptation 
to  new  conditions  in  human  affairs.  They  admit  of  expansion  and  of  frequent 
exception,  whenever  it  is  needed,  in  order  to  demonstrate  the  truth.  A  dif- 
ferent view  of  the  law  of  evidence  might  be  extremely  subversive  of  justice." 
In  other  actions  against  elevated  railroads  in  New  York,  commenced  after 
their  construction,  and  also  sfter  the  owner  of  property  injured  by  them  had 
it  ts  tenants  in  whose  occupation  it  was  when  such  actions  were  in- 
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Btituted,  these  questions  have  arisen:  1.  Has  the  owner,  during  the  continu- 
ance of  such  lease,  any  right  of  action?  and  2.  If  so,  what  is  the  measure  of 
his  damages?  Id  answering  these  questions,  it  has  been  determined  that  the 
maintenance  and  operation  of  a  railroad  are  injuries  to  the  inheritance,  for 
which  the  landlord  can  maintain  an  action;  and  that  as  every  injury  suf- 
fered from  the  road  necessarily  resulted  in  diminishing  the  rental  value  of 
the  property,  not  only  at  the  moment  of  execution  of  the  lease,  but  during 
all  the  time  it  had  to  run,  and  as  the  right  which  the  tenants  acquired,  or 
could  reasonably  expect  to  acquire,  under  the  lease,  was  the  privilege  of  oc- 
cupying and  using  the  property,  with  the  railroad  in  operation  in  front  of  it, 
they  did  not  have  any  right  of  action  against  the  railway  company,  nor  suf- 
fer any  damage  which  had  not  been  taken  into  consideration  in  fixing  the 
rental  value  specified  in  their  leases,  they  had  no  cause  of  action  against  the 
railway  company;  and  finally,  that  the  only  cause  of  action  was  in  the  land- 
lord, and  that  the  measare  of  bis  damages  was  the  same  as  if  he  had  not  exe- 
cuted any  lease  whatever:  Kernochan  v.  New  York  etc  B,  &  OCf  1^  N.  Y. 
659;  Hme  ▼.  New  York  etc  R.  R.  Co.,  128  N.  T.  57L 


MoQuiGAN     17.     Delaware,    Lackawanna,     and 
Western  Railroad  Company. 

[129  New  Yobk,  50.] 
CJoiTRTS  —  JxTRisDicnoN  —  ScRQiCAL  EXAMINATION  OF  Pkrson.  —  In  an  ac> 
tion  for  personal  injuries,  the  court  has  no  jurisdiction  to  require  plain- 
tiff to  submit  to  a  surgical  examination  of  his  person  by  surgeons 
appointed  by  the  court,  with  a  view  of  enabling  them  to  testify  on  the 
trial  as  the  existence  of  his  alleged  injuries. 

Action  to  recover  for  personal  injuries  alleged  to  have  been 
suffered  by  plaintiff.  The  defendant  applied  for  an  order 
directing  the  plaintiflF  to  submit  to  a  physical  examination  by 
surgeons,  and  for  the  appointment  of  a  receiver,  under  whose 
direction  the  examination  should  be  conducted.  The  motion 
was  denied  and  the  defendant  appealed. 

Louis  Marshall  and  Robert  T.  Turner^  for  the  appellant. 
Andrew  Hamilton,  for  the  respondent. 

Andrews,  J.  The  sole  question  presented  by  this  record  is, 
whether  the  supreme  court  has  power,  in  advance  of  the  trial 
of  an  action  for  a  personal  and  physicial  injury,  to  compel  the 
plaintiff,  on  an  application  made  in  behalf  of  the  defendant,  to 
submit  to  a  surgical  examination  of  his  person  by  surgeons 
appoirfled  by  the  court,  with  a  view  of  enabling  them  to  testify 
on  the  trial  as  to  the  existence  and  extent  of  the  alleged  injury. 
The  question  is  not  new  in  the  courts,  although,  so  far  as  we 
know,  it  was  first  presented  in  1868  before  a  judge  of  the  New 
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York  superior  court  at  special  term  in  the  case  of  Walsh  v. 
Sayre,  52  How.  Pr.  334,  who  affirmed  the  existence  of  the 
power.  The  contrary  was  held  by  the  general  term  of  the 
third  department  in  Roberts  v.  Ogdensburgh  etc.  R.  R.  Co.,  29 
Hun,  154.  In  1877  the  supreme  court  of  Iowa,  in  the  case  of 
Schroeder  v.  Chicago  etc.  R.  R.  Co.,  47  Iowa,  375,  sustained  the 
doctrine  that  the  court  had  an  inherent  jurisdiction  to  grant 
a  compulsory  order  that  the  plaintiff  submit  to  such  examina- 
tion, and  this  decision  has  been  followed  by  the  courts  of  sev- 
eral of  the  western  and  southern  states,  and  in  others  the  power 
has  been  denied.  The  same  question  was  considered  in  the 
United  States  supreme  court  in  the  recent  case  of  Union 
Pacific  Ry  Co.  v.  Botsford,  141  U.  S.  250,  and  the  court  (two 
judges  dissenting)  decided  adversely  to  the  claim  that  the 
court  had  power  to  compel  such  examination.  The  opinions 
of  the  several  courts  which  have  passed  upon  the  question 
present  very  fully  the  considerations  bearing  upon  it.  We 
concur  in  the  view  taken  by  the  supreme  court  of  this  state 
and  the  supreme  court  of  the  United  States,  and  we  can  add 
very  little  to  the  full  discussion  to  be  found  in  the  opinions  of 
those  courts. 

The  powers  of  courts  are  either  statutory  or  those  which  ap- 
pertain to  them  by  force  of  the  common  law,  or  they  are  partly 
statutory  and  partly  derived  from  immemorial  usage,  which 
latter  constitutes  their  inherent  jurisdiction.  They  are  organ- 
ized for  the  protection  of  public  and  private  rights  and  the 
enforcement  of  remedies.  Presumptively,  therefore,  whatever 
judicial  procedure  is  essential  to  enable  courts  to  exercise 
their  function  is  authorized.  The  maxim  that  there  is  no 
right  without  a  remedy  justified  the  courts,  in  the  earlier 
periods  of  the  common  law,  in  inventing  writs  and  modes  of 
procedure  adapted  to  present  for  adjudication  in  proper  form 
every  question  of  judicial  cognizance.  The  powers  and  juris- 
diction of  the  courts  of  common  law  and  chancery  in  England 
are  to  be  found  in  the  English  statutes,  and  in  the  rules,  pre- 
cedents, decisions,  and  procedure  of  the  courts.  The  power 
which  the  courts  actually  exercised,  supplemented  by  statutory 
powers,  constitutes  in  a  general  sense  their  jurisdiction. 

Upon  the  organization  of  the  state  government,  our  courts 
succeeded  to  the  powers  theretofore  exercised  by  the  courts  of 
law  and  chancery  in  England,  so  far  as  they  were  applicable 
to  our  situation.  It  is  a  significant  fact  that  not  a  trace  can 
be  found  in  the  decisions  of  the  common-law  courts  of  Eng- 
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land,  either  before  or  since  the  Revolution,  of  the  exercise  of 
the  power  to  compel  a  party  to  a  personal  action  to  submit 
his  person  to  examination  at  the  instance  of  the  other  party. 
If  the  power  existed,  it  is  difl&cult  to  suppose  that  it  would  not 
have  been  frequently  invoked.  Actions  for  assault  and  bat- 
tery, for  injuries  arising  from  negligence,  and  generally  for 
personal  torts,  were  among  the  most  common  known  to  the 
law,  and  yet,  so  far  we  can  discover,  in  no  case  was  it  sup- 
posed or  claimed  that  the  court  was  armed  with  this  jurisdic- 
tion. The  non-exercise  of  a  power  is  not  conclusive  against 
its  existence,  but  it  is  strange,  if  the  power  in  question  ex- 
isted, it  should  have  been  unused  for  centuries,  and  never 
have  been  called  into  activity.  In  two  cases  cited  by  Justice 
Gray  in  his  opinion  in  Union  Pac.  R'y  Co.  v.  Botsfordj  141  U. 
S.  250,  the  court  of  common  bench,  in  England,  refused  an 
order  for  the  inspection  of  a  building,  on  the  application  of 
the  plaintiflF  in  an  action  for  work  and  labor  performed  by 
him  thereon,  on  the  ground  of  want  of  power:  Newhamv.  Tate^ 
1  Arnold,  244;  Turquand  v.  Strand  Unions  8  Dowl.  Pr.  201. 
These  cases  tend  to  negative  the  existence  of  the  power  in  the 
English  courts  claimed  for  our  courts  in  the  case  at  bar.  The 
only  authority  in  the  English  common-law  courts  in  any  de- 
gree analogous  is  found  in  the  power  which  the  courts  of  Eng- 
land have  occasionally,  though  rarely,  exercised,  to  issue,  on 
the  application  of  apparent  heirs,  the  writ  de  ventre  inspiciendOy 
to  compel  a  widow,  claiming  to  be  with  child  by  her  deceased 
husband,  to  submit  her  person  to  examination.  The  practice 
in  England  is  sui  generis,  and  has  never  been  adopted  here. 
It  may  have  originated  'in  the  peculiar  favor  shown  to  heirs 
by  the  law  of  England,  but  whatever  its  origin,  it  seems  repug- 
nant to  common  right,  and  the  fact  that  in  this  instance  only 
have  the  courts  of  England  exercised  the  power  to  compel  the 
examination  of  the  person  in  a  civil  proceeding  tends  to  show 
that  the  power  is  not  there  regarded  as  general,  but  special 
and  peculiar,  and  limited  to  the  particular  case.  The  doctrine 
of  the  cases  in  chancery  {Briggs  v.  Morgan,  2  Hagg.  Const. 
324;  Devanbagh  v,  Devanbagh,  5  Paige,  554;  28  Am.  Dec.  443; 
Newell  V.  Newell,  9  Paige,  25),  that  in  an  action  to  procure  a 
decree  of  nullity  of  marriage  on  the  ground  of  impotence  or 
sextftil  incapacity,  the  chancellor  may  compel  the  defendant 
to  submit  to  a  surgical  examination,  is  a  graft  from  the  civil 
and  common  law,  and,  as  has  been  said,  "  rests  upon  the  inter- 
est which  the  public,  as  well  as  the  parties,  have  in  the  ques- 
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tion  of  upholding  or  dissolving  the  marriage  state,  and  upon 
the  necessity  of  such  evidence  to  enable  the  court  to  exercise 
its  jurisdiction  ":  Gray,  J.,  in  Union  Pac.  Ry  Co.  v.  Botsford, 
141  U.  S.  250. 

When  we  examine  the  history  of  the  power  of  common-law 
courts  to  compel  the  production  and  inspection  of  books  and 
papers  in  possession  of  the  opposite  party  in  a  civil  action,  we 
find  that  originally  the  courts  disclaimed  any  power  in  the 
matter,  and  the  remedy  by  bill  of  discovery  was  the  only  re- 
source of  the  party  desiring  such  discovery.  Finally,  the 
common-law  courts  assumed  a  limited  equitable  jurisdiction 
over  the  subject,  and  in  addition  to  the  rule  that  a  party  plead- 
ing a  deed  should  make  profert  of  the  instrument  which 
enabled  the  other  party  to  demand  oyer,  the  courts  by  order 
compelled  a  party  who  in  his  pleading  relied  upon  a  written 
instrument  not  a  deed  to  give  inspection  to  the  other  party, 
if  required,  and  so  in  other  special  cases.  The  courts  in  this 
state,  prior  to  any  statute,  exercised  a  limited  equitable  juris- 
diction of  the  same  character:  Lawrence  v.  Ocean  Ins.  Co.,  11 
Johns.  245;  Demlow  v.  Fowler,  2  Cow.  592,  note.  But  this 
limited  jurisdiction  was  exercised  sparingly,  and  with  hesita- 
tion; and  it  was  not  until  statutes  were  enacted  in  England 
and  in  this  state,  conferring  upon  common-law  courts  the  same 
power  to  compel  the  discovery  and  inspection  of  books  and 
papers  which  was  exercised  by  courts  of  chancery  on  bills  of 
discovery,  that  courts  of  common  law  claimed  or  exercised 
full  power  over  the  subject:  Stat.  14  &  15  Vict.,  c.  99;  Stat. 
17  &  18  Vict.,  c.  125;  Rev.  Stats.,  p.  199,  sec.  21.  The  limited 
jurisdiction  exercised  by  these  courts  before  the  statute  was 
in  the  nature  of  a  usurpation,  and,  so  far  as  we  can  discover, 
it  was  never  considered  that  they  possessed  an  inherent  power 
in  aid  of  justice  to  grant  relief  in  cases  outside  of  the  narrow 
limit  mentioned.  The  power  to  compel  an  inspection  of  books 
and  papers  relevant  to  the  controversy,  in  possession  of  either 
party,  is  of  a  similar  nature  to  that  invoked  in  the  present 
case,  and  if  the  inherent  power  of  the  court  did  not  extend  to 
the  one  case,  it  is  difficult  to  suppose  that  it  embraced  the 
other. 

The  power  to  compel  a  party  to  submit  to  an  examination 
%(  hit  persoa  has  never  been  conferred  by  any  statute.  The 
j^ovisions  of  the  Revised  Statutes  authorizing  the  court  to 
compel  the  production  of  books  or  papers  have  been  re-enacted 
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in  the  Codes  of  Procedure.  The  statutes  also  contain  specific 
provisions  for  the  examination  of  a  party  on  oath  before  trial, 
at  the  instance  of  the  other  party.  The  omission  in  these 
statutes  of  any  reference  to  the  power  now  under  considera- 
tion is  quite  significant.  We  cannot  say  that  the  exercise  of 
the  power  claimed  might  not  in  some  cases  promote  justice 
and  prevent  fraud.  On  the  other  hand,  unless  carefully 
guarded,  it  would  be  subject  to  grave  objections.  But  we 
have  to  deal  only  with  the  question  of  the  power  of  the  courts, 
in  the  absenca  of  any  legislation.  It  is  very  clear  that  the 
power  is  not  a  part  of  the  recognized  and  customary  jurisdic- 
tion of  courts  of  law  or  equity.  The  doctrine  that  courts 
have  an  inherent  jurisdiction  to  mold  the  proceedings  to  meet 
new  conditions  and  exigencies  is  true  but  in  a  limited  sense. 
They  cannot,  under  cover  of  procedure,  or  to  accomplish  jus- 
tice in  a  particular  case,  invade  recognized  rights  of  person  or 
property.  No  court,  we  suppose,  can  abrogate  an  established 
rule  of  evidence,  as,  for  example,  the  rule  that  hearsay  evidence 
is  inadmissible,  or  the  rule  of  the  common  law  that  parties 
shall  not  be  witnesses,  or  that  interest  disqualifies.  They  may 
apply  existing  rules  to  new  circumstances.  Nor  is  it,  we  con- 
ceive, within  the  power  of  the  court  to  create  remedies  unknown 
to  the  common  law,  or  institute  a  procedure  not  according  to 
the  course  of  the  common  law.  It  is  most  important  that 
courts  should  proceed  under  the  sanction  of  an  orderly  and 
regulated  jurisdiction,  and  that  as  little  as  possible  should  be 
left  to  the  discretion  of  a  judge.  The  exercise  by  the  court  of 
the  power  now  invoked,  as  has  been  shown,  is  not  sanctioned 
by  any  usage  in  the  courts  of  England  or  of  this  state.  Its 
existence  is  not  indispensable  to  the  due  administration  of 
justice.  Its  exercise,  depending  on  the  discretion  of  the  judge, 
would  be  subject  to  great  abuse.  We  think  the  assumption 
by  the  court  of  this  jurisdiction,  in  the  absence  of  statute  au- 
thority, would  be  an  arbitrary  extension  of  its  powers.  It  is  a 
just  inference  that  an  alleged  power  which  has  lain  dormant 
during  the  whole  period  of  English  jurisprudence,  and  never 
attempted  to  be  exercised  in  America  until  within  a  very  re- 
cent period,  never  in  fact  had  any  existence. 

We  have  purposely  omitted  to  repeat  the  views  and  author- 
ities upon  this  question  set  forth  in  the  opinions  in  Roberta  v. 
Ogdenshurgh  etc.  R.  R.  Co.,  29  Hun,  154,  and  in  Union  Pacific 
R'y  Co.  V.  Botaford,  141    U.  S.  250,  and  we   refer   to   those 
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opinions  for  a  fuller  discussion  of  the  grounds  upou  which  the 
denial  of  the  power  claimed  proceeds. 
The  order  should  be  affirmed. 

SuBoiOAL  Examination  o»  Plaintiff  —  Powkb  of  Court  to  Order.  — 
Th«  defendant  has  no  absolute  right  to  have  the  person  of  the  plaintiff  sub- 
jected to  an  examination.  The  granting  or  refusal  of  such  an  order  is  in  th» 
discretion  of  the  court:  Sidekum  v.  WcAash  etc  R'y  Co.,  93  Mo.  400;  3  Am. 
St.  Rep.  649,  and  extended  note;  Alabama  etc  R.  R.  Co.  v.  Hill,  90  Ala.  71; 
24  Am.  St  Rep.  764,  and  note;  Ouffetc  R'y  Co.  t.  Nor/eet,  78  Tex.  321. 


O'Nbil  V,  Dry  Dock,  East  Broadway,  and  Bat- 
tery Railroad  Company. 

[129  Nkw  Yokk,  125.] 
EVXDBNCt   OF  Air    EXTBRT  At  TO  THX  DlSTANOB   WITHIIT   WK(CH   A  LOADBIX 

Tbdck  could  be  stopped,  under  circumstances  assumed  in  the  question 
to  him,  is  competent,  though  questions  of  this  class  should  not  be  en- 
cou  raged. 

8TRBKT-RAILWAT8  HAVX  No  PARAMOUNT  RlGHTS  OVER  OtHKR  VbHIOLB* 
AT  Stbxbt-cbossings.  At  such  croesings,  the  cars  of  the  street*rail- 
ways  have  a  right  to  cross  the  streets,  and  other  vehicles  a  right  to 
cross  the  track  of  the  railway.  Neither  right  is  superior  to  the  other. 
The  right  of  each  must  be  exercised  with  due  regard  to  the  right  of  the 
other;  and  the  right  of  each  must  be  exercised  in  a  reasonable  and  care- 
ful  manner,  so  as  not  to  unreasonably  abridge  or  interfere  with  the  right 
of  the  other. 

JvBT  Trial  —  Requests  for  Instructions. — The  judge  may,  in  his  dis- 
cretion, refuse  to  receive  further  requests  for  charges  or  instructions  to- 
the  jury,  when  he  has  already  given  the  complaining  litigant  an  oppor- 
tunity, and  this  opportunity  has  been  made  available  by  asking  for  all 
the  charges  which  the  party  then  thought  proper  to  ask,  and  the  judge 
in  the  charge  given  has  fully  and  fairly  laid  down  the  law  applicable  to 
the  facts  of  the  case. 

Action  to  recover  for  personal  injuries.  Verdict  and  judg- 
ment for  plaintiff,  and  the  defendants  appealed. 

John  M.  Scribner,  for  the  appellant  Dry  Dock  eto.  Ca 

Jacob  F.  Miller^  for  the  appellant  Westing. 

O.  Washbourne  Smith,  for  the  respondent. 

Earl,  J.  In  July,  1889,  while  the  plaintiff  was  a  passenger 
in  one  of  the  cars  of  the  defendant  corporation,  she  was  in- 
jured in  a  collision  between  the  car  and  a  truck  of  the  other 
defendant,  and  she  brought  this  action  to  recover  damages  for 
her  injuries,  alleging  that  they  were  caused  by  the  concurring 
negligence  of  both  defendants. 
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It  is  not  important  now  to  detail  the  circumstances  attend- 
ing the  injury  of  the  plaintiff,  A  careful  scrutiny  of  the  evi- 
dence leaves  no  doubt  upon  our  minds  that  it  fairly  tended  to 
show  concurring  negligence  of  both  defendants,  and  the  ver- 
dict of  the  jury,  approved  by  the  general  term,  therefore 
concludes  us.  Hence  we  have  only  to  consider  whether  any 
exceptions  taken  by  the  defendants,  or  either  of  them,  upon 
the  trial  point  out  error. 

The  collision  causing  the  injury  of  the  plaintiflF  took  place 
while  the  car  was  crossing  and  the  truck  was  going  up  Broad- 
way. The  claim  of  the  plaintiff  and  of  the  railroad  company 
was,  that  the  driver  of  the  truck  was  negligent,  because  he  did 
not  keep  the  truck  out  of  the  way  of  the  car,  and  drove  the 
truck  with  its  load  against  the  car.  Upon  the  trial,  a  witness 
was  called  for  the  railroad  company,  of  large  experience  as 
an  owner,  driver,  and  manager  of  trucks,  and  well  acquainted 
with  the  locality  where  the  collision  occurred,  and  he  was 
asked  this  question:  "Suppose  a  truck  weighing  nineteen 
hundred  pounds,  or  thereabouts,  carrying  a  load  of  three 
thousand  six  hundred  pounds,  or  thereabouts,  and  drawn  by 
a  horse  weighing  twelve  hundred  to  thirteen  hundred  pounds, 
or  thereabouts,  and  that  the  horse  and  truck  were  being 
driven  up  Broadway,  and  were  at  the  time  within  one  hun- 
dred feet  south  of  Walker  Street  driving  north,  with  the  horse 
on  a  walk,  and  the  horse  being  a  gentle  and  tractable  animal 
under  full  control  at  the  time,  within  what  distance  could 
such  a  truck,  under  such  circumstances,  be  stopped,  the  pave- 
ment being  wet  by  sprinkling-carts?"  This  was  objected  to 
on  behalf  of  the  defendant  Westing  as  "incompetent,  and 
that  it  is  not  a  question  for  an  expert,"  and  the  objection  was 
overruled,  and  the  witness  answered:  "  Between  three  and 
four  feet."  This  belongs  to  a  class  of  questions  not  much  to 
be  encouraged.  The  answer  to  such  a  question  can  be  of  but 
little  service  to  jurors.  They  are  generally  well  acquainted 
with  such  common  things  as  trucks  and  horses,  and  the 
power,  actions,  and  capacity  of  horses,  which,  particularly  in 
the  city  of  New  York,  are  constantly  open  to  observation. 
Yet  we  cannot  say  that  the  expert  witness  did  not  know  more 
about  the  subject  of  inquiry  than  ordinary  jurors  can  gen- 
erally 4)e  supposed  to  know.  The  question  is  barely  compe- 
tent, and  probably  was  not  harmful;  and  the  judgment  should 
not,  therefore,  be  reversed  because  the  judge  allowed  it  to  be 
answered. 

Ah.  St.  Bkf..  Vol.  XXVL  — 8S 
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The  counsel  for  the  railroad  company,  in  a  variety  of  forms, 
requested  the  judge  to  charge  that  the  railroad  company  with 
its  car  crossing  the  street  had  the  right  of  way,  and  the  para- 
mount and  superior  right  in  the  street,  which  the  driver  of  the 
truck  was  bound  to  respect,  and  he  refused  so  to  charge,  and 
this  refusal  is  now  complained  of  as  error.  The  rule  invoked 
by  these  requests  has  its  application  where  the  tracks  of  street- 
railways  are  laid  in  the  streets.  As  the  cars  must  run  upon 
the  tracks,  and  cannot  turn  out  for  vehicles  drawn  by  horses, 
they  must  have  the  preference,  and  such  vehicles  must,  as  they 
can,  in  a  reasonable  manner,  keep  off  from  the  railroad  tracks 
BO  as  to  permit  the  free  and  unobstructed  passage  of  the  cars. 
In  no  other  way  can  street-railways  be  operated.  As  to  such 
vehicles  the  railways  have  the  paramount  right  to  be  exercised 
in  a  reasonable  and  prudent  manner.  But  a  railway  crossing 
a  street  stands  upon  a  different  footing.  The  car  has  the  right 
to  cross  and  must  cross  the  street,  and  the  vehicle  has  the  right 
to  cross  and  must  cross  the  railroad  track.  Neither  has  a 
superior  right  to  the  other.  The  right  of  each  must  be  exercised 
with  due  regard  to  the  right  of  the  other,  and  the  right  of  each 
must  be  exercised  in  a  reasonable  and  careful  manner,  so  as 
not  unreasonably  to  abridge  or  interfere  with  the  right  of  the 
other. 

After  the  judge  had  charged  the  jury,  the  counsel  for  the 
defendant  Westing  was  proceeding  to  ask  the  judge  to  charge 
some  request,  and  the  judge  said  to  him  that  he  declined  to 
receive  any  more  requests  from  him,  and  to  this  the  counsel 
excepted,  and  he  now  claims  that  his  client's  rights  were  erro- 
neously abridged.  In  Chapman  v.  McCormicky  86  N.  Y.  479, 
we  held  that  it  is  the  legal  right  of  counsel  on  the  trial  of  an 
action  to  submit  propositions  bearing  upon  the  action,  and  that 
it  is  the  duty  of  the  court  to  instruct  the  jury  on  each  propo- 
sition, and  that  a  denial  of  such  right  is  the  subject  of  excep- 
tion and  of  review  upon  appeal.  But  the  facts  of  this  case 
do  not  bring  it  within  the  rule  there  laid  down,  nor  within  the 
reasons  which  induced  the  decision  in  that  case.  Here,  before 
the  judge  commenced  his  charge, the  counsel  for  the  respective 
parties  handed  up  to  him  requests  to  charge,  and  he  either 
charged  or  refused  to  charge  such  requests.  After  the  judge 
had  finished  his  charge  and  passed  upon  the  requests  to  charge, 
the  counsel  for  defendant  Westing  made  a  further  request  to 
charge,  when  the  judge  asked  him  if  he  had  "  anything  else." 
He  replied, "  That  is  all  I  wish  for  that"  The  judge  then  said, 
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■*'Go  on";  and  then  he  made  another  request,  and  the  judge 
-charged  as  to  the  request  in  a  manner  satisfactory  to  him,  and 
he  then  apparently  took  his  seat.  The  counsel  for  the  railroad 
•company  then  made  a  request  to  charge,  which  the  judge 
Acceded  to.  Then  the  counsel  for  Westing  again  arose  and 
proceeded  to  make  a  further  request,  which  the  court  declined 
to  hear  or  receive.  Here  the  judge  did  not  abuse  his  discre- 
tion. His  refusal  to  hear  or  receive  the  further  request  was  not 
Arbitrary.  He  had  fully  and  fairly  laid  down  the  law  appli- 
cable to  the  facts  of  the  case.  The  counsel  for  the  defendant 
Westing  had  had  full  opportunity  to  make  his  requests,  and 
had  made  them  so  far  as  he  deemed  important,  both  before 
and  after  the  charge  was  made,  and  whether  after  that  he 
should  be  permitted  to  prolong  the  trial  and  still  further  vex 
the  judge  with  requests  rested  in  his  discretion.  The  counsel 
of  a  party  cannot  ask  as  a  right  unreasonably  to  prolong  a 
trial  by  the  examination  of  witnesses,  or  by  debates  to  the 
court  or  jury,  or  by  innumerable  and  interminable  requests  to 
charge.  In  these  matters,  the  judge  has  some  discretion,  to 
be  exercised  in  the  interest  of  justice,  and  with  a  due  regard 
to  the  rights  and  interests  of  the  parties.  A  party  has  the 
right  to  a  reasonable  opportunity  to  present  his  evidence,  ob- 
jections, and  requests;  and  after  he  has  had  that,  he  cannot 
complain  of  reasonable  restrictions  and  limitations  put  upon 
the  exercise  of  his  right  by  the  judge  in  the  fair  use  of  the 
discretion  which  he  undoubtedly  possesses. 

There  are  various  other  exceptions  in  the  case,  to  some  of 
which  our  attention  has  also  been  called.  But  they  point  out 
no  error,  and  need  no  further  attention  here. 

The  judgment  should  be  affirmed,  with  costs. 


Witnesses  —  Expert  Testimony.  —  An  engineer  is  competent  to  testify 
«s  to  the  possibility  of  stopping  a  train  within  a  certain  distance:  See  note  to 
Harmon  v.  Columbia  etc  B.  R.  Co.,  17  Am.  St.  Rep.  845.  As  to  the  admis- 
sibility  of  expert  testimony,  and  what  may  be  proved  thereby,  see  notes  to 
Baltimore  etc.  Turnpike  v.  Cassell,  59  Am.  Rep.  176-186,  and  Hammond  v. 
Woodman,  66  Am.  Dec.  228-246.  Expert  testimony  cannot  be  resorted  to 
where  the  facts  can  be  put  before  the  jury,  and  they  are  competent  to  form 
an  opinion  thereon:  Van  Wyckler  v.  Brooklyn^  118  N.  Y.  424;  Oraham  r. 
Pennsylvania  Co.,  139  Pa.  St.  149. 

Street- BAIL  WAYS  —  Rights  as  Respecjt  Pkbsoits  on  Streets.  —  A  per- 
son eq^eavoring  to  cross  a  street  on  which  a  street-raibroad  is  operated  may 
choose  any  point  at  which  to  cross,  and  is  bound  to  exercise  only  reasonable 
care:  McClan  v.  Brooklyn  etc  R.  R.  Co.,  116  N.  Y.  459.  Cars  of  street-railways 
liave  a  preference  in  the  streets,  but  they  must  be  operated  so  as  not  to  injur* 
persons  on  the  streets:  Fenton  v.  Second  Ave.  B,  B.  Co.,  126  N.  Y.  625. 


U6  Lbwis  v.  Gollneb.  [New  York, 


Lewis  v,  Gollner. 

[129  Nsw  YOBK,  227.] 

Pabol  AoBnmHT  not  to  Construct  ob  Erect  akt  Flats  in  th«  imme- 
diate neighborhood,  entered  into  upon  adequate  consideration,  ia  valid,, 
and  its  specific  performance  may  be  enforced. 

Spicino  Pkrformanos  or  a  Personal  Covenant  will  be  Decreed  if  it 
is  of  such  a  character  and  purpose  that  its  performance  was  what  was 
contemplated  by  the  parties,  and  not  mere  damages  for  its  breach.  There- 
fore, an  agreement  not  to  erect  fiats  in  a  designated  neighborhood,  be- 
eause  its  breach  cannot  be  compensated  in  damages,  will  be  specifically 
enforced. 

Pbbsoiial  Covenant  when  Becomes  Attached  to  Aitbb-aoqoibed  Lakix 
—  If  one  who  has  agreed  not  to  build  flats  in  a  designated  neighborhood 
afterwards  purchases  land  in  that  neighborhood,  such  land  in  his  hands 
becomes  restricted  and  limited  in  its  uses  by  that  agreement,  and  remains 
■nbjeot  to  such  restrictions  and  limitations  in  the  hands  of  a  purchaser 
from  him  with  notice  of  the  agreement. 

PUBOHASER    or    A    LOT  WuiCH    IS  SUBJECT    TO    A    PERSONAL    RbsTBIOTITS 

AoBEEMENT  entered  into  by  its  owner  is  bound  by  the  restriction  in  a 
court  of  equity,  unless  he  was  a  purchaser  in  good  faith,  in  ignorance  of 
the  restriction. 

Action  to  enjoin  the  erection  of  flats  by  the  defendants  on 
property  designated  in  the  complaint.  Judgment  entered  in 
favor  of  defendants  at  the  special  term  was  affirmed  by  the 
general  term  on  appeal. 

William  C.  Beecherj  for  the  appellant. 

George  0.  Case,  for  the  respondents. 

Finch,  J.  All  the  facts  alleged  in  plaintiffs  complaint  were 
found  by  the  court,  but  were  held  to  be  insufficient  to  entitle 
him  to  equitable  relief. 

The  plaintiff's  residence  was  on  President  Street,  between 
Seventh  and  Eighth  avenues,  in  the  city  of  Brooklyn.  That 
street  and  Union  Street,  which  runs  parallel  with  it  one  block 
away,  are  occupied  by  private  residences  constructed  by  citi- 
zens of  some  wealth  and  social  standing,  whose  homes  are 
more  or  less  creditable  to  their  taste,  and  in  which,  as  giving 
character  to  their  neighborhood,  they  feel  a  pardonable  pride. 
That  part  of  the  city  had  never  been  invaded  by  flats  or  tene- 
ment-houses, which  bring  together  a  changing  and  floating 
population  under  one  roof,  having  no  ownership  of  their  own, 
and  caring  little  for  anything  beyond  their  personal  comfort 
and  immediate  needs.  Into  this  locality  came  the  defendant 
Gollner,  a  builder  of  tenement-houses  and  flats.  He  bought  a 
lot  fronting  on  Union  Street,  and  immediately  in  the  rear  of 
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plaintiff's  premises,  and  at  once  announced  his  intention  of 
■erecting  there  a  seven-story  flat.  Such  a  building  in  such  a 
locality  was  regarded  as  oflfensive  and  injurious  by  the  resi- 
dents of  the  vicinity,  and  the  court  has  found  as  a  fact  that 
its  construction  in  that  locality  would  cause  injury  and  dam- 
age to  the  neighboring  premises.  Gollner  was  not  without 
experience,  and  apparently  knew  what  he  was  about  when  he 
took  some  pains  to  let  his  plans  be  generally  understood.  The 
neighbors  at  first  remonstrated,  but  found  Gollner  immovable 
4ind  standing  upon  his  rights.  They  then  sought  to  buy  him 
•out,  for  the  sole  and  declared  purpose  of  saving  the  neighbor- 
hood from  flats.  Gollner  had  no  title,  but  simply  a  contract. 
The  price  he  had  agreed  to  pay  was  eighteen  thousand  dollars, 
which  was  the  full  and  fair  value  of  the  property,  and  upon 
that  he  had  paid  only  the  sum  of  five  hundred  dollars.  He 
began  the  negotiations  with  a  very  large  price,  but  finally 
agreed  to  sell  out  for  twenty-four  thousand  five  hundred  dol- 
lars, or  a  net  profit  of  six  thousand  dollars,  and  upon  the 
further  contract  that  "  he  would  not  construct  or  erect  any 
flats  in  plaintiff's  immediate  neighborhood,  or  trouble  him  any 
more."  It  is  evident,  since  the  lots  were  worth  in  the  market 
but  eighteen  thousand  dollars,  since  the  sole  motive  of  the 
purchasers  from  Gollner  was  to  prevent  his  meditated  con- 
struction, and  since  his  declaration  of  his  purpose  was  the 
x;ause  and  occasion  of  the  final  purchase,  that  the  six  thousand 
dollars  was  the  consideration  for  the  restrictive  agreement  of 
•Gollner,  and  was  the  price  paid  for  his  covenant  not  to  build 
flats  in  the  neighborhood,  or  trouble  its  residents  with  similar 
injurious  and  disagreeable  enterprises.  Neither  party  at  all 
misunderstood  that  this  was  the  material  point  of  the  contract. 
It  would  have  been  the  extreme  of  folly  for  the  purchasers  to 
pay  six  thousand  dollars  to  prevent  the  erection  of  flats  on  the 
one  lot  alone,  leaving  Gollner  free  to  repeat  the  enterprise  in 
the  immediate  neighborhood,  and  inflict  the  very  injury  to 
-escape  which  the  tribute  had  been  paid.  Gollner  himself, 
according  to  the  plaintiff's  proof,  accurately  understood  and 
<;learly  stated  the  pith  of  the  agreement  when  he  said,  that 
^fter  making  it,  if  he  should  build  flats  in  the  vicinity,  he 
^'should  be  considered  a  blackmailer";  and  when  other  lots 
were  suggested  by  the  witness  Moody,  Gollner  said:  "What, 
^o  for  more  blood-money  after  I  had  taken  blood-money  out 
of  those  people?  I  would  not  do  it."  And  yet  he  did  attempt 
io  do  it.    At  the  moment  when  his  contract  with  plaintiff  was 
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closed  and  the  down  payment  was  made,  he  began  negotia- 
tions for  the  purchase  of  a  lot  on  Union  Street,  diagonally 
opposite  his  first  purchase,  and,  obtaining  title,  at  once  com- 
menced the  erection  of  a  seven-story  flat.  When  reminded  of 
his  agreement,  and  remonstrated  with,  he  seems,  according  to 
one  witness,  to  have  regarded  it  as  a  good  joke  upon  his  ven- 
dees, and  added  that  "he  guessed  he  could  fight  them  with 
their  own  money,  that  he  had  six  thousand  dollars  of  it  in  hi& 
clothes  [patting  his  pocket],  and  he  would  see  that  go  a» 
far  as  it  would  last  in  that  direction."  Then  came  a  letter 
from  plaintiff's  attorney,  threatening  an  action,  and  a  refusal 
by  one  of  his  material-men  to  further  supply  him  under  the 
circumstances,  and  thereupon  Gollner  sought  shelter  for  his 
enterprise  and  his  breach  of  faith  under  an  ownership  in  hi» 
wife.  His  equity  in  the  lot  purchased  was  two  thousand  dol- 
lars, and  that  equity,  together  with  his  large  expenditure  upon 
the  foundations,  he  conveyed  to  her  for  her  equity  in  two  other 
lots,  which  amounted  to  seven  hundred  dollars;  and  then,  as 
her  agent  and  architect  nominally  and  in  form,  continued  the 
construction.  Mrs.  Gollner  lent  herself  to  this  artifice,  and 
took  the  title  with  full  knowledge  of  all  the  facts,  and  un- 
questionably for  the  purpose  and  with  the  intent  of  aiding  and 
protecting  her  husband  in  his  effort  to  avoid  his  own  honest 
obligation. 

This  state  of  facts  had  its  natural  effect  upon  the  courts  be- 
low, and  the  general  term,  after  their  recital,  added,  that  if 
there  was  any  authority,  directly  or  indirectly,  in  plaintiff's 
favor  they  would  without  hesitation  grant  him  relief;  but 
saying  that,  felt  also  bound  to  say  that  equity  stood  helpless 
before  this  cool  and  deliberate  wrong.  The  inquiry  which  faces 
us  is,  therefore,  whether  in  truth  equity  is  thus  helpless  to  en- 
force such  a  clear  and  admitted  right. 

I  think  we  should  first  examine  the  situation  as  between 
plaintiff  and  Gollner,  upon  the  supposition  that  the  latter  had 
remained  owner  of  the  land,  and  was  himself  engaged  ia 
violating  his  contract,  and  ask  of  ourselves  the  question 
whether  in  such  event  it  would  have  been  possible  for  equity 
to  interfere,  or  whether  the  objections  and  difficulties  suggested 
by  the  respondents  would  have  proved  insuperable. 

Two  of  those  objections  we  may  dismiss  quite  briefly.  The 
agreement  was  not  in  the  least  indefinite  or  uncertain,  as  it 
respects  the  matter  in  controversy.  The  phrase  "immediate 
neighborhood,"  taken  in  connection  with  the  subject-matter 
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of  the  contract,  is  not  so  indefinite  as  to  be  incapable  of  just 
and  natural  boundaries,  but,  in  any  event,  covers  and  includes 
the  locality  of  the  construction  in  progress.  The  court  has  so 
found,  and  there  is  no  reason  for  doubting  its  correctness. 
Nor  is  there  any  foundation-  for  saying  that,  in  its  restrictive 
character,  the  agreement  is  against  public  policy.  We  have 
too  lately  discussed  that  subject  to  make  a  recurrence  to  it 
necessary.  We  have  perhaps  widened  and  extended  the  area 
within  which  restraints  of  trade  and  business  may  lawfully 
operate,  and  certainly  should  not  narrow  them  till  they  are 
less  than  one  neighborhood  in  a  single  city. 

Nor  is  there  any  difficulty  in  the  fact  thatl.he  agreement  is 
by  parol  and  purely  personal.  If  just  grounds  of  equitable 
jurisdiction  exist,  any  valid  contract,  however  unsolemn,  may 
be  enforced  by  a  decree  of  specific  performance.  The  cases  are 
very  numerous  in  which  agreements  purely  personal  not  to 
engage  in  a  particular  trade  or  business.within  certain  reason- 
able boundaries  have  been  enforced  by  injunction,  and  it  cer- 
tainly does  not  lessen  the  duty  or  imperil  the  right  that  the 
contract  proved  or  established  is  by  parol.  In  one  possible 
view  of  this  case,  we  are  in  fact  dealing  with  just  such  a  con- 
tract. The  occupation  of  the  defendant  Gollner  was  that  of 
a  builder  of  flats  and  tenement-houses.  He  so  describes  him- 
self, and  gives  that  as  his  specific  business  and  occupation. 
He  sought  to  carry  it  on  in  plaintiff's  neighborhood,  and  was 
paid  six  thousand  dollars  not  to  carry  it  on  in  that  locality, 
and  because  his  doing  so  would  in  fact  cause  injury  to  the  per- 
sons who  paid  him  the  money.  Of  course  there  is  a  diflference 
between  the  present  case  and  those  in  which  the  contract  pur- 
pose is  to  prevent  competition, —  a  difference  which  respects  the 
nature  and  character  of  the  injury  resulting  from  a  breach; 
but  that  difference  does  not  disturb  the  doctrine  common  to 
both,  that  in  a  proper  case  equity  will  specifically  enforce  by 
affirmative  decree  or  restraining  injunction  a  definite  and  fully 
established  and  valid  contract,  although  a  personal  one,  and 
irrespective  of  the  fact  that  it  happened  to  be  by  parol.  The 
jurisdiction  attaches  upon  the  ground  that  an  action  at  law  for 
damages  will  not  do  complete  justice,  or  accomplish  the.  pur- 
pose contemplated  by  the  contract.  Even  though  the  agree- 
meri%  itself  fixes  a  penalty  for  its  breach,  it  will  not  follow  that 
equitable  relief  must  be  denied;  for  if  the  contract  appears  to 
be  such  in  its  character  and  purpose  that  its  performance  was 
coiileiiiplated  by  the  parties,  and  not  merely  damages  for  the 
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breach,  the  equitable  relief  will  be  awarded:  Diamond  Match 
Co.  V.  Roeber,  106  N.  Y.  474;  60  Am.  Rep.  464.  When  that 
relief  is  by  injunction  to  restrain  the  ooraraission  of  an  inju- 
rious act,  the  complaint  of  the  plaintiff  is  somewhat  in  the 
nature  of  a  bill  quia  timet,  in  which  equity  acts  to  prevent  a 
mischief  rather  than  to  redress  it.  There  is,  therefore,  no  rea- 
sonable doubt  that  if  Gollner  was  still  the  owner  of  the  land 
and  engaged  in  constructing  the  flats  his  enterprise  could  be 
restrained  by  injunction.  No  other  remedy  would  have  the 
dimensions  or  proportions  of  the  contract  purpose.  Money 
damages  could  not  be  an  accurate  substitute,  and  would  merely 
paliate  and  not  redress  the  injury.  It  would  be  a  continuing 
one,  whose  full  and  actual  effects  could  scarcely  be  foreseen, 
and  which  the  plaintiflf  could  only  escape  by  breaking  up  his 
home,  and  retreating  to  some  possible  locality  in  which  tene- 
ments were  not  and  their  builders  did  not  afflict. 

But  Gollner  did  not  remain  the  owner  of  his  new  purchase, 
and  that  brings  us  to  the  difficulty  which  the  courts  below 
deemed  insurmountable,  and  which  needs  to  be  thoughtfully 
considered.  They  reasoned  that  the  new  vendee  could  not  be 
aflfected,  except  through  or  by  the  purchase  of  the  land,  and 
so  only  when  the  land  carried  with  it,  as  an  inseparable  attach- 
ment, the  burden  of  the  contract;  that  when  the  contract  was 
made,  there  was  no  land  to  which  it  did  or  could  attach;  and 
the  agreement  remained  wholly  personal  to  Gollner,  and  did 
not  afifect  or  bind  his  wife.  I  do  not  see  the  contract  in  that 
way.  Gollner  might  have  fulfilled  it  by  omitting  to  buy  or 
lease  any  land  within  the  prescribed  limits,  but  his  agreement 
left  him  at  liberty  to  do  so  or  not,  as  he  pleased,  and  yet  re- 
quired that  if  he  did  so  purchase  or  lease,  he  should  not  erect 
upon  the  land  so  owned  or  possessed  the  prohibited  structures. 
The  moment  he  bought  or  leased  any  such  land,  he  came 
under  an  obligation  not  to  use  it  in  a  particular  way;  the  land 
in  his  hands  necessarily  became  restricted  and  limited  in  the 
use  of  which  it  was  capable,  and  as  much  so,  though  bought  of 
another,  as  if  it  had  come  from  the  contractor  who  imposed 
the  restraint  as  vendor.  I  do  not  see  why  the  equitable  rights 
of  the  plaintiff  did  not  attach  to  the  land  when  bought,  if  it 
came,  as  it  did,  within  the  scope  of  the  contract.  Why  should 
it  affect  the  result  that  the  obligation  and  the  land  ownership 
were  not  simultaneous,  or  that  the  latter  came  from  a  vendor 
who  did  not  restrict  when  the  contractor  could  and  did?  In 
the  case  of  a  mortgage,  the  lien  may  attach  to  and  bind  after- 
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acquired  property,  or  cover  future  and  later  advances,  as  be- 
tween the  parties  themselves,  and  that  is  permitted  because 
they  have  so  agreed,  and  their  contract  contemplates  that  pre- 
cise result.  In  like  manner,  I  think  the  agreement  under 
discussion  was,  in  substance  and  effect,  that  whatever  land 
the  defendant  Gollner  might  thereafter  possess  in  that  imme- 
diate neighborhood  should  be  restricted  in  its  use  by  him, 
and  should  not  be  devoted  to  the  construction  of  tenements 
or  flats.  In  other  words,  when  he  bought  the  land  the  plain- 
tiff's equitable  rights  at  once  attached  to  it,  became  a  burden 
upon  it  so  long  as  Gollner  owned  it,  so  that  apparently  the 
contract  ceases  to  be  merely  and  purely  personal,  because  it 
affects,  and  was  intended  to  affect,  the  use  and  occupation 
of  Gollner's  after-acquired  land  in  that  neighborhood.  But 
if  the  contract  remains  technically  a  personal  one,  I  think 
the  reasonable  and  settled  doctrine  is,  that  the  contract 
equity  is  so  attached  to  the  use  of  the  land  which  is  the 
subject-matter  as  to  follow  the  land  itself  into  the  hands  of 
a  purchaser  with  full  knowledge  of  all  the  facts,  who  buys 
with  his  eyes  open  to  the  existing  equity,  and  more  espe- 
cially when  he  buys  for  the  express  purpose  of  defeating  and 
evading  that  equity.  It  has  been  held  that  the  equity  result- 
ing from  a  valid  agreement,  although  the  latter  was  not  a 
covenant  running  with  the  land,  or  a  legal  exception  or  reser- 
vation out  of  it,  but  stood  solely  upon  the  ground  of  a  personal 
contract  dictating  the  mode  of  user,  would,  nevertheless,  go 
with  the  land  into  the  hands  of  a  purchaser  with  notice,  and 
who  did  not  buy  innocently  or  in  good  faith:  Whitney  v.  Union 
Eaihoay  Co.,  11  Gray,  363;  71  Am.  Dec.  715. 

In  Hodge  v.  Sloan,  107  N.  Y.  250,  1  Am.  St.  Rep.  816,  we 
substantially  aflBrmed  that  doctrine,  holding  that  a  purchaser 
without  restriction  in  his  deed,  but  from  one  who  was  re- 
stricted by  a  personal  covenant,  not  running  with  the  land  or 
binding  his  assigns,  yet  with  notice  of  the  facts,  is  bound  by 
the  restriction  in  a  court  of  equity.  Judge  Danforth  described 
the  character  of  the  agreement  thus:  "  It  is  restrictive,  not  col- 
lateral to  the  land,  but  relates  to  its  use." 

It  is  true,  and  should  be  noted,  that  in  these  cases  the  restric- 
tions followed  the  line  of  title,  and  were  imposed  by  the  origi- 
nal o%ners  and  vendors  of  the  land,  while  here  they  were  not 
fio  imposed,  but  came  from  one  never  an  owner  of  the  land, 
but  deriving  his  right  from  a  contract  with  one  who  did  be- 
come such  owner.     But  why  should  that  difference  change  the 


622  Lewis  v.  Gollner.  [New  York, 

result?  The  original  owner's  right  rests  upon  one  considera- 
tion, and  that  of  the  stranger  to  the  title  upon  another,  but 
each  are  equally  good,  and  worthy  of  equitable  regard.  In 
Parker  v.  Nightingale,  6  Allen,  344,  83  Am.  Dec.  632,  it  is  de- 
clared not  to  be  in  the  least  material  that  the  restrictive  stipu- 
lations should  be  binding  at  law,  or  that  any  privity  of  estate 
should  subsist  between  parties  in  order  to  render  them  obliga- 
tory, and  to  warrant  equitable  relief  in  case  of  their  infraction. 
I  think  that  doctrine  is  sound  and  just.  The  source  of  the  re- 
striction would  seem  to  be  immaterial,  if  itself  binding  and 
founded  upon  sufficient  consideration;  and  a  breach  is  no 
greater  wrong  to  a  privy  in  estate  than  to  a  stranger  validly 
contracting  about  its  use.  Nor  can  the  vendee  in  bad  faith 
stand  upon  such  a  difference.  Equity  has  no  compassion  for  a 
fraud,  and  he  who  buys  in  aid  of  one  with  full  knowledge  of 
what  is  right,  but  with  purpose  to  defeat  it,  should  not  escape 
the  hand  of  equity  by  a  criticism  upon  the  origin  of  the  re- 
striction violated.  If  these  views  are  correct,  it  will  follow 
that  plaintiff  should  have  been  awarded  the  relief  which  he 
sought. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event.        

Contract  to  Convbt  Land  wtth  Building  Rbstriotions  —  Srscawm 
Pbrformanck  or.  —  A  contract  for  the  conveyance  of  city  land,  providing 
that  the  deed  shall  be  subject  to  certain  building  restrictions,  will  be  speci- 
fically enforced  as  made:  Abraham  v.  Stetoart,  83  Mich.  7;  21  Am.  St.  Rep. 
685.  For  a  full  diacussion  of  the  subject  of  covenants  restricting  the  use  of 
land  conveyed,  see  extended  note  to  Z/odd  v.  Boston,  21  Am.  St  Rep.  484- 
608.  Ad  injunction  will  be  granted  to  prevent  the  use  of  leased  premises 
stipulated  against  in  the  lease:  Ood/rey  v.  Black,  39  Kan.  193. 

COTKNANT  AOAINST  CkRTAIN  UsB  07  LaND  —  WhBTHER  BiNDINO  ON  GrAN- 

TKCS  or  Covenantor.  —  A  covenant  by  the  owner  of  land  not  to  use  it  in 
such  a  manner  as  the  other  party  to  the  contract  specifies  is  binding  in 
equity  against  the  grantees  of  the  covenantor:  Hodge  v.  Sloan,  107  N.  Y.  244; 
1  Am.  St.  Rep.  816,  and  note.  Injunction  will  lie  to  prevent  a  vendee  of 
such  covenantor  from  a  violation  of  it:  Sutton  v.  Head,  86  Ky.  16d. 
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Praotiob  —  Johtdsb  of  Causes  07  Aotion.  —  When,  in  a  suit  to  procare  aa 
injunotioa  to  prevent  the  continuance  of  anlawful  acts,  the  complainant 
■eta  oat  the  acts  from  which  he  has  saffered,  and  the  fatnre  continuance 
of  which  he  wishes  to  prevent,  and  prays  a  judgment  awarding  him  com- 
pensatioQ  for  past  injuries,  as  well  as  relief  against  their  continuance, 
he  states  but  one  cause  of  action,  and  that  is  a  claim  for  relief  against 
the  continued  trespasses  upon  his  property. 

JUBISDICTION.  —  ly   A   CoURT  OF   EQUITY  ACQUIRES    JURISDICTIOW  FOB  On» 

Purpose,  it  may  retain  it  generally,  and  may,  when  necessary  to  do 
complete  justice  between  the  parties,  ascertain  and  award  damages  aa 
incidental  to  the  main  relief  sought. 

Equity  —  Jurisdiction  of,  to  Award  Damages  fob  Trespasses.  — When 
an  injunction  is  sought  against  the  continuance  of  trespasses  upon  com- 
plainant's  property,  a  court  of  equity,  in  addition  to  granting  the  injuno* 
tion,  may  close  up  all  matters  of  legal  dispute  between  the  parties,  by 
assessing  the  loss  sustained  by  the  acts  which  it  has  restrained. 

Equity  —  Jurisdiction  of,  to  Enter  Personal  Judgment.  —  The  fact  that 
the  final  relief  granted  may  be  or  is  a  personal  judgment  is  not  concla> 
give  against  the  jurisdiction  in  equity,  because,  when  jurisdiction  is  once 
acquired  it  will  be  retained  to  the  end,  though  relief  is  reached  by  » 
mere  personal  judgment. 

JuBY  Trial  —  CoNSTrruTiONAL  Law.  — The  provision  of  the  constitution 
declaring  that  "a  trial  by  jury,  in  all  cases  in  which  it  has  heretofore 
been  used,  shall  remain  inviolate  forever,"  relates  to  the  trial  of  issues  of 
fact  in  civil  cases  or  criminal  prosecutions,  and  not  to  thp  trial  of  issues 
in  equity.  . 

JuBY  Trial  — Assessment  of  Damages  in  Equity.  — In  a  suit  to  enjoin  the 
continuance  of  acts  of  trespass,  and  to  recover  for  damages  already  in- 
flicted  by  those  acts,  the  amount  of  such  damages  does  not  present  an 
issue  upon  which  the  parties  are  entitled  to  a  trial  by  jury. 

Samuel  Blythe  Rogers  and  Julien  T.  Davies,  for  the  appellants. 

Charles  Oibson  Bennett,  for  the  respondents. 

Gray,  J.  This  action  was  brought  to  restrain  the  mainte- 
nance and  operation  of  the  defendants'  roads  in  front  of  the 
plaintiff's  premises,  and  the  prayer  for  such  a  judgment 
included  also  a  demand  for  the  amount  of  loss  and  damage 
which  might  be  ascertained  to  have  been  already  sustained 
by  the  plaintiff.  The  complaint  sets  out  the  title  and  owner- 
ship of  the  plaintiff,  and  his  rights  in  and  to  the  street  in  front 
of  his  premises;  the  construction  of  the  elevated  railroad,  and 
the  operation  of  trains  over  it,  and  the  annoying  results  there- 
from; the  illegal  and  unauthorized  nature  of  the  trespass  upon 
the  plaintiff's  premises  and  easements,  and  the  failure  of  the 
defendants  to  acquire  or  to  make  compensation  for  themj  the 
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injuries  sustained,  and  that  they  will  be  constant  and  contin- 
uous; and  finally,  that  to  prevent  a  multiplicity  of  suits,  to 
protect  against  irreparable  damages,  and  to  afford  complete 
relief,  the  plaintiff  is  compelled  to  seek  the  equitable  inter- 
ference of  the  court.  When  the  action  came  on  for  trial,  the 
defendants'  counsel  moved  for  a  trial  of  the  plaintiff's  claim 
for  past  damages  by  jury,  and  the  exception  to  the  denial  of 
that  motion  raises  the  main  question  presented  upon  this 
appeal. 

The  clause  of  the  constitution  upon  which  the  demand  for 
a  jury  trial  was  based  reads:  "The  trial  by  jury,  in  all  cases 
in  which  it  has  heretofore  been  used,  shall  remain  inviolate 
forever."  The  argument  for  the  appellants  is,  in  substance, 
that  there  were  two  independent  causes  of  action  stated  in  the 
complaint,  of  which  one  was  for  past  damages,  which,  prior  to 
the  constitution  of  1846,  was  cognizable  solely  in  a  court  of 
law,  and  that  under  the  code  it  comes  within  the  equity  juris- 
diction of  the  court  only  by  reason  of  the  permission  to  join 
in  one  comp\aint  legal  and  equitable  causes  of  action.  By 
section  970  of  the  Code  of  Civil  Procedure,  which  was  a  new 
enactment,  it  is  provided  that  *'  where  a  party  is  entitled  by 
the  constitution,  or  by  express  provision  of  law,  to  a  trial  by  a 
jury  of  one  or  more  issues  of  fact,  ....  he  may  apply  upon 
notice  to  the  court  for  a/i  order  directing  all  the  questions 
arising  upon  that  issue  to  be  distinctly  and  plainly  stated  for 
trial  accordingly,"  whereupon  the  court  must  so  order,  etc. 
If  the  defendants  believed  that  they  had  a  constitutional  right 
to  a  jury  trial  of  some  issue  of  fact  in  this  action,  it  would 
have  been  the  natural  and  orderly  way  for  them  to  make  an 
application  to  the  court  under  this  section.  The  complaint 
appears  to  be  but  one  consecutive  narrative  of  the  grounds 
upon  which  the  equitable  interference  of  the  court  is  alleged 
to  be  necessary.  The  pretense  that  there  is  a  separate  cause 
of  action  rests  only  upon  the  demand  of  the  complainant  that, 
if  be  is  entitled  to  the  equitable  relief  of  an  injunction,  the 
court  shall  adjudge  to  him  such  an  amount  for  the  loss  sus- 
tained by  the  defendants'  acts  as  shall  be  ascertained. 

Undoubtedly,  the  claim  for  past  damages,  sustained  by 
plaintiff  in  his  property  rights  from  the  defendants'  acts,  could 
have  been  made  the  subject  of  an  action  at  law;  but  that  was 
not  the  cause  of  action  which  the  plaintifif  elected  to  assert  in 
his  complaint  and  to  bring  to  trial.  What  he  attempted  by 
instituting  bis  action  was  to  restrain  the  continuance  of  acts 
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which  were  constantly  injuring,  and  would  to  all  appearances 
constantly  in  the  future  continue  to  injure,  him,  in  ways  and 
in  a  manner  which  he  described  in  his  complaint.  That  was 
a  form  of  relief  demandable  and  cognizable  only  on  the  equity 
side  of  the  court.  Hence,  as  upon  the  face  of  the  complaint 
the  plaintiflF  alleged  a  cause  of  action  for  equitable  relief,  if 
the  defendants  conceived  that  they  were  entitled  to  a  trial  by 
jury  of  any  issue  of  fact  involved  in  the  statements  of  the 
complaint,  they  might  have  moved  the  court  under  section 
970,  and  then  the  question  could  have  been  opportunely  and 
properly  met.  Appellants  cite  upon  this  point  the  decision  in 
Colman  v.  Dixon,  50  N.  Y.  572,  but  that  was  made  in  1872, 
and  section  970  was  a  new  provision,  and  was  enacted  in  1877. 

But  whatever  the  effect  of  the  omission  to  take  this  course 
of  procedure,  we  need  not  determine  it  now;  inasmuch  as  the 
conclusion  we  have  reached  holds  the  right  to  a  separate  trial 
by  jury,  as  to  the  amount  of  past  damages,  in  such  an  action 
not  to  be  within  the  purview  of  the  constitutional  guaranty. 
The  action  was  one  purely  for  a  court  of  equity;  for  the  main 
relief  sought  was  an  injunction  against  the  defendants,  restrain- 
ing them  from  maintaining  and  operating  their  elevated  rail- 
road. To  the  assertion  of  this  ground  for  the  equitable 
interference  of  the  court  the  facts  in  the  complaint  were  mar- 
shaled, and  to  the  necessity  for  granting  that  species  of  relief 
every  allegation  of  the  complaint  was  framed  and  calculated 
to  lead.  There  was  but  one  cause  of  action  stated  in  this  com- 
plaint, and  that  was  the  claim  for  relief  against  the  continued 
trespass  upon  the  complainant's  properties.  The  demand  for 
past  damages  included  in  the  prayer  for  judgment  does  not 
have  the  effect  to  set  up  an  independent  cause  of  action.  It 
is  nothing  more  than  a  demand  that  the  court,  having  ad- 
judged the  plaintiff  entitled  to  the  equitable  relief  prayed  for, 
and  having  acquired  entire  jurisdiction  of  the  action,  will 
assess  the  damages  which  appear  to  have  been  sustained  down 
to  the  trial. 

It  has  always  been  a  well-settled  and  familiar  rule,  that 
when  a  court  of  equity  gains  jurisdiction  of  a  cause  before  it 
for  one  purpose,  it  may  retain  it  generally.  To  do  complete 
justice  between  the  parties,  a  court  of  equity  will  further  retain 
the  c*use,  for  the  purpose  of  ascertaining  and  awarding  the 
apparent  damages,  as  something  which  is  incidental  to  the 
main  relief  sought.  While  this  is  done  on  the  ground  that 
the  remedy  for  the  damage  done  is  deemed  to  be  incidental  to 
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the  relief  of  injunction,  the  principle  is  in  perfect  harmony 
with  the  theory  of  the  jurisdiction  of  a  court  of  equity.  Its 
power  is  invoked,  and  it  interferes  to  restrain  a  trespass 
which  is  continuous  in  its  nature,  in  order  to  prevent  a  multi- 
plicity of  suits,  and,  taking  jurisdiction  of  the  cause  for  such 
a  purpose,  it  may  retain  it  to  the  end,  and  close  up  all  matters 
for  legal  dispute  between  the  parties,  by  assessing  the  loss  sus- 
tained from  the  acts  which  it  has  restrained. 

The  power  and  practice  of  courts  of  equity  were,  as  it 
was  forcibly  remarked  by  Judge  Earl  in  the  case  of  Madi- 
son Avenue  Baptist  Church  v.  Oliver  Street  Baptist  Churchy  73 
N.  Y.  82,  95,  "when  they  have  once  obtained  jurisdiction  of 
a  case,  to  administer  all  the  relief  which  the  nature  of  the  case 
and  the  facts  demand,  and  to  bring  such  relief  down  to  the 
close  of  the  litigation  between  the  parties." 

The  fact  that  a  money  judgment  is  ordered  against  the  de- 
fendant for  the  plaintiflTs  loss  affords  no  peculiar  ground  for 
attacking  equity's  jurisdiction.  That  is  frequently  the  case  in 
actions  of  an  unquestioned  equitable  nature.  Quite  recently 
Judge  Finch,  in  Van  Rensselaer  v.  Van  Rensselaer,  113  N.  Y. 
207,  observed  with  respect  to  an  objection  to  the  jurisdiction 
of  a  court  of  equity  tbat  the  final  relief  would  be  a  personal 
judgment,  that  it  would  not  in  that  manner  lose  its  jurisdiction 
of  an  action  of  an  equitable  character.  The  jurisdiction  "  once 
acquired,"  he  said,  "  it  retains  to  the  end,  even  though  it  may 
turn  out  that  adequate  relief  is  reached  by  a  merely  personal 
judgment.     That  is  not  an  uncommon  occurrence." 

Instances  are  frequent  in  which  a  court  of  equity  decrees 
the  payment  of  money  as  an  incident  of  the  grant  of  equitable 
relief,  and  that  feature  does  not  suffice  to  qualify  the  jurisdic- 
tion. But  I  think  we  should  consider  the  question  to  have 
been  settled,  upon  the  authority  of  several  decisions  of  this 
court  In  the  case  of  Williams  v.  New  York  Central  R.  R.  Co^ 
16  N.  Y.  97,  69  Am.  Dec.  651,  the  opinion  was  delivered  by 
Judge  Samuel  Selden.  That  was  a  suit  in  equity,  brought 
to  restrain  the  defendants  from  using  the  street  with  their 
railway,  and  to  recover  damages  for  past  use.  The  conclusion 
arrived  at,  as  expressed  in  the  opinion,  was,  that  "it  follows 
that  the  defendants,  in  constructing  their  road,  ....  were 
guilty  of  an  unwarrantable  intrusion  and  trespass  upon  the 
plaintiffs  property,  and  that  he  is  entitled  to  relief.  Although 
^e  had  a  remedy  at  law  for  the  trespass,  yet,  as  the  trespass 
wu  of  a  continuous  nature,  he  had  a  right  to  come  into  a 
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court  of  equity,  and  to  invoke  its  restraining  power  to  prevent 
a  multiplicity  of  suits,  and  can,  of  course,  recover  his  damages 
as  incidental  to  this  equitable  relief.  There  may  be  doubt  as 
to  his  right  to  recover  in  this  suit  the  damages  upon  the  lots 
which  have  been  sold;  because  as  to  those  lots  there  was  no 
occasion  to  ask  any  equitable  relief,  and  to  permit  the  dam- 
ages to  be  assessed  in  this  suit  in  effect  deprives  the  defend- 
ants of  the  right  to  have  them  assessed  by  a  jury.  But  as 
this  question  has  not  been  raised,  it  is  unnecessary  to  consider 
it" 

There  are  two  things  to  be  noted  in  that  opinion.  In  the 
first  place,  the  damages  already  sustained  were  deemed  within 
the  power  of  a  court  of  equity  to  award,  as  an  incident  of  its 
jurisdiction  over  the  action.  This  idea  is,  in  fact,  emphasized 
by  the  suggestion  as  to  the  lots  which  had  been  sold,  because 
it  is  clear  that  the  court  regarded  its  right  to  award  the  dam- 
ages as  a  matter  connected  with  or  dependent  upon  the  ground 
for  granting  any  equitable  relief, — that  is  to  say,  as  to  the 
property  to  be  protected  by  the  decree  of  the  court  against  the 
defendants'  acts,  the  damages  caused  to  it  could  be  assessed  by 
the  court;  but  as  to  that  portion  withdrawn  by  the  sale  it 
might  be  doubtful,  because  not  the  subject  of  or  entitled  to 
Lhe  equitable  relief.  It  is  very  obvious  that  the  court  had  in 
mind  the  question  as  to  the  right  of  trial  by  jury.  In  the 
second  place,  it  may  be  noted  that  the  opinion  speaks  of  the 
assessment  of  the  damages.  This  definition  of  an  assessment 
of  the  damages  seems  to  me  to  put  the  action  of  the  court  in 
line  with  just  what  courts  of  equity  have  always  done  in  cased 
over  which  they  have  gained  jurisdiction, — that  is  to  say,  they 
proceed  to  inquire  directly,  or  by  reference  or  otherwise,  as  to 
the  damages  sustained,  and  assess  them  accordingly.  When, 
later,  the  same  case,  entitled  as  Henderson  v.  New  York  Cent 
R.  R.  Co.,  78  N.  Y.  423,  after  a  new  trial,  came  up  again,  the 
opinion  of  the  court  was  delivered  by  Judge  Danforth,  who 
again  upheld  the  plaintifi''8  right  to  invoke  the  equitable 
power  of  the  court,  and  held  that  he  could,  "  of  course,  recover 
his  damages  as  incidental  to  this  equitable  relief";  and  he 
stated  it  to  be  "  an  elementary  principle,"  that  "  when  a  court 
assumes  jurisdiction  in  order  to  prevent  a  multiplicity  of  suits, 
it  wMl  proceed  to  give  full  relief,  both  for  the  tortious  act  and 
the  resulting  damages."  The  opinion  was  carefully  written, 
and  based  upon  the  authority  of  many  cases. 

Recently,  again,  in  the  case  of  Shepard  y.  ManJutttan  R^y 
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Co.y  117  N.  Y.  442,  it  was  said  of  these  actions  that  they  were 
necessarily  *'  on  the  equity  side  of  the  court,  as  the  main  re- 
lief sought  was  the  injunction  against  the  defendants,"  and 
that  in  them  the  complainants  could  "recover  the  damages 
they  have  sustained  as  incidental  to  the  granting  of  the  equi- 
table relief."  This  view,  as  stated  in  that  opinion,  was  ex- 
pressly based  upon  the  Williams  and  Henderson  cases,  and 
upon  the  supposed  equitable  principles  governing  such  actions. 

The  Shepard  case  somewhat  conspicuously  illustrates  the 
powers  a  court  of  equity  may  arrogate  to  itself  with  the  oh- 
ject  of  completely  determining  and  quieting  the  questions 
before  it,  when  it  has  once  acquired  jurisdiction  of  the  action. 
It  follows,  in  that  respect,  a  rule  long  established  by  authority. 
It  is  true  that  in  these  cases  the  right  to  demand  a  jury  trial 
as  to  past  damages  was  not  precisely,  or  in  terms,  stated  && 
the  proposition  advanced;  but  that,  as  it  seems  to  me,  would 
be  a  very  narrow  evasion  of  the  effect  of  the  opinions  deliv- 
ered. They  did  consider  the  nature  of  such  actions,  and  de- 
liberately declared  the  power  of  the  court  in  equity,  as  an 
incident  of  the  main  relief  of  injunction,  to  assess  the  dam- 
ages sustained. 

In  Carpenter  v.  Oshom^  102  N.  Y.  552,  the  court,  in  an  action 
to  set  aside  certain  conveyances  as  fraudulent,  granted  the 
equitable  relief  prayed  for,  and  in  addition  decreed  the  judg- 
ment a  lien  upon  the  land  for  some  unpaid  installments  of  in- 
terest, to  the  payment  of  which  the  defendant  had  obligated 
himself  in  a  certain  agreement.  Chief  Judge  Ruger  delivered 
the  opinion  of  this  court  in  affirmance  of  the  judgment,  and 
said:  "This  principle  has  been  applied  in  many  cases,  in 
awarding  judgment  for  pecuniary  damages,  even  when  the 
party  had  an  adequate  remedy  at  law,  if  the  damages  were 
connected  with  a  transaction  over  which  the  courts  had  juris- 
diction for  any  purpose;  although  for  the  purpose  of  collecting 
damages  merely  they  would  not  have  had  jurisdiction."  In 
support  of  the  principle  declared  by  him,  the  learned  judge 
cited  Pomeroy's  Eq.  Jur.,  sec.  181,  and  various  cases. 

I  think  some  confusion  of  thought  concerning  the  constitu- 
tional guaranty  of  a  trial  by  jury  may  arise  in  a  misapprehen- 
sion as  to  its  proper  application.  That  provision  relates  to  the 
trial  of  issues  of  fact  in  civil  and  criminal  proceedings  in  the 
courts,  as  it  was  held  by  the  chancellor  in  the  case  of  Beek- 
man  v.  Saratoga  etc.  R.  R.  Co.,  3  Paige,  45;  22  Am.  Dec.  679. 
Where  the  trial  of  a  civil  proceeding  presents  for  determina- 
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tion  a  question  of  fact,  the  right  of  trial  by  jury  is  proper,  and 
can  be  invoked.  But  an  action  brought  to  restrain  the  com- 
mission of  trespasses  which  are  continuous  in  their  nature  is 
necessarily  in  equity,  and  the  court  interferes  to  prevent  mul- 
tiplicity of  suits,  and  grants  equitable  relief  by  way  of  an  in- 
junction. The  question  presented  for  determination  in  such 
an  action  is  one  of  law,  whether,  upon  the  facts  to  be  estab- 
lished upon  the  trial,  the  plaintiff  is  entitled  to  such  relief. 
Upon  the  proofs  showing  the  nature  of  the  trespasses,  and  the 
consequent  injury  to  the  complainant's  property,  the  court  de- 
cides the  question  of  plaintiflf 's  right  to  an  injunction.  It  does 
not  seem  to  me  that  it  can  be  said  that  any  issue  of  fact  as  to 
damage  remains.  That  was  necessarily  decided  in  the  action, 
and  all  that  remains  is  to  fix  its  amount;  and  I  do  not  think 
the  constitutional  provision  was  aimed  at  such  a  proceeding. 
As  defined  by  the  chancellor  in  the  case  above  referred  to,  it 
seems  difficult  to  rationally  give  it  an  application  to  what  is 
simply  an  assessment  of  the  damages. 

I  may  extract,  and  may  appositely  quote  here,  a  remark  of 
Judge  Andrews,  in  his  opinion  in  Cogswell  v.  New  York  etc. 
R.  R.  Co.,  105  N.  Y.  319.  "  We  think,"  he  says,  "  it  is  a  rea- 
sonable rule,  and  one  in  consonance  with  the  authorities,  that 
where  a  plaintiflf  brings  an  action  for  both  legal  and  equitable 
relief  in  respect  to  the  same  cause  of  action,  the  case  presented 
is  not  one  of  right,  triable  by  jury,  under  the  constitution." 
The  case  was  one  wherein  the  plaintiflf's  complaint  demanded 
judgment  for  damages  and  an  abatement  of  a  nuisance,  and 
also  for  an  injunction  against  its  continuance.  The  learned 
judge's  opinion  is  upon  the  question  of  whether  such  an  action 
was  one  for  a  nuisance,  under  section  968  of  the  code,  which 
must  be  tried  by  jury,  unless  waived  or  referred,  and  he  held 
that  it  diflFered  from  Hudson  v.  Caryl,  44  N.  Y.  553,  which  was 
a  common-law  action,  in  that  equitable  relief  by  way  of  in- 
junction was  asked,  and  not  simply  the  relief  obtainable  by 
writ  of  nuisance  for  damages  and  an  abatement.  His  remark 
upon  the  right  to  a  jury  trial  in  equitable  actions  is  not  out  of 
place,  however,  here. 

To  carry  this  discussion  backwards,  and  to  a  time  anterior 
to  decisions  of  this  court,  we  find  warrant  in  the  opinions  then 
heldjuy  our  own  and  the  English  chancery  courts  for  holding 
that  a  trial  by  jury  was  not  usual  in  cases  where  equity  had 
acquired  jurisdiction,  and  that  the  court  would  administer  all 
the  relief  which  the  facts  warranted,  including  the  assessment 
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and  awnrJing  of  compensation  for  injury  sustained.  In  Wat- 
son V.  Hunter,  5  Johns.  Ch.  169,  9  Am.  Dec.  295,  the  bill  was 
filed  to  enjoin  the  cutting  of  timber,  and  to  restain  the  re- 
moval of  that  which  had  already  been  cut.  Chancellor  Kent 
confined  the  relief  of  injunction  to  the  timber  standing,  and 
refused  it  as  to  the  removal  of  the  cut  timber,  on  the  ground 
that  it  would  be  an  application  to  an  "incidental  remedy." 
He  said  that  "the  practice  of  granting  injunctions  in  cases  of 
waste  is  to  prevent  or  stay  the  future  commission  of  waste; 
and  the  reme4y  for  waste  already  committed  is  merely  inci- 
dental to  the  jurisdiction  in  the  other  case,  assumed  to  pre- 
vent multiplicity  of  suits,  and  to  save  the  party  the  necessity 
of  resorting  to  trover  at  law." 

The  chancellor's  exposition  of  the  principle  upon  which 
equity  acts  in  cases  of  waste,  obviously,  is  as  applicable  to 
cases  of  trespass.  If  the  action  at  law  in  trover  was  deemed 
unnecessary  for  the  personal  property  already  converted  in 
that  case,  it  seems  unnecessary  in  such  an  action  as  this,  in 
order  to  recover  the  loss  sustained  from  the  trespass.  The 
chancellor  in  the  Watson  case  relied  upon  the  practice  fol- 
lowed by  the  English  chancellors.  Lord  Hardwicke,  in  Garth 
V.  Cotton,  1  Ves.  Sen.  528,  had  held  that  the  decree  for  the 
waste  already  committed  was  an  incident  to  the  injunction  to 
fitay  waste.  Before  that,  in  Jesus  College  v.  Bloom,  3  Atk.  262, 
where  the  bill  was  filed  for  an  account  and  satisfaction  for 
waste  in  cutting  trees,  and  no  injunction  was  prayed  for,  Lord 
Hardwicke  said  that  the  bill  was  improper,  and  that  an  action 
of  trover  was  the  remedy.  He  asserted  the  rule,  however,  that 
where  the  bill  was  for  an  injunction  to  prevent  waste,  and  for 
waste  already  committed,  the  court,  to  prevent  a  double  suit, 
would  award  an  injunction  to  prevent  future  waste,  and  de- 
cree an  account  and  satisfaction  for  what  was  past.  He  held 
that  to  prevent  multiplicity  of  suits,  the  court  will,  on  bills  for 
injunction,  make  a  complete  decree,  and  give  the  injured  party 
a  satisfaction  for  what  had  been  done,  and  not  oblige  him  to 
bring  another  action  at  la'W.  In  the  subsequent  case  of  Smith 
V.  Cooke,  3  Atk.  381,  the  same  lord  chancellor  declared  the 
same  doctrine,  as  did  also  Lord  Thurlow  in  Lee  v.  Alston^  1 
Ves.  78.  I  quote  a  remark  of  Lord  Nottingham,  in  Parker  v. 
Doe,  2  Ch.  Cas.  201,  that  when  a  court  of  chancery  has  once 
gained  possession  of  the  cause,  if  it  can  determine  the  whole 
matter,  it  will  not  be  the  handmaid  of  other  courts,  "nor  be- 
get a  suit  to  be  ended  elsewhere." 
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In  our  former  court  of  errors,  Chancellor  (then  Judge)  Kent 
held,  in  Armstrong  v.  Gilchrist,  2  Johns.  Cas.  424,  431,  decided 
in  1800,  that  "the  court  of  chancery  having  acquired  cogni- 
jiance  of  a  suit  for  the  purpose  of  discovery  or  injunction  will, 
in  most  cases  of  account,  whenever  it  is  in  full  possession  of 
the  merits  and  has  sufficient  materials  before  it,  retain  the 
•suit  in  order  to  do  complete  justice  between  the  parties,  and 
to  prevent  useless  litigation  and  expense."  That  case  was 
upon  a  bill  for  specific  relief,  and  to  restrain  an  action  at  law 
brought  to  recover  the  value  of  certain  bank  stock,  and  it  set 
tip  certain  equitable  considerations  as  against  the  justice  of  a 
recovery  in  the  other  action.  The  chancellor  below  decided 
against  the  whole  relief  sought  by  the  bill,  and  decreed  in 
favor  of  the  defendants  that  the  complainants  should  pay 
them  the  value  of  the  stock,  and  ordered  a  reference  to  state 
the  account.  This  procedure  the  court  of  errors  upheld  as 
being  right,  and  the  duty  of  the  chancellor  to  follow. 

I  do  not  consider  the  cases  cited  by  the  appellants  to  be  at 
all  controlling  upon  the  question.  In  Murray  v.  Hay,  1  Barb. 
€h.  59,  43  Am.  Dec.  773,  the  bill  was  filed  by  two  persons, 
who  were  owners  of  different  dwelling-houses  in  severalty, 
having  no  joint  interest  in  either  of  them,  to  restrain  a  nui- 
sance which  was  a  common,  but  not  a  joint,  injury  to  both 
complainants.  The  objection  to  the  prayer  for  an  account 
and  compensation  for  their  respective  damages  was  upon  the 
ground  of  multifariousness,  and  so  considered.  Another  case 
of  Hudson  V.  Caryl,  44  N.  Y.  553,  was  an  action  to  recover 
damages  for  the  overflowing  of  plaintiff's  lands,  and  to  com- 
pel the  removal  of  the  dam;  and  the  decision  turned  upon  the 
ancient  right  to  a  jury  trial,  in  such  an  action  of  nuisance, 
which  the  code  had  not  affected.  It  was  not  an  action  in 
equity  to  restrain  a  nuisance,  which,  according  to  Judge  An- 
drews's opinion  in  Cogswell  v.  New  York  etc.  R.  R.  Co.,  105 
N.  Y.  319,  would  not  be  an  action  for  a  nuisance  directed  by 
the  code  to  be  tried  by  jury. 

But  the  judge  who  delivered  the  opinion  of  the  majority  of 
the  commission  of  appeals,  in  Hudson  v.  Caryl,  44  N.  Y.  553, 
spoke  obiter  in  his  remarks  upon  the  general  right  of  trial  by 
jury,  as  his  opinion  indicates,  for  he  says  (p.  555):  "But 
whatetfer  may  be  said  or  decided  in  regard  to  the  trial  of  other 
actions,  in  which  two  causes  of  action,  one  exclusively  of  legal 
and  another  exclusively  of  equitable  cognizance  arising  out 
of  the  same  transaction,  are  united,  this  action  should,  for  an 
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independent  reason,  have  been  tried  by  jury,  and  that  is,  that 
the  action,  when  brought  for  the  double  object  of  removing  the 
nuisance  and  recovering  the  damages  occasioned  by  it,  was^ 
always  tried  by  jury";  and  he  proceeds  to  refer  to  Blackstone^ 
and  to  the  old  Revised  Statutes.  As,  therefore,  "  a  case  is 
presented  in  which  a  trial  by  jury  has  been  heretofore  used,"" 
the  commissioner  concluded  it  was  error  to  refuse  it. 

It  does  not  seem  to  me  necessary  to  pursue  further  the  con- 
sideration of  authorities.  The  respondent's  counsel  has  cited 
others  in  this  and  the  lower  courts.  In  a  note  to  Armstrong  v. 
GilchrUtf  2  Johns.  Cas.  424,  will  be  found  reference  to  other 
early  cases  in  this  state,  and  in  the  United  States  supreme 
court,  in  support  of  the  "  settled  rule,  that  when  the  court  of 
chancery  has  gained  jurisdiction  of  a  cause  for  one  purpose,  it 
may  retain  it  generally  for  relief."  Underlying  the  system 
upon  which  courts  of  equity  have  exercised  their  power,  as  I 
understand  it,  is  the  principle  that  when  they  have  gained 
jurisdiction  of  a  cause  by  reason  of  the  infirmity  of  the  court» 
of  law  to  entertain  it,  or  to  give  full  relief,  they  will  retain 
their  control  of  the  cause  generally,  and  settle  up  the  whol© 
matter  between  the  parties. 

I  have  discussed  the  question  here  at  considerable  length, 
in  order  that  a  rule,  long  settled  by  careful  judicial  utterances, 
and  in  itself  reasonable  and  commendable  as  promoting  th& 
public  convenience  in  the  disposition  of  litigated  causes,  might 
not,  at  this  day,  be  shaken  by  doubts.  The  conclusion  which, 
I  think,  we  must  reach  is,  that  in  this  complaint  the  cause  of 
action  is  single  and  constitutes  a  claim  for  equitable  relief,  and 
there  is  not  mixed  up  with  it  a  cause  of  action  for  legal  relief. 

The  facts  alleged  as  a  basis  for  an  appeal  to  the  court  to 
exert  its  equitable  power  may  well  have  constituted  a  claim 
for  legal  relief,  and  might  have  been  set  up  in  an  action  at  law; 
but  that  consideration  cannot  affect  nor  change  the  equitable 
nature  of  the  action  itself. 

It  was  not  error,  therefore,  to  deny  the  motion  for  a  trial  by 
jury  as  to  past  damages,  and  the  court  could  competently  pro- 
ceed with  the  trial  of  the  cause  in  equity. 

The  only  other  point  presented  to  us  upon  this  appeal  is, 
that  it  was  error  to  award  damages  for  portions  of  the  property 
which  were  in  the  possession  of  tenants.  As  to  this  question, 
the  case  is  controlled  by  the  decision  of  the  Kernochan  case, 
at  this  term. 

The  judgment  should  be  affirmed,  with  costs. 
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Equity  —  Jurisdiction.  —  Equity  having  acquired  jurisdiction  for  any 
{)urpose  will,  in  suitable  cases,  retain  it,  and  make  a  final  adjudication  betweea 
the  parties;  Griffin  v.  Fritis,  23  Fla.  173;  11  Am.  St.  Rep.  351,  and  note; 
Lancy  v.  Randlett,  80  Me.  169;  6  Am.  St.  Rep.  169,  and  note;  McOowin  v. 
Jiemiiigton,  12  Pa.  St.  56;  51  Am.  Dec.  584,  and  note;  Boiling  v.  Vandiver,  91 
^la.  375;  Sanders  v.  Soulier,  126  N.  Y.  193;  Killmer  v.  WucJmer,  79  Iowa,  722; 
JIaynea  v.  Whilsetl,  18  Or.  454. 

Equity  —  Jurisdiction  in  Actions  fob  Trespass.  — Equity  will  interfere 
"Where  a  trespass  is  a  continuing  one,  and  grant  relief  therefrom:  Wheelock  v. 
Noonan,  108  N.  Y.  179;  2  Am.  St.  Rep.  405.  The  imposition  of  an  additional 
burden  upon  his  land  entitles  the  owner  to  damages  as  well  as  to  an  injunc< 
tiou:  WiUiama  v.  New  Ym-k  Cent.  R.  B.  Co.,  16  N.  Y.  97;  69  Am.  Dec.  651, 
and  note  664.  Equity  may  ascertain  and  compel  the  payment  of  damages 
sustained  from  a  wrong:  Whipple  v.  Fair  Haven,  63  Vt.  221.  Equity  will  re- 
.strain  a  continuing  trespass,  and  also  award  damages  therefor:  Shepherd  v. 
Manhaltan  R'y  Co.,  117  N.  Y.  442.  The  fact  that  a  bill  in  equity  may  show 
grounds  for  a  personal  judgment  will  not  oust  the  court  of  jurisdiction:  Van 
JRensselaer  v.  Van  Rensselaer,  113  N.  Y.  207. 

Equity  —  Trial  bt  Jury  in.  — A  statute  providing  for  a  final  decision  of 
•questions  of  fact  in  equity  proceedings  by  a  jury  is  unconstitutional:  Brmvn 
V.  Buck,  75  Mich.  274;  13  Am.  St.  Rep.  238,  and  note.  Calling  a  jury  in 
equity  cases  is  discretionary  with  the  court,  and  not  a  matter  of  right  in  the 
parties:  Van  Vleei  v.  Olin,  4  Nev.  95;  97  Am.  Dec.  513,  and  note.  A  jury  in 
a  chancery  court  cannot  be  demanded  as  a  constitutional  right:  Bani  qf  tli$ 
JState  y.  Cooper,  2  Yerg.  599;  24  Am.  Dec.  517. 
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Indemnitors  op  an  Officer  who  has  levied  upon  property  not  subject  to  his 
M'rit  are  jointly  and  severally  liable  as  principals  for  the  original  unlaw* 
ful  taking. 

Indemnitors,  Liability  of,  not  Limited  by  their  Bond. — Though  the  coda 
of  New  York  gives  indemnitors  of  the  sheriff,  in  the  event  of  suit  being 
brought  against  him,  the  right  to  apply  to  the  court  to  be  substituted  as 
defendants  in  his  place,  it  does  not  limit  their  liability  to  the  amount  of 
their  bond,  nor  otherwise  impair  the  right  of  the  person  injured  by  the 
act  of  the  ofiBcer  for  which,  he  has  been  indemnified,  to  recover  from  him 
or  his  indemnitors,  either  jointly  or  severally,  full  compeoBation  for  the 
injuries  suffered  from  his  wrongful  act. 

Indemnitors.  —  Liability  of  the  Indemnitors  of  a  Sheriff  la  hot  Lim- 
ited to  the  amount  of  their  bond,  when  the  party  injured  by  the  unlaw* 
ful  act,  against  the  consequences  of  which  they  agreed  to  indemnify  the 
officer,  elects  to  treat  them  as  having  adopted  and  become  parties  to  hia 
wi^ngful  acts.  The  remedy  is  not  upon  the  bond,  and  recovery  may  there- 
fore be  had  for  the  full  amount  of  damages  suffered,  whether  it  is  more 
or  less  than  the  penalty  of  the  bond. 

judgment  —  Parties.  —  A  judgment  against  defendants  who  are  parties  to 
au  action  ad  judgment  creditors  is  admissible  and  conclusive  against  them 
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in  a  sabseqnent  action  to  enforce  a  liability  arising  from  their  having 
indemnified  a  sheriff  against  the  consequences  of  certain  wrongful  acts. 
In  neither  action  did  they  appear  in  any  representative  capacity,  and 
therefore  the  judgment  in  one  is  evidence  against  them  in  the  other. 
PBACncK  —  KiOHT  TO  DiscONTiNUB  ACTIOK.  —  If  several  joint  wrong-doer*- 
are  jointly  sued  to  recover  damages  resulting  from  their  wrong-doing,  the 
plaintiff  may,  at  any  time,  by  leave  of  the  court,  discontinne  the  action  —■ 
to  such  of  the  defendants  as  he  may  elect.  The  remaining  defendant* 
have  no  power  to  prevent  such  discontinuance,  and  their  objection  to  it- 
may  be  disregarded. 

Alex.  Blumensteilj  for  the  appellants, 
B.  F.  Einstein^  for  the  respondent. 

Rdoer,  C.  J.  The  plaintiff  brought  trover,  as  assignee  in  a. 
general  assignment  by  Kapp  for  the  benefit  of  his  creditors, 
against  the  defendants  Hyraan,  Morris,  Stroock,  and  Ballin, 
to  recover  damages  for  the  taking  and  conversion  of  certain 
personal  property.  The  defendants  admitted  the  execution  of 
the  assignment,  but  justified  the  taking  by  a  sherifiF  under  cer- 
tain attachments  issued  against  the  property  of  said  Kapp,  by 
a  justice  of  the  supreme  court,  and  an  averment  that  the^ 
property  taken  belonged  to  said  Kapp.  The  allegations  of  the 
answer  were  probably  insuflBcient  to  raise  the  question  of  fraud 
in  the  assignment,  under  the  authorities:  Weaver  v.  Barden,4^' 
N.  Y.  287;  but  inasmuch  as  the  parties  proceeded  to  try  that 
issue  without  objection,  we  regard  it  as  legitimately  in  the 
case. 

The  claim  that  the  assignment  was  void  for  fraud,  and  con- 
ferred no  title  upon  the  plaintifi',  constituted  the  only  aflBrma- 
tive  defense  stated  in  the  answer.  The  execution  of  tho^ 
assignment  and  the  taking  of  the  property  by  the  sheriflf  were^ 
specifically  alleged  in  the  complaint  and  admitted  by  the- 
answer. 

Upon  the  trial,  the  plaintiff  proved  the  execution  and 
delivery  of  the  assignment;  the  taking  of  the  property  from 
plaintiff's  possession  on  September  1,  1884,  by  the  sheriff  on 
attachments  in  favor  of  the  defendant  Hyman  and  others,  and 
its  subsequent  sale  by  him  and  the  execution  and  delivery  of 
a  bond  to  the  sheriff,  dated  September  2,  1884,  signed  by 
Hyman  as  principal,  and  Morris  and  Stroock  as  sureties, 
indemnifying  him  against  all  loss  or  damage  in  consequence^ 
of  the  levy,  seizure,  and  sale  on  Hy man's  attachment  of  th& 
property  referred  to  in  the  complaint.  The  plaintiff  also 
proved  a  judgment  dated  December  13,  1887,  rendered  in  a 
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creditor's  action  in  the  supreme  court,  brought  by  the  defend- 
ants Hyman  and  Morris  against  Kapp  and  Dyett,  the  assignor 
and  assignee,  in  favor  of  the  defendants  therein,  wherein  it 
was  adjudged  that  the  assignment  of  Kapp  and  Dyett  was  not 
made  with  intent  to  hinder,  delay,  or  defraud  creditors,  and 
was  in  all  respects  valid  as  against  said  Hyman  and  Morris, 
and  all  other  creditors  of  said  Kapp.  This  judgment  operated 
as  conclusive  evidence  of  the  validity  of  the  assignment,  and 
estopped  the  defendants  from  showing  anything  to  the  con- 
trary in  this  action.  It  does  not,  therefore,  admit  of  any  doubt 
but  that  the  plaintiflFmade  out  an  unexceptional  case  to  recover 
against  the  defendants  Hyman  and  Morris.  Their  liability 
for  the  original  trespass  committed  by  the  sheriff  was  presumjv 
tively  established  by  their  approval  and  satisfaction  of  his  act, 
manifested  by  the  execution  of  a  bond  of  indemnity  to  him. 
The  sale  of  the  property  was  secured  by  this  bond,  and  the 
defendants  were  thereby  shown  to  have  exercised  a  controlling 
authority  over  the  action  of  the  sheriff  in  procuring  the  con- 
summation of  the  wrong  complained  of,  and  thereby  made 
themselves  liable  as  principals  for  the  original  unlawful  taking: 
Herring  v.  Hoppock,  15  N.  Y.  411;  Ball  v.  LoomiSy  29  N.  Y, 
412;  Ford  v.  Williams,  13  N.  Y.  584;  67  Am.  Dec.  83. 

The  defendants  who  thus  participated  in  the  original  wrong 
were  jointly  and  severally  liable  with  the  sheriff  for  the  dam- 
ages occasioned  by  the  trespass.  The  plaintiff  could  have 
elected  to  sue  one  or  more  of  the  defendants,  and  it  did  not 
operate  as  a  defense  to  the  action  brought  by  him  to  show  that 
there  were  other  persons  liable  for  the  same  trespass,  who  were 
not  joined  as  defendants  in  the  action:  WehU  v.  Butler^  61 
N.  Y.  245;  Rose  v.  Oliver,  2  Johns.  365. 

It  is  urged  by  the  appellants  that  no  cause  of  action  was 
made  out  against  the  defendants,  for  the  reason,  as  is  claimed, 
that  they  had  the  right,  as  indemnitors,  to  be  substituted 
as  defendants  in  the  place  of  the  sheriff:  Code  Civ.  Proc,  sees. 
1421-1423;  and  they  argue  that  in  case  such  substitution  had 
been  permitted  by  the  court,  the  indemnitors  would  have 
been  liable  for  such  damages  only  as  they  would  have  been 
subjected  to  in  an  action  by  the  sheriff  upon  their  bonds  of 
inden^ity,  and  that  the  same  rule  of  liability  should  be  applied 
to  them  in  this  action. 

This  claim  is  founded  in  a  misapprehension  of  the  meaning 
and  effect  of  the  provisions  of  the  code  referred  to,  and  of  the 
extent  of  the  liabilities  incurred  by  joint  wrong-doers.     Par- 
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ties  who  are  jointly  and  severally  liable  to  the  owner  for  dam- 
ages arising  out  of  an  unlawful  taking  of  property  cannot,  by 
any  arrangement  between  themselves,  prejudice  the  rights  of  an 
injured  party  in  the  prosecution  of  those  who  committed  the 
trespasses  upon  his  property:  Hanmer  v.  WiUey,  17  Wend.  92; 
Willinma  v.  Sheldon,  10  Wend.  654.  Such  arrangements  are 
res  inter  alios,  to  which  the  owner  has  never  consented,  and  by 
which  he  cannot  be  bound. 

The  sections  of  the  code  referred  to  simply  authorize  the 
indemnitors  to  apply  to  the  court  for  permission  to  defend  an 
action  in  place  of  the  sheriflF,  and  do  not,  in  any  respect,  vary 
the  rights  of  the  plaintiff  in  the  prosecution  of  his  action.  If 
the  owner  on  the  trial  proves  a  good  cause  of  action  against 
the  sheriff,  the  indemnitors,  by  virtue  of  such  substitution, 
become  liable  in  his  place  for  the  damages  occasioned  by  his 
unlawful  taking.  If  the  act  of  permitting  the  substitution 
impaired  in  any  material  respect  the  right  of  the  owner  to 
recover  in  the  action,  it  would  furnish  a  conclusive  reason  why 
the  substitution  should  not  have  been  permitted. 

The  plaintiff's  cause  of  action  against  a  wrong-doer  is  a 
right  of  property,  and  can  be  taken  from  him  only  by  due 
process  of  law. 

If  these  provisions  authorize  the  court  to  deprive  him  of  a 
lawful  remedy  against  one,  and  compel  him  to  prosecute  oth- 
ers, against  whom  he  has  no  cause  of  action,  they  are  open  to 
the  objection  that  they  authorize  the  taking  of  property  in  vio- 
lation of  the  provisions  of  the  constitution.  It  is  only  upon 
the  theory  that  by  a  substitution  of  parties  the  owner  is  afforded 
an  equivalent  remedy  for  the  wrong  done  him,  against  other 
responsible  parties,  that  the  legislation  in  question  can  find 
any  justification:  Hayes  v.  Davidson,  98  N.  Y.  23. 

The  theory  presented  by  the  appellants  in  this  case,  that  the 
defendants  are  liable  as  indemnitors  only,  and  are  governed 
by  the  provisions  of  their  bond,  is  wholly  unfounded.  The 
liability  of  the  defendants  rests  wholly  upon  their  participa- 
tion in  the  original  wrong,  and  their  liability  for  its  conse- 
quences incurred  by  reason  of  their  complicity  in  the  trespass. 
This,  it  is  true,  is  evidenced  by  the  bond  of  indemnity,  which 
authorized  the  sheriff  to  consummate  the  original  wrong  by 
an  unlawful  sale  and  conversion  of  the  plaintiff's  property, 
but  in  no  sense  is  the  action  upon  the  bond.  We  are,  there- 
fore, of  the  opinion  that  the  plaintiff  made  out  a  good  cause 
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of  action  against  the  defendants,  and  that  the  court  committed 
no  error  in  directing  a  verdict  for  the  plaintiff. 

The  defendants,  however,  made  some  objections  to  the  ad- 
mission of  evidence  against  them,  and  among  others,  to  the 
introduction  of  the  judgment  roll  in  the  action  of  Hyman  and 
Morris  against  Kapp  and  Dyatt,  and  took  an  exception  to  the 
ruling  of  the  court  thereon,  and  now  urge  this  exception  as  a 
reason  why  the  recovery  in  this  case  should  not  stand.  The 
first  point  made  to  its  admission  was,  that  it  was  immaterial 
and  incompetent.  The  only  ground  now  suggested  why  the 
ruling  was  incorrect  is  the  claim  that  the  defendants  Hyman 
and  Morris  do  not  appear  in  the  two  actions  in  the  same  char- 
acter, and  that  what  was  adjudged  against  them  in  one  action 
should  not  be  used  against  them  in  the  other. 

The  argument  is,  that  they  appeared  in  the  first  action  as 
judgment  creditors,  and  in  this  as  indemnitors.  The  answer 
to  this  argument  is,  that  it  has  no  foundation  in  fact,  as  they 
appear  in  both  actions  in  their  individual  character,  and  not 
in  any  representative  capacity.  The  fact  that  in  the  first 
action  it  was  essential  that  they  should  show  a  judgment  and 
a  return  of  execution  thereon  unsatisfied,  in  order  to  sustain 
an  action  to  reach  equitable  assets,  did  not  affect  the  character 
of  the  action;  neither  did  the  fact  that  the  plaintiff  has  re- 
sorted to  a  bond  of  indemnity  to  prove  their  participation  in 
the  tort.  In  either  case  they  represent  individual  interests, 
and  are  liable  as  individuals  only  in  such  actions.  The  sec- 
ond objection  was,  that  it  was  inadmissible  against  the  defend- 
ants Stroock  and  Ballin,  because  they  were  not  parties  to  it. 
This  objection  furnished  no  reason  why  the  evidence  was  not 
competent  against  Hyman  and  Morris,  but  was,  undoubtedly, 
a  good  reason  why  Stroock  and  Ballin  should  not  be  prejudiced 
by  it.  The  court  admitted  the  evidence  as  against  Hyman 
and  Morris  alone,  and  as  against  them  it  was,  undoubtedly, 
competent.  If,  for  any  reason,  Stroock  and  Ballin  could  have 
been  prejudiced  by  its  admission,  it  is  enough  to  say  that  they 
are  not  now  parties  to  the  suit,  the  plaintiff  having  on  the  trial 
■discontinued  the  action  as  to  them,  and  they  cannot  now  avail 
themselves  of  any  errors  which  have  not  operated  to  their 
prejudice.  It  was  also  claimed  that  the  evidence  was  not 
admissible  as  against  Morris,  and  the  ground  of  this  objection 
was  the  claim  that  he  represented  different  characters  in  the 
two  actions,  and  was  not  bound  in  one  for  any  adjudication 
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iiiudti  in  tlie  other.  We  have  akeady  seen  that  this  claim  19 
not  tenable. 

After  the  close  of  the  evidence,  the  plaintiff  asked  leave  to 
discontinue  the  action  as  to  Stroock  and  Ballin,  upon  pay- 
ment of  costs.  The  defendants'  counsel,  Mr.  Blurnensteil^ 
objected  to  the  motion,  but  it  was  granted  by  the  court,  and 
the  action  was  thereupon  discontinued.  No  ground  of  objec- 
tion to  the  motion  was  stated  by  Mr.  Blumensteil;  neither 
does  it  appear  in  whose  behalf  he  interposed  the  objection. 
It  can  hardly  be  supposed  that  Stroock  and  Ballin  objected 
to  be  relieved  from  their  liability  in  the  action,  and  Hyman 
and  Morris  had  no  reason  for  objecting  to  such  discontinuance^ 
as  they  had  no  legal  right  to  require  that  Stroock  and  Ballin 
should  be  continued  as  defendants  in  the  action.  The  plain-> 
tiflf  had  the  right  originally  to  sue  one  or  more  of  the  joint 
wrong-doers  and  hold  them,  at  his  option,  either  severally  or 
jointly;  and  it  necessarily  follows  from  such  right  that  he 
could,  at  any  time,  by  leave  of  the  court,  discontinue  the  action 
as  to  any  or  all  of  such  defendants  as  he  should  elect:  Wil- 
liavis  V.  Sheldon,  10  Wend.  654;  Lord  v.  Tiffany,  98  N.  Y.  412- 
60  Am.  Rep.  689. 

It  is  also  claimed  by  the  appellants  that  even  though  the 
original  taking  by  the  sheriff  was  wrongful,  if  the  property 
was  afterwards  seized  upon  valid  process  against  the  owner, 
and  its  proceeds  applied  to  his  benefit,  such  facts  could  have 
been  proved  by  the  defendants  in  mitigation  of  damages. 
No  such  questions,  however,  are  presented  by  any  exception 
or  request  made  in  the  case.  This  defense  was  not  set  up  in 
the  answer,  or  attempted  to  be  proved  by  evidence.  The  facts 
in  evidence  in  the  case  are  not  only  very  far  from  establishing 
any  such  defense,  but  they  positively  overthrow  it.  Such  a 
defense  in  any  action  can  arise  only  when  the  general  prop- 
erty in  the  goods  still  remains  in  the  debtor,  and  the  applica- 
tion of  the  proceeds  is  made  for  his  benefit:  See  Hanmer  v. 
Wilsey,  17  Wend.  92;  Roberta  v.  Sluyvesant  Safe  Dep.  Co.,  12a 
N.  Y.  67;  20  Am.  St.  Rep.  718. 

Here,  however,  so  far  as  the  assets  are  concerned,  it  is  con- 
clusively proved  that  the  assignee  was  the  owner  of  the  prop- 
erty, and  it  is  uncontradicted  that  the  proceeds  of  the  property 
were  never  appropriated  to  his  use  or  benefit.  It  is,  however, 
quite  unnecessary  to  discuss  this  aspect  of  the  case,  as  it  is 
not  in  any  way  presented  by  the  record. 

The  defendants'  counsel  requested  the  court  to  be  permitted 


Jan.  1892.]      Mulligan  v.  New  York  etc.  R'y  Co.         539 

to  go  to  the  jury  on  the  facts,  but  he  omitted  to  state  what 
facts  he  supposed  they  had  a  right  to  consider.  We  are  now 
unable  to  see  any  evidence  upon  which  he  was  entitled  to  ask 
for  a  verdict. 

The  judgment  should  therefore  be  aflBrmed. 


SHSBins  —  LiABiLiTT  07  Indehnitors  OF.  —  This  qnestion  ii  discaased 
in  a  note  to  Ives  v.  Jones,  40  Am.  Dec.  425-427. 

Judgment  against  PBiNCiPALfl  as  Evidence  aoainst  Sureties:  Sea  ex« 
tended  note  to  Charles  ▼.  Hoskins,  83  Am.  Dec  380-390;  extended  note  to 
Bobinson  r.  Baskins,  22  Am.  St.  Rep.  205-207. 


Mulligan  v.  New  York  and  Rookawat  Beach 
Railway  Company. 

[129  New  York,  606.) 

Railway  Corporation  is  not  Liable  fob  the  Act  of  a  Ticket  Agent 
in  directing  the  arrest  of  a  person  from  whom  snch  agent  had  received 
for  tickets  a  bill  believed  by  him  to  be  counterfeit,  where  he  acted  at  the 
inggestion  of  a  police-officer,  and  for  the  purpose  of  apprehending  the 
person  whom  he  believed  to  be  engaged  in  the  commission  of  a  crime. 
It  was  not  within  the  line  of  his  duty  to  receive  money  which  he  be< 
lieved  to  be  counterfeit  and  worthless;  and  in  what  he  did  he  acted  in 
his  personal  capacity,  and  not  as  the  agent  or  servant  of  the  railway  cor« 
poration. 

Garbieb's  Dutt  to  Protect  Passenqsrs.  —  A  common  carrier,  by  his  con> 
tract  of  transportation,  nndertakes  to  protect  the  passenger  against  any 
injury  arising  from  negligence  or  willful  misconduct  of  his  servants 
while  engaged  in  performing  a  duty  which  the  carrier  owes  to  him. 

Oabrieb  or  Passengers  is  mot  Liable  for  Unlawful  Arrest  of  a  Pas* 
BENOER  while  in  its  depot,  at  the  instance  of  a  ticket  agent,  on  a  charge 
of  passing  counterfeit  money,  when  it  does  not  appear  that  the  passenger 
was  in  the  custody  or  under  the  protection  of  the  ticket  agent,  or  that 
the  latter  was  intrusted  with  any  powers  with  respect  to  the  execution  of 
the  contract  for  the  transportation  of  passengers. 

Action  to  recover  for  unlawful  imprisonment.  Judgment 
in  favor  of  the  plaintiff  in  the  trial  court  was  aflBrmed  at  the 
general  term,  and  the  motion  for  a  new  trial  denied. 

E.  B.  Hinsdale,  for  the  appellant. 

(lories  J.  Patterson,  for  the  respondent. 

O'Brien,  J.  The  plaintiff  recovered  damages  in  this  case 
upon  an  allegation  that  he  was  unlawfully  arrested  and 
imprisoned  by  the  defendant.    The  legal  question  involved 
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relates  to  the  responsibility  of  the  defendant  for  the  conduct 
of  a  ticket  agent  under  the  following  circumstances:  On  the 
10th  of  July,  1888,  the  plaintiff  and  a  companion  went  to  the 
defendant's  station  at  the  corner  of  Atlantic  Avenue  and  Vesta 
Street,  Brooklyn,  and  procured  from  the  ticket  agent  there 
two  excursion  tickets  to  Rockaway  Beach.  The  plaintiff 
handed  to  the  agent  a  new  five-dollar  bill  in  payment  for  the 
tickets,  and  received  from  him  the  tickets  and  the  change.  A 
very  short  time  before  the  plaintiff  and  his  friend  appeared  at 
the  station  and  purchased  the  ticket,  a  detective  connected 
with  the  Brooklyn  police  force  came  to  the  station  and  left 
with  the  agent  the  following  paper:  — 

"  Look  out  for  three  men  passing  five-dollar  counterfeit  bills, 
Garfield  picture.  One  thirty-five  years,  blue  coat,  black  slouch 
bat,  small  dark  mustache;  one  forty  years,  dark  alpaca  coat, 
black  pants,  slouch  hat;  the  other  thirty-five  years,  blue  suit, 
black  slouch  hat,  full  red  whiskers,  looks  like  Italian." 

When  the  plaintiff  and  his  companion  came  to  the  station, 
the  ticket  agent  supposed  they  were  two  of  the  parties  described 
in  the  notice  left  with  him  by  the  detective.  The  agent's 
statement  as  to  what  took  place  between  himself  and  the 
detective  before  the  plaintiff  appeared  at  the  station,  and  hia 
action  in  consequence  down  to  the  time  of  the  arrest,  is  not 
contradicted.  The  agent  was  told  by  the  detective  that  if  any 
of  these  men  referred  to  in  the  paper  put  in  an  appearance  to 
have  the  oflBcers  arrest  them.  He  says  that  the  two  men 
walked  up  to  the  window  of  the  ticket-office,  and  the  plaintiff 
took  a  brand-new  five-dollar  bill  from  his  pocket,  and  asked 
for  two  tickets  for  Rockaway  Beach  and  return.  What  the 
agent  then  did  is  perhaps  best  expressed  in  his  own  language. 

He  says:  "I  took  the  money  from  him  and  gave  him  the 
two  tickets;  did  n't  let  on  anything  at  the  time;  took  the  bill 
and  left  it  one  side,  because  it  looked  '  queer.'  After  the  two 
went  outside,  a  messenger  boy  came  in;  I  took  the  bill  up  be- 
fore the  messenger  came;  took  a  pin  and  pulled  to  find  the 
two  parallel  silk  threads  that  run  through  the  bill;  it  appears, 
in  all  these  kind  of  bills  that  are  made  with  the  distributor 
fibre  through;  it  is  like  a  pencil  mark,  red  and  blue;  and  when 
I  picked  at  it  I  could  not  see  anything  in  it,  and  as  I  have  no 
instructions  to  arrest  anybody,  I  took  the  bill,  and  when  the 
niepsenger  boy  came  in,  I  told  him  to  take  the  bill,  go  up 
to  the  Howard  House,  and  see  if  he  could  find  Detective  Mc- 
Neany.     If  he  did,  to  give  him  the  bill  and  tell  him  that  the 
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men  who  had  the  bill  were  here  at  the  station.  I  told  him 
that  if  he  did  n't  find  him  to  give  it  to  the  ticket  agent  at  the 
Howard  House,  the  detective  said  something  about  giving  him 
the  bill,  and  to  ask  him  if  that  was  the  bill.  I  sent  the  bill 
away  by  this  boy,  the  same  bill  that  I  received.  Afterwards 
OflBcer  Kenney  and  the  messenger  boy  came  in.  The  bill  was 
not  returned  to  me.  I  never  had  the  bill  after  I  gave  it  to 
the  messenger  boy." 

It  seems  that  in  consequence  of  the  action  of  the  agent  that 
the  police  arrived  in  a  short  time  after  the  ticket  had  been 
purchased,  and  while  the  plaintiff  and  his  companion  were  sit- 
ting on  a  bench  outside,  and,  as  the  plaintiff  claims,  the  agent 
pointed  him  out  to  the  police  and  directed  them  to  arrest  him. 

He  was  arrested  and  brought  to  the  police  court,  when,  it 
appearing  that  the  bill  was  good,  he  was  discharged.  The 
transaction  immediately  preceding  the  arrest  is  thus  described 
by  the  plaintiff : — 

"  I  went  in  and  handed  him  in  a  five-dollar  bill  to  the  ticket 
agent;  asked  him  for  two  return  tickets  for  Rockaway;  he 
took  the  bill  and  looked  at  me;  I  thought  that  it  was  some 
young  man  that  might  have  known  me,  he  was  going  so  slow, 
going  to  make  the  change  and  give  me  the  tickets,  and  walked 
back  in  the  rear  of  the  office;  there  was  an  operator,  a  lady  sit- 
ting there;  he  had  some  conversation  with  her,  and  in  another 
corner  was  a  boy,  —  in  another  corner  of  the  room ;  he  came 
back  to  me  and  looked  at  me  again;  I  says,  'You  ought  to  be  in 
a  little  more  hurry  than  that ';  he  did  n't  say  a  word,  but  handed 
me  out  the  change  and  my  return  tickets, — the  change  of  the 
five-dollar  bill,  which  I  think  was  four  thirty,  or  whatever  it 
was.  Then  we  walked  out  on  the  platform,  down  on  the  At- 
lantic Avenue  side,  and  sat  on  the  bench  of  the  station  plat- 
form for  ten  or  fifteen  minutes,  waiting  for  the  train  to  come 
up.  It  is  a  regular  platform;  I  think  there  is  a  porch  over  it. 
I  did  not  have  to  pass  through  a  gate  to  go  to  it." 

After  the  plaintiflF  was  pointed  out  to  the  police  by  the  agent, 
he  was  brought  into  the  ticket-office,  and  the  agent  then  charged 
him  with  having  passed  to  him  a  five-dollar  counterfeit  bill, 
which  the  plaintiff  denied,  but  gave  to  the  agent  another  bill 
in  its  place.  The  agent  denied  that  he  gave  any  direction  to 
the<police  to  make  the  arrest,  and  there  was  some  question  on 
the  trial  as  to  whether  the  bill  that  was  actually  passed  by  the 
plaintiflF  was  the  bill  produced  before  the  police  magistrate, 
and  found  by  him  to  be  good;  but  these  questions  must  be  re- 
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garded  as  settled  in  the  plaintiff's  favor  by  the  verdict  of  the 
jury. 

Assuming,  as  we  must,  that  the  agent  directed  the  arrest, 
and  that  the  plaintiflf  had  committed  no  offense  that  justified 
it,  the  question  still  remains,  whether  the  agent  was  acting  in 
the  line  of  his  duty,  so  as  to  make  the  defendant  responsible 
for  his  acts.  It  is  quite  clear  from  the  evidence  that  the  agent 
was  first  put  upon  his  guard,  and  in  fact  set  in  motion,  not  by 
any  direction  from  the  defendant,  but  by  the  police.  When 
he  took  the  bill,  he  knew,  or  at  least  believed,  it  to  be  a  counter- 
feit, but  notwithstanding  this,  he  gave  the  plaintiflf  defendant's 
property  for  it,  whereas  it  was  his  duty,  considering  him 
merely  as  the  agent  of  the  defendant,  to  refuse  it.  He  did 
not  take  the  bill  in  the  course  of  his  business  as  agent,  but  for 
the  purpose  of  entrapping  persons  that  he  believed  to  be 
engaged  in  the  commission  of  crime.  This  may  have  been 
laudable  enough  on  his  part  as  a  citizen,  or  as  a  person  aiding 
the  police,  but  he  was  not  acting  in  the  line  of  his  duty  as 
defendant's  agent.  If  he  had  been  cheated  or  imposed  upon 
by  the  plaintiflf,  or  if  he  honestly  believed  he  had  been,  and 
then  attempted  to  recover  what  he  had  or  supposed  he  had 
lost  by  the  arrest  of  the  plaintiflf,  it  might  then  be  said  that  he 
was  engaged  in  the  protection  of  the  property  and  interest  of 
the  defendant,  and  therefore  acting  within  the  line  of  his 
duty.  But  here  a  ticket-agent  of  a  railroad  deliberately  takes 
from  a  person  applying  to  purchase  a  ticket  what  he  believes 
to  be  a  counterfeit  five-dollar  bill,  not,  of  course,  in  good  faith, 
or  in  the  regular  and  ordinary  course  of  his  business,  but  for 
the  purpose  of  aiding  the  police  in  the  detection  of  criminals, 
and  then  immediately  directs  the  arrest  of  the  person  from 
whom  he  took  the  bill;  such  an  act  on  his  part  is  not  binding 
on  his  principal.  If  he  was  in  fact  acting  within  the  scope 
and  in  the  line  of  his  duty,  he  would  have  refused  to  receive 
what  he  believed  to  be  counterfeit  money  for  the  property  of 
bis  principal,  and  would  have  refused  to  part  with  such  prop- 
erty, except  upon  receipt  of  what,  at  least,  he  believed  to  be 
good  money.  The  defendant,  as  a  citizen,  might,  with  perfect 
propriety,  render  to  the  police  such  services  as  he  could  in  pro- 
curing the  detection  and  arrest  of  persons  engaged  in  passing 
counterfeit  money,  but  it  does  not  follow  that  all  his  acts  in 
that  respect  are  binding  on  the  defendant.  The  charge,  there- 
fore, that  the  defendant  procured  the  plaintiflf  to  be  arrested 
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without  cause  was  not  made  out,  as  the  act  of  the  ticket  agent 
in  this  respect  cannot  be  attributed  to  them. 

The  remaining  question  is,  whether  it  was  shown  that  the 
defendant  is  liable  for  a  breach  of  its  contract  with  the  plaintiff 
as  a  passenger,  or  for  neglect  of  any  duty  it  owed  to  him, 
growing  out  of  the  relation  of  passenger  and  carrier.  The 
law  is  settled  that  a  common  carrier,  by  its  contract  of  trans- 
portation, undertakes  to  protect  the  passenger  against  any 
injury  arising  from  the  negligence  or  willful  misconduct  of 
its  servants  while  engaged  in  performing  a  duty  which  the 
carrier  owes  to  him:  Stewart  v.  Brooklyn  &  C.  R.  R.  Co.y  90 
N.  Y.  588j  43  Am.  Rep.  185. 

Upon  the  facts  disclosed  by  the  record,  it  is  very  diflficult  to 
bring  this  case  within  that  principle.  All  we  know  with 
respect  to  the  duties  of  the  agent  is,  that  he  sold  tickets  at  the 
station  from  a  place  behind  a  window  in  the  waiting-room. 
It  does  not  appear  that  he  had  any  charge  of  the  place  where 
the  plaintifif  was  when  arrested,  or  that  the  plaintiff  was, 
within  the  meaning  of  the  decisions,  in  his  custody  or  under 
hifl  protection,  or  that  the  ticket  agent  was  intrusted  by  the 
defendant  with  any  powers  or  duties  with  respect  to  the  exe- 
cution of  contracts  for  the  transportation  of  passengers. 
Upon  the  facts  disclosed  at  the  trial,  it  would  be  quite  diflBcult, 
if  not  impossible,  to  classify  the  act  of  the  agent,  in  pointing 
out  the  plaintiff  to  the  police  and  directing  his  arrest,  as  negli- 
gence or  willful  misconduct.  There  can  be  no  doubt  that  a 
conductor,  or  like  agent  of  a  carrier  of  passengers,  who  has 
them  in  his  charge  and  under  his  care,  may  violate  the  duty 
which  he  owes  to  them  by  directing  an  arrest  without  cause, 
for  which  his  principal  may  be  held  liable,  but  sufficient  was 
not  shown  in  this  case  to  bring  it  within  that  rule. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event.         

JnsncBS  Earl  and  Finch  joined  in  a  dissenting  opinion,  written  by  tha 
former,  in  which  it  was  argaod  that  while  the  plaintiff  was  waiting  for  his 
train  he  was  entitled  to  a  safe  place  in  which  to  sit,  and  the  carrier  was  under 
obligation  to  protect  him  from  injury  from  the  careless  or  willful  misconduct 
of  its  agents  or  servants:  Carpenter  v.  Boston  etc.  R.  R.  Co.,  97  N.  Y.  494;  49 
Km.  Rep.  540;  Hamel  v.  N.  Y.  «fe  B.  F.  Co.,  125  N.  Y.  707;  Steuxxrt  ▼.  Brookly 
etc  R.  R.,  90  N.  Y.  688;  43  Am.  Rep.  185;  IhoinelU  v.  N.  T.  C.  A  H.  R.  R., 
120  N.*Y.  117;  HanuUm  v.  T.  A.  R.  R.,  53  N.  Y.  26;  that  it  was  not 
material  what  the  ticket  agent's  motives  were,  and  that  no  qaestion  was  mad* 
at  the  trial  as  to  the  extent  of  hi«  authority;  that  he  was,  in  all  the  evideno* 
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and  proceedings  in  the  trial  coart,  spoken  of  and  treated  aa  the  agent  in  oharg» 
of  the  train  where  the  arrest  was  made. 

Railroad  Companiss  —  Liabilitt  to  Pasaengbrs  tor  Acts  ot  SKRVAN'ra. 
—  Oue  of  the  obligations  that  a  carrier  assumes  is  that  of  protecting  its  pas« 
sengers  against  insult  or  injury  caused  by  the  misconduct  of  its  servants: 
DwinelU  v.  New  York  etc  R.  R.  Co.,  120  N.  Y.  117;  17  Am.  St  Rep.  611,  and 
note;  Louitville  etc  R.  R.  Co.  v.  Ballard,  85  Ky.  307;  7  Am.  St.  Rep.  600,  and 
note.  A  railway  company  is  liable  for  the  false  imprisonment  of  a  passenger, 
caused  by  one  of  its  gate-keepers:  Ljftieh  v.  Metropolitan  etc  Ry  Co.,  90  N.  Y. 
77;  43  Am.  Rep.  141.  As  to  the  liability  of  a  railroad  company  for  the  act 
of  its  ticket  agent  in  causing  the  arrest  of  a  person  for  passing  counterfeit 
money,  see  note  to  Chicago  etc  R.  R.  Co.  r.  Flexman,  42  Am.  Rep.  38.  'A 
street-railway  company  is  liable  for  the  unlawful  arrest  of  a  passenger  on  » 
charge  made  by  one  of  its  drivers  that  the  passenger  had  passed  coontarftit 
coin:  LaJUU  v.  New  Orkan*  etc  R.  R.  Co.,  43  I*.  Ann.  34. 


ROMAINB    V.    ChAUNOBT. 
[129  Nxw  YoBK,  CM.] 

AUMOHT  IS  AH  Allow  AHCS  for  support  and  maintenance,  having  no  other  par* 
pose  and  providing  for  no  other  object.  Like  the  alimetUum  of  the  oiril 
law,  from  which  the  word  was  evidently  derived,  it  respects  a  provision 
for  food,  clothing,  and  habitation,  or  the  necessary  support  of  a  wife, 
after  the  marriage  bond  has  been  severed,  and  when  sued  for,  it  it  not  so 
much  in  the  nature  of  the  payment  of  a  debt  aa  in  that  of  the  perform* 
ance  of  a  duty. 

Altuont  is  kot  Strictly  a  Dsbt  due  to  a  wife,  but  rather  a  general  datj 
of  support,  made  specific  and  measured  by  the  court. 

Creditor's  Bill  to  Reach  Alimony  Awardid  to  a  Divorobd  Wifb,  and 
to  apply  it  in  payment  to  a  debt  existing  before  soob  award  was  mada, 
cannot  be  sustained. 

Action  by  the  plaintiff  in  his  capacity  of  receiver,  appointed 
in  supplemental  proceedings  under  a  judgment  and  execution 
against  Maria  L.  Chauncey,  to  reach  funds  alleged  to  be  1q 
the  hands  of  her  former  husband,  Michael  Chauncey.  He  did 
not  have  any  money  or  property  belonging  to  her,  except  that, 
by  a  decree  of  divorce  against  him  and  in  her  favor,  he  had 
been  directed  to  pay  her  $350  monthly,  as  alimony.  Th» 
judgment  under  which  the  supplementary  proceedings  were 
prosecuted  was  recovered  more  than  four  years  before  the  decree 
of  divorce  awarding  alimony  was  rendered.  A  demurrer  to 
the  plaintiff's  complaint  was  overruled  by  the  trial  court,  but 
on  appeal  to  the  general  term,  the  action  of  the  trial  court  was 
reversed,  and  an  order  made  sustaining  the  demurrer,  and  di- 
recting final  judgment  in  favor  of  the  defendants,  unless  aa 
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appeal  should  be  taken  within  sixty  days.    The  plaintifif  there- 
upon appealed. 

George  V.  N.  Baldwin,  for  the  appellant. 

Noel  Qale,  for  the  respondents. 

Finch,  J.  This  case  presents  an  interesting  question  which 
we  are  called  upon  for  the  first  time  to  decide.  There  are  no 
direct  and  conclusive  precedents  to  be  followed,  no  explicit 
and  specific  statutes  coming  with  an  appropriate  direction, 
but  only  a  broad  general  rule  on  the  one  side,  and  a  just  and 
strong  necessity  for  an  exception  to  it  on  the  other.  The 
question  is,  whether  alimony,  awarded  to  an  innocent  wife  by 
a  court  of  equity  as  incidental  to  a  decree  of  divorce  in  her 
favor,  can  be  appropriated  by  her  creditor  to  the  discharge  of 
a  debt  contracted  by  her,  and  actually  subsisting  prior  to  th» 
date  of  the  decree.  The  question  was  different  in  Stevenson. 
V.  Stevenson,  34  Hun,  157,  cited  as  a  pertinent  authority,  for 
in  that  case  the  decree  of  divorce  was  granted  in  1855,  and 
the  creditor's  judgments  obtained  in  1880.  A  debt  contracted 
by  the  wife  after  the  decree,  presumably  for  her  support,  and 
with  natural  reliance  upon  the  alimony  by  the  creditor  as  the 
means  of  payment,  stands  upon  a  very  different  footing  from 
a  debt  of  the  wife  contracted  prior  to  or* during  the  marriage 
and  before  its  judicial  dissolution.  In  the  latter  case,  two  new 
elements  enter  into  the  question:  one,  the  imposition  of  an 
unfounded  duty  on  the  husband;  and  the  other,  a  perversion 
of  the  decree  from  its  definite  and  intended  purpose,  and  from 
that  authorized  by  the  law. 

Alimony,  as  we  all  understand,  is  an  allowance  for  support 
and  maintenance,  having  no  other  purpose  and  provided  for 
no  other  object.  Like  the  alimentum  of  the  civil  law,  from 
which  the  word  was  evidently  derived,  it  respects  a  provision 
for  food,  clothing,  and  a  habitation,  or  the  necessary  support 
of  the  wife,  after  the  marriage  bond  has  been  severed;  and  since 
what  is  thus  necessary  has  more  or  less  of  relation  to  the  con- 
dition, habit  of  life,  and  social  position  of  the  individual,  it  is 
graded  in  the  judgment  of  a  court  of  equi.y  somewhat  by 
regard  for  these  circumstances,  but  never  loses  its  distinctive 
character.  If  sometimes,  as  the  appellant  claims,  regard  is 
had  to  the  brutal  and  inhuman  conduct  of  the  husband 
{Burr  V.  Burr,  10  Paige,  20),  it  serves  only  to  make  the  court 
less  considerate  of  his  situation,  and  more  liberal  in  its  view  of 
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the  necessities  of  the  wife.  Thus  the  prevailing  rule  in  this 
country  is  said  to  be,  that  where  the  wife  has  sufficient  means 
to  support  herself  in  the  rank  of  life  to  which  she  belongs,  no 
alimony  will  be  allowed:  1  Am.  &  Eng.  Ency.  of  Law,  485; 
and  where  the  parties  are  living  apart,  under  an  agreement  of 
separation,  by  the  terms  of  which  the  husband  has  provided 
adequate  means  of  support,  no  temporary  alimony  will  be  given: 
Collins  V.  Collins,  80  N.  Y.  1.  And  when  awarded,  it  is  not 
BO  much  in  the  nature  of  a  payment  of  a  debt  as  in  that  of  the 
performance  of  a  duty.  During  the  marriage,  the  husband 
owes  to  the  wife  the  duty  of  support  and  maintenance,  although 
owing  her  no  debt  in  the  legal  sense  of  the  word;  but  under 
the  modern  statutes,  he  does  not  owe  to  her  the  duty  of  paying 
her  debts  contracted  before  the  marriage  or  thereafter,  if  they 
are  solely  hers,  and  not  at  all  his.  The  divorce,  with  its  inci- 
dental allowance  of  alimony,  simply  continues  his  duty  beyond 
the  decree,  and  compels  him  to  perform  it,  but  does  not  change 
its  nature.  The  divorce  and  consequent  separation  are  wholly 
his  own  fault,  and  do  not  relieve  him  from  the  continued 
performance  of  the  marital  obligation  of  support.  The  form 
and  measure  of  the  duty  are  indeed  changed,  but  its  substance 
remains  unchanged.  The  allowance  becomes  a  debt  only  in 
the  sense  that  the  general  duty  over  which  the  husband  had 
a  discretionary  control  has  been  changed  into  a  specific  duty, 
over  which,  not  he,  but  the  court,  presides.  The  authorities, 
therefore,  cited  to  the  effect  that  alimony  is  not  strictly  a  debt 
due  to  the  wife,  but  rather  a  general  duty  of  support,  made 
specific  and  measured  by  the  court,  seem  to  me  to  be  well 
founded:  Wallingsford  v.  Wallingsford,  6  Har.  &  J.  485;  Dan- 
ieh  v.  Lindley,  44  Iowa,  567;  Burr  v.  Burr,  7  Hill,  207; 
GuentherY.  Jacobs,  44  Wis.  354;  Crain  v.  Cavana,  62  Barb. 
109;  Jordan  v.  Westerman,  62  Mich.  170.  And  so  it  follows 
that,  as  during  the  marriage,  the  husband,  while  bound  to  sup- 
port the  wife,  was  not  bound  to  pay  her  pre-existing  or  separate 
debts,  so,  after  the  divorce,  he  must  continue  the  support,  but 
is  not  required  to  pay  out  of  his  means  furnished  for  that  pur- 
pose the  wife's  antecedent  debt.  The  decree  cannot  logically 
work  the  miracle  of  transforming  the  duty  which  he  does  owe 
Into  one  which  he  does  not  and  never  did  owe;  and  yet  that 
result  is  inevitable  if  the  antecedent  creditor  is  at  liberty  to 
swoop  down  upon  the  provision  and  carry  it  away  for  his  own 
Qse. 
That  result  aooomplishes  another  thing.     It  perverts  and 
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nullifies  the  decree  of  the  court,  and  leaves  the  judgment  spe- 
cifically made  for  one  purpose  to  operate  wholly  for  another, 
and  80  obstruct  and  destroy  the  humane  intent  of  the  law. 
There  is  no  doubt,  of  course,  that  the  wife's  right  to  alimony 
<;ome8  from  the  statute  and  not  from  the  common  law.  If  that 
proposition  needed  the  aid  of  a  full  and  historical  argument  in 
its  support,  such  has  already  been  furnished  by  this  court:  JEr- 
kenhrach  v.  Erkenbrach,  96  N.  Y.  456.  We  must  look  then  to  the 
provisions  of  the  Code  of  Civil  Procedure,  which  has  recast  and 
reproduced  the  terms  of  the  previous  statutes,  to  see  when  and 
for  what  purpose  alimony  may  be  allowed.  Section  1769  reg- 
ulates the  temporary  alimony  which  may  be  awarded  pendente 
lite.  The  terms  of  the  provision  are,  that  in  an  action  for  an 
absolute  divorce  or  for  a  separation,  the  court  may,  in  its  dis- 
cretion, make  orders  requiring  the  husband  to  pay  any  sum  or 
fiums  of  money  necessary  to  enable  the  wife  to  defend  the  action, 
i)r  to  provide  suitably  for  the  education  and  maintenance  of 
the  children  of  the  marriage,  or  for  the  support  of  the  wife,  hav- 
ing regard  to  the  circumstances  of  the  respective  parties.  It 
seems  to  me  impossible  to  misunderstand  the  force  or  meaning 
of  that  provision.  Its  palpable  purpose  is  to  enable  the  wife 
to  prosecute  her  suit,  and  save  her  from  starvation  or  beggary 
during  the  process.  Is  it  conceivable  that  the  court  making 
such  order  is  bound  to  stand  silent  and  submissive  while  the 
whole  scope  and  purpose  of  its  provision  is  perverted  and  nul- 
lified? If  that  be  so,  the  law  of  divorce  has  no  help  or  remedy 
for  the  injured  wife  who  happens  to  be  in  debt.  She  cannot 
hire  counsel  or  feed  herself  and  her  children  pending  the  liti- 
gation, because  her  pre-existing  creditor  seizes  the  humane 
provision  at  the  moment  it  is  made.  The  court  might  as  well 
not  make  it  at  all,  and  simply  say  there  is  no  divorce  or  de- 
fense for  an  indebted  wife.  Undoubtedly,  in  such  a  known 
state  of  the  law,  the  court  would  find  some  way  of  making  its 
^rder  efi'ective,  as  perhaps  by  interposing  a  trustee  in  behalf  of 
the  wife,  but  no  one  has  ever  yet  supposed  that  such  a  safe- 
guard was  needed.  And  why  should  it  be?  The  antecedent 
creditor  has  no  equity  against  the  fund;  the  husband  is  not 
bound  to  furnish  it  for  such  creditor's  benefit,  nor  the  wife  to 
accept  it  under  a  rule  which  gives  her  a  stone  when  she  asks 
for  bread.  And  of  such  character  has  the  allowance  of  tem- 
porary alimony  been  considered  that  an  assignment  of  it  by 
the  wife  to  her  solicitor  as  compensation  for  his  services  has 
been  disregarded  and  set  aside,  as  being  a  misappropriation  of 
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K  fund  awarded  for  a  special  purpose:  Jordan  v.  Westermanf 
62  Mich.  170. 

Similar  considerations  pertain  to  section  1759  of  the  code, 
which  reguLites  permanent  alimony.  The  second  subdivision 
is  this:  "The  court  may,  in  the  final  judgment  dissolving  the 
marriage,  require  the  defendant  to  provide  suitably  for  the  ed- 
ucation and  maintenance  of  the  children  of  the  marriage,  and 
for  the  support  of  the  plaintiflf  as  justice  requires,  having  re- 
gard to  the  circumstances  of  the  respective  parties."  Thus 
the  court  miay  require  the  husband  to  provide  for  the  support 
of  the  wife,  but  may  not  require  him  to  furnish  a  fund  for  the 
payment  of  her  debts.  He  never  stood  under  that  obligation, 
and  the  decree  of  divorce  cannot  impose  it.  He  has  a  right  to 
insist  that  his  allowance  shall  not  be  diverted  to  a  use  for 
which  he  did  not  in  fact  supply  it,  and  was  under  no  obliga* 
lion  to  supply  it,  and  to  resist,  as  he  stands  here  resisting,  a 
claim  upon  it  which,  as  against  him,  is  wholly  unauthorized,^ 
and  a  complete  perversion  both  of  the  decree  and  of  his  duty. 
The  plaintiff,  in  his  character  of  receiver  for  the  judgment  cred- 
itor, comes  into  a  court  of  equity  in  pursuit  of  equitable  relief, 
into  the  same  court  which  devoted  the  fund  to  the  support  of 
the  wife,  and  should  decently  respect  its  own  authority,  and 
asks  the  aid  of  that  tribunal  to  practically  nullify  its  decree, 
to  abandon  its  humane  purpose,  to  join  in  an  indirect  robbery 
of  the  husband,  to  pervert  his  allowance  to  an  end  which  he 
never  sanctioned  and  was  not  bound  to  sanction,  and  to  disre> 
gard  the  public  policy  which  seeks  to  protect  wife  and  children 
from  the  pauper's  necessity  and  fate;  and  he  asks  this  with* 
out  a  pretense  of  special  equity  against  the  fund,  and  solely 
on  the  basis  of  a  hard  legal  right  I  have  only  to  say  that  I 
think  equity  ought  not  to  give  him  that  aid,  but  that,  having 
both  the  power  and  the  opportunity  to  prevent  the  perversion 
of  its  purpose  and  to  make  effective  and  protect  its  own  decree, 
it  should  avail  itself  of  that  opportunity  and  exercise  that 
power  by  the  simple  process  of  refusing  its  assistance.  Under 
some  circumstances,  the  court  might  be  troubled  to  compel 
respect  for  its  purpose  and  prevent  a  perversion  of  its  order; 
but  there  is  no  such  difficulty  where  the  wrong  cannot  be  done 
except  by  the  consent  and  with  the  active  participation  of  the 
court.  We  have  a  right  to  refuse  our  assistance,  not  merely 
because  the  equities  are  balanced,  but  because  those  of  the 
defendants  are  superior  and  ought  to  prevail. 

I  can  see  the  possibility  and  realize  the  plausible  force  of 
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one  criticism  upon  this  view  of  the  subject;  and  that  is,  that 
there  is  a  legal  judgment  which  cannot  be  satisfied  by  execu- 
tion, and  the  creditor  has  a  right  to  pursue  in  equity  the  debt- 
or's equitable  assets,  and  the  court  has  no  right,  upon  some 
sentimental  view  of  the  subject,  to  withhold  its  aid.  Exactly 
all  that  is  true;  but  it  assumes  the  precise  point  of  the  dispute, 
that  the  wife's  alimony  is  an  equitable  asset,  liable  generally  as 
property  to  the  payment  of  her  debts.  It  is  property  in  one 
sense,  but  not  in  the  broad  general  sense  of  the  term.  It  is  a 
specific  fund  provided  for  a  specific  purpose,  with  restraint 
and  limitation  written  all  over  its  face  by  the  very  law  and 
decree  which  brought  it  into  existence.  And  here  I  think  we 
may  wisely  avail  ourselves  of  one  of  the  analogies  which  the 
general  term  opinion  has  furnished  for  our  use.  Policies  of 
life  insurance  in  favor  of  the  wife  on  the  life  of  the  husband 
we  have  persistently  held  to  be  non-assignable:  Eadiev.  Slim- 
mon,  26  N.  Y.  9;  82  Am.  Dec.  395.  We  determined  that  their 
peculiar  character  and  purpose  necessarily  took  from  them  the 
ohief  and  most  important  characteristic  of  property  in  general. 
As  I  read  the  later  case  of  Baron  v.  Brummer,  100  N.  Y.  372, 
^6  distinctly  held  "that  such  policies  should  not  be  subjected 
to  the  lien  of  creditors,  either  of  husband  or  wife;  as  to  the 
former,  by  the  express  words  of  the  statute,  and  as  to  the  latter, 
by  the  determination  of  the  courts."  We  took  from  them  the 
transferable  characteristic  of  property  as  such,  and  tied  them 
•closely  to  their  lawful  object  and  purpose.  The  argument 
made  now  would  convict  us  of  error  then.  Alimony  allowed 
by  an  order  is,  in  one  sense,  a  debt  due  and  to  become  due  to 
the  wife,  and  her  property.  In  the  same  sense,  a  life  policy  is 
a  debt  to  become  due,  or  due  as  to  its  dividends,  and  is  prop- 
erty in  the  hands  of  the  assured.  The  whole  force  of  the 
argument  lies  in  steadily  ignoring  the  quality  and  character  of 
the  property,  and  treating  it  as  ordinary  and  general  assets. 
The  appellant's  criticism  upon  this  analogy  is,  that  the  doctrine 
as  to  life  insurance  policies  was  dictated  by  the  act  of  1840, 
and  rested  specially  upon  the  provisions  of  that  act.  So  much 
is  undoubtedly  true,  but  does  not  at  all  disturb  the  analogy, 
for  in  the  present  case  the  similar  construction  is  dictated  by 
"the  statutes  of  divorce,  and  is  derived  from  the  character  of 
theiPprovisions.  In  both  cases,  a  thing  which  might  have  had 
the  general  and  ordinary  characteristics  of  property,  transfer- 
able by  sale  and  liable  to  creditors,  is  taken  out  of  that  broad 
-category  by  the  terms  of  the  statutes,  whose  obvious  purpose 
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and  aim  require  a  restriction  and  limitation  to  which  property 
in  general  is  not  subjected.  This  class  of  cases  indicates  that 
the  question  is  not  one  of  exemptions,  but  of  the  right  of 
creditors  to  a  particular  fund,  which  fund,  created  by  equity^ 
should  have  the  protection  of  equity.  It  does  not,  therefore^ 
answer  the  view  we  have  taken  of  the  duty  of  the  court  ii> 
this  case  to  appeal  to  the  general  law  of  j)roperty,  and  the 
general  duty  of  the  court  in  respect  thereto.  The  question 
concerns  a  species  of  property  of  a  peculiar  and  specific  char- 
acter, created  and  existing  for  one  purpose  only,  and  whose 
express  limitations  take  it  out  of  the  general  rule. 

The  doctrine  which  I  have  here  invoked,  that  a  court  of 
equity,  when  applied  to  for  its  active  assistance  in  the  enforce- 
ment of  a  claim  founded  upon  a  bare  legal  right,  will  refuse 
its  aid  where  granting  it  would  work  injustice,  or  would  im- 
pose conditions  calculated  to  mitigate  or  remove  the  injustice^ 
has  been  repeatedly  asserted  under  the  old  law,  which  permit- 
ted the  husband  to  reduce  to  his  possession  and  become  the 
owner  of  the  wife's  personal  property.  In  such  cases,  equity, 
not  denying  the  legal  right,  has  yet  invariably  limited  and 
qualified  it  by  recognizing  and  protecting  the  wife's  equity, 
not  only  against  the  husband,  but  against  his  assignee  or 
judgment  creditor.  In  Smith  v.  Kane,  2  Paige,  303,  the  chan- 
cellor did  not  hesitate,  where  the  wife's  property  was  less  than, 
was  needed  for  her  support,  to  refuse  relief  entirely,  and  dis- 
solve the  injunction.  This  class  of  cases  is  pertinent  only 
upon  the  right  of  the  court  to  withhold  its  aid  where  the  legal 
claim,  however  valid,  is  wielded  to  effect  a  wrong.  The  equity 
of  the  husband  in  the  present  case  to  prevent  a  perversion  of 
his  allowance  to  an  unlawful  purpose  is  entirely  clear;  that 
of  the  wife,  to  receive  it  under  the  decree  for  the  specific  pur- 
pose which  led  to  its  award,  I  think  also  should  prevail  over 
the  creditor's  claim.  During  the  marriage,  he  had  no  right^ 
legal  or  equitable,  against  her  support  furnished  by  the  hus- 
band, and  after  its  dissolution,  without  her  fault,  she  ought 
not  to  be  put  in  a  worse  condition.  When  to  these  equities 
are  added  the  duty  of  the  court  to  control  and  make  effectual 
its  own  decree,  and  the  public  policy  in  which  its  provision  i» 
founded,  it  seems  to  me  that  no  doubt  is  left  as  to  the  right  of 
the  court  to  dismiss  the  creditor,  and  refuse  him  the  relief  he 
asks. 

The  judgment  of  the  general  term  should  be  affirmed,  with 
costs. 
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Marriage  and  Divorce  —  Alimony^  What  is. — Alimony  i»  an  allow- 
ance made  to  a  woman  on  a  decree  of  divorce  for  her  support  oat  of  the  es- 
tate of  her  husband:  Adama  v.  Storey,  135  III.  448;  25  Am.  St  Rep.  392,  and 
note;  note  to  Buckminster  v.  Buckminster,  88  Am,  Dec.  659;  extended  note  to 
JJethvin  ▼.  Methvin,  60  Am.  Dec.  665-682. 

Marbiage  and  Ditorcs  —  Alimony.  —  A  wife  cannot  contract  a  debt  with 
respect  to  an  allowance  for  alimony  in  advance  of  the  decree  of  divorce: 
Jordan  y.  Weatermant  62  Mich.  170;  4  Am.  St  Rep.  83& 
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Statots  ot  Fkaxtds.  — Pabol  License  to  Boild  and  Maintaik  a  Wall  on 

the  land  of  another,  though  fully  executed,  is  revocable,  and  therefore 

equity  will  not  enjoin  the  removal  of  such  wall  by  the  land-owner. 
Sfboifio  Perfobmance  cannot  be  enforced  in  equity  of  a  parol  contract  for 

an  interest  in  land,  unless  such  contract  is  definite  and  certain  in  all  its 

parts. 

Action  to  enjoin  the  tearing  down  of  a  stone  wall.  Judg- 
ment in  favor  of  the  plaintiff  in  the  trial  cooit  was  affirmed 
at  the  general  term. 

Lawrence  T,  Jones,  for  the  appellant, 

M.*M.  Waters,  for  the  respondent. 

Andrews,  J.  This  case  presents  a  question  of  importance 
from  the  principle  involved,  although  the  particular  interest 
affected  by  the  decision  is  not  large. 

The  action  was  brought  to  obtain  equitable  relief  by  injunc- 
tion to  restrain  the  defendant  from  tearing  down  a  stone  wall 
erected  on  the  defendant's  land  by  the  plaintiff,  under  an 
alleged  parol  license  from  the  defendant,  and  in  the  erection 
of  which  the  plaintiff  expended,  in  labor  and  materials,  a  sum 
exceeding  one  hundred  dollars.  The  parties  are  the  owners  of 
adjoining  lots  fronting  upon  a  public  street.  The  plaintiff's 
lot  is  west  of  the  lot  of  the  defendant.  The  land,  in  its  natu- 
ral state,  descended  toward  the  east.  In  1886,  the  plaintiff 
graded  his  lot,  and  in  so  doing  raised  an  embankment  several 
feet  high  along  his  eastern  line,  adjacent  to  the  lot  of  the  de- 
fendant, and  erected  a  house  on  his  lot.  In  1887,  the  defend- 
ant graded  his  lot,  and  excavated  the  earth  up  to  his  west 
line,  adjacent  to  the  embankment  on  the  plaintiff's  lot,  to  the 
depth  of  four  or  more  feet,  thereby  removing  the  natural  sup- 
port to  the  lot  of  the  plaintiff  as  it  was  in  its  original  state. 
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Before  the  defendant  had  completed  his  excavation,  the  parties 
had  an  interview,  and  the  question  of  the  support  of  the  plain- 
tiflF's  embankment  arose.  The  phuntiflF  claimed  that  the  de- 
fendant was  bound  to  build  a  wall  where  his  excavation  was. 
The  defendant  denied  his  obligation  to  do  so,  and  referred  to 
the  fact  that  the  plaintiff  had  raised  his  land  several  feet 
higher  than  it  was  in  its  natural  state.  The  plaintiff  wanted 
the  defendant  to  sell  hira  two  feet  of  his  land  to  build  a  wall 
upon,  which  the  defendant  declined  to  do. 

Both  parties  agree  that  the  wall  was  spoken  of.  The  plain- 
tiff testified  that  nothing  was  said  between  them  as  to  what 
kind  of  a  wall  the  plaintiff  would  build,  nor  as  to  its  height, 
dimensions,  or  quality.  The  defendant,  on  the  other  hand, 
testified  that  the  plaintiff  stated  he  would  build  a  wall  laid  up 
in  mortar,  pointed  on  the  side  facing  the  defendant's  (proposed) 
house,  and  cement  it  on  the  top  with  Portland  cement.  Some 
days  after  the  interview,  and  on  the  thirteenth  day  of  April, 
1887,  the  defendant  addressed  a  letter  to  the  plaintiff,  in 
which,  after  referring  to  their  previous  interview,  he  said: 
"While  perfectly  satisfied  that  I  am  justified  in  grading  my 
lot  as  far  as  I  have  done,  and  that  if,  at  any  time,  your  em- 
bankment should  topple  over  on  ray  land,  that  I  could  claim 
damages,  yet,  perhaps,  I  was  a  little  hasty  and  somewhat  un- 
reasonable with  you  the  other  night,  and  although  I  came 
away  fully  determined  to  stand -on  my  rights  and  keep  every 
inch  of  ground  that  belonged  to  me,  since  then  I  have  thought 
the  matter  over  seriously,  put  myself  in  your  place,  so  to  speak, 
and  decided  to  give  you  two  feet  asked  for  to  build  your  wall 
on."  The  plaintiff,  on  the  same  day,  replied  in  writing,  say- 
ing: "  I  will  be  glad  to  accept  your  offer  in  the  spirit  in  which 
it  was  given,  and  thus  end  a  disagreement,  etc.  I  expect  to 
go  to  work  immediately  to  build  the  wall,  and  will  go  as  far 
into  my  bank  as  is  consistent  with  its  safety.  I  will  also 
modify  as  much  as  I  can  the  grade  of  the  bank  along  the  side 
and  the  front."  The  plaintiff  thereupon  proceeded  to  build  a 
wall  on  the  defendant's  land,  the  building  of  which  occupied 
four  or  five  days.  He  first  made  a  contract  with  a  mason  to 
build  a  mortared  wall,  and  lime  and  sand  were  drawn  upon 
the  place  to  be  used  therefor.  But  for  some  reason  he  changed 
his  mind,  and  he  built  the  wall  of  '*  flat,  ordinary  building- 
stone,  not  hewn  into  shape,  and  not  packed  into  regular  courses, 
nor  dressed  at  all,"  and  without  mortar  or  cement.  The  wall 
was  ninety  feet  in  length,  two  feet  or  less  in  width,  and  four 
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to  six  feet  high.  It  does  not  appear  that  the  defendant  saw 
the  wall  during  the  course  of  its  construction,  except  that  he 
"was  upon  the  lot  on  one  occasion  when  the  foundation  was 
being  laid,  nor  does  it  appear  that  he  knew  that  the  wall  was 
to  be  laid  up  loose,  or  at  any  time  consented  to  the  erection  of 
fiuch  a  wall  as  was  constructed.  Within  two  weeks  after  the 
vrall  was  completed,  he  notified  the  attorney  for  the  plaintiff, 
who,  at  the  request  of  his  client,  had  written  him  demanding 
a  deed  of  the  two  feet,  that  he  had  not  agreed  to  give  a  deed, 
and  that  the  wall  was  not  built  according  to  the  understand- 
ing, and  that  he  intended  to  tear  it  down. 

This  case  was  tried  and  decided  upon  the  theory  that  the 
plaintiff  had  a  license  from  the  defendant  to  build  the  wall 
on  his  land,  which,  when  executed,  became  in  equity  irrevo- 
cable. It  was  not  claimed  on  the  trial,  nor  is  it  now  claimed, 
that  there  was  any  contract  on  the  part  of  the  defendant  to 
cell  the  land  occupied  by  the  wall  to  the  plaintiff,  which,  by 
reason  of  part  performance,  equity  will  enforce.  The  claim 
and  the  finding  is,  that  the  license  to  enter  upon  the  defend- 
ant's land,  when  acted  upon  by  the  plaintiff,  conferred  upon 
him  a  right  in  equity,  in  the  nature  of  an  easement,  to  main- 
tain the  wall  on  the  defendant's  lot.  If  this  claim  is  well 
founded,  there  has  been  created,  without  deed  and  in  viola- 
tion of  the  statute  of  frauds,  an  interest  in  the  plaintiff  and 
his  assigns  in  the  land  of  the  defendant,  impairing  the  abso- 
lute title  which  he  theretofore  enjoyed,  and  subjecting  his 
land  to  a  servitude  in  favor  of  the  adjacent  property.  It  is 
quite  immaterial  in  result  that  this  interest  claimed,  if  it  ex- 
ists, is  equitable,  and  not  legal.  An  encumbrance  has  been 
created  upon  the  defendant's  lot,  and  his  ownership,  to  the 
extent  of  such  interest,  has  been  divested. 

We  are  of  opinion  that  this  judgment  is  opposed  to  the  rule 
of  law  established  in  this  state.  There  has  been  much  con- 
trariety of  decision  in  the  courts  of  different  states  and  juris- 
dictions. But  the  courts  in  this  state  have  upheld  with  great 
steadiness  the  general  rule  that  a  parol  license  to  do  an  act 
on  the  land  of  the  licensor,  while  it  justifies  anything  done 
by  the  licensee  before  revocation,  is,  nevertheless,  revocable 
at  the  option  of  the  licensor,  and  this,  although  the  intention 
was  t5  confer  a  continuing  right,  and  money  had  been  ex- 
pended by  the  licensee  upon  the  faith  of  the  license.  This  is 
plainly  the  rule  of  the  statute.  It  is  also,  we  believe,  the  rule 
required  by  public  policy.    It  prevents  the  burdening  of  lands 
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with  restrictions  founded  upon  oral  agreements  easily  mis- 
understood.  It  gives  security  and  certainty  to  titles,  which 
are  most  important  to  be  preserved  against  defects  and  qual- 
ifications not  founded  upon  solemn  instruments.  The  juris- 
diction of  courts  to  enforce  oral  contracts  for  the  sale  of  land 
is  clearly  defined  and  well  understood,. and  is  indisputable; 
but  to  change  what  commenced  in  a  license  into  an  irrevo- 
cable right,  on  the  ground  of  equitable  estoppel,  is  another 
and  quite  different  matter.  It  is  far  better,  we  think,  that 
the  law  requiring  interests  in  land  to  be  evidenced  by  deed 
should  be  observed,  than  to  leave  it  to  the  chancellor  to  con- 
strue an  executed  license  as  a  grant,  depending  upon  what, 
in  his  view,  may  be  equity  in  the  special  case.  There  are 
several  circumstances  in  the  present  case  which  render  the 
enforcement  of  such  a  jurisdiction  a  dangerous  precedent. 
The  only  license  claimed  is  contained  in  the  letter  of  April 
13th.  The  language  is:  "  I  have  decided  to  give  you  the  two 
feet  you  asked  for  to  build  your  wall  on."  How  far  the  wall 
was  to  extend,  its  character,  or  how  it  was  to  be  built,  is  not 
stated.  Referring  to  the  previous  interview  to  which  the 
letter  alludes,  the  evidence  of  the  plaintifiF  of  what  was  said 
at  the  interview  leaves  the  whole  matter  indefinite  and  un- 
certain. He  testifies  that  neither  the  description,  dimensions, 
and  character  of  the  proposed  wall  were  spoken  of.  The  tes- 
timony of  the  defendant  is  to  the  contrary,  but  perhaps  it  is 
to  be  assumed  that  the  trial  judge  adopted  the  testimony  of 
the  plaintiff". 

Upon  the  case  made  by  the  plaintiff  upon  the  letter  and  the 
prior  conversations,  if  it  was  a  case  of  contract,  it  is  difficult 
to  see  how  it  could  be  enforced  in  equity.  The  cases  are 
decisive  that  equity  will  only  enforce  a  parol  contract  for  an 
interest  in  land  when  the  contract  is  definite  and  certain  in  all 
its  parts.  The  extent  of  the  injury  which  will  be  suffered  un- 
less equity  intervenes  is  also  an  element  to  be  considered  when 
its  extraordinary  jurisdiction  is  invoked.  Here  the  amount 
expended  by  the  plaintiff  in  reliance  upon  the  license  was  com- 
paratively small.  The  most  reasonable  inference  is,  that  the 
plaintiff  confided  in  the  good  faith  of  the  defendant  as  bis  se- 
curity that  the  wail  would  be  permitted  to  remain.  It  does 
not  appear  that  anything  was  said  as  to  the  time  it  should  be 
maintained.  It  is  claimed  that  the  wall  was  built  for  the 
benefit  of  both  parties.  This  is  founded  on  the  assumption 
that  the  defendant's  excavation  removed  the  natural  support 
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of  the  plaintiflf's  land,  and  subjected  him  to  liability.  But 
this  would  not  take  the  case  out  of  the  statute,  nor  authorize 
the  interference  of  equity  to  enforce  the  license  as  a  grant  in 
equity.  The  same  element  of  common  benefit  is  found  in  the 
case  of  Cronhhite  v.  Cronkhite,  94  N,  Y.  323. 

The  trial  judge  refused  to  find  the  facts  as  to  the  eflfect  which 
would  have  followed  from  the  defendant's  excavation  in  case 
the  plaintiff's  land  had  continued  in  its  natural  state.  He 
tried  and  decided  the  case  on  the  theory  that  the  license  when 
executed  became  irrevocable.  In  this  we  think  he  erred.  The 
cases  of  Mumford  v.  Whitney,  15  Wend.  380,  30  Am.  Dec.  60, 
Wiseman  v.  Lxicksinger,  84  N.  Y.  31,  38  Am.  Rep.  479,  and 
Cronkhite  v.  Cronkhite,  94  N.  Y.  323,  are,  we  think,  decisive  of 
this  action. 

The  judgment  should  be  reversed. 


LiCKNSi  —  Parol  —  Rbvocation.  —  A  parol  license,  granted  without  con- 
sideration, is  revocable  at  pleasure:  Wheelock  v.  Noonan,  108  N.  Y.  179;  2 
Am.  St.  Rep.  405,  and  note.  A  license  by  the  owner  of  land  to  an  adjoining 
proprietor  to  join  fences  with  him  is  revocable:  Houx  y.  Seat,  26  Mo.  178; 
72  Am.  Dec.  202.  A  parol  license  to  build  a  house  on  the  land  of  another, 
though  executed,  is  revocable,  because  it  is  within  the  statute  of  frauds: 
Prince  v.  Case,  10  Conn.  375;  27  Am.  Dec  676,  and  note;  Johnson  y.  Skillmcm, 
29  Minn.  95;  43  Am.  Rep.  192,  and  note;  note  to  Hazeltony.  Putnam,  54  Am. 
Dec.  166;  extended  note  to  Serick  v.  Kern,  16  Am.  Dec.  501-506;  extended 
note  to  Bicker  v.  Kelly,  10  Am.  Dec.  40-45.  A  parol  license  to  enter  the  landa 
of  another  is  revocable,  though  the  licensee  has  entered  and  expended  money 
under  the  license:  Richmond  etc,  R.  R.  Co.  v.  Durham  etc  S'y  Co.,  104  N.  C. 
658;  HodgUna  v.  Farrington,  150  Mass.  19;  Sucker  r.  Botoden,  83  Me.  67. 

A  license  given  by  a  land-owner  to  build  a  levee  on  his  lands  for  the  pur* 
pose  of  protecting  the  land  from  overflow  is  not  revocable  after  the  levee  haa 
been  built:  Orimshato  v.  Belcher,  88  Cal.  217;  22  Am.  St.  Rep.  298.  Wher* 
money  has  been  expended  by  a  licensee  on  the  strength  of  his  license  it  b^ 
comes  irrevocable:  Fergtuon  v.  Spencer,  127  Ind.  66;  Curtia  v.  Za  Orandt 
Water  Co.,  20  Or.  34;  Pierce  v.  Cleland,  133  Pa.  St.  189;  Obnstead  r.  Abbott, 
61  Vt.  281. 

Specific  Performance  —  Certainty  Requisite  for.  —  A  bill  in  equity 
for  specific  performance  is  demurrable  where  it  is  not  certain  in  all  its  partst 
Iron  Age  Pub.  Co.  v.  Western  U.  Tel  Co.,  83  Ala.  498;  3  Am.  St.  Rep.  768, 
and  note.  Specific  performance  of  a  parol  contract  will  not  be  enforced  un« 
less  it  is  established  by  competent  proof  to  be  clear,  definite,  and  certain  in 
all  its  parts:  Hazelton  v.  Putnam,  2  Pinney,  107;  64  Am.  Dec.  158.  As  to  the 
certainty  in  contracts  requisite  for  specific  performance,  see  extended  note  to 
Atwood  V.  Cobb,  26  Am.  Dec.  661-671.  Where  the  terms  of  a  contract  are 
indefitfte  it  cannot  be  specifically  enforced:  HolUday  v.  Hubbard,  46  Minn. 
333;  Preston  Nat.  Bank  ▼.  Purifier  Co.,  84  Mich.  364;  OaUagher  v.  Oallagher, 
31  W.  Va-  9;  SmUh  v.  Taylor,  82  Cal.  533;  Potter  v.  Holliater,  45  N.  J.  Et^ 
608;  Nelson  v.  Kelly,  91  Ala.  569. 
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HORNTHAL    V.    BuRWBLL. 
[109  NoBTH  Carolina,  10.] 

OoNVLiOT  or  Laws  —  Chattbl  Mobtqagb  —  Attachment.  —  If  a  mortgagor 
of  personal  property  situated  in  one  state,  in  which  the  mortgage  is  duly 
recorded,  retains  possession  and  carries  the  property  into  another  stata, 
where  he  is  a  non-resident,  and  where  the  property  is  attached  and  sold 
ander  judgments  obtained  against  him  by  his  creditors  in  that  state,  the 
mortgagee  is  entitled  to  recover  the  value  of  the  mortgaged  property 
■old  from  such  judgment  creditors,  in  the  state  where  the  mortgage  was 
executed  and  recorded,  although  the  mortgage  was  void  aa  to  them  in 
the  other  state,  because  not  recorded  there. 

Attachment,  Stbictlt  Spkakinq,  is  not  a  Procbkdino  in  Rim,  and  the 
judgment  obtained  therein  is  conclusive  only  upon  the  actual  parties  and 
their  privies. 

Action  to  recover  the  value  of  certain  horses,  mules,  oxen, 
log-wagons,  and  other  property.  The  property  in  question  was 
owned  by  one  Moore  in  North  Carolina,  who,  being  indebted 
to  the  plaintiffs  there,  gave  them  a  chattel  mortgage  on  the 
property,  which  was  recorded  in  the  proper  county.  Moore, 
being  engaged  in  the  lumber  business,  retained  possession  of 
the  property,  and  took  it  with  him,  in  the  prosecution  of  his 
business,  into  Virginia,  where  the  mortgage  was  not  recorded, 
and  where  the  creditors  of  the  mortgagor  seized  the  mortgaged 
property  under  attachments,  and  obtaining  judgments,  sold 
it  in  satisfaction  of  their  debts.  By  the  law  of  Virginia,  chat- 
tel mortgages  are  void  against  creditors  except  from  the  date 
when  recorded.  This  action  was  brought  against  the  judg- 
ment creditors  of  the  mortgagor,  to  recover  the  value  of  the 
mortgaged  property  sold  by  them.     Defendants  claimed  by 

6W 
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demurrer  that,  upon  the  facts  stated,  plaintiffs  were  not  en- 
titled to  recover.  The  demurrer  was  overruled,  and  defend- 
ants refusing  to  answer,  judgment  was  rendered  for  plaintiffB, 
and  defendants  appealed. 

B.  B.  Winborne,  for  the  appellants. 

C,  L.  Pettigrew,  for  the  respondents. 

Shepherd,  J.  The  principle  embodied  in  the  maxim,  jWo- 
hilia  sequuntur  personam,  is  generally  recognized  in  all  civilized 
countries,  and  it  follows,  as  a  natural  consequence,  says  Story 
(Conflict  of  Laws,  383),  that  *'  the  laws  of  the  owner's  domi- 
cile (or  the  lex  loci  contractus)  should  in  all  cases  determine  the 
validity  of  every  transfer,  alienation,  or  disposition  made  by 
the  owner,  whether  it  be  inter  vivos  or  be  post  mortem."  The 
authority  of  such  laws,  however,  is  admitted  in  other  states,  not 
ex  propria  vigore,  but  ex  comitate,  and  hence  it  is  now  very  gen- 
erally held  that  when  they  "  clash  with  and  interfere  with  the 
rights  of  the  citizens  of  the  countries  where  the  parties  to  the 
contract  seek  to  enforce  it,  as  one  or  the  other  of  them  must  give 
way,  those  prevailing  where  the  relief  is  sought  must  have  the 
preference":  Oliver  v.  Townes,  14  Mart.  (La.)  93;  2  Kent's 
Com.  458;  Moye  v.  May,  8  Ired.  Eq.  131.  This  is  illustrated 
by  the  leading  case  first  cited,  where  a  ship  was  sold  in  Vir- 
ginia, and  was,  before  delivery,  attached  by  creditors  at  New 
Orleans.  The  court  held  the  sale  void  as  to  the  attaching 
creditors,  because  the  law  of  the  situs  required  an  actual  de- 
livery to  pass  the  title. 

So  in  the  case  of  Green  v.  Van  Buskirk,  7  Wall.  139,  an 
attachment  in  Illinois  was  sustained  as  against  a  mortgage 
executed  by  the  owner  in  New  York,  but  not  registered  in  Illi- 
nois, where  the  property  was  situated.  The  laws  of  that  state 
provided  that  the  mortgage  should  be  "  void  as  against  third 
persons  unless  acknowledged  and  registered,  and  unless  the 
property  be  delivered  to  and  remain  with  the  mortgagee.  This 
principle,  however,  has  no  application  to  a  case  like  ours, 
where  the  mortgage  was  executed  and  duly  registered  accord- 
ing to  both  the  law  of  the  domicile  and  the  law  of  the  situs. 
The  property  was  situated  in  this  state,  and  the  title  of  the 
mortgagees  perfected  here.  This  being  so,  we  think  it  quite 
clear  fhat  the  removal  of  the  property  to  another  state  could 
not  deprive  the  mortgagees  of  their  rights. 

In  support  of  this  position,  there  seems  to  be  a  consensus  of 
judicial  opinion.     Even  in  Louisiana  (whose  courts  were,  per- 
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liaps,  among  the  most  prominent  in  giving  effect  to  the  law  of 
the  situs  as  above  explained),  there  has  never  been  any  doubt 
upon  this  question.  On  the  contrary,  in  Thuret  v.  Jenkins,  7 
Mart.  (La.)  318,  12  Am.  Dec.  508,  it  was  held  that  where  the 
title  had  passed,  "  the  circumstance  of  the  chattel  being  after- 
wards brought  into  a  country,  according  to  the  law  of  which 
the  sale  would  be  invalid,  would  not  affect  it."  The  doctrine 
of  this  case  has  since  been  affirmed  in  Southern  Bank  v.  Wood, 
14  La.  Ann.  554;  74  Am.  Dec.  446. 

To  the  same  effect  is  Langworthy  v.  Little,  12  Cush.  109, 
where  Shaw,  C.  J.,  says  that  "  a  party  who  obtains  a  good  title 
to  property,  absolute  or  qualified,  by  the  laws  of  a  sister  state 
is  entitled  to  maintain  and  enforce  those  rights  in  this  state." 
The  property  was  attached  in  Massachusetts  as  the  property 
of  the  mortgagor,  and  the  sheriff  was  held  liable  for  its  con- 
version. 

So  in  Jones  on  Chattel  ^lortgages,  301,  it  is  said  that  "  al- 
though the  mortgage  be  not  executed  in  conformity  with  the 
laws  of  the  state  to  which  the  property  is  afterwards  removed, 
if  executed  and  recorded  according  to  the  laws  of  the  state  or 
country  of  its  execution,  it  is  effectual  to  hold  the  property  in 
the  state  to  which  it  is  removed." 

Bo  in  Ballard  v.  Winter,  39  Conn.  179,  the  supreme  court  of 
Connecticut  sustained  an  action  of  trover  against  one  of  its 
own  citizens  for  suing  out  attachment  proceedings  against 
property  which  had  been  mortgaged  according  to  the  law  of 
Massachusetts,  but  which  had  been  subsequently  removed  to 
the  former  state.  The  court  said:  "By  the  general  rules  of 
law,  title  thus  perfected  in  one  state  is  respected  in  all  other 

states  and  countries  into  which  the  property  may  come 

It  would  certainly  be  very  inconvenient  if  such  mortgages 
fairly  made  in  Massachusetts  should  be  held  invalid  in  Con- 
necticut in  respect  to  movable  property  which  may  be  daily 
passing  to  and  fro  along  the  dividing  lines  between  the  states." 
This  case  is  reported  in  12  American  Law  Register,  759,  and 
is  highly  approved  by  the  annotator,  who  cites  several  authori- 
ties in  its  Buppprt. 

The  same  point  was  decided  by  the  supreme  court  of  the 
United  States  in  United  States  Bank  v.  Lee,  13  Pet.  107.  There, 
certain  property,  being  in  Virginia,  was  conveyed  in  trust  to 
Richard  Bland  Lee  for  the  benefit  of  Mrs.  Lee.  The  title 
passed  according  to  the  Virginia  law,  but  the  property  being 
subsequently  removed  to  the  District  of  Columbia,  where,  un- 
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der  a  prevailing  Maryland  statute,  such  a  transfer  would  not 
be  good,  except  upon  certain  conditions  which  had  not  been 
complied  with,  the  court  (Catron,  J.)  said  that  "  the  statute 
had  no  reference  to  a  case  where  the  title  has  been  vested  by 
the  laws  of  another  state,  but  operates  only  on  sales,  mort- 
gages, and  gifts  made  in  Maryland."  The  following  authori- 
ties are  also  directly  in  point:  Hilliard  on  Mortgages,  412; 
Keenan  v.  Stimson,  32  Minn.  377;  Ferguson  v.  Clifford,  37  N.  H. 
86;  Jones  v.  Taylor,  30  Vt.  42;  Rhode  Island  Central  Bank  v. 
Danforth,  14  Gray,  123;  Martin  v.  Hill,  12  Barb.  631;  Kanaga 
V.  Taylor,  7  Ohio  St.  134;  70  Am.  Dec.  62;  Wilson  v.  Carson, 
12  Md.  54;  Smith  -7.  McLean,  24  Iowa,  322;  Hicks  v.  Skinner, 
71  N  C.  539;  17  Am.  Rep.  16;  Barker  v.  Stacy,  25  Miss.  477; 
Feurf  V.  Rowell,  62  Mo.  524. 

The  defendants,  however,  contend  that  they  are  protected 
by  the  sale  under  the  attachment  proceedings  in  the  Virginia 
court.  They  rely  upon  the  case  of  Green  v.  Van  Buskirk,  7 
Wall.  139,  and  insist  that,  under  the  act  of  Congress,  full  faith 
and  credit  must  be  given  to  the  judgments  of  the  courts  of  a 
sister  state.  It  is  true  that  the  decision  referred  to  was  chiefly 
based  upon  that  statute;  but  it  must  be  observed  that  the 
record  of  such  an  adjudication  has  only  (we  quote  from  the 
opinion)  "the  same  faith  and  credit  as  it  has  in  the  state 
court  from  which  it  is  taken";  and  that,  "in  order  to  give  due 
force  and  effect  to  a  judicial  proceeding,  it  is  often  necessary 
to  show  by  evidence  outside  of  the  record  the  predicament  of 
the  property  on  which  it  operated."  Such  was  the  course 
pursued  by  the  court  in  that  case,  and  as  we  have  seen  that 
the  title  to  the  property  had  not  passed  according  to  the  law 
of  the  situs,  the  attachment  proceedings  were  sustained.  If, 
however,  it  had  appeared  that  at  the  time  of  the  execution  of 
the  mortgage  in  New  York,  the  property  was  also  there,  but 
had  been  afterwards  removed  to  Illinois,  it  cannot  be  doubted 
that  the  decision  would  have  been  otherwise.  Happily,  we 
have  a  case  directly  in  point  from  the  supreme  court  of  Illi- 
nois: Mumford  v.  Canty,  50  111.  370;  99  Am.  Dec.  625.  It  is 
there  distinctly  held  that  "  where  personal  property  was  mort- 
gaged in  the  state  of  Missouri,  and  permitted  to  remain  with 
the  mortgagor  (contary  to  the  law  of  Illinois)  after  the  ma- 
turity if  the  debt  to  secure  which  the  mortgage  was  given, 
and  upon  being  subsequently  brought  into  Illinois  was  seized 
under  an  attachment  in  favor  of  a  bona  fide  creditor  of  the 
mortgagor,  the  rights  of  the  mortgagee  (would)  be  determined 
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by  the  law  of  Missouri,"  and  the  mortgagee  was  permitted  to 
recover  the  property  of  the  purchaser.  Here,  then,  we  have 
an  express  decision  as  to  the  effect  which  is  to  be  given  to  such 
a  judgment  in  the  state  in  which  it  is  rendered,  and  it  is  only 
to  this  extent,  and  no  further,  that  the  judgment  is  conclusive 
in  a  sister  state.  To  hold  otherwise  would  go  beyond  what 
the  statute  requires,  and  give  the  same  effect  to  an  attachment 
proceeding,  which  generally  follows  a  proceeding  which  ia 
strictly  and  technically  in  rem.  Such  is  not  the  law.  An 
attachment  proceeding,  though  often  spoken  of  as  a  proceed- 
ing in  rem,  "  cannot  be  admitted  to  come  within  the  strict 

meaning  of  that  term The  judgment  is  conclusive  only 

upon  the  actual  parties  to  the  litigation  and  those  in  privity 
with  them,  ....  and  they  use  the  bold  obtained  by  the 
seizure  of  specific  property  merely  as  a  means  of  reaching  and 
giving  effect  to  the  rights  of  parties,  and  neither  claim  nor 
exercise  any  controlling  authority  over  the  title  of  strangers. 
The  same  remark  applies  to  replevin  ":  2  Black  on  Judgments, 
801;  Drake  on  Attachment,  sec.  245;  Duchess  of  Kingston^ » 
Vase,  1  Leach  C.  C.  146;  1  East  P.  C.  468;  3  Smith's  Lead. 
Cas.  2011.  In  his  notes  to  the  latter  case,  Judge  Hare  cites, 
with  entire  approval,  the  opinion  of  Hale,  J.,  in  Woodruff  v. 
Taylor,  20  Vt.  65,  in  which  it  is  said  that  the  operation  of  such 
a  proceeding  "  must  be  limited  to  the  parties  to  it,  and  can> 
not  in  any  manner  affect  the  right  or  interest  of  any  other 
person  having  an  independent  and  adverse  claim  to  the  goods,'' 
etc. 

Having  shown,  we  think,  that  the  title  perfected  here  was 
not  lost  by  the  removal  of  the  property  to  Virginia,  and  that 
the  record  of  the  judgment  in  the  attachment  proceeding  is 
only  to  be  respected  in  so  far  as  effect  is  given  to  it  in  that 
state,  we  cannot  but  assume,  in  the  absence  of  any  decision  ta 
the  contrary,  that  the  same  principle  of  comity,  so  universally 
recognized  and  acted  upon,  likewise  prevails  in  Virginia,  and 
that  even  if  these  plaintiffs  were  suing  in  that  jurisdiction 
they  would  be  permitted  to  recover.  This  would  seem  all  the 
more  reasonable,  as  we  have  extended  this  very  comity  to  a 
citizen  of  our  sister  state  in  a  case  precisely  similar  to  the  one 
under  consideration:  Anderson  v.  Doak,  10  Ired.  295.  There, 
a  slave,  being  in  Virginia,  was  mortgaged  by  its  owner,  and  the 
mortgage  duly  registered  in  Carroll  County.  It  was  never 
registered  in  this  state,  nor  was  it  executed  according  to  its 
laws.    The  slave  came  to  this  state  and  was  attached  by  a 
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creditor  of  the  mortgagor.  In  an  action  of  trover,  brought  by 
the  mortgagee  against  the  sheriff,  the  plaintiff  was  permitted 
to  recover. 

It  will  be  noted  that  we  have  discussed  this  question  as  if 
the  plaintiffs  were  seeking  redress  in  the  courts  of  Virginia. 
If  we  have  shown  that,  according  to  what  appears  to  be  the 
entire  course  of  judicial  opinion,  they  would  be  entitled  to 
recover  there,  a  fortiori  can  they  recover  in  the  courts  of  this 
state  when  they  have  acquired  jurisdiction  over  the  parties. 

To  the  foregoing  authorities  we  will  add  a  recent  decision 
of  the  court  of  appeals  of  New  York.  In  that  case  {Edgerly 
V.  Bu8hf  81  N.  Y.  199),  B.  executed  to  plaintiff  a  chattel 
mortgage  upon  a  span  of  horses,  both  parties  then  residents  of 
New  York.  B.  subsequently  took  them  to  Canada,  where  they 
were  sold  by  a  regular  trader  dealing  in  horses,  the  purchaser 
buying  in  good  faith.  Under  the  laws  of  Canada,  property 
cannot  be  reclaimed  from  one  so  purchasing  without  refunding 
the  price  paid.  Defendant,  a  resident  of  this  state,  bought  the 
horses  in  Canada  from  such  purchaser,  and  they  were  left  in 
Canada.  Upon  refusal  of  defendant  to  deliver  them,  the  plain- 
tiff sued  for  their  conversion.  The  court  held  (Folger,  C.  J., 
delivering  an  elaborate  opinion)  that  the  plaintiff  was  entitled 
to  recover. 

We  are  of  the  opinion  that  his  honor  very  properly  over- 
ruled the  demurrer;  but  he  should  have  given  the  defendants 
an  opportunity  to  answer:  Code,  sec.  272;  Moore  v.  Hohhs^  77 
N.  C.  65;  Branson  v.  Wilmington  etc,  Ins.  Co.f  85  N.  C.  411, 

Modified  and  affirmed.       

Chattkl  Mortoaos  —  CoNTLiCT  OT  Laws.  —  Removal  to  another  state  of 
mortgaged  chattels  by  the  mortgagor  sabjects  them  to  attachment  by  his 
creditors  in  the  state  to  which  they  were  removed:  Corbett  ▼.  LiUle/Uld,  84 
Mich.  30;  22  Am.  St.  Rep.  681,  and  note.  The  doctrine  of  the  leading  case 
is  sustained  by  Kanaga  v.  Taylor,  7  Ohio  St.  134;  70  Am.  Deo.  62;  and  az- 
tended  note. 
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Bruob  V.  Nicholson. 

[100  NOBTH  Cabouna,  Tflfl.] 
HOSBAITD    Ain>  WiTB — ESTATB    BT    ENTIRETIES  NOT  SUBJECT    TO    CONVET^ 

ANCB,  I^cxmBRANCX,  OR  JUDGMENT  LiEN.  —  A  coDveyance  of  land  ia 
fee  to  hasband  and  wife  vests  the  title  in  them  by  entireties  with  the 
right  of  saryivorsbip;  and  neither  can  convey  or  encumber  the  estate 
without  the  assent  of  the  other,  nor  can  the  interest  of  either  be  sold, 
under  judgment  and  execution  against  the  other,  so  as  to  pass  title  dur- 
ing their  joint  lives,  or  as  against  the  survivor  after  the  death  of  one  of 
ihem. 

JvsaMENT  Lien  —  Extent  or.  — The  lien  of  a  judgment  does  not  vest  in  the 
judgment  creditor  any  estate  or  interest  iu  the  real  property  subject  to 
it.  It  extends  to  and  embraces  only  such  estate,  legal  and  equitable,  in 
the  real  property  of  the  judgment  debtor,  as  he  could  sell  or  dispose 
of  at  the  time  it  attached,  and  creates,  and  during  its  continuance  se- 
cures,  the  right  of  the  judgment  creditor  to  have  his  debt  paid  out  of  the 
proceeds  of  the  sale  of  the  property. 

Entireties.  — Judgment  Lien  aoainst  Husband  does  not  Extend  to  hia 
contingent  interest  in  an  estate  held  by  himself  and  his  wife  by  entireties. 

PBAcncE  —  Parties.  — A  junior  judgment  creditor  is  not  entitled  to  become 
a  party  to  an  action  to  foreclose  a  prior  mortgage,  in  order  that  he  may 
attack  it  for  fraud.    His  remedy  ia  by  separate  action  against  the  parties. 

Action  to  foreclose  a  mortgage.  The  plaintiff,  Bruce,  was 
the  holder  of  two  mortgages  executed  by  one  Sugg  and  wife. 
All  of  the  land  covered  by  the  mortgages  was  owned  by  Mrs. 
Sugg,  except  one  tract  which  was  owned  by  Sugg  and  wife 
under  a  joint  deed  to  them.  The  defendants  Nicholson  and 
Sons  were  the  judgment  creditors  of  Sugg,  and  moved  for 
leave  to  be  made  parties  defendant,  that  their  rights  as  judg- 
ment  creditors  might  be  protected.  The  motion  was  denied, 
and  judgment  given  for  plaintiff  by  consent  of  defendants  Sugg 
and  wife.     Nicholson  excepted  and  appealed. 

C.  M.  Barnard,  for  the  appellant. 

T.  F.  Davidson,  and  Jarvia  and  Blow,  for  the  respondent 

Merrimon,  C.  J.  The  appellant's  judgment  is  not  against 
the  feme  defendant,  who  is  the  wife  of  her  co-defendant,  I.  A. 
Sugg,  nor  do  they  seek  to  have  her  property  —  land  —  devoted 
to  its  satisfaction;  it  is  against  the  defendant  husband. 

The  land,  except  a  small  tract  of  four  acres  embraced  by 
the  mortgages  of  the  plaintiffs,  wliich  they  seek  by  this  action 
to  foreclose,  is  that  of  the  feme  defendant  wife.  The  court  so 
expressly  finds  and  declares.  The  husband  has  no  such  inter- 
est in  her  land  as  is  subject  to  levy  and  sale  to  satisfy  the 
appellant's  judgment     It  does  not  appear  that  be  is  tenant 
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by  the  curtesy  initiate,  and  if  it  did  so  appear,  such  interest 
■could  not  be  sold  to  satisfy  the  judgment.  The  statute  (Code, 
€ec.  1840)  so  expressly  provides:  Code,  sec.  1838.  As  to  this 
land,  the  appellant  has  no  judgment  lien  to  be  enforced  in  or 
by  this  action. 

The  defendants,  husband  and  wife,  held  the  small  tract  of 
land  conveyed  to  them,  not  as  joint  tenants  or  tenants  in  com- 
mon, but  by  entireties.  In  contemplation  of  law,  they  were, 
for  such  purpose,  but  one  person,  and  each  had  the  whole  es- 
tate as  one  person,  and  when  one  of  them  should  die,  the 
whole  estate  would  continue  in  the  survivor.  They,  by  reason 
of  their  relations  to  each  other,  could  not  take  the  fee-simple 
estate  conveyed  to  them  by  moieties,  but  both  were  seised  of 
the  entirety  per  tout,  et  non  per  my.  This  is.  so  by  the  common 
law,  and  is  the  settled  law  of  this  state:  Motley  v.  Whiteviore,  2 
Dev.  &  B.  537;  Long  v.  Barnes,  87  N.  C.  329;  Todd  v.  Zachary, 
Busb.  Eq.  286;  Simonton  v.  Cornelius,  98  N.  C.  433;  Harrison 
T.  Ray,  108  N.  C.  215;  23  Am.  St.  Rep.  57;  2  Black,  182. 

The  nature  of  this  estate  forbids  and  prevents  the  sale  or 
■disposal  of  it,  or  any  part  of  it,  by  the  husband  or  wife  with- 
out the  assent  of  both;  the  whole  must  remain  to  the  survivor. 
The  husband  cannot  convey,  encumber,  or  at  all  prejudice 
such  estate  to  any  greater  extent  than  if  it  rested  in  the  wife 
exclusively  in  her  own  right;  he  has  no  such  estate  as  he  can 
dispose  of  to  the  prejudice  of  the  wife's  estate.  The  unity  of 
the  husband  and  wife  as  one  person,  and  the  ownership  of  the 
estate  by  that  person,  prevents  the  disposition  of  it  otherwise 
than  jointly. 

As  a  consequence,  neither  the  interest  of  the  husband  nor 
that  of  the  wife  can  be  sold  under  execution  so  as  to  pass  away 
title  during  their  joint  lives  or  as  against  the  survivor  after 
the  death  of  one  of  them.  It  is  said  in  Rorer  on  Judicial  Sales, 
that  "  no  proceeding  against  one  of  them,  during  their  joint 
lives,  will,  by  sale,  affect  the  title  to  the  property  as  against 
the  other  one  as  survivor,  or  as  against  the  two  during  their 
joint  lives.  Neither  party  to  such  tenancy  can  sell  or  convey 
their  (his)  interest,  for  it  is  incapable  of  being  separated." 
He  cites  many  authorities  to  support  what  he  thus  says.  In- 
deed, it  seems  that  the  estate  is  not  that  of  the  husband  or  the 
wife,  it  belongs  to  that  third  person  recognized  by  the  law,  the 
husband  and  the  wife.  It  requires  the  co-operation  of  both  to 
dispose  of  it  effectually:  Rorer  on  Judicial  Sales,  sec.  549; 
Freeman  on  Cotenancy,  sees.  73,  74;  4  Kent's  Com.  362; 
£imonton  v.  Cornelius,  98  N.  C.  433. 
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The  statute  (Code,  sec.  435)  prescribes  that  a  docketed  judg- 
ment, directing  the  payment  of  money,  "  shall  be  a  lien  on 
the  real  property  in  the  county  where  the  same  is  docketed  of 
every  person  against  whom  any  such  judgment  shall  be  ren- 
dered, and  which  he  may  have  at  the  time  of  the  docketing 
thereof  in  the  county  in  which  such  real  property  is  situated, 
or  which  he  shall  acquire  at  any  time  thereafter  for  ten  years 
from  the  date  of  the  rendition  of  the  judgment." 

The  lien  thus  intended  and  created  does  not  vest  in  the 
judgment  creditor  any  estate  or  interest  in  the  real  property 
subject  to  it;  it  only  creates  and  secures  the  right  of  the  credi- 
tor to  have  the  judgment  debt  paid  out  of  the  proceeds  of  the 
sale  of  the  property,  made  under  the  ordinary  process  of  exe- 
cution, or  other  proper  process  or  order  of  the  court.  The  lien 
extends  to  and  embraces  only  such  estate,  legal  and  equitable,, 
in  the  real  property  of  the  judgment  debtor  as  may  be  sold  or 
disposed  of  at  the  time  it  attached.  In  Bristol  v.  Hallyhurtony 
93  N.  C.  384,  Justice  Ashe,  for  the  court,  said:  "  A  sale  under 
an  execution,  upon  a  judgment  which  is  a  general  lien  on  all 
the  property  of  the  debtor,  vests  only  the  interest  of  the  debtor 
at  the  time  the  judgment  lien  attaches,  or  such  as  the  debtor 
might  have  conveyed  by  suitable  instrument  for  a  valuable 
consideration.  It  is  limited  to  and  can  rise  no  higher  than 
that  [the  interest]  of  [the]  debtor;  a  stream  cannot  rise  higher 
than  its  fountain.  A  purchaser  under  an  execution  takes  all 
that  belonges  to  the  debtor,  and  nothing  more."  It  was 
hence  said  in  that  case,  that  a  vested  remainder  in  land  might 
bo  sold  under  execution,  but  a  contingent  remainder  could 
not:  McKeithan  v.  Walker,  66  N.  C.  95;  Hoppock  v.  Shober,  69 
N.  C.  153;  Dixon  v.  Dixon,  81  N.  C.  323;  DaU  v.  Freeman,  92 
N.  C.  351.  The  statute  contemplates  and  intends  a  lien  upon 
some  present  subsisting  estate,  legal  or  equitable,  in  the  real 
property  of  the  judgment  debtor  that  may  be  enforced  in  some 
proper  way.  It  would  be  idle  and  absurd  to  intend  a  lien  that 
could  not  be  made  effectual:  Freeman  on  Judgments,  sec.  357; 
Rorer  on  Judicial  Sales,  sec.  557,  and  note. 

As  we  have  seen,  the  husband,  who  is  the  judgment  debtor 
in  this  case,  had  no  interest  in  the  land  that  he  could  dispose 
of,  nor  that  was  subject  to  sale  under  execution  or  any  legal 
process.  A  sale  would  be  ineffectual.  The  possibility  that 
the  husband  might  survive  his  wife,  and  thus  become  the  sole 
owner  of  the  property,  was  not  the  subject  of  sale  or  lien.  This 
did  not  constitute  or  create  any  personal  estate,  legal  or  equi- 


Sept.  1891.]  Bruce  v.  Nicholson.  565 

table,  any  more  than  a  contingent  remainder,  or  any  other 
tnere  prospective  possibility:  Bristol  v.  Hallyburton,  93  N.  C. 
S84. 

It  seems  that,  at  the  common  law,  the  husband,  by  virtue 
-of  his  marital  rights,  could  dispose  of  the  possepsion  of  real 
•estate  held  by  entireties.  But  however  this  may  be,  the  stat- 
ute (Code,  sec.  1840)  expressly  provides  that  he  shall  not 
have  power  to  dispose  of  his  wife's  land  for  his  own  life  or 
^ny  less  term  of  years  without  her  assent,  nor  can  the  same 
be  subject  to  sale  to  satisfy  any  execution  obtained  against 
him. 

The  appellants,  therefore,  had  no  lien  upon  the  land,  or  any 
part  of  or  interest  in  it,  so  far  as  appears,  and  the  court  prop- 
-erly  denied  their  motion  to  be  made  a  party  defendant. 

It  appears  from  the  affidavit  upon  which  the  appellants 
based  their  motion,  and  from  the  brief  of  their  counsel,  that 
4,hey  did  not  ask  to  be  made  a  party  defendant  in  the  action 
for  the  purpose  of  enforcing  their  supposed  lien  and  sharing 
in  the  funds,  the  proceeds  of  the  sale  of  the  land,  according  to 
their  alleged  right,  but  for  the  purpose  of  alleging  collusion 
between  the  plaintiffs  and  defendants  to  the  prejudice  of  them- 
selves and  other  creditors,  and  to  contest  the  validity  of  the 
plaintiff's  mortgages  and  debts  secured  by  them. 

The  court  might  properly  have  denied  the  motion  upon 
•the  ground  that  a  party  would  not  be  allowed  to  come  into 
the  action  for  such  purpose.  The  effect  of  such  suggested 
procedure  and  practice  would  be,  not  to  completely  deter- 
mine the  action  and  administer  the  rights  of  divers  personL' 
who  liad  mortgages  of  and  liens  upon  the  property  to  be  sold, 
-etc.,  but  to  allow  a  party  to  come  into  the  action  and  allege 
A  distinct  and  different  cause  of  action  against  the  plaintiffs 
and  defendants  and  litigate  the  same.  Such  practice  is 
unwarranted,  and  cannot  be  tolerated.  In  such  case,  the 
xemedy  of  the  complaining  party  is  by  an  independent  ac- 
tion, brought  for  the  purpose,  against  the  plaintiffs  and  defend- 
ants. 

Judgment  affirmed.  _____ 

Husband  and  Wite  —  Estatb  by  Entirettss  —  Power  or  Onk  Party  to 

Snccioer  or  Dispose  of.  —  Where  real  estate  is  held  by  a  husband  and 
wife  in  entirety,  it  cannot  be  subjected  to  the  payment  of  the  sole  debts  of 
-the  husband:  Toum  of  Corinth  v.  Emery,  63  Vt.  505;  25  Am.  St  Rep.  780^ 
«ad  note;  nor  can  either  couvey  any  interest  therein  without  the  consent  of 
Abe  other:  Enyeart  v.  Kepler,  US  Ind.  34;  10  Am.  St.  Rep.  94,  and  nota. 
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An  estate  in  entirety  cannot  be  sold  under  execution  to  satisfy  a  judgment 
against  the  husband:  Davis  v.  Clark,  26  Ind.  424;  89  Am.  Dec.  471,  and 
note;  Ketchum  v.  Walsuxn-th,  5  Wis.  95;  68  Am.  Dec.  49,  and  note;  see  note 
to  Den  V.  Hardenbergh,  IS  Am.  Dec  386-388. 

JuDaME^T  Lien  —  Extent  and  Scopk  of.  —  A  judgment  lien  on  realty- 
extends  no  further  that  the  debtor  has  power  voluntarily  to  transfer  or  alien- 
ate it:  CoomibM  v.  Jordan,  3  Bland,  284;  22  Am.  Dec.  236,  and  note;  and 
does  not  constitute  property  or  right  in  the  land  itself:  Walton  v.  Hargroves^ 
42  Miss.  18;  97  Am.  Dec.  429;  extended  note  to  Filley  v.  Duncan,  93  Am. 
Dec.  345.  Where  the  real  estate  of  a  judgment  debtor  is  not  subject  to  levy 
and  sale  to  satisfy  the  judgment,  the  judgment  lien  does  not  attach:  Orkne* 
T.  Portman,  99  Mo.  229. 


Blake  v.  Blackley. 

[109  North  Cabouna,  257.] 

Balis  —  Recovery  of  Property  Obtained  by  Fraud.  —  Where  one  induces 
another  to  part  with  his  property  by  a  promise  to  pay  cash  for  it  on  the 
same  day,  showing  a  check  to  inspire  confidence  in  his  promise,  when  he 
does  not  intend,  at  the  time  of  making  such  representation,  to  pay  for  th» 
property  in  money  at  any  time,  but  intends,  after  thus  getting  posses- 
sion, to  credit  its  value  on  a  claim  held  by  him  against  the  owner  or  one 
of  the  owners,  the  sale  is  fraudulent  and  voidable  at  the  election  of  such, 
owner,  who  may  maintain  detinue,  and  recover  the  specific  property,  or 
if  it  cannot  be  found,  he  may  maintain  trover  for  its  wrongful  conver* 
sion,  consummated  by  a  refusal  to  surrender  it  on  demand. 

Fraud  in  Satisfaction  of  Debt.  —  A  creditor  cannot,  by  practicing  a  fraud, 
acquire  title  to  the  property  of  his  debtor,  even  with  the  purpose  of 
crediting  its  value  on  a  just  debt. 

Married  Women's  Separate  Property,  and  Actions  in  Relation  thereto. 
—  In  North  Carolina,  no  limit  is  imposed  upon  the  wife's  power  to  acquire 
property  by  contracting  with  her  husband  or  a  third  person,  and  she 
may  maintain  an  action  in  relation  to  property  so  acquired,  either  alone 
■  or  jointly  with  her  husband. 

Action  to  recover  two  horses  and  one  set  of  harness.  The 
plaintiffs,  Blake  and  wife,  and  one  Wynne  entered  into  an 
agreement  to  buy  and  sell  horses,  Mrs.  Blake  to  furnish  the 
money,  and  Wynne  to  devote  his  time  and  attention  to  the 
business  for  one  half  the  profits.  Defendant  Blackley  bought 
and  obtained  the  possession  of  two  horses  and  harness  belong- 
ing to  the  plaintifls,  by  representing  to  Wynne  that  he  intended 
to  pay  cash  for  them,  and  by  showing  him  a  check  on  a  bank 
in  Raleigh,  which  he  said  would  be  cashed  the  next  morning. 
Blackley  sent  the  horses  and  harness  away  early  that  morn- 
ing, and  upon  being  called  upon  by  Wynne  for  payment,  he 
presented  a  note  executed  by  Wynne  in  his  favor  for  $250,  and 
the  diflference  in  cash  between  such  note  and  the  purchase 
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price.  Wynne  refused  to  accept  the  payment  offerf^d.  Black- 
ley  had  no  money  in  bank.  Other  facts  appear  in  the  opinion. 
Judgment  for  plaintiffs,  and  defendant  excepted  and  appealed. 

N.  /.  Gulley,  for  the  appellant. 

John  Devereux,  Jr.,  and  8.  G.  Ryan,  for  the  respondents. 

Avery,  J.  The  main  question  raised  by  the  appeal  is, 
whether,  upon  the  whole  of  the  evidence,  in  any  phase  of  it, 
and  in  the  particular  aspects  presented  by  the  judge  below  to 
the  jury,  the  plaintiffs  were  entitled  to  recover. 

The  mere  fact,  if  admitted,  that  the  defendant  told  a  false- 
hood, or  made  a  promise  to  pay  at  a  time  when  he  knew  he 
would  not,  in  all  reasonable  probability,  be  able  to  pay,  would 
not  invalidate  the  sale.  But  if  one  induces  another  to  part 
with  his  goods  by  a  promise  to  pay  cash  for  them  on  the  same 
day,  showing  a  check  to  inspire  confidence  in  his  engagement, 
when,  in  fact,  he  does  not  intend,  at  the  moment  of  making 
the  representation,  to  pay  for  the  property  in  money  at  any 
time,  but  purposes,  after  getting  possession  of  it  by  holding  out 
the  hope  of  the  immediate  receipt  of  ready  cash,  to  credit  its 
value  on  a  claim  held  by  him  against  the  owner  or  one  of  the 
owners  of  it,  the  contract  is  fraudulent  and  voidable  at  the 
instance  of  the  original  owner,  and  where  the  owner  has  been 
induced  to  surrender  the  possession,  he  may  maintain  an  ac- 
tion in  the  nature  of  detinue,  and  recover  the  specific  property, 
if  to  be  found,  or  in  the  nature  of  trover  for  the  wrongful  con- 
version consummated  by  the  refusal  to  surrender  it  on  demand: 
Bishop  on  Contracts,  sec.  667;  Benjamin  on  Sales,  sec.  656, 
and  note  18;  Smith  v.  Young,  109  N.  C.  224;  8  Am.  &  Eng. 
Ency.  of  Law,  650;  Donaldson  v.  Farwell,  93  U  S.  631. 

The  representation  of  the  defendant,  if  the  testimony  was 
believed,  that  he  wished  to  start  the  horses  in  the  early  morn- 
ing while  it  was  cool,  and  transferring  them  from  the  road 
ordinarily  traveled  to  his  home  from  the  place  of  purchase  to 
another  way  not  so  well  known,  in  connection  with  the  dec- 
laration made  to  a  witness  before  he  had  acquired  possession 
of  them,  that  he  intended  to  play  a  trick  on  Wynne,  were  suflS- 
cient  to  warrant  the  verdict.  It  was  the  duty  of  the  judge  to 
submit  this  testimony,  with  all  of  the  circumstances,  and 
let  the  jury  pass  upon  the  intent  of  the  defendant,  and  the 
defendant  has  no  just  ground  to  complain  that  the  language 
in  which  his  honor  couched  the  proposition  was  such  as  might 
have  misled  the  jury  to  his  prejudice. 
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Whether  the  declaration  of  the  defendant  was  drawn  out 
by  a  direct  question,  or  whether  made  gratuitously,  the  object 
in  telling  Wynne  that  he  had  money  in  the  bank,  and  ex- 
hibiting a  check,  was  to  induce  Wynne  to  surrender  the  prop- 
erty before  it  was  paid  for,  and  ultimately  to  avoid  paying 
for  it,  and  therefore  the  false  representation,  which  the  jury 
find  misled  Wynne  and  caused  him  to  part  with  the  horses 
before  receiving  the  purchase-money,  vitiated  the  contract  ah 
initio  at  the  option  of  the  injured  party,  to  be  exercised  within 
a  reasonable  time:  Wilson  v.  Whitej  80  N.  C.  280;  Donaldson 
V.  Farwell,  93  U.  S.  631.  In  this  view  of  the  case,  it  is  imma- 
terial whether  the  property  belonged  to  the  feme  plaintiff,  or 
to  her  and  Wynne  as  partners,  or  to  Wynne  individually.  A 
creditor  is  not  allowed,  by  practicing  a  fraud,  to  acquire  title 
to  the  property  of  his  debtor,  even  with  the  purpose  of  credit- 
ing its  value  on  a  just  debt:  Smith  v.  Young,  109  N.  C.  224.  If 
the  law  should  give  its  sanction  to  the  wrongful  conversion  of 
property,  whether  by  force  or  fraud,  for  the  purpose  of  collect- 
ing even  undisputed  debts,  the  end  would  not  justify  the 
means,  either  legally  or  morally. 

There  was  evidence  tending  to  show  that  the  defendant 
exhibited  a  check,  for  which  he  declared  that  he  could  not 
get  the  cash  in  the  afternoon  or  evening  before,  because  the 
banks  of  the  city  of  Raleigh  were  closed,  and  that  he  would 
get  the  cash  for  it  on  the  morning  following  so  soon  as  the 
banks  should  be  opened.  It  was  not  material  whether  his 
language  was  such  as  to  convey  the  idea  that  his  money  was 
on  deposit  in  a  Raleigh  bank  or  elsewhere.  The  gravamen  of 
the  fraud  was  in  falsely  and  willfully  creating  the  impression 
on  the  mind  of  Wynne  that  he  had  money  which  could  be 
procured  by  means  of  a  check,  and  which  he  would  apply  in 
payment  for  the  horses,  when,  in  fact,  the  defendant's  purpose 
was  to  acquire  possession  of  the  horses,  and  to  credit  the  value, 
with  or  without  the  assent  of  Wynne,  on  a  debt  which  Wynne 
owed  him. 

Another  exception  made  by  the  defendant  seems  to  be 
founded  upon  the  theory  that  because  a  married  woman  is 
not  a  free  trader,  and  has  no  power  to  bind  her  separate  prop- 
erty by  a  contract,  she  has  no  right  to  acquire  property  by 
purchase,  or  to  maintain  (even  when  her  husband  is  joined) 
an  action  for  the  wrongful  withholding  of  it  after  she  has  ac- 
quired it  "  It  is  settled  law  in  North  Carolina,  that  our  stat- 
utes (Code,  c.  47)  impose  no  limit  upon  the  wife's  power  to 
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acquire  property  by  contracting  with  her  husband  or  any  other 
person,  but  only  operate  to  restrain  her  from  or  protect  her  in 
disposing  of  property  already  acquired  by  her":  Osborne  v. 
Wilkes,  108  N.  C.  667;  Battle  v.  Mayo,  102  N.  C.  439;  George 
T.  High,  85  N.  C.  99;  Kirkman  v.  Bank  of  Greensboro,  77  N.  C. 
594;  Dula  v.  Young,  70  N.  C.  450;  Stephenson  v.  Felton,  106 

m.  c.  121. 

For  the  reasons  given,  we  think  there  was  no  error  in  the 
rulings  of  the  court  below,  which  constitute  the  grounds  of 
«xception,  and  the  judgment  must  be  affirmed. 


Sales  —  Recovkrt  of  Property  Obtained  by  Fbaxtd. — A  purchase  of 
floods  by  one  who  promises  but  who  does  not  intend  to  pay  for  them  is  such 
A  fraud  as  will  enable  the  seller  to  recover  the  property:  People  v.  Bealy, 
128  111.  9;  15  Am.  St.  Rep.  90,  and  note.  In  such  a  case,  the  vendor  may 
«ither  recover  the  goods  in  an  action  of  replevin  or  maintain  trover  for  their 
value:  Skeper  v.  Davis,  64  N.  H.  59;  10  Am.  St.  Rep.  377,  and  note.  A 
«eller  who  is  induced  to  part  with  his  goods  on  the  strength  of  misstatements 
of  the  buyer  may  rescind  the  sale  and  recover  back  the  goods:  Morrison  v. 
Adoue,  76  Tex.  255;  Reid  v.  Cotoduroy,  79  Iowa,  169;  New  Haven  Wire  Co. 
Cases,  57  Conn.  352. 

Married  Women  —  Separate  Property  of  —  Power  with  Respect  to. 
—  A  wife,  in  Kansas,  has  equal  rights  with  the  husband  in  regard  to  contracts 
with  respect  to  her  separate  property:  Munger  v.  Baldridge,  41  Kan.  236;  13 
Am.  St.  Rep.  273,  and  note;  extended  note  to  Kantrowitz  v.  PrcUher,  99  Am. 
Dec.  598;  note  to  Johnson  v.  Cummins,  84  Am.  Dec  147;  extended  note 
to  Tale  V.  Dederer,  78  Am.  Dec.  226.  A  wife  can  bind  her  separate  prop« 
erty  by  contract:  Qeiger  v.  Blackley,  86  Va.  328;  Dial  v.  Agnewt  28  S.  C. 
454. 


Bagq  v.    Wilmington,   Columbia,  and   Augusta 
Railroad  Company. 

[109  North  Carolina,  279.] 

Imterstatb  Commerce  —  Power  of  State  to  Reqclatb.  —  When  stata 
legislation  is  not  in  conflict  with  any  law  passed  by  the  federal  Con- 
gress in  pursuance  of  its  powers,  and  is  merely  intended  and  operates 
to  aid  commerce,  and  to  expedite  instead  of  hindering  the  safe  trans- 
portation of  persons  or  property  from  one  state  to  another,  it  is  not 
repugnant  to  the  federal  constitution,  and  will  be  enforced,  either  as 
supplementary  to  federal  statutes  relating  to  the  same  subject,  or  in 
lien  of  such  statutes,  when  they  do  not  exist. 

iMTxanATE  Commerce  —  Power  of  Congress  to  Regulate.  —  The  power 
01  the  federal  Congress  over  commerce  between  the  states  is,  as  a  gen- 
eral rule,  exclusive,  and  its  inaction  is  equivalent  to  a  declaration  that 
it  shall  be  free  of  any  restrahit  which  it  has  a  right  to  impose,  except 
by  such  state  statutes  aa  are  passed  for  the  purpose  of  facilitating  the 
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Mfe  carriage  of  goods  and  paasengers,  and  are  not  in  conflict  with  ralid 
federal  statntes. 

Imtkbstatk  Commbbck  —  PowBB  OT  Statk  to  Regolatk A  state  statute 

which,  without  discriminating,  operates  uniformly  in  aid  of  domestic 
and  interstate  trade  alike,  is  valid,  and  should  be  enforced,  when  the 
•    federal  Congress  has  not  acted,  or  has  no  power  to  afford  so  complete  a 
remedy  for  the  existing  evil  as  the  state  legislature. 

iKTItUTTATB  COMMERCK  —  P0W£R  OT  StATB  TO  REGULATE.  — A  state  statute 

imposing  a  penalty  upon  railroad  companies  for  a  failure  to  ship  freight 
within  five  days,  and  which  operates  alike  upon  freight  to  be  shipped 
ontside  as  well  as  inside  the  state,  is  valid,  and  not  nnconstitntional,  as 
an  interference  with  the  power  of  the  federal  Congress  to  regulate  oom- 
merce  between  the  states. 

Action  to  recover  a  statutory  penalty  for  the  detention  of 
freight  after  delivery  for  shipment.  The  goods  were  consigned 
in  North  Carolina  to  a  party  in  South  Carolina,  and  the 
termini  of  defendant's  road  was  in  each  of  these  states.  Judg- 
ment for  plaintiff,  and  defendant  appealed. 

/.  DavUj  for  the  appellant. 

Avery,  J.  The  power  to  regulate  commerce  among  the 
several  states,  as  well  as  with  foreign  nations,  was  delegated 
to  the  federal  government,  in  pursuance  of  a  preconceived 
purpose  on  the  part  of  the  leading  representatives  of  public 
opinion,  to  provide  for  and  promote  the  free  and  unrestricted 
sale  and  interchange  of  commodities  between  the  states.  It 
appears  from  contemporaneous  history  of  the  condition  of  the 
country,  especially  from  the  journals  of  the  general  assem- 
blies of  the  states  and  of  the  federal  convention,  that  there 
was  a  deep-seated  desire  in  all  parts  of  the  Union  to  establish 
a  uniform  system  of  commercial  regulation,  such  as  would 
prohibit  one  state  from  imposing  burdens  upon  the  business 
of  citizens  of  other  states,  whether  by  a  tax  upon  their  per- 
sons or  property  in  transitu,  on  their  goods  when  offered  for 
sale,  or  by  an  impost  tax:  1  Elliott's  Debates,  140;  5  Elliott's 
Debates,  540. 

The  earlier  cases  that  gave  rise  to  the  construction  of  this 
clause  of  the  constitution  were  chiefly  controversies  as  to  the 
right  of  a  state  to  levy  a  tax  upon  passengers  or  products 
passing  through  and  along  its  highways  to  a  market  beyond 
its  bordets.  The  test  of  constitutionality,  to  which  every 
doubtful  state  statute  was  subjected,  was  involved  in  the  in- 
quiry whether  its  enforcement  would  tend  to  trammel  the 
trade  between  citizens  of  different  states,  or  embarrass  them 
in  passing  from  one  to  another. 
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The  idea  was  crystalized  by  Justice  Strong  in  the  defini- 
tion of  regulating  commerce,  given  by  him  in  Railroad  Co.  v. 
Husen,  95  U.  S.  470,  to  wit:  "Transportation  is  essential  to 
commerce,  or  rather  it  is  commerce  itself;  and  every  obstacle 
to  it,  or  burden  laid  upon  it  by  legislative  authority,  is  regu- 
lation ":  Ward  v.  Maryland^  12  Wall.  418;  Case  oj  State  Freight 
Tax,  15  Wall.  232;  Welton  v.  State  of  Missouri,  91  U.  S.  275; 
Henderson  v.  Mayor  of  New  York,  92  U.  S.  259;  Chy  Lung  v. 
Freeman,  92  U.  S.  275. 

"Commerce,"  said  Chief  Justice  Marshall,  "undoubtedly  is 
trafSc,  but  it  is  something  more:  it  is  intercourse." 

The  police  power  is  the  authority  to  establish  such  rules 
and  regulations  for  the  conduct  of  all  persona  as  may  be  con- 
ducive to  the  public  interest,  and  under  our  system  of  govern- 
ment is  vested  in  the  legislatures  of  the  several  states  of  the 
Union,  the  only  limit  to  its  exercise  being  that  the  statute 
shall  not  conflict  with  any  provision  of  the  state  cc  'itution, 
or  with  the  federal  constitution,  or  laws  made  under  its  dele- 
gated powers:  Martin  v.  Hunter's  Lessee,  1  Wheat.  326;  State 
V.  Moore,  104  N.  C.  714;  17  Am.  St.  Rep.  697;  State  Tax  on 
Railroad  Gross  Receipts,  15  Wall.  284.  So  long  as  the  state 
legislation  is  not  in  conflict  with  any  law  passed  by  Congress 
in  pursuance  of  its  powers,  and  is  merely  intended  and  oper- 
ates in  fact  to  aid  commerce  and  to  expedite  instead  of  hin- 
dering the  safe  transportation  of  persons  or  property  from  one 
commonwealth  to  another,  it  is  not  repugnant  to  the  constitu- 
tion of  the  United  States,  and  will  be  enforced,  either  as  sup- 
plementary to  partial  federal  statutes  relating  to  the  same 
subject,  or  in  lieu  of  such  legislation,  where  Congress  has  not 
exercised  its  powers  at  all:  Morgan  S.  S.  Co.  v.  Louisiana 
Board  of  Health,  118  U.  S.  455;  Train  v.  Boston  Disinfecting 
Co.,  144  Mass.  523;  59  Am.  Rep.  113;  Smith  v.  Alabama,,  124 
U.  S.  465;  Nashville  etc.  R'y  Co.  v.  Alabama,  128  U.  S.  96; 
Welton  V.  Missouri^  91  U.  S.  275;  Railroad  Co.  v.  Fuller,  17 
Wall.  560. 

The  power  of  Congress  over  commerce  between  the  states  is, 
as  a  general  rule,  exclusive,  and  its  inaction  is  equivalent  to  a 
declaration  that  it  shall  be  free  from  any  restraint  which  it 
has  the  right  to  impose,  except  by  such  statutes  as  are  passed 
by  the  states  for  the  purpose  of  facilitating  the  safe  transmis- 
sion of  goods  and  carriage  of  passengers,  and  are  not  in  con- 
flict with  any  valid  federal  legislation:  Cooley's  Constitutional 
Limitations,  595;  County  of  Mobile  v.  Kimball,  102  U.  S.  697; 
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WiUon  V.  McNamee^  102  U.  S.  572;  Willson  v.  Black-bird  Creek 
M.  Co.,  2  Pet.  245;  Pound  v.  Turck,  95  U.  S.  459;  Turner  v. 
Maryland f  107  U.  S.  38;  Morgan  S.  S.  Co.  v.  Louisiana  Board 
of  Health,  118  U.  S.  455. 

Familiar  instances  of  statutes  falling  within  the  foregoing 
exception  are  found  in  those  relating  to  harbor  pilotage,  bea- 
cons, buoys,  the  improvement  of  navigable  waters,  the  exam- 
ination as  to  fitness  of  engineers  and  other  railroad  employees, 
and  which  are  discussed  by  the  courts  in  the  cases^cited  above. 

The  validity  of  these  and  other  state  laws,  which  relate  di- 
rectly to  or  indirectly  affect  commerce  between  the  states,  has 
been  sustained  upon  the  ground  either  that  the  particular 
statute  upon  its  face  appeared  to  have  been  passed  for  the 
purpose  of  expediting  the  safe  transportation  of  persons  and 
property,  or  in  the  exercise  of  police  powers  which  it  is  more 
convenient  to  leave  subject  to  local  legislation,  such  as  the 
building  of  bridges  over  inland  navigable  streams. 

Where  the  manifest  tendency  of  enforcing  such  laws  has 
been,  as  far  as  could  be  foreseen  from  their  terms,  to  impede 
the  free  and  expeditious  conduct  of  commerce  over  interstate 
lines  by  land  or  water,  they  have  been  declared  repugnant  to 
the  organic  laws,  and  void,  even  where  Congress  had  failed  to 
legislate  on  the  branch  of  the  subject  to  which  they  relate. 
The  futile  attempts  by  state  legislatures,  either  to  give  exclu- 
sive privileges  to  a  particular  telegraph  company,  or  to  sub- 
ject telegraph  companies  generally  to  such  license  tax  or  tax 
on  messages  as  would  imply  the  right  to  destroy  their  busi- 
ness by  burdening  them  with  such  imposts,  illustrate  the  view 
which  we  have  submitted,  that  where  Congress  has  not  exer- 
cised a  police  power,  comprehended  under  the  general  author- 
ity to  regulate  commerce,  the  states  may  exercise  the  power  to 
aid,  but  not  to  impede  or  obstruct,  it:  Pensacola  Tel.  Co.  v.  West- 
ern Union  Tel.  Co.,  96  U.  S.  1;  Western  Union  Tel.  Co.  v.  Texas, 
105  U.  S.  460;  Leloup  v.  Port  of  Mobile,  127  U.  S.  640. 

The  supreme  court  of  the  United  States  has  also,  in  a  long 
line  of  cases,  passed  upon  the  power  assumed  by  some  of  the 
Btates  to  impose  a  tax  on  persons  or  goods  in  transitu  to 
another  state,  a  license  tax  upon  traveling  salesmen,  who 
might  offer  to  sell  within  their  borders  merchandise  manu- 
factured in  or  commodities  shipped  from  another  state,  before 
Buch  articles  of  commerce  should  become  intermingled  with 
its  own  products.  These  adjudications,  within  the  last  decade, 
have  marked  much  more  clearly  the  line  to  which  Congress 
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may  rightfully  claim  exclusive  authority  to  legislate,  and  have 
also  indicated  more  definitely  the  limit  to  which  the  states 
may  still  cross  that  boundary  in  the  exercise  of  permissive 
police  power.  The  controlling  principle  which  pervades  all  of 
them  is,  that  such  legislation  by  the  states  is  inhibited  as  im- 
pedes, obstructs,  or  controls  commerce,  or  comes  in  conflict 
with  some  statute  passed  by  Congress  to  regulate  it:  Bobbins 
V.  Shelby  Co.  Taxing  District,  120  U.  S.  489;  McCall  v.  Cali- 
fomia,  136  U.  S.  104;  Asher  v.  Texas,  128  U.  S.  129;  Lyng  v. 
Michigan,  135  U.  S.  166;  Walling  v.  Michigan,  116  U.  S.  446; 
Inman  S.  Co.  v.  TinkeVy  94  U.  S.  238;  In  re  Rahrer,  140  U.  8. 
545;  Bowman  v.  Chicago  etc.  K'y  Co.,  125  U.  S.  465;  PhiladeU 
phia  etc.  S.  Co.  v.  Pennsylvania,  122  U.  S.  326. 

In  Railroad  v.  Husen,  95  U.  S.  470,  Justice  Strong,  deliver- 
ing the  opinion,  said:  "Many  acts  of  a  state  may,  indeed, 
affect  commerce  without  amounting  to  a  regulation  of  it  in 
the  constitutional  sense  of  the  term.  And  it  is  sometimes 
difficult  to  distinguish  between  that  which  merely  affects  or 
influences  and  that  which  regulates  or  furnishes  a  rule  of  con- 
duct. ....  While  we  unhesitatingly  admit  that  a  state  may 
pass  sanitary  laws,  and  laws  for  the  protection  of  life,  liberty, 
health,  or  property  within  its  borders;  while  it  may  prevent 
animals  suffering  from  contagious  or  infectuous  diseases,  or 
convicts,  from  entering  the  state;  while,  for  the  purpose  of 
self-protection,  it  may  establish  quarantine  and  reasonable  in- 
spection laws,  —  it  may  not  interfere  with  transportation  into 
or  through  the  state,  beyond  what  is  absolutely  necessary  for 
its  self-protection.  It  may  not,  under  the  cover  of  exerting  its 
police  power,  substantially  prohibit  or  burden  either  foreign  or 
interstate  commerce." 

In  Welton  v.  State  of  Missouri,  91  U.  S.  282,  it  is  said:  "  The 
fact  that  Congress  has  not  seen  fit  to  prescribe  any  specific 
rules  to  govern  interstate  commerce  does  not  affect  the  ques- 
tion. Its  inaction  on  this  subject,  when  considered  in  refer- 
ence to  its  legislation  with  respect  to  foreign  commerce,  is 
equivalent  to  a  declaration  that  interstate  commerce  shall  be 
free  and  untrammeled.'* 

In  Western  Union  Tel.  Co.  v.  Pendleton,  122  U.  S.  358,  Jus- 
tice^ield  says:  "In  these  cases,  the  supreme  authority  of 
Congress  over  the  subject  of  commerce  by  the  telegraph  with 
foreign  countries  or  among  the  states  is  affirmed,  whenever 
that  body  chooses  to  exert  its  power,  and  it  is  also  held  that 
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the  state  can  impose  no  impediments  to  the  freedom  of  that 
commerce." 

In  Walling  v.  Michigan^  116  U.  S.  446,  Justice  Bradley, 
speaking  for  the  court,  says:  "We  have  repeatedly  held,  that 
so  long  as  Congress  does  not  pass  any  law  to  regulate  com- 
merce among  the  several  states,  it  thereby  indicates  that  such 
commerce  shall  be  free  and  untrammeled  ":  Brown  v.  Hous- 
ton, 114  U.  S.  631. 

When  we  come,  therefore,  to  the  application  of  the  authori- 
ties to  the  case  at  bar,  the  question  arises  at  the  threshold  of 
the  inquiry,  whether  the  statute  which  is  drawn  in  question 
would,  in  its  enforcement,  tend  to  trammel  or  obstruct  the 
trade  carried  on  between  the  states,  and  not  whether  it  might 
remotely  influence  it. 

The  statute  (Code,  sec.  1967),  which  was  declared  to  be  re- 
pugnant to  the  constitution  of  the  United  States  in  the  court 
below,  is  as  follows:  "It  shall  be  unlawful  for  any  railroad 
company  operating  in  this  state  to  allow  any  freight  they  may 
receive  for  shipment  to  remain  unshipped  for  more  than  five 
days,  unless  otherwise  agreed  between  the  railroad  company 
and  the  shipper,  and  any  company  violating  this  section  shall 
forfeit  and  pay  the  sum  of  twenty-five  dollars  for  each  day  said 
freight  remains  unshipped,  to  any  person  suing  for  the  same." 

Neither  the  act  of  Congress  passed  in  1887  to  regulate  com- 
merce, nor  the  amendatory  act  of  1889,  prescribes  the  time 
or  the  manner  in  which  freight  received  for  shipment  to  an- 
other state  shall  be  forwarded;  nor  do  these  statutes  clothe 
the  commission  with  power  to  regulate  the  time  of  shipment. 
Therefore,  if  the  defendant  company,  whose  line  extends  into 
the  section  of  our  state  where  many  farmers  are  engaged  in 
raising  vegetables  for  sale  in  northern  cities,  should,  for  the 
purpose  of  stimulating  production  in  a  state  further  south 
and  more  remote  from  the  markets,  fail  to  furnish  transporta- 
tion to  this  class  of  persons,  known  as  "  truckers,"  for  more 
than  five  days,  and  thereby  give  to  the  planters  of  South 
Carolina  the  exclusive  benefits  of  the  markets  till  vegetables 
of  the  same  kind,  then  mature  here,  should  ripen  in  Virginia, 
the  producers  would  sufier  loss  without  adequate  remedy,  be- 
cause no  provision  is  made  in  any  national  law  for  preventing 
such  secret  preference.  It  would  be  almost  impossible,  in  the 
very  nature  of  things,  to  prove  the  existence  of  such  a  purpose, 
though  in  fact  entertained  and  acted  upon  by  some  agent  in 
control  of  the  through  line,  or  in  any  way  to  show  that,  in  a  sys- 
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tem  so  extensive  and  complicated,  the  injury  was  due  to  any 
eause  other  than  undesigned  and  unavoidable  accident.  In 
the  same  way,  in  the  absence  of  a  state  statute  imposing  a 
penalty,  or  any  other  local  legislation  on  the  subject,  facilities 
for  shipment  may  be  furnished  more  promptly  to  one  town  or 
station  than  to  another  neighboring  one,  and  thereby  its  busi- 
ness may  be  injured  and  its  improvements  retarded.  No 
other  compulsory  law  could  be  conceived  of  that  is  calculated 
to  operate  so  uniformly  in  insuring  the  shipment  of  both  local 
and  interstate  products  without  preference  to  one  class  of 
shippers  over  another,  or  to  one  station  over  a  neighboring 
one.  If  the  evil  to  be  remedied  were  the  habit  of  giving  the 
preference  to  through  freight  consigned  to  another  state  over 
local  shipments  to  points  within  the  state,  where  is  the  power 
to  compel  fairness  lodged?  The  power  delegated  to  Congress 
to  control  through  shipments  would  not  warrant  the  enact- 
ment of  a  law  going  further  than  to  prohibit  unfairness  and 
insure  promptness  in  transporting  goods  shipped  to  another 
state.  If,  then,  the  authority  of  the  state  is  confined  to  such 
legislation  as  will  apply  to  and  insure  uniformity  and  dis- 
patch in  forwarding  freight  to  points  within  its  own  territory, 
how  could  the  evil  of  giving  advantage  either  to  the  through  or 
local  shipper  be  corrected  ?  Surely,  as  between  the  federal 
legislature  actfng  under  well-defined  and  delegated  powers 
and  the  states  that  have  retained  and  may  exercise  all  the 
residuary  authority  to  provide  by  statute  for  the  protection  of 
its  citizens,  subject  only  to  the  restraints  of  their  own  organic 
law,  the  right  should  be  conceded  to  the  latter  without  ques- 
tion. 

It  is  settled  that  the  statute  under  consideration  is  valid  as 
to  the  transportation  of  freight  to  points  within  the  state,  and 
so  far  may  be  enforced  in  the  state  courts,  just  as  the  license 
taxes  could  be  collected  from  persons  selling  the  products  of 
the  state  that  imposed  them,  and  within  its  limits. 

If  we  concede,  then,  that  each  power,  state  and  national,  is 
sovereign  and  exclusive  within  its  own  domain  in  dealing  with 
the  problem  of  expediting  shipments,  we  have  located  the  au- 
thority to  regulate  the  conduct  of  each  class  of  consignments 
inter  ««««,  and  it  might  be  exercised,  if  the  statutes  so  pro- 
vided,*by  two  railroad  commissions  supplementing  each  other. 
But  when  the  interests  of  state  and  interstate  traders  conflict, 
and  such  regulation  is  needed  as  will  prevent  corporations 
from  giving  undue  preference  to  either  over  the  other,  under 
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this  theory  it  would  seem  that  the  states  have  neither  dele- 
gated nor  reserved  the  right  to  aflford  such  relief  by  appropri- 
ate legislation,  but  that  in  the  transfer  of  delegated  authority 
to  the  federal  Union,  this  power,  bo  conducive  if  not  essential 
to  the  public  weal,  has  been  lodged  in  nuhibus  beyond  the  reach 
of  either.  There  is  nothing  upon  the  face  of  the  statute,  as  iT> 
that  discussed  in  Bobbins  v.  Shelby  Taxing  District,  120  U.  S. 
489,  to  show  that  it  was  intended  to  operate,  or  does  operate, 
as  a  restriction  upon  the  interstate  commerce.  On  the  con- 
trary, the  enforcement  of  the  penalty  is  at  once  a  stimulus 
and  a  compensation,  placed  within  the  reach  of  every  one  who 
consigns  his  freight  to  another  state,  and  he  may  avail  him- 
self of  its  aid  as  an  incentive  to  promptness  to  the  same  extent 
as  the  local  shipper  may  de.  In  fact,  the  controversy  before 
us  has  its  origin  in  a  failure  to  ship  goods  to  another  state^ 
and  we  are  asked  to  declare  the  law  invalid  when  its  aid  has 
been  invoked  to  expedite  interstate  commerce,  and  to  thereby 
leave  the  defendant  at  liberty  to  embarrass  such  traffic,  not 
by  legislation,  but  by  inaction  or  unfair  conduct. 

It  was  contended,  on  the  argument,  that  a  state  could  not 
compel  railroad  companies  doing  business  between  states  to 
provide  cars  for  removing  freight  within  a  given  period  with- 
out risk  of  impairing  the  facilities  for  shipment  from  the  ad- 
jacent state  by  withdrawal  of  the  company^is  cars  from  it. 
That  is  an  evil  that  may  be  met  and  provided  against  by  the 
enactment  of  a  similar  statute  in  the  adjacent  state,  and  thu» 
forcing  the  company  to  provide  an  adequate  supply  of  cars  to 
remove  its  freight  without  delay.  Besides,  the  same  result 
would  as  naturally  follow,  if  the  statute  were  limited  in  its 
operations  to  compelling  the  removal  of  freights  consigned  to 
points  within  the  state,  and  if  the  argument  were  allowed  to 
influence  us  at  all,  we  would  be  driven  to  the  conclusion  that 
the  penalty  cannot  be  recovered,  even  where  the  agreement  i» 
to  ship  the  freight  to  a  station  in  North  Carolina.  Cars  can- 
not be  provided  for  the  shipment  of  local  freight  if  they  are 
moved  to  particular  points,  not  to  fulfill  a  duty  due  to  persons 
who  have  been  induced  by  the  invitation  of  the  carriers  to 
intrust  goods  to  their  care,  but  to  avoid  the  consequences  of 
disregarding  a  penal  statute,  without  influencing  to  some  ex- 
tent the  business  of  the  whole  line. 

Where  these  articles  of  trade  have  termini  in  different  states, 
or  where  they  lie  entirely  within  a  single  state,  but  constitute 
a  part  of  a  long  through  line  formed  for  the  purpose  of  com- 
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peting  for  business  with  other  similar  lines,  it  would  be  as 
certainly  impossible  to  interfere  in  any  way  with  any  branch 
of  the  system,  whether  located  entirely  within  one  or  situate 
in  two  states,  without  to  some  extent  affecting  the  whole  line, 
as  it  would  be  to  check  the  flow  of  blood  in  a  vein  of  one's 
arm,  or  to  temporarily  open  the  vein,  without  influencing  the 
action  of  the  main  artery  of  that  arm. 

This  case  illustrates  the  distinction  drawn  by  Justice  Strong 
in  Railroad  v.  Hv^sen,  95  U.  S.  470,  between  a  state  statute 
that  affects  or  influences  incidentally,  even  to  the  slightest 
extent,  the  transportation  of  commodities  from  one  state  to 
another,  and  one  that  is  palpably  intended  to  embarrass  such 
commerce,  and  trammel  it  by  restrictions,  especially  where, 
in  addition,  there  is  a  plain  discrimination  in  favor  of  the 
local  trade  or  production. 

Neither  the  clause  of  the  constitution  which  we  have  con- 
sidered, nor  any  other,  has  been  construed  to  interfere  with 
*'  the  power  of  the  state,  sometimes  termed  its  police  power, 
to  prescribe  regulations  to  promote  the  health,  peace,  morals, 
education,  and  good  order  of  the  people,  and  to  legislate  so  as 
to  increase  the  industries  of  the  state,  develop  its  resources, 
and  add  to  its  wealth  and  prosperity":  Barhier  v.  Connolly^ 
113  U.  S.  27;  Mugler  v.  Kansas,  123  U.  S.  623.  The  palpable 
purpose  of  the  legislature  in  enacting  our  statute  was  to  stim- 
ulate trade  and  develop  the  resources  of  its  people.  It  throws 
the  segis  of  state  protection  alike  over  freight  consigned  under 
the  care  of  the  state,  and  that  of  which  the  general  govern- 
ment has  the  right  of  supervision.  The  requirements  of  a 
state  law  that  locomotive  engineers  be  examined  as  to  the 
condition  of  their  eyes,  to  determine  whether  they  were  color- 
blind, and  as  to  fitness  generally,  and  required  to  have  a  li- 
cense," have  been  declared  valid  under  the  general  authority  to 
protect  life,  health,  and  property;  yet  such  statutes  interfere 
with  and  affect,  but  do  not  obstruct,  commerce  between  the 
states:  Smith  v.  Alabama,  124  U.  S.  465;  Nashville  etc.  R'y  Co, 
V.  Alabama,  128  U.  S.  96.  In  Smith  v.  Alabama,  124  U.  S. 
465,  the  court  said:  "If  the  state  has  power  to  secure  to  pas- 
sengers conveyed  by  common  carriers  in  their  vehicles  of 
transportation  a  right  of  action  for  the  recovery  of  damages 
occasioned  by  the  negligence  of  the  carrier  in  not  providing 
safe  and  suitable  vehicles  or  employees  of  suflBcient  skill  and 
knowledge,  or  in  not  properly  conducting  or  managing  the 
act  of  transportation,  why  may  not  the  state  also  impose,  on 
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behalf  of  the  public,  as  an  additional  means  of  prevention, 
penalties  for  the  non-observance  of  these  precautions?" 

Justice  Field,  in  delivering  the  opinion  of  the  court  in 
Nashville  etc.  R'y  Co.  v.  Alabama,  128  U.  S.  96,  said:  "It  is 
conceded  that  the  power  of  Congress  to  regulate  interstate 
commerce  is  plenary;  that,  as  incident  to  it,  Congress  may 
legislate  as  to  the  qualifications,  duties,  and  liabilities  of  em- 
ployees and  others  on  railway  trains  engaged  in  that  commerce; 
that  such  legislation  will  supersede  any  state  action  on  the 
subject.  But  until  such  legislation  is  had,  it  is  clearly  within 
the  competency  of  the  states  to  provide  against  accidents  on 
trains  whilst  within  their  limits." 

If  it  is  not  only  the  right  but  the  duty  of  state  legislature! 
to  provide  for  the  safety  of  the  persons,  alike  of  its  own  citizens 
and  those  of  other  states,  passing  across  its  territory  on  trains, 
by  such  legislation  as  Congress  had  plenary  power  to  pass  if 
it  had  chosen  to  exercise  that  power,  it  would  seem  doubly  due 
to  all  persons  interested  in  the  traffic  conducted  along  the  rail- 
way lines  which  cross  it,  that  their  property  intrusted  to  the 
corporations  owning  them  should  be  protected  by  proper  legis- 
lation, especially  if  the  power  of  Congress  in  the  premises  is 
not  plenary,  and  there  is  no  authority  lodged  anywhere  except 
in  the  states  to  pass  a  statute  that  will  operate  uniformly  and 
on  all  classes  of  freight. 

It  is  true  that  section  1967  has  been  modified  so  as  to  give 
persons  injured  by  failure  to  ship  within  five  days  the  right 
to  recover  double  the  amount  of  damage  actually  sustained- 
Laws  1891,  c.  520.  But  by  its  terms,  the  statute  does  not  ap- 
ply to  actions  pending  in  the  courts  so  as  to  affect  the  right  to 
recover  the  prescribed  penalty. 

We  might  add,  that  though  Congress  has  plenary  authority 
over  whisky  stored  in  a  government  distillery  and  in  the 
custody  of  a  gauger,  it  is,  nevertheless,  larceny  to  steal  such 
whisky:  State  v.  Harmon,  104  N.  C.  792;  State  v.  Cross,  101 
N.  C.  770;  9  Am.  St.  Rep.  53;  Stale  v.  Bishop,  98  N.  C.  773. 

In  like  manner,  national  banks  are  the  creatures  of  the  gen- 
eral government,  and  subject  to  such  supervision  and  regula- 
tion as  Congress  may  provide  for,  yet  the  state  may  protect  the 
property  of  such  banks  by  punishing  the  forger  of  a  note  to  de- 
fraud it:  Cross  v.  NoHh  Carolina,  132  U.  S.  132. 

Where,  therefore,  the  state  legislature,  without  discrimina- 
tion, passes  a  law  which  operates  uniformly  in  aid  of  domestic 
and  interstate  trade  alike,  and  Congress  has  not  acted,  or  has 
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not  the  authority  to  afford  bo  i?6mplete  a  remedy  for  the  evil 
AS  the  state  legislature,  there  can  be  no  question  about  the 
validity  of  such  legislation,  or  the  duty  of  the  state  courts  to 
■enforce  it. 

Freight  Discrimination  Cases,  95  N.  C.  432,  59  Ara.  Rep. 
247,  presented  a  question  widely  different  from  that  raised  by 
this  appeal.  That  case  involved  a  construction  of  section  1966 
•of  the  code,  which  was  an  act,  by  its  terms,  prohibiting  the 
exaction  of  a  greater  charge  for  hauling  freight  a  shorter  dis- 
tance over  a  given  line  than  is  charged  by  the  same  carrier  for 
transporting  freight  of  the  same  class  to  a  greater  distance  in 
the  same  direction.  If  the  statute  had  been  enforced  as  to 
shipments  beyond  the  limits  of  the  state,  it  would  have  been 
olearly  an  invasion  of  the  exclusive  domain  of  Congress,  and 
would  have  provided  for  one  of  the  most  flagrant  abuses  on 
the  part  of  carriers  of  goods  shipped  from  one  state  to  another 
that  has  been  remedied  by  the  more  recent  act  of  Congress. 
The  court  there  conceded  that  the  regulation  of  charges  was 
operative  within,  though  not  beyond,  the  boundaries  of  the 
fitate.  The  passage  of  that  statute  was,  as  to  its  operation  be- 
yond our  lines,  an  undisguised  attempt  to  interfere  with  com- 
merce by  regulating  charges,  and  not  an  effort  to  aid  such 
traffic  by  speeding  shipments  to  their  appointed  destination. 

We  think  that  there  was  error  in  the  ruling  of  the  court 
below,  that  the  plaintiff  could  not  recover  because  the  goods 
-were  consigned  to  a  point  beyond  the  limits  of  the  state,  and 
a  new  trial  must,  therefore,  be  granted. 


Intkbstatb  Ck)MHE&OB  —  FowsB  ov  State  to  Rbqulatb.  —  States  may, 
in  the  exercise  of  their  police  power,  enact  laws  which,  though  they  affect 
■commerce  between  the  states,  are  not  to  be  considered  regulations  of  that 
commerce  within  the  meaning  of  the  federal  constitution:  Oul/ete.  R'y  Co.  v, 
Dwyer,  75  Tex.  572;  16  Am.  St  Rep.  926,  and  note;  I^sy  7.  Hardin,  78  Iowa, 
286. 

InTERSTATK  COMMBROE  —  JURISDICTION    OT    CONORKSS    OVER. — From   the 

moment  that  an  article  of  commerce  commences  to  move  from  one  state  to 
another  it  becomes  the  subject  of  interstate  commerce,  and  as  such  is  subject 
only  to  national  legislation:  Bennett  v.  American  Express  Co.,  83  Me.  236:  23 
Am.  St.  Rep.  774,  and  note;  SttUe  v.  Intoxicating  Liquors,  83  Me.  158;  Stanley 
^.  Wabaak  etc  B"y  OSo.,  100  Mo.  436. 
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Johnson  v.  Edwards. 

[109  North  Carolina,  406.] 
Husband  and  Wifb  —  Estatk  bt  Entireties  —  Statute  o»  Limitatioks. 
—  When  husband  and  wife  own  an  estate  in  fee  by  entireties,  the  statute 
of  limitations  will  not  run  against  them  dnring  coverture  as  to  an  actioa 
by  them  involving  the  title  or  possession  of  the  land,  because  of  the  di»> 
ability  of  the  wife. 

Action  for  the  possession  of  land  conveyed  by  one  Edward* 
to  Johnson  and  wife,  by  deed  in  fee-simple,  on  November  8^ 

1886.  This  deed  was  afterwards  lost  on  or  about  February  5, 

1887,  without  registration.  On  May  17,  1887,  said  Edwards 
conveyed  the  same  land  by  deed  in  fee-simple  to  the  defend- 
ant, Millie  Edwards,  who  claimed  that  plaintiff's  right  of  ac- 
tion was  barred  by  the  statute  of  limitation.  Judgment  for 
defendant,  and  plaintiffs  appealed. 

C.  Manly,  for  the  appellants. 
C.  B.  Watson,  for  the  respondent. 

Merrimon,  C.  J.  Whatever  may  be  the  nature  and  merits 
of  the  plaintiff's  cause  of  action,  it  was  not  barred  by  any 
statute  of  limitation,  because  the  deed  under  which  they  claim, 
and  by  this  action  seek  to  have  benefit  of,  purported  to  convey 
to  them  the  fee-simple  in  the  land  in  question.  As  they  were 
husband  and  wife,  they  were  not  tenants  in  common,  and  did 
not  take  by  moieties,  but  by  entireties,  —  they  were  seised,  if 
seised  at  all,  of  the  entirety  per  tout  et  non  per  my.  They 
owned  the  land,  or  whatever  interest  they  acquired  in  it,  as 
one  person.  They  could  not  sell  or  dispose  of  it,  or  any  inter- 
est in  it,  but  by  their  joint  action.  The  husband  could  not 
encumber  it,  or  at  all  prejudice  the  wife's  estate  by  his  laches 
or  his  positive  acts:  Brttce  v.  NiehoUon,  109  N.  C.  202;  ante, 
p.  562;  and  Phillips  v.  Hodges,  109  N.  C.  248,  and  the  cases 
there  cited  at  the  present  term. 

The  statute  of  limitations  could  not  bar  or  affect  the  rights 
of  the  feme  plaintiff,  because,  as  a  married  woman,  she  was 
under  disability.  The  husband  had  no  interest  or  estate  sep- 
arable from  hers,  nor,  as  we  have  seen,  could  his  laches  affect 
her  rights  adversely.  The  nature  of  the  estate  and  interest  of 
the  husband  and  wife  are  so  thoroughly  identified  as  one  and 
the  same  as  to  each,  that  the  right  of  the  husband  cannot  be 
barred  without  the  like  bar  of  the  right  of  the  wife.  Her  right 
cannot  be  barred,  and  no  more  can  that  of  the  husband.    Such 
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causes  of  action  as  the  subject  of  this  action  are  not  subjt;ct  to 
the  statute  of  limitations,  because  the  married  woman's  rights 
«re  not. 

The  court  ought,  therefore,  to  have  given  judgment,  as  the 
parties  appeared  to  be  entitled,  without  regard  to  the  statute 
of  limitations.     Error.  

Husband  akd  Wivjt  —  Disability  of  Covbrturb  as  Affectino  thb 
Statute  o»  Limitations.  —  The  time  limited  for  the  commencement  of  ac- 
'tions  does  not  begia  to  run  agaiast  married  women  during  coverture:  Alsup 
▼.  Jordan,  69  Tex.  300;  6  Am.  8t.  Rep.  53,  and  note.  In  California,  the  stat- 
ute does  not  ran  against  married  women  in  those  actions  in  which  the  hus- 
band  is  a  necessary  party  plaintiff:  Wilson  v.  Wilson,  36  Cal.  447;  95  Am. 
-Dea  191^  and  note;  note  to  Moore  v.  Armstrong,  36  Am.  Dec.  69. 


HiNKLB  V.    Richmond    and  Danville    R.  R  Co. 

[109  NoBTH  Cabolima,  472.] 

Railroads — NEOLiaEKCE — Warning  at  Crossings.  —  In  the  absence  of 
any  statute  regulating  the  time  and  manner  of  giving  signals,  the  failure 
of  an  engineer  in  charge  of  a  locomotive  to  ring  the  bell  or  sound  the 
whistle,  on  approaching  the  crossing  of  a  public  highway,  or  a  point 
where  the  public  have  been  habitually  permitted  to  cross,  and  where  the 
approaching  train  is  hidden  from  the  view  of  the  traveler  by  any  ob- 
atrnction  allowed  to  be  placed  or  placed  in  any  way  by  the  company,  is 
negligence  on  its  part. 

&AILR0AD3 — NEaLiOBNOB  —  WARNING  AT  Whlstlb-post. — When  a  rail- 
road company  has  erected  a  whistle-post  at  a  proper  distance  from  a 
erossing,  to  notify  engineers  when  to  give  timely  warning  of  the  ap* 
proach  of  a  train  to  persons  nsing  the  intersecting  highway,  and  the 
purpose  of  the  company  is  known  to  the  public,  so  that  persons  generally 
are  led  to  act  on  the  supposition  that  a  signal  will  be  given  at  the  post, 
it  is  negligence  on  the  part  of  the  company  if  the  engineer  fails  to 
sound  the  whistle  at  such  post  when  passing  with  a  train. 

Bailboads  —  NEOLiaENCB  —  Warning  at  Crossings  —  Contributory 
Neoliqenck.  —  Where  the  person  injured  would  not  have  ventured  upon 
the  railroad  track  at  a  crossing,  and  would  have  incurred  no  risk  of  a 
collision  with  a  passing  train,  but  for  the  negligence  of  the  engineer  in 
&iling  to  give  timely  warning  of  its  approach,  the  company  is  negligent 
and  liable  in  damages,  although  such  person  may  have  been  careless  in 
exposing  himself  to  danger. 

Railroads  —  Nbgligenob  —  Crossings — Dinr  to  Look  and  Listen.  —  A 
traveler  must  look  and  listen  before  going  upon  a  railroad  track,  although 
it  is  not  the  hour  when  a  regular  train  is  expected.  He  is,  however, 
bound  to  look  only  when  to  do  so  would  aid  him  in  determining  whether 
or  not  a  train  is  approaching.  In  all  other  respects,  he  has  a  right  to 
rely  upon  his  ears. 

Kailboads —  Negligence  —  Crossings  —  Contributory  Nboligence.  — . 
Whertt  a  traveler  ventures  upon  a  railroad  track  when  proper  signals  are 
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given,  and  miscalcalates  as  to  the  chances  of  crossing,  the  risk  is  bis, 
unless  some  negligence  can  be  imputed  to  the  company,  which  has  di> 
rectly  caused  the  injury. 

'RAiLROADa  — Nequqenck,  whkn  a  Question  for  Jurt.  —  When  th» 
evidence  is  conflicting,  it  is  for  the  jury  to  determine  whether  the  party 
injured  looked  and  listened  for  the  approaching  train  before  attempting 
to  cross  the  railroad  track,  and  whether  the  engineer  keeping  a  proper 
lookout  could  have  avoided  the  injury  or  diminished  its  danger  by  stop* 
ping  or  slackening  the  speed  of  the  train. 

Railkoads  —  Neglioemcx.  —  Evidence  that  soon  after  the  happening -of 
an  accident  to  a  traveler  at  a  railroad  crossing  the  company  put  it  in 
good  repair  ia  admissible  as  tending  to  show  that  the  railway  company 
was  under  obligation  to  keep  it  in  repair. 

D.  Schenck  and  0.  F.  Bason,  for  the  appellant 

C  B.  Watson,  for  the  respondent. 

Avery,  J.  In  the  absence  of  statutes  regulating  the  time 
and  manner  of  giving  signals,  the  failure  of  an  engineer  in 
charge  of  a  locomotive  to  ring  the  bell  or  sound  the  whistle- 
on  approaching  the  crossing  of  a  public  highway,  or  a  point 
where  the  public  have  been  habitually  permitted  to  cross,  aa 
at  the  intersection  of  a  mill  road  or  a  farm  road  frequently 
used,  is  evidence  of  negligence  to  be  submitted  to  the  jury: 
2  Shearman  and  Red  field  on  Negligence,  sees.  463,  464; 
Warner  v.  New  York  Cent.  R.  R.  Co.,  44  N.  Y.  465;  Troy  v. 
Cape  Fear  etc.  R.  R.  Co.,  99  N.  C.  298;  6  Am.  St.  Rep.  521;  2 
Wood's  Railroad  Law,  1292;  Barry  v.  New  York  Cent,  etc 
R.  R.  Co.,  92  N.  Y.  289;  44  Am.  Rep.  377. 

It  is  negligence  per  se,  because  of  the  peril  both  to  passen- 
gers on  trains  and  people  using  highways,  to  omit  to  give  in 
reasonable  time  some  signal  from  a  train  moving,  whether  at 
the  rate  of  twenty  or  forty  miles  an  hour,  when  it  is  hidden 
from  the  view  of  travelers  who  may  be  approaching  and  in 
danger  of  coming  in  collision  with  it  by  the  cars  of  the  com- 
pany left  standing  on  its  track,  or  by  an  embankment,  a  cut, 
or  a  sharp  curve  in  its  line,  or  by  any  other  obstruction  allowed. 
to  be  placed  or  placed  in  any  way  by  the  company:  Randall 
V.  Richmond  etc.  R.  R.  Co.,  104  N.  C.  416;  2  Wood's  Railroad 
Law,  1313,  and  note  3;  Louisville  etc.  R.  R.  Co.  v.  Goetz,  79^ 
Ky.  442;  42  Am.  Rep.  227;  Pennsylvania  Co.  v.  KrirJc,  47  Ind. 
368;  Strong  v.  Sacramento  etc.  R.  R.  Co.,  61  Cal.  326;  Kenney 
Hannibal  etc.  Wy  Co.,  105  Mo.  270. 

Where  a  railroad  company  has  erected  a  whistle-post  at  a 
proper  distance  from  a  crossing,  in  order  to  notify  engineers 
when  to  give  timely  warning  of  the  approach  of  a  train  to- 
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persons  using  the  intersecting  highway,  and  the  purpose  of 
the  company  is  known  to  the  public,  so  that  persons  generally 
are  led  to  act  on  the  supposition  that  a  signal  will  be  given  at 
the  post,  it  is  negligence  on  the  part  of  the  '^onjpair;  if  the 
engineer  fail  to  sound  the  whistle  at  the  point  so  indicated  in 
passing  with  a  freight  or  passenger  train  in  his  charge:  2 
Wood's  Railroad  Law,  1313;  Spencer  v.  Illinois  Cent.  R.  R. 
Co.,  29  Iowa,  55;  Sweeny  v.  Old  Colony  etc.  R.  R.  Co.,  10 
Allen,  368;  87  Am.  Dec.  644;  Newson  v.  New  York  Cent.  R.  R. 
Co.,  29  N.  Y.  383. 

Where  a  jury  find  that  the  injured  person  would  not  have 
ventured  upon  the  track  at  such  a  crossing,  and  would  have 
incurred  no  risk  of  a  collision  with  the  train,  but  for  the 
negligence  of  the  engineer  in  failing  to  give  timely  warning 
of  its  approach,  the  corporation  is  liable  to  answer  in  dam- 
ages, though  the  plaintiff  may  have  been  careless  in  exposing 
himself  to  danger:  Deans  v.  Wilmington  etc.  R.  R.  Co.,  107  N.  C. 
686;  22  Am.  St.  Rep.  902,  and  cases  cited. 

In  Randall  v.  Richmond  etc.  R.  R.  Co.,  104  N.  C.  416,  the 
judge  who  tried  the  case  below  charged  the  jury,  in  effect, 
that  if  the  engineer  failed,  in  passing  around  a  sharp  curve 
caused  by  a  projecting  cliff  or  mountain,  to  give  the  usual 
signal  of  approach  to  a  crossing  just  beyond  the  curve,  from 
which  his  train  was  not  visible,  the  corporation  was  liable  for 
injury  to  a  team  of  oxen  that  were  being  driven  along  a  par- 
allel road  beside  the  track  and  near  said  crossing,  if,  as  the 
testimony  tended  to  show,  the  owner  would  have  driven  them 
to  a  point  more  remote  from  the  railroad,  and  where  they 
would  have  been  free  from  danger,  had  he  heard  the  expected 
warning  at  the  usual  place.  There  was  a  conflict  of  testimony 
in  that  as  in  our  case.  The  engineer  testified  that  he  blew  at 
the  usual  point  for  the  crossing,  not  far  from  the  place  where 
the  animals  were  killed,  while  other  witnesses  contradicted 
this  statement.  Kinney,  the  engineer  in  the  case  at  bar,  tes- 
tified that  he  blew  at  a  post  erected  below  Linwood  Station, 
which  he  located  342^  yards  south  of  that  depot;  that  he 
passed  the  station  going  north  without  stopping,  and  blew 
again  at  the  proper  point,  to  warn  persons  passing  over  the 
crossing  of  the  Lexington  road,  which  is  231  yards  north  of 
Linwdod,  but  that  he  gave  no  other  warning  after  passing  that 
signal-post  till  he  struck  the  horse  attached  to  the  covered 
wagon  in  which  the  plaintiff  and  his  father  were  riding,  at 
the  crossing  of  the  mill  road,  652  yards  north  of  the  interseo- 
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tion  with  the  Lexington  road.  It  is  admitted  that  there  was 
a  signal-post  erected  on  the  west  side  of  the  track,  or  on  the 
left  of  the  engineer,  going  north,  at  a  distance  of  208  yards 
south  of  the  mill-road  crossing,  and  444  yards  north  of  the 
crossing  of  the  Lexington  road. 

Three  witnesses  for  the  plaintifiF  testified  positively  that  the 
engineer  blew  the  whistle  at  a  bridge  about  a  half-mile  south 
of  Lin  wood,  and  far  south  of  the  first  whistle-post  on  his  right, 
and  did  not  blow^gain  till  the  plaintiff  was  injured.  Another 
witness,  who  lived  in  sixty  or  seventy  yards  of  Linwood,  stated 
that  he  did  not  hear  any  whistle  after  that  given  at  the  bridge. 

Conceding,  for  the  sake  of  the  argument,  that  the  signal- 
post  on  the  left  (208  yards  from  the  mill-road  crossing)  was 
intended  for  trains  moving  south,  and  that  the  custom  was  to 
blow  opposite  to  it  to  give  notice  of  the  approach  of  trains 
moving  south  to  travelers  on  the  Lexington  road,  we  think 
that  the  judge  below  was  not  in  error  in  telling  the  jury  that 
a  traveler  had  the  right  to  rely  on  hearing  the  usual  signal  at 
posts  known  by  the  public  to  have  been  erected  to  indicate  to 
engineers  the  point  for  blowing  the  whistle  as  a  warning  of  the 
approach  of  a  train.  According  to  the  testimony  offered  for 
the  plaintiff,  the  engineer  failed  to  blow  at  the  lower  post 
(where  he  admits  he  ought  to  have  given  a  signal,  and  says 
that  he  did),  or  below  the  Lexington  road  crossing,  while  the 
engineer  testifies  to  the  contrary.  In  Randall  v.  Richmond  etc. 
R.  R.  Co.,  104  N.  C.  416,  it  was  the  station  blow  that  the  jury 
found  the  engineer  bad  failed  to  give,  and  plaintifif  was  near, 
not  at,  a  crossing,  and  about  one  hundred  yards  from  the  sta- 
tion, when  his  oxen  jumped  upon  the  track  and  were  killed; 
yet  if  he  had  heard  the  usual  station  blow  at  the  point  where 
he  had  a  right  to  expect  it,  he  would  have  moved  his  cattle 
out  of  danger,  and  thereby  avoided  the  accident.  But  counsel 
pressed  with  much  earnestness  and  ingenuity  the  more  sweep- 
ing and  general  exception,  growing  out  of  the  tenth  para- 
graph of  his  prayer  for  instructions,  that  there  was  no  evidence 
of  negligence  on  part  of  defendant  company.  Not  only  was 
the  court  justified  by  the  testimony  tending  to  show  the  fail- 
ure to  sound  the  whistle  at  the  lower  post  in  refusing  to  give 
this  instruction,  but  the  jury  should  have  been  left  to  de- 
termine (looking  at  every  aspect  of  the  testimony,  and  the  in- 
ferences to  be  drawn  from  from  it)  whether  the  engineer  blew 
the  whistle  before  reaching  the  Lexington  road,  and  whether 
his  admitted  failure,  at  the  proper  distance  from  the  mill-road 
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<;rossing,  to  repeat  the  warning,  was  the  proximate  cause  of 
the  injury;  for  if,  by  giving  a  bignal  at  either  place  where  de- 
fendant had  a  right  to  expect  it,  the  accident  would  have  been 
avoided,  then  such  omission  was  the  immediate  cause  of  the 
injury,  and  the  plaintiflf  was  entitled  to  recover,  though  he 
may  have  shown  a  want  of  care  in  going  upon  the  track:  Lay 
V.  Richmond  etc.  R.  R.  Co.,  106  N.  C.  404;  Deans  v.  Wilmington, 
^tc.  R.  R.  Co.,  107  N.  0.  686;  22  Am.  St.  Rep.  902.  In  passing 
upon  these  questions,  the  jury  could  have  considered,  and 
doubtless  did,  the  contention,  on  the  one  hand,  that  the  train 
was  moving  along  a  deep  cut,  up-grade,  and  could  not  have 
been  seen  by  the  plaintiff,  who  had  been  stationed  by  his  father 
■on  the  shafts  of  the  covered  wagon,  until  the  wagon  was  driven 
upon  the  track,  and  on  the  other,  that  the  train  must  have 
been  distinctly  visible  to  one  looking  out  from  the  front  of  the 
wagon  for  forty  yards  before  they  drove  upon  the  crossing. 

The  jury  found,  in  response  to  the  first  issue,  that  the  plain- 
tiff was  injured  by  the  negligence  of  the  defendant  company, 
and  in  answer  to  the  second  issue,  that  the  plaintiff  did  not 
contribute  to  cause  the  injuries  by  his  own  negligence. 

It  was  the  duty  of  the  plaintiff  to  look  and  listen  before 
going  upon  the  track,  although  it  may  not  have  been  the  hour 
when  a  regular  train  was  expected:  Randall  v.  Richmond  etc. 
R.  R.  Co.,  104  N.  C.  416.  "  He  is  only  bound  to  look,  when  to 
do  so  would  aid  him  in  determining  whether  a  train  is  ap- 
proaching. In  all  other  respects  he  has  a  right  to  rely  upon 
his  ears.  But  when  the  proper  signals  are  given,  if  a  traveler 
ventures  upon  the  track,  and  miscalculates  as  to  the  chances 
of  crossing,  the  risk  is  his,  unless  some  negligence  can  be  im- 
puted to  the  company  which  has  directly  caused  the  injury  ": 
2  Wood's  Railroad  Law,  p.  1310,  sec.  343,  note  2,  p.  1312, 
note  1;  Kenney  v.  Hannibal  etc.  R'y  Co.,  105  Mo.  270. 

The  court  instructed  the  jury  upon  this  subject  as  follows: 
^'It  was  the  duty  of  the  plaintiff  to  keep  a  proper  lookout  as 
well  as  the  engineer,  and  one  time  looking  and  listening  at  a 
■distance  from  the  track  is  not  a  proper  lookout.  He  ought 
to  have  used  his  senses  of  sight  and  hearing  all  the  time, 
and  if  he  failed  to  do  so,  and  thereby  caused  his  injury,  the 
answer  to  the  second  issue  should  be  '  Yes.' "  If  the  court 
had,^n  compliance  with  the  defendant's  request,  told  the 
jury  that  it  was  "the  duty  of  the  plaintiff  to  see  and  hear," 
and  his  failure  to  do  so  was  equivalent  to  not  looking  or  listen- 
ing at  all,  the  instruction  would  unquestionably  have  been 
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erroneous,  and  subject  to  well-grounded  exception  on  the  part 
of  the  plaintiff.  It  is  manifest  that  the  court  had  no  rights 
where  there  was  conflicting  testimony,  and  more  than  one  in- 
ference deducible  from  the  evidence,  to  instruct  the  jury  that 
they  must  find,  in  any  aspect  of  the  case,  that  the  plaintiff,  by 
his  own  negligence,  contributed  to  bringing  about  the  colli- 
sion, much  less  that  the  negligence  of  the  plaintiff  "was  the 
direct  cause  of  the  injury.  The  plaintiff  testified  that  he  and 
his  father  (who  is  his  next  friend  as  plaintiff)  started  from 
the  house  of  his  brother,  the  witness  A.  A.  Hinkle,  near  the 
Lexington  road,  in  a  covered  wagon,  and  as  they  traveled 
along  the  road,  he  looked  out  of  the  wagon  two  or  three  times 
to  see  if  a  train  was  coming,  and  that  when  they  had  gone 
down  the  hill,  within  about  twenty  yards  of  the  crossing,  he 
stopped  the  wagon  and  listened.  The  plaintiff  then  got  out  on 
the  cross-pieces  of  the  shaft  and  held  to  the  wagon  with  one 
hand  while  he  rested  the  other  on  the  horse's  rump,  and  as 
his  father  drove  on,  looked  and  listened,  but  neither  heard  nor 
saw  an  approaching  train  till  the  horse  got  upon  the  tracks 
when  he  had  but  tinie  to  utter  an  explanation  and  fell  back 
into  the  wagon  with  his  father  before  they  were  stricken  and 
carried  or  thrown  about  seventy-five  feet,  and  left  in  an  insen- 
sible state  by  the  train.  It  will  be  observed  that  the  boy,  if  he 
is  to  be  believed,  looked  and  listened,  and  neither  saw  nor  heard 
anything.  The  judge  had-  no  right  to  tell  the  jury  that  be- 
cause the  engineer,  however  respectable  or  intelligent,  testified 
to  the  height  of  the  banks  along  the  cut,  and  introduced  a  map 
to  corroborate  his  opinion  that  a  train  on  the  track,  anywhere 
north  of  Linwood  and  south  of  the  mill-road  crossing,  was 
visible  to  a  person  passing  along  the  road  traveled  by  plaintiff 
from  his  brother's  house  to  the  crossing,  they  must  disregard  the 
plaintiff's  statement,  and  answer  the  second  issue,  "Yes."  It 
was  the  province  of  the  jury  to  determine  whether  the  plain- 
tiff did,  in  fact,  after  stopping  and  listening  at  the  foot  of  th& 
hill,  ride  sixty  feet,  looking  and  listening  still,  but  in  vain, 
from  the  shaft  all  the  way,  for  a  train  that  could  not  be  seen 
till  the  horse  was  upon  the  track,  and  to  say  whether  it  was 
possible  for  him  to  see  the  approaching  train  or  hear  the  noise, 
in  the  absence  of  signals,  as  it  moved  up-grade  from  the  sta- 
tion. In  such  a  conflict,  the  court  could  not  instruct  the  jury 
as  to  the  weight  of  the  testimony.  Although  the  engineer 
may  have  failed  to  give  the  usual  signals  south  of  the  depot 
or  of  either  of  the  crossings,  it  was  the  duty  of  the  plaintiff  to 
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look  and  listen  before  going  upon  the  track,  and  he  testified 
that  he  did.  The  jury  were  warranted  by  the  testimony, 
therefore,  in  finding  that  he  used  ordinary  care  to  guard 
against  accident  before  attempting  to  cross.  His  father,  ac- 
cording to  the  evidence,  was  deaf,  and  was  compelled  to  rely 
upon  the  hearing  of  the  plaintiff,  a  boy  of  fourteen.  It  was 
not  the  duty  of  the  plaintiff,  if,  after  listening  at  twenty  yards 
distance,  and  riding  on  the  shaft,  he  neither  heard  nor  saw  an 
approaching  train,  to  get  down  and  look  up  and  down  the 
track,  even  though  his  view  of  the  railroad  line  was  obstructed: 
Pennsylvania  R.  R.  Co.  v.  Achermany  74  Pa.  St.  265. 

It  was  not  error  in  the  court  to  give  the  jury  the  instruc- 
tion as  to  the  duty  of  the  engineer  to  keep  a  vigilant  outlook, 
which  is  the  subject  of  exception.  It  was  not  contended  that 
the  proposition  embodied  in  the  instruction  given  was  not  a 
correct  statement  of  the  law,  but  that  it  was  inapplicable  to 
the  facts,  and  calculated  to  mislead  the  jury.  There  was  some 
evidence  that  counsel  had  a  right  to  comment  upon  and  to 
have  submitted  to  the  jury,  as  tending  to  show  that  after  the 
engineer  saw,  or  could  by  keeping  a  proper  lookout  have  seen, 
the  plaintiff 's  horse  stepping  upon  the  track,  he  might  have 
stopped  his  train  altogether  before  reaching  the  crossing,  or 
have  so  lowered  its  speed  as  to  strike  with  little  force,  and 
diminish  the  chances  of  serious  injury  to  the  inmates  of  the 
wagon,  who  were  thrown  seventy -feet  by  the  violent  concussion. 

The  expert  witness  Rutherford,  who  was  introduced  for  the 
defendant,  testified  that  the  engineer  might  have  seen  a  man 
on  his  left  within  nine  or  ten  feet  of  the  track,  on  the  mill 
road,  when  the  engine  was  three  hundred  feet  from  the  cross- 
ing, and  that  he  could  have  seen  a  horse  six  feet  from  the 
track  one  thousand  feet  from  the  crossing,  and  could  have 
stopped  his  engine  within  five  hundred  feet.  If  the  engineer 
could  have  seen,  or  saw,  the  horse,  and  was  unable  to  tell 
whether , he  was  harnessed,  and  he  seemed  to  be  approaching 
the  track,  it  was  his  duty  to  slacken  speed:  Snowden  v.  Norfolk 
etc.  R.  R.  Co.,  95  N.  C.  93;  Carlton  v.  Wilmington  etc.  R.  R.  Co., 
104  N.  C.  365.  If  he  saw  that  the  horse  was  attached  to  a 
covered  wagon,  and  could  see  that  the  inmates  were  not  on 
the  outlook,  but  were  inside  the  wagon,  it  was  his  duty  to  stop 
his  eagine.  If  the  jury  believed  that  the  engineer  had  failed 
to  give  the  usual  signals,  then  it  was  his  duty  to  keep  a  more 
vigilant  watch  along'the  track.  He  had  no  right  under  such 
circumstances  to  keep  his  seat  as  he  approached  the  crossing. 
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and  also  to  direct  the  fireman  to  put  coal  in  the  engine,  so  that 
neither  could  keep  a  proper  outlook  upon  the  crossing  after 
he  had  neglected  to  whistle.  We  are  assuming  that  the  jury 
believed  the  whistle  was  not  blown  north  of  the  bridge,  in 
order  to  show  that  there  were  phases  of  the  evidence  that 
warranted  the  judge  in  giving,  if  they  did  not  impose  upon 
him  the  duty  of  giving,  the  instruction  complained  of.  Coun- 
sel could  not  expect  the  court  to  find  as  a  fact  and  tell  the 
jary  that  the  fireman  could  not  look  out  on  the  left  because 
his  fire  bad  gone  down  while  the  train  was  side-tracked  at 
Holtsburg,  and  the  engineer  could  not  get  out  of  his  seat 
long  enough  to  look  first  on  one  side  and  then  on  the  other 
while  his  subordinate  replenished  the  supply  of  coal.  Whether 
he  could  stand  up  and  keep  his  hand  upon  the  throttle  of  the 
engine  under  such  circumstances,  and  whether  it  was  neces- 
sary to  do  so  in  order  to  provide  for  the  safety  of  all  who 
might  expose  themselves  to  danger  of  being  injured  by  his 
train,  were  questions,  not  for  the  court  to  pass  upon,  but  for 
the  jury  to  consider  in  their  bearings  upon  the  issues. 

The  court  below  permitted  the  plaintiff  to  show  by  a  wit- 
ness that  soon  after  the  accident  the  defendant  company 
repaired  the  crossing  at  the  mill  road  so  as  to  make  it  less 
difficult  to  get  upon  the  track.  The  defendant  objected  then, 
and  assigns  as  error  now  the  admission  of  the  testimony. 
The  court  assigned  as  a  reason  for  the  ruling,  that  it  was 
competent  to  show  in  this  way  that  the  defendant  knew  of 
the  existence  of  the  crossing,  and  treated  it  as  a  public  cross- 
ing, or  one  that  the  corporation  was  under  obligations  to  keep 
in  repair.  Although  the  road  may  have  been  used  as  a  mill 
road,  it  may  also,  as  a  plantation  road,  have  come  within  the 
requirement  of  section  1975  of  the  code,  which  fact  would 
have  made  it  the  duty  of  the  company  to  keep  it  repaired. 
At  that  stage  of  the  trial,  it  is  not  difficult  to  see  that  it 
might  become  material  for  the  jury  to  know  whether  such 
duty  was  imposed  upon  the  defendant  by  law,  .especially  if, 
in  the  further  progress  of  the  trial,  it  should  appear  that  the 
engineer,  by  keeping  a  proper  outlook,  might  have  had  reason 
to  believe  that  the  plaintiff's  wagon  was  impeded  by  some 
defect  in  crossing:  Bullock  v.  Wilmington  etc.  R.  R.  Co.^  105 
N.  C.  180.  It  is  evident,  at  any  rate,  that  the  defendant  was 
not  prejudiced  by  the  ruling,  because  it  could  not  have  mate- 
rially influenced  the  jury  in  their  findings. 

The  judge  below  had,  unquestionably,  the  right,  in  the  ex- 
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ercise  of  his  discretion,  to  refuse  the  motion  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence  in  any  case:  Carson 
V.  Dellinger,  90  N.  C.  226. 

There  is  no  error,  and  the  motion  for  a  new  trial  must  be 
refused.  

Railroad  Cobipawtks  —  Dittt  to  6nr«  Warniwo  at  Crossings.  —  Where 
the  failare  of  an  engineer  to  give  warning  on  the  approach  of  bis  train  to  a 
crossing  ia  the  cause  of  an  injury  to  one  who  ventured  upon  the  crossing 
while  acting  in  an  ordinarily  prudent  manner,  the  railroad  company  will  be 
liable  therefor:  Quigley  r.  Delaware  etc  Canal  Co.,  142  Pa.  St.  388;  24  Am. 
St.  Rep.  504,  and  note,  where  the  cases  on  this  subject  are  collected;  ez< 
tended  note  to  Welsch  v.  Hannibal  etc.  R.  R.  Co.,  37  Am.  Rep.  443;  Swift  v. 
Stolen  Island  etc.  R.  R.  Co.,  123  N.  Y.  645;  Toledo  etc.  R.  R.  Co.  r.  Cline,  135 
111.41. 

Railroad  Companies  —  Crossinqs  —  Duty  to  Look  and  Listbn.  — The 
law  requires  a  traveler  to  look  and  listen  for  the  approach  of  a  train  before 
venturing  npon  the  track  at  a  pnblio  crossing,  and  if  he  neglects  so  to  do,  he 
cannot  recover  for  injuries  received  thereby:  Tucker  v.  New  York  etc  R.  R, 
Co.,  124  N.  Y.  308;  21  Am.  St.  Rep.  670,  and  note;  Mynning  v.  Detroit  etc 
R.  R.  Co.,  64  Mich.  93;  8  Am.  St.  Rep.  804,  and  note;  extended  note  to  Ertist 
V.  Hudson  River  R.  R.  Co.,  90  Am.  Dec  780-787;  Louisville  etc  R'y  Co.  v. 
SUmmel,  126  Ind.  35;  Nash  v.  New  York  etc  R.  R.  Co.,  125  N.  Y.  715. 

Neoligencb  —  Contributory  —  Whbn  Question  tor  Jury.  —  In  a  case 
involving  contributory  negligence,  when  the  facts  are  in  dispute,  or  if  the  cir- 
cnmstances  are  such  that  sensible  men  may  differ  in  their  conclusions,  the 
question  should  be  left  to  the  jury:  Roddy  ▼.  Missouri  Pac  R'y  Co.,  104  Mo. 
333;  24  Am.  St.  Rep.  333,  and  note;  ifoon  r.  Northern  Pae.  R.  R.  Co.,  46 
Minn.  106;  24  Am,  St.  Rep.  194,  and  note;  Swi/l  v.  StaUn  Island  etc  R.  R. 
Co.,  123  N.  Y.  645;  Baltimore  etc  R.  R.  Co.  v.  Walborn,  127  Ind.  142. 

Negligence  —  Evidence.  —  Evidence  that,  after  an  accident,  the  railroad 
company  repaired  the  track  at  the  place  where  the  accident  had  occurred 
ia  admissible  in  evidence,  as  tending  to  show  the  condition  of  the  track  at  the 
time  of  the  accident:  Stewart  v.  Everts,  76  Wis.  35;  20  Am.  St.  Rep.  17,  and 
note.  In  an  action  against  a  railroad  company  for  personal  injaries,  evidence 
that  after  the  accident  the  engines  ran  more  slowly  than  before  is  admissible: 
Savannah  etc  R'y  Co.  v.  Flannagan,  82  Ga.  579;  14  Am.  St  Rep.  183. 
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[109  NOBTH  CABOUMA,  722.] 

IirntR9TAT«  CoMMBROB  —  LICENSE  Tax.  —  A  tax  imposed  on  merchants  and 
all  other  dealers,  of  one  tenth  of  one  per  cent  of  their  purchases  in  or  ont 
of  the  state,  i>  a  license  or  occupation  tax  for  the  privilege  of  carrying 
on  busineaa  within  the  state,  and  is  valid,  both  under  the  state  constitn* 
tion  and  that  portion  of  the  federal  constitution  giving  power  to  Congress 
to  regulate  interstate  commerce. 

Vterstatb  Comuercs  —  Taxatiok  —  License  Taxes.  —  When  transactions 
are  between  parties  in  different  states,  or  consist  of  the  transportation  of 
freight  or  passengers  from  one  state  to  another,  a  state  tax  is  prohibited, 
whether  it  creates  discrimination  or  not;  but  when  the  tax  is  on  an  oo- 
cupation  carried  on  in  a  state,  or  on  property  therein,  it  is  valid,  unless 
it  discriminates  against  articles  brought  from  other  states,  or  taxes  the 
sale  of  such  articles  in  the  original  paokage. 

George  Davis  and  George  Rountree,  for  the  appellants. 

Theodore  F.  Davidson^  attorney-general,  and  A.  M.  Waddell^ 
for  the  state. 

Clark,  J.  By  the  act  to  raise  revenue  (Laws  of  1891,  o. 
323,  sec.  22),  it  is  enacted  as  follows:  "Every  merchant,  jew- 
eler, grocer,  druggist,  or  other  dealer  who  shall  buy  and  sell 
goods,  wares,  and  merchandise,  of  whatever  name  or  descrip- 
tion, not  specially  taxed  elsewhere  in  this  act,  shall,  in  addi- 
tion to  his  ad  valorem  tax  upon  his  stock,  pay  as  a  license  tax 
one  tenth  of  one  per  centum  on  the  total  amount  of  his  pur- 
chases in  or  out  of  the  state  (except  purchases  of  farm  products 
from  the  producer),  for  cash  or  credit,  whether  such  persons 
herein  mentioned  shall  purchase  as  principal,  or  through  an 
agent  or  commission  merchant." 

The  special  verdict  brings  the  defendants  completely  within 
the  provisions  of  the  act,  and  finding,  among  other  facts,  that 
the  defendants  purchased  goods  in  other  states,  brought  them 
into  this  state  and  sold  them  here,  but  made  no  purchases 
within  this  state. 

The  policy  or  advisability  of  such  taxation  rests  with  the 
legislative  branch  of  the  government  alone.  The  sole  question 
committed  to  the  courts  is  as  to  the  constitutional  power  of 
the  legislature  to  lay  the  tax. 

It  is  conceded  by  the  learned  counsel  of  the  defendants  that 
such  tax  is  not  a  property  tax,  but,  as  truly  stated  on  the  face 
of  the  act,  is  a  license  tax  for  the  privilege  of  carrying  on  the 
business  specified.  Such  license  tax  is  not  prohibited  by  the 
constitution  of  North  Carolina,  but  is  expressly  authorized  by 
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section  3,  article  5,  thereof:  Albertsonr,  Wallace^  81  N.  C.  479; 
State  V.  Cohen,  84  N.  C.  771.  Nor  is  this  mode  of  taxation 
forbidden  by  the  fourteenth  amendment  to  the  United  States 
constitution,  which  guarantees  to  all  persons  the  equal  pro- 
tection of  the  law.  It  has  been  repeatedly  held  that  the  Four- 
teenth Amendment  in  no  wise  affects  the  right  of  the  state  to 
adjust  its  system  of  taxation  in  accordance  with  its  own  con- 
stitution, "to  classify  property  for  taxation,  subjecting  one 
kind  of  property  to  one  rate  of  taxation,  and  another  kind  to 
another  rate,  distinguishing  between  franchises,  licenses,  and 
privileges,  and  visible  and  tangible  property,  and  between 
real  and  personal  property  ":  Home  Ina.  Co.  v.  New  Yorky  134 
U.  S.  594,  606;  BeWs  Gap  R.  R.  Co.  v.  Pennsylvania,  134  U.  S. 
232,  237.  Both  of  these  cases  are  cited  and  approved  by  the 
same  court  in  a  very  recent  case:  Pacific  Exp.  Co.  v.  Seibert, 
142  U.  S.  339. 

The  defense,  indeed,  rests  its  case  upon  the  position  that 
the  tax,  so  far  as  it  respects  goods  purchased  in  other  states 
and  brought  into  this  state,  is  void,  as  being  in  violation  of  the 
federal  constitution,  article  1,  section  8,  which  gives  to  Con- 
gress the  power  to  "regulate  commerce  with  foreign  nations  and 
among  the  several  states,  and  with  the  Indian  tribes." 

Under  the  decisions  of  the  supreme  court  of  the  United 
States,  if  the  "business."  the  carrying  on  of  which  is  made 
liable  to  the  tax,  was  that  of  interstate  commerce,  such  as  the 
offering  for  sale  or  selling  goods  in  one  state  to  be  shipped  to 
the  buyer  who  is  in  another  state,  as  in  Robbing  v.  Shelby  Tax- 
ing District,  120  U.  S.  489  (known  commonly  as  the  "Drum- 
mers'" case),  or  if  this  impost  was  laid  on  the  transportation 
of  passengers  or  freight  from  one  state  to  another  {State  Freight 
Tax  Cases,  15  Wall.  232;  Freight  Discrimination  Cases,  95 
N.  C.  428;  59  Am.  Rep.  247;  and  94  N.  C.  434;  59  Am.  Rep. 
250),  or  the  transmission  of  telegrams  across  state  lines 
{Leloup  V.  Mobile,  127  U.  S.  640),  such  tax  would  be  inhibited. 
But  the  business  here  subjected  to  the  privilege  tax  is  neither 
by  the  terms  of  the  law  nor  in  its  purport,  to  be  gathered  by 
any  reasonable  construction,  "  interstate  dealings."  The  tax 
is  not  on  any  dealings  between  the  parties  outside  of  the  state 
and  the  defendants  within  the  state,  nor  on  the  transportation 
of  go(9ds  into  the  state.  The  "  business  "  taxed,  and  intended 
to  be  taxed,  is  that  of  "  buying  and  selling  goods,  wares,  and 
merchandise,"  i.  e.,  carrying  on  a  mercantile  business  in  this 
state.    The  fact  that  such  trade  or  occupation  exercised  in  this 
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state  is  carried  on  in  goods,  wares,  or  merchandise  which  had 
their  origin  out  of  the  state  cannot  make  it  "interstate  com- 
merce." '"he  commerce  is  "  intrastate."  It  is  carried  on  ia 
this  state  between  the  defendants  and  other  parties  in  th» 
state.  It  is  an  occupation  or  trade  exercised  here  under  North 
Carolina  laws,  and  protected  by  them  from  violence  and  illegal 
interference,  from  robbery  and  thieves.  Should  the  purchaser 
of  *'  goods,  wares,  and  merchandise  "  from  the  defendants  sub* 
sequently  ship  the  goods  to  another  state,  this  would  not  maka 
the  dealing  between  them  "  interstate,"  even  though  the  de- 
fendants, at  the  time  of  such  sale,  knew  of  the  buyer's  inten- 
tion to  so  ship  the  goods:  Brown  v.  Houston,  114  U.  S.  622. 
Neither,  for  like  reasons,  could  the  fact  that  the  "occupation'^ 
taxed  deals  in  merchandise,  some  or  all  of  which  originated 
elsewhere  than  in  North  Carolina,  make  it  **  interstate  "  traflfic: 
Woodruff  V.  Parhaviy  8  Wall.  123.  The  interstate  dealings 
were  terminated  when  the  goods  were  delivered  at  the  store  of 
the  defendants.  The  "  business  "  subsequently  carried  on  of 
vending  and  disposing  of  them  is  intrastate  traflBc,  upon  which 
the  state  can  levy  its  license  tax.  The  tax  is  not  laid  on  the 
purchases  nor  on  the  sales.  It  is  laid  as  a  "  license  tax  "  od 
every  "  merchant,"  etc.,  who  shall  "  buy  and  sell  goods,  ware8» 
and  merchandise,"  evidently  meaning  to  tax  the  occupation 
of  carrying  on  such  business  in  this  state.  As  a  mode  merely 
of  graduating  the  tax  by  some  approximation  to  the  volume 
of  business  done  (which  is  just),  it  is  provided  that  such 
license  tax  shall  be  "one  tenth  of  one  per  centum  on  the  total 
amount  of  purchases  in  or  out  of  the  state."  In  the  late  case 
of  State  of  Maine  v.  Grand  Trunk  R'y  Co.,  142  U.  S.  217,  this  is 
adverted  to,  and  the  court  say:  "  This  ruling  [of  the  court 
below,  which  is  reversed]  was  founded  on  the  assumption  that 
a  reference  by  the  statute  to  the  transportation  receipts,  and  to 
a  certain  percentage  of  the  same,  in  determining  the  amount 
of  the  excise  tax,  was,  in  effect,  the  imposition  of  the  tax  upon 
such  receipts,  and  therefore  an  interference  with  interstate 
and  foreign  commerce.  But  a  resort  to  those  receipts  was 
simply  to  ascertain  the  value  of  the  business  done  by  the  cor- 
poration, and  thus  obtain  a  guide  to  a  reasonable  conclusion 
as  to  the  amount  of  the  excise  tax  which  should  be  levied,  and 
we  are  unable  to  perceive  in  that  resort  any  interference  with 
transportation,  domestic  or  foreign,  over  the  road  of  the  rail- 
road company,  or  any  regulation  of  commerce  which  consists 
in  such  transportation.     If  the  amount  ascertained  were  spe- 
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cifically  imposed  as  the  tax,  no  objection  to  its  validity  would 
be  pretended.  And  if  the  inquiry  of  the  state  as  to  the  value 
of  the  privilege  were  limited  to  the  receipts  of  certain  past 
years,  instead  of  the  year  in  which  the  tax  is  collected,  it  is 
conceded  that  the  validity  of  the  tax  would  not  be  affected, 
and  if  not,  we  do  not  see  how  a  reference  to  the  results  of  any 
other  year  could  affect  its  character.  There  is  no  levy  by  the 
statute  on  the  receipts  themselves,  either  in  form  or  iu  fact. 
They  constitute,  as  said  above,  simply  the  means  of  ascertain- 
ing the  value  of  the  privilege  conferred.  This  conclusion  is 
sustained  by  the  decision  in  Home  Ins.  Co.  v.  New  York,  134 
U.  S.  594."  And  the  court  go  on  to  cite  with  approval  from 
the  latter  decision  the  following:  "The  validity  of  the  tax  can 
in  no  way  be  dependent  upon  the  mode  which  the  state  may 
deem  fit  to  adopt  in  fixing  the  amount  for  any  year  which  it 
will  exact  for  the  franchise.  No  constitutional  objection  lies 
in  the  way  of  a  legislative  body  prescribing  any  mode  of  meas- 
urement to  determine  the  amount  it  will  charge  for  the  priv- 
ilege it  bestows." 

The  tax  in  our  case  is  not  on  the  business  of  buying  goods 
out  of  the  state,  but  on  the  business  of  buying  and  selling 
goods  in  the  state,  irrespective  of  the  place  of  origin  of  the 
goods,  and  the  extent  of  the  purchases,  whether  "  in  or  out  of 
the  state,"  is  only  referred  to  as  a  basis  by  which  to  measure 
the  tax  which  shall  be  levied  on  the  business  proportionate 
with  such  approximation  to  its  volume.  It  is  admitted  that 
there  is  no  discrimination  against  goods  bought  out  of  the 
state,  and  the  sole  question  is,  whether  the  state,  in  taking  as 
the  basis  of  a  license  tax  the  value  of  the  goods  dealt  in, 
must  exclude  the  value  of  goods  manufactured  or  raised  out 
of  the  state.  If  this  were  so,  no  license  tax  could  be  imposed 
for  merchandising  in  this  state  when  the  articles  dealt  in  were 
manufactured  in  other  countries  or  other  states,  or  were  the 
products  of  a  soil  other  than  our  own,  leaving  the  full  weight 
of  the  tax  to  fall  upon  the  privilege  of  dealing  in  articles 
manufactured  or  the  products  of  the  soil  in  this  state.  This 
would  require  a  discrimination  against  our  own  citizens,  and 
is  not  within  the  letter  or  spirit  of  the  constitution.  The  power 
of  the  state  to  exact  a  license  tax  from  its  own  citizens  doing 
business  in  its  borders  is  beyond  question,  and  a  discrimina- 
tion in  favor  of  non-residents  is  as  much  forbidden  as  a 
discrimination  against  them  by  the  United  States  Revised 
Statutes,  sec.  1977:  "All  persons  within  the  jurisdiction  of  the 
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United  States  shall  have  the  same  right  in  every  state  and 
territory  to  make  and  enforce  contracts,  etc.,  and  shall  be  sub- 
ject to  like  punishments,  pains,  penalties,  taxes,  licenses,  and 
exactions  of  every  kind,  and  to  no  other." 

The  rule  deducible  from  the  authorities  seems  to  be  that  if 
the  dealings  or  transactions  are  between  parties  in  different 
states,  or  the  transportation  of  freight  or  passengers  from  one 
state  to  another,  a  tax  by  state  law  is  prohibited,  irrespective 
of  whether  there  is  "  discrimination  "  or  not;  but  where  the 
tax  is  on  an  "  occupation  "  carried  on  in  a  state,  or  on  prop- 
erty therein,  the  state  has  power  to  levy  the  tax,  unless  it 
"  discriminates  "  against  the  articles  brought  from  other  states, 
with  the  sole  exception  that  the  sale  of  such  articles  in  the 
original  package  cannot  be  taxed  by  the  state.  Even  this  ex- 
ception, which  is  laid  down  in  Leisy  v.  Hardin,  135  U.  S.  100, 
is  strongly  controverted  by  the  able  dissenting  opinions  of 
Justices  Gray,  Harlan,  and  Brewer,  in  that  case. 

Davis,  J.  (concurring).  The  statute  under  which  the  de- 
fendants are  taxed  makes  no  discrimination  in  favor  of  the 
citizens  of  the  state  against  the  citizens  or  property  of  other 
states;  and  in  my  opinion  the  only  purpose  of  the  framers  of 
the  federal  constitution  was  to  prevent  any  discriminations 
which  local  interest  might  suggest  in  favor  of  resident  citizens 
of  a  state  against  non-resident  citizens.  I  do  not  think  it  was 
the  purpose  of  the  constitution  of  the  United  States  to  confer 
upon  Congress  by  enactment,  or  upon  the  courts  by  construc- 
tion, any  authority  to  give  non-resident  citizens  doing  business 
in  another  state  rights,  privileges,  or  exemptions  which  may 
be  lawfully  denied  to  resident  citizens  who  are  taxed  to  sup- 
port the  state,  and  to  protect  non-resident  as  well  as  resident 
citizens  in  the  discharge  of  their  business.  I  think  a  provision 
of  the  constitution  conferring  upon  Congress  the  power  to  dis- 
criminate by  exempting  non-resident  citizens  doing  business 
in  a  state  from  duties  or  burdens  which  may  be  lawfully  im- 
posed on  resident  citizens  engaged  in  the  same  business  would 
have  shocked  the  most  ultra  advocate  of  federal  power;  and 
I  do  not  think  that  one  of  the  thirteen  states  would  have 
sanctioned  a  constitution  granting  such  authority  to  the  fed- 
eral government  directly  or  by  any  fair  implication;  and  the 
federal  government  has  no  powers  except  those  delegated  by 
ibe  constitution,  expressly  or  by  fair  implication. 

Affirmed. 
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Interstatk  Commerce  —  License  Tax.  —  A  state  may  impom  a  license 
tax  on  peddlers,  and  they  cannot  escape  therefrom  on  the  ground  that  the 
^oods  which  they  peddle  were  manufactured  in  another  state,  and  a  statute 
imposing  such  a  tax  is  not  in  violation  of  the  interstate  commerce  provision 
of  the  federal  constitution:  SicUe  v.  Emert,  103  Mo.  241;  23  Am.  St  Rep. 
«74,  and  note;  £!x  parte  Butin,  28  Tex.  App.  304;  Alexatiderv.  State,  86  Ga. 
1246;  contra.  Ex  parU  RosenhJaU,  19  Nev.  439;  3  Am.  St  Rep.  901,  and  note, 
with  cases  on  this  subject  collected:  Rothermel  v.  Meyerle,  136  Pa.  St.  250} 
MeLaughUn  v.  SouUi  Bend,  126  Ind.  471.  Any  act  which  makes  a  discrim* 
ination  against  articles  produced  in  another  state  is  unconstitutional:  8taU 
▼.  Deschamp,  53  Ark.  490. 
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[109  MOBTH  Cabolina,  730.] 

Interstatk  Commerce  —  Taxation.  —  License  Tax  of  one  tenth  of  one  per 
cent  on  the  total  amount  of  purchases  in  or  out  uf  the  state,  made  by 
merchants  or  other  dealers  within  the  state,  "except  on  purchases  of 
farm  products  from  the  producer,"  is  a  valid  state  occupation  tax;  nor 
does  the  exception  render  it  invalid  as  violating  the  principle  of  nniform- 
ity  of  taxation,  or  denying  to  such  dealers  the  equal  protection  of  the 
laws,  or  as  a  regulation  of  interstate  commerce,  or  as  a  discrimination 
against  the  products  of  other  states. 

George  Davis  and  George  Rountree,  for  the  appellants. 
Theodore  F.  Davidson  and  A.  M.  Waddell,  for  the  state. 

Clark,  J.  The  defendants,  merchants  residing  and  doing 
business  in  this  state,  have  bought  out  of  the  state  and  have 
brought  into  the  state  and  sold  goods,  not  being  farm  products 
purchased  from  the  producer,  and  have  bought  in  the  state 
and  sold  farm  products  which  were  not  purchased  from  the 
producer.  They  refused  to  list  them  under  schedule  B,  sec- 
tion 22,  of  the  revenue  act,  and  they  contend  the  act  is  void 
and  unconstitutional,  because,  — 

1.  *'  It  denies  to  the  defendants  the  equal  protection  of  the 
laws:  U.  S.  Const.,  14th  Amend.,  sec.  1."  It  has  been  repeat- 
edly held  that  the  Fourteenth  Amendment  was  not  intended 
to  "  compel  a  state  to  adopt  an  iron  rule  of  equal  taxation," 
or  "to  prevent  it  from  adjusting  its  system  of  taxation  in  all 
proper  and  reasonable  ways  ":  BelVs  Gap  R.  R.  Co.  v.  Pennsyl- 
vania,  134  U.  S.  232,  237;  Home  Ins.  Co.  v.  New  York,  134  U.  S. 
594,  6Cm.  Both  these  cases  are  cited  and  approved  in  Pacific 
Express  Co.  v.  Seihert,  142  U.  S.  339.  The  Fourteenth  Amend- 
ment certainly  has  no  application  to  a  case  like  the  present, 
«s  we  have  held  in  State  v.  French,  109  N.  C.  722;  ante,  p.  588. 
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2.  "In  80  far  as  it  applies  to  goods  purchased  outside  of  th© 
state,  it  is  a  '  regulation  of  commerce  among  the  states ':  U.  S. 
Const.,  art.  1,  sec,  8,  par.  3."  This  point  was  also  presented 
and  passed  upon  in  the  case  of  State  v.  French^  lOJ  N.  C.  722; 
ante^  p.  588.  It  is  sufficient  to  say  that  the  tax  is  not  on  "in- 
terstate" dealings,  but  on  the  occupation  of  carrying  on  a 
mercantile  business  in  this  state;  and  instead  of  levying  a 
fixed  sum,  irrespective  of  the  quantity  of  business  done,  the 
statute  graduates  the  tax  according  to  the  amount  of  pur- 
chases, "  whether  made  within  or  without  the  state."  If  the 
defendants  had  removed  here  from  another  state,  while  there 
could  be  no  tax  on  their  transportation  here,  they  would  be 
liable,  after  their  arrival,  to  a  license  tax  on  their  **  occupa- 
tion," if  there  was  no  discrimination.  In  the  same  manner,  if 
they  brought  goods  with  them,  this  would  not  prevent  a  prop- 
erty tax  on  the  goods,  or  a  license  tax  on  the  trade  or  occupa- 
tion in  which  such  goods  were  used,  provided  there  was  no 
discrimination  on  account  of  the  place  of  origin  of  the  goods. 

3.  *'It  discriminates  against  the  products  of  other  states, 
and  is  repugnant  to  the  United  States  constitution,  article  4^ 
section  2,  paragraph  1."  The  act  makes  no  discrimination 
against  products  brought  from  elsewhere.  It  is  couched  in 
general  terms,  and  exempts  purchases  of  farm  products  from 
the  producer,  wherever  raised,  from  being  taken  into  account 
in  ascertaining  the  basis  upon  which  the  amount  of  the  license 
tax  is  graduated.  This  is  neither  necessarily  nor  within  rea- 
sonable construction  a  discrimination  against  farmers  in  other 
states.  Florida  oranges,  northern  corn,  wheat,  and  apples,  and 
other  farm  products  of  other  states,  are  ordinarily  largely  dealt 
in,  and  the  amount  of  the  purchases  thereof  from  the  producers 
are  omitted,  equally  with  similar  purchases  of  farm  products 
raised  in  this  state,  in  adjusting  the  amount  of  license  tax 
required  by  the  act.  It  is  true  that  a  law  professing  to  be  non- 
discriminating on  its  face  may,  from  the  circumstances  and 
in  its  application,  be  held  to  be  really  discriminating,  and 
hence  unconstitutional,  as  in  the  meat  and  guano  inspection 
cases:  Brimmer  v.  Rebman,  138  U.  S.  78;  Minnesota  v.  Barbery 
136  U.  S.  313;  American  Fertilizer  Co.  v.  Board  of  Agricxdtiire, 
43  Fed.  Rep.  613.  But  these  were  cases  of  taxation  or  pro- 
hibition. The  provision  before  us  is  only  an  exemption.  It 
does  not  tax  the  non-resident  farmer,  or  put  him  at  any  dis- 
advantage as  compared  with  the  farmer  residing  in  this  state. 
This  point  has  recently  been  considered  by  Seymour,  J.,  in 
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the  United  States  district  court  for  the  eastern  district  of 
North  Carolina,  in  a  very  able  opinion  construing  this  very 
€tatute  {Ex  parte  Brown,  48  Fed.  Rep.  ■435),  the  reasoning  in 
which  case  in  this  aspect  of  it  seems  to  us  satisfactory  and 
-conclusive. 

4.  "  That  it  violates  the  principle  of  uniformity  in  taxation: 
-Const.  N.  C,  art.  5,  sees.  5,  6." 

This  is  a  privilege  tax  on  a  trade  or  occupation,  and  is  au- 
thorized by  the  constitution  of  North  Carolina  (art.  5,  sec.  3), 
in  addition  to  the  ad  valorem  tax  on  property:  Albertaon  v. 
Wallace,  81  N.  C.  479;  State  v.  Cohen,  84  N.  C.  771.  It  was 
in  the  discretion  of  the  legislature  to  impose  either  a  specific 
tax  or  one  graduated  by  the  extent  of  the  business  done:  State 
V.  Powell,  100  N.  C.  525.  Such  tax  is  uniform  when  it  is  equal 
on  all  persons  in  the  same  class:  Gatlin  v.  Tarhoroy  78  N.  C. 
119;  State  v.  Powell,  100  N.  C.  525.  Graduating  a  merchant's 
license  tax  by  the  amount  of  his  purchase  of  a  certain  class  of 
^oods,  and  not  by  the  amount  of  his  total  purchases,  is  not 
imposing  unequal  taxes  on  the  goods.  It  is  merely  a  mode  of 
graduating,  according  to  the  wisdom  and  discretion  of  the 
legislature,  the  amount  of  the  license  tax  for  carrying  on  any 
specified  occupation. 

But  treating  it  as  a  "  classification,"  this  law  puts  all  mer- 
<;hants  dealing  in  farm  products  purchased  from  the  producer 
lin  one  class,  and  all  merchants  not  dealing  in  farm  products 
■purchased  from  the  producer  in  another  class,  and  treats  all 
in  each  class  alike.  There  is  no  discrimination  in  either  class. 
The  power  to  select  particular  trades  or  occupations  and  sub- 
ject them  to  a  license  tax  cannot  be  denied  to  the  legislature, 
-nor  the  power  to  tax  such  trades  according  to  different 
rules,  provided  the  rule  in  regard  to  each  business  is  uniform. 
"  It  may  be  different  upon  a  dealer  in  whisky  by  retail  from 
that  on  a  wholesale  dealer,  or  a  dealer  in  whisky  from  what 
it  is  on  a  dealer  in  grain,"  etc.,  says  Judge  Rodman  in  Gatlin 
V.  Tarboro,  78  N.  C.  119,  and  so  it  may  of  course  be  different 
on  a  dealer  in  farm  products  purchased  from  the  producer 
from  that  on  a  dealer  in  other  goods."  Indeed,  there  can  be, 
-strictly  speaking,  no  uniform,  proportional,  and  ad  valorem 
tax  on  all  trades,  professions,  franchises,  and  incomes,  taken 
together,  because  they  are  so  dissimilar  that  there  is  no  prac- 
ticable means  of  arriving  at  what  should  be  a  uniform  tax 
•common  to  them  all.  How  could  a  tax  be  "  uniform  "  or  pro- 
portional between  the  profession  of  law  or  medicine,  livery- 
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stable  keepers,  merchants,  keepers  of  ferries,  etc.  The  legis- 
lature could  lay  a  franchise  tax  on  some  callings,  and  it  would 
not  be  illegal  because  some  other  occupation  was  not  taxed. 
It  could  lay  a  fixed  tax  on  some  occupations  and  graduate  it 
on  others  by  the  volume  of  business  done,  or  in  any  other  mod& 
it  may  deem  fit:  Home  Ins.  Co,  v.  New  York,  134  U.  S.  594. 
It  is  within  the  legislative  powers  to  define  the  different  classes 
and  to  fix  the  license  tax  required  of  each  class.  All  the  licensee 
can  demand  is,  that  he  shall  not  be  taxed  at  a  different  rate 
from  others  in  the  same  occupation  as  "  classified  "  by  legisla-^ 
tive  enactment. 

The  act  provides:  "Every  merchant,  jeweler,  grocer,  druggist, 
or  other  dealer,  etc.,  shall  pay  as  a  license  tax  one  tenth  of  one 
per  centum  on  the  total  amount  of  purchases  in  or  out  of  the 
state  (except  purchases  of  farm  products  from  the  producer). "^ 
This  language  makes  no  discrimination  in  favor  of  or  against 
any  merchant,  jeweler,  grocer,  druggist,  or  other  dealer.  On 
the  contrary,  it  taxes  the  business  of  each  alike,  and  exempts 
each  alike  from  the  necessity  of  listing  his  purchases  of  farna 
products  from  the  producer.  The  act,  in  our  opinion,  is  not 
obnoxious  for  any  of  the  reasons  urged  against  it,  and  the  judg- 
ment of  the  court  below  should  be  affirmed. 


Imtkbstatb  Comukrcb  —  LicxMSK  Tax.  —  A  tax  imposed  on  merchant» 
and  all  other  dealers,  of  one  tenth  of  one  per  cent  of  their  purchases  in  or  ont 
of  the  state,  is  a  license  or  oconpation  tax,  and  is  valid:  State  v.  French,  109' 
N.  0.  722;  ante,  p.  588,  and  note.  Personally  we  shall  doubt  the  correctness 
of  the  two  preceding  decisions  until  they  have  been  approved  by  the  highest 
of  the  national  courts.  They  sanction  the  imposition  of  a  tax  on  commerce 
carried  on  in  another  state,  and  in  exempting  from  such  tax  farm  product* 
purchased  of  the  producer,  they  discriminate  in  favor  of  local  products.  For 
1>oth  of  these  reasons  they  are  objectionable,  as  tending  to  regulate  interstat* 
eonmercew     Upon  this  subject^  see  note  to  People  t.  WempU,  27  Am.  St.  Rep. 
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State  v.  Cutshall. 

[109  North  Cakolina,  764.] 

Fornication  and  Adultery  is  a  joint  act,  and  to  convict,  it  mast  be  shown 
that  two  persons,  a  male  and  a  female,  have  habitually  indulged  in 
unlawful  sexual  intercourse;  but  it  is  not  essential  to  the  conviction 
of  one  of  them  to  show  that  both  had  a  guilty  intent.  The  one  having 
such  intent  may  be  convicted,  although  the  other,  through  an  ignorance 
of  the  facts,  had  no  such  intent. 

In  FoRNicA'noN  and  Adultery,  Criminal  Intent  need  not  be  alleged  nor 
proved.  The  crime  is  established  when  it  is  proved  that  a  man  and 
woman,  not  being  married  to  each  other,  habitually  engaged  in  sexual 
intercourse. 

Fornication  and  Adultery.  —  Where  the  accused  lived  for  years  with  a 
woman  as  his  wife  under  a  marriage  bigamous  as  to  him,  he  is  guilty  of 
fornication  and  adultery,  although  during  all  the  time  the  woman  was 
ignorant  of  his  previous  marriage,  and  consequently  innocent  of  any 
guilty  intent  or  crime. 

Extradition.  —  A  prisoner  who  voluntarily  accompanies  an  officer  into  the 
state  without  the  use  of  extradition  papers  issued  in  his  case  cannot 
afterwards  object  to  the  regularity  of  such  papers. 

J.  A.  Forney,  for  the  appellant. 

Theodore  F.  Davidson,  attorney-general^  for  the  state. 

Clare,  J.  The  special  verdict  finds  that  the  defendant, 
not  being  legally  married  to  his  co-defendant  (who  was  not  on 
trial),  lived  with  her  for  years  as  man  and  wife.  The  inter- 
esting question  is  not  now  before  us,  whether  he  is  not  also 
guilty  of  bigamy  when  he  has  gone  through  the  ceremony  of 
marriage  with  her  in  another  state,  having  at  the  time  a  law- 
ful wife  living.  The  state  has  chosen  to  prosecute  him  for 
fornication  and  aduUery,  the  court  below  adjudged  him  guilty 
on  the  special  verdict,  and  the  appeal  presents  the  correctness 
of  <'^Tt  ruling  for  review. 

ii  is  true  that  fornication  and  adultery  is  a  joint  act.  It 
must  be  shown  that  two  persons,  a  male  and  a  female,  have 
habitually  indulged  in  unlawful  sexual  intercourse.  But  it  is 
not  essential  to  show  that  both  parties  had  a  guilty  intent.  It 
is  suflBcient  if  both  parties  participated  in  the  unlawful  sex- 
ual intercourse.  This  is  demonstrated  frequently  in  practice, 
by  placing  one  defendant  on  trial  when  nothing  need  be 
provei^  as  to  the  other  defendant,  who  is  not  on  trial,  beyond 
the  incidental  fact  that  it  is  shown  as  against  the  party  on 
trial  that  the  unlawful  and  habitual  sexual  intercourse  ex- 
isted between  them.  Nor  can  it  make  any  difference  that 
here  it  affirmatively  appears  that  the  party  not  on  trial  had 


600  State  v.  Cutshall.  [N.  Carolina, 

no  guilty  intent;  for  if  the  guilty  intent  of  both  parties  is 
essential  to  the  conviction  of  the  party  on  trial,  the  burden 
would  always  be  on  the  state  to  prove  it.  But  in  truth,  all 
that  is  necessary  to  be  shown  (when  only  one  is  on  trial)  is, 
that  there  was  illicit  and  habitual  sexual  intercourse  by  the 
party  on  trial  with  the  person  of  the  opposite  sex,  charged  in 
the  indictment.  There  is  nothing  in  this  which  conflicts  with 
the  authority  of  State  v.  Mainor,  6  Ired.  340  (though  even  that 
is  somewhat  questioned  in  State  v.  Rinehart,  106  N.  C.  787), 
which  holds  that  if  one  is  put  on  trial  and  acquitted,  the 
other  cannot  be  convicted.  The  reason  there  given  for  this  (if 
valid)  is,  that  the  verdict  of  acquittal  establishes  against  the 
state  that  there  was  no  illicit  sexual  intercourse  between  the 
parties,  or,  in  the  words  of  the  decision,  "  that  there  has  been 
no  joint  act."  But  there  may,  without  countervailing  that 
authority,  well  be,  as  in  this  case,  an  unlawful  sexual  inter- 
course, wherein  one  party  has  a  guilty  intent,  and  the  other, 
through  ignorance  of  the  facts,  not  have  such  intent.  The  in- 
tercourse may  be  illicit  as  to  both,  but  perhaps  criminal  as  to 
one  only.  It  would  be  strange,  indeed,  if  the  defendant,  who 
has  violated  the  law  flagrantly  and  intentionally  for  years  by 
living  as  man  and  wife  with  a  woman  he  knew  was  not  his 
wife,  should  not  be  guilty  of  the  offense  of  fornication  and 
adultery,  because  he  added  to  his  offense  the  fraud  of  making 
a  good  woman  falsely  believe  that  she  was  his  wife.  This 
case  also  differs  from  State  v.  Mainor,  6  Ired.  340,  in  that  here 
neither  were  both  parties  on  trial,  nor  had  one  been  previously 
tried  and  acquitted. 

In  Alonzo  v.  State,  15  Tex.  App.  378,  49  Am.  Rep.  207,  it  is 
said:  "  While  it  is  true  that  to  constitute  adultery  there  must 
be  a  joint  physical  act,  it  is  certainly  not  true  that  there  must 
l>e  a  joint  criminal  intent.  The  bodies  must  concur  in  the  act, 
but  the  minds  may  not.  While  the  criminal  intent  may  exist 
in  the  mind  of  one  of  the  parties  to  the  physical  act,  there 
may  be  no  such  intent  in  the  mind  of  the  other  party.  One 
may  be  guilty,  the  other  innocent,  and  yet  the  joint  physical 
act  necessary  to  constitute  adultery  was  complete.  Thus  if 
one  of  the  parties  was  at  the  time  of  committing  the  physical 
act  insane,  certainly  such  party  has  committed  no  crime;  but 
it  certainly  cannot  be  contended  that  the  other  party,  who  was 
sane,  has  committed  no  crime.  So  if  one  of  the  parties  was 
mistaken  as  to  a  matter  of  fact,  after  exercising  due  care  to 
ascertain  the  truth  in  relation  to  such  fact,  which  fact,  had  ib 
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been  true,  would  have  rendered  the  alleged  criminal  act  legal 
and  innocent,  the  party  so  acting  under  such  mistake  of  fact 
would  be  innocent  of  crime.  But  suppose  the  other  party  was 
not  mistaken  as  to  such  fact,  but  on  the  contrary,  well  knew 
the  true  fact  which  rendered  the  connection  illicit,  would  this 
party  be  regarded  as  guilty  of  no  offense  because  the  mistaken 
party  was  innocent?  Suppose  a  father  and  his  daughter  are 
indicted  for  incestuous  intercourse  with  each  other.  Upon 
the  trial  of  the  daughter,  it  is  conclusively  proved  that  at  the 
time  of  committing  the  physical  act  she  was  an  idiot,  or  that 
she  was  wholly  ignorant  of  the  relationship  between  herself 
and  her  father,  without  any  fault  of  hers;  of  course,  in  either 
of  these  cases,  she  would  be  acquitted.  Would  it  not  be  mon- 
strous to  hold  that,  because  of  her  innocence,  the  beastly  father 
must  go  unpunished  for  his  unnatural  crime?  Such  cannot 
be  the  law,  and  such,  we  believe,  is  not  the  law  as  declared  by 
the  weight  of  authority." 

In  Missouri  it  has  been  held,  in  a  case  of  incest,  where  one 
party  had  knowledge  of  the  relationship  and  the  other  was 
ignorant  of  it,  that  the  former  may  be  convicted  and  the  latter 
acquitted:  State  v.  Ellis,  74^0.  SS5;  41  Am.  Rep.  321.  Bishop 
(Statutory  Crimes,  sec.  660)  says  that  when  the  woman  is  too 
drunk  to  give  consent,  the  man  may  be  prosecuted  for  rape  or 
adultery,  at  the  option  of  the  prosecuting  power.  In  2  Whar- 
ton's Criminal  Law,  it  is  also  said  that  the  woman  may  be 
innocent  because  irresponsible  (for  any  cause),  though  the 
man  may  be  guilty;  to  same  effect.  State  v.  Sanders,  30  Iowa 
582;  Slate  v.  Donovan,  61  Iowa,  278;  Commonwealth  v.  Bake- 
man,  131  Mass.  577;  41  Am.  Rep.  248. 

The  fact  is  not  to  be  lost  sight  of,  that  in  an  indictment  for 
fornication  and  adultery,  the  state  is  not  called  on  to  prove  a 
criminal  intent.  The  case  is  made  out  when  it  is  shown  that 
a  man  and  woman,  not  being  married  to  each  other,  habitually 
engaged  in  sexual  intercourse.  That  this  is  '*lewd  and  las- 
civious "  is  not  required  to  be  shown,  but  is  an  inference  of 
law  from  the  facts  proved,  as  with  "  malice  "  in  indictments 
for  homicide,  even  though  in  the  latter  case  an  intent  must  be 
charged.  As  to  this  offense,  no  intent  is  required  to  be  charged 
or  proved.  Indeed,  when  the  habitual  sexual  intercourse  is 
ehov«^,  the  law  casts  the  burden  of  showing  marriage  on  the 
•defendants  {State  v.  McDuffie,  107  N.  C.  885;  State  y.Peeples^ 
108  N.  C.  769),  both  as  to  this  offense  and  in  bastardy  proceed- 
ings.    Either  party  may  avoid  such  legal  conclusion  by  show- 
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Ing  that  he  or  she  was  insane,  idiotic,  or  without  fault  ignorant 
of  the  facts.  But  such  defense  of  a  want  of  intent  cannot 
inure  to  the  benefit  of  the  other  party,  who  had  the  intent.  It 
is  otherwise,  under  State  v.  Mainor,  6  Ired.  340,  if  the  act  of 
unlawful  sexual  intercourse  between  the  two,  which  it  is  in- 
cumbent upon  the  state  to  show,  is  found  in  the  negative  a» 
to  one  of  the  two  parties  charged. 

This  distinction  must  exist:  1.  Because  in  the  nature  of 
things  the  state  can  show  no  intent  except  that  of  an  habitual 
engaging  in  unlawful  sexual  intercourse  by  the  parties  charged;. 
2.  If  the  state  must  show  the  guilty  intent  beyond  the  intent 
to  do  the  act,  the  parties  not  being  married  to  each  other,  those 
who  lived  in  illegal  habitual  sexual  intercourse,  believing  it  to 
be  lawful,  as  Mormons,  free-lovers,  and  the  like,  would  not  be 
indictable;  3.  A  party  who  lived  in  such  habitual  adulterous 
intercourse  wi^h  an  idiot  or  insane  person,  or  who  might  in- 
duce another  person  to  go  through  the  ceremony  of  marriage 
before  one  who  was  not  authorized  to  celebrate  it,  by  falsely 
pretending  to  the  other  party  that  the  celebrant  was  a  proper 
oflficer,  would  be  guilty  of  no  offense.  It  would  always  be  easy 
in  indictments  for  this  offense  to  show  a  pretended  ceremony 
before  some  one  not  an  officer,  and  that  the  woman  believed 
him  to  be  such,  and  neither  party  (if  this  were  law)  could  be 
convicted.  The  man  could  thus  have  the  benefits  of  matri- 
mony without  its  responsibility  as  to  offspring  or  the  public. 

In  the  present  case,  the  male  defendant  has  grossly  violated 
the  law,  and  has  sinned  against  the  woman  as  well  as  the  law^ 
and  her  simple,  unsuspecting  "  faith  "  in  his  honor  and  truth 
cannot  "  be  imputed  to  him  for  righteousness,"  though  it  may 
be  so  as  to  herself,  if  she  was  innocent  of  "  contributory  neg- 
ligence," and  made  reasonable  inquiry. 

Speaking  for  the  majority  of  the  court,  the  case  of  State  v, 
Mainor,  6  Ired.  340,  cannot  be  sustained  on  reason,  since  one 
may  be  put  on  trial  for  this  offense  and  acquitted  for  lack  of 
proof,  and  when  the  other  is  tried  the  proof  may  be  ample,, 
and  there  can  be  no  estoppel  ae  to  the  state  in  favor  of  a. 
party  not  on  trial  [State  v.  Caldwell,  8  Baxt.  576),  as  there  is 
none  against  him  when  put  on  trial  for  this  offense  after  con- 
viction of  the  other  party:  State  v.  Parham,  5  Jones,  416. 
Or  when  both  are  on  trial  together,  there  may  be  ample  proof 
afl  to  one  by  confession,  as  in  State  v.  Rinehart,  106  N.  C.  787, 
which  cannot  be  evidence  against  the  other.  State  v.  Mainor^ 
6  Ired.  340,  stands  alone.     Dr.  Wharton  (2  Crim.  Law,  1738) 
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expressly  refers  to  it,  and  says  that  it  cannot  be  sustained, 
either  by  authority  or  reason.  Indeed,  however,  as  we  have 
said,  the  decision  in  State  v.  Mainor,  6  Ired.  340,  is  placed  on 
the  ground  that  "the  record  affirms  that  there  was  no  joint 
act."  Here  there  is  no  verdict  establishing,  as  to  the  woman, 
that  she  did  not  have  illegal  habitual  sexual  intercourse  with 
the  man.  On  the  contrary,  it  is  expressly  found  that  she  did. 
If  she  is  withdrawn  from  liability  by  her  lack  of  knowledge  of 
the  facts,  he  can  receive  no  shelter  or  benefit  from  an  exculpa- 
tory matter  in  which  she  does  not  share. 

This  offense  differs  from  an  indictment  for  conspiracy,  in 
that  the  latter  requires  the  concurrence  of  two  or  more  minds. 
No  act  whatever  need  be  shown:  State  v.  Brady,  107  N.  C. 
822.  Hence,  if  the  indictment  charges  two  persons  with  a 
conspiracy,  and  by  a  verdict  the  non-concurrence  of  one  mind 
is  shown,  there  can  be  no  conviction  of  the  other  defendant. 
The  offense  is  mental,  and  lies  wholly  in  the  intent.  But 
fornication  and  adultery  is  a  joint  physical  act.  No  intent  is 
charged,  and  of  course  none  need  be  proven.  If  the  joint  act 
is  shown,  the  non-participation  of  the  mind  of  one  of  the  parties 
will  not  relieve  the  other.  Hence,  in  a  late  case  under  the 
Virginia  statute,  of  fornication  and  adultery  (which  defines  the 
offense  verbatim  in  the  language  of  our  statute),  it  is  held  that 
either  party  can  be  indicted  alone  in  a  separate  bill:  Scott  v. 
Commonwealth^  77  Va.  344.  This  would  not  be  permissible  as 
to  conspiracy,  or  any  other  offense  where  the  concurrence  of 
two  persons  in  the  intent,  and  not  merely  in  the  act,  must  be 
alleged  and  proven.  An  offense  on  "  all  fours"  with  this  is  the 
crime  of  incest,  which  is,  in  every  particular,  the  crime  of 
fornication  and  adultery,  with  the  sole  addition  of  the  relation- 
ship of  the  parties,  and  as  to  that  offense  the  authorities  all 
agree  that  one  may  be  convicted,  when  the  other,  from  lack  of 
mind  or  ignorance  of  the  facts,  may  properly  be  acquitted. 
When  the  habitual  sexual  intercourse  between  persons  not 
married  to  each  other  is  in  proof,  such  intercourse  is  "  lewd 
and  lascivious,"  nothing  else  appearing.  If  by  lack  of  mind, 
or  want  of  knowledge,  it  is  not  so  as  to  either  party,  it  is  none 
the  less  still  "  lewd  and  lascivious  "  as  to  the  other. 

As  to  the  other  plea,  it  is  sufficient  to  say  that  the  defendant 
came*  back  to  the  state  voluntarily,  not  upon  extradition 
papers,  and  the  point  intended  to  be  raised  in  that  regard  is 
not  presented. 

Per  Curiam.    No  error,  _ 
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Mbbrtmov,  C.  J.,  dissented,  and  after  quoting  section  I04I,  North  Caro> 
Una  code,  to  the  effect  that  "  if  any  man  and  woman,  not  being  married  to 
each  other,  shall  lewdly  and  lasciviously  assocate,  bed,  and  cohabit  together, 
they  shall  he  guilty  of  a  misdemeanor,"  said:  "To  constitute  the  sexual  inter* 
course  thu:^  prohibited,  the  act  or  acts  must  have  the  quality  of  lewdness  and 
lasciviousness,  not  simply  on  the  part  of  one,  but  both  of  the  parties.  The 
offense  complete  is  their  joint  act  in  all  material  respects,  and  cannot  be 
otherwise  committed.  The  statute  in  respect  to  fornication  and  adultery 
does  not,  as  we  have  seen,  make  the  simple  act  of  sexual  intercourse  indict- 
able. To  create  this  offense,  the  male  and  female,  not  being  married  to  each 
other,  most  'lewdly  and  lasciviously  associate,  bed,  and  cohabit  together.' 
There  must  exist  the  common  purpose  and  knowledge  of  it  to  be  lewd  and 
lascivious  in  the  association,  bedding,  and  cohabiting  forbidden,  else  the 
offense  is  not  complete.  If  the  facts  are  as  the  jury  found  them  to  be,  it 
would  seem  that  the  appellant  should  have  been  indicted  for  bigamy,  and 
not  for  the  offense  charged  in  the  indictment."  In  speaking  of  the  facts  in 
the  case.  Judge  Merrimon  said:  "The  facts  found  as  to  the  male  defendant, 
the  appellant,  who  alone  was  put  upon  his  trial,  tend  strongly  to  show  that 
he  was  guilty  of  the  much  graver  crime  of  bigamy.  But  as  to  the  female  de- 
fendant,  who  was  not  put  upon  her  trial,  the  facts  found  by  the  verdict  show 
that  she  was  not  guilty.  She  was  innocent, —  she  thought  that  the  male  de* 
fendant  was  her  lawful  husband,  and  as  soon  as  she  became  sensible  of  hisper« 
fidy  and  crime  she  ceased  to  live  with  him.  She  did  not,  in  a  legal  sense,  — 
that  of  the  statute, —  '  lewdly  and  lasciviously  associate,  bed,  aud  cohabit  to- 
gether'with  him."  And  he  concluded  that  as  she  was  not  guilty  of  the 
offense  charged,  the  appellant  could  not  be,  and  was  consequeutly  entitled 
to  his  discharge;  citing,  in  support  of  this  view.  State  v.  Mainor,  6  Ired.  340; 
State  ▼.  Parham,  5  Jones,  416;  State  v.  Lyerly,  7  Jones,  158;  Slate  v.  Rieri' 
hart,  106  N.  0.  787. 

Adoltkhy  and  Fornioatio»  —  What  CJoNSTirarKs  the  Offknsb.  —  See 
Hall  V.  State,  88  Ala.  236;  16  Am.  St.  Rep.  51,  and  note;  Commonwealth  v. 
Call,  21  Pick.  609;  32  Am.  Dec  289,  and  note.  A  marriage  celebrated  under 
license  is  unlawful  when  the  man  has  another  wife  living,  and  the  cohabita- 
tion of  the  parties  under  it  is  adulterous:  Vaughan  v.  State,  83  Ala.  55. 
Fornication  by  unmarried  parties  may  be  committed  in  two  ways:  1.  By  the 
living  together  and  carnal  intercourse  with  each  other;  2.  By  habitual  car- 
nal intercourse  without  living  together:  Thomas  r.  State,  28  Tex.  App.  300; 
LuBter  V.  State,  23  Fla.  339. 

ExTBADmoif .  —  The  mere  fact  that  a  prisoner,  being  a  fugitive  from  justice, 
wa«  kidnaped  in  another  state  and  brought  into  the  state  from  which  he 
had  fled,  is  no  reason  why  he  should  be  released:  Ex  parte  Barker,  87  Ala.  4; 
13  Am.  St.  Rep.  17;  note  to  In  re  Fetter,  57  Am.  Dec.  399;  Slate  v.  Smith,  1 
BaiL  283;  19  Am.  Dec  679.  When  a  person  is  arrested  in  a  sister  state, 
and,  without  being  extradited,  is  brought  into  another  to  answer  to  a  criminal 
offense,  such  person  is  unlawfully  deprived  of  his  liberty,  and  is  entitled  to  a 
diechargex  /n  re  Bobiruon,  29  Neb.  135;  ante,  p.  378,  and  note. 
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GooSB   EivEB   Bank   v.   Willow   Lake    School 

Township. 

fl  NoBTH  Dakota,  26.] 
School  Township  Warrants  Issued  to  pay  for  services  of  teachers  who 
held  no  lawful  certificate  of  qaalification  are  without  consideratioa  and 
▼old.     Such  persons  cannot  be  employed  to  teach,  under  the  express 
terms  of  the  statute. 

NXOOTIABLB  InSTRUHBMTS.  —  SCHOOL  ToWNSHIP  WARRANTS  ARS  NOT  NeOO- 

TiABLB  Instruments,  in  the  sense  that  their  negotiation  or  ownership 
by  innocent  purchasers  for  value  will  cut  off  defenses. 

EsTOFPBL.  —  School  Township  is  not  Estopped  bt  the  False  Reprb< 
sentations  op  its  Officers  as  to  the  existence  of  facts  authorizing  the 
issuance  of  a  warrant  for  the  payment  of  school  money. 

Void  Municipal  Cohtracjp  —  Retention  op  Fruits  op.  —  When  a  con- 
tract entered  into  by  a  school  township  for  the  payment  of  school  money 
is  void  or  prohibited  by  express  declaration  of  statute,  the  retention  by 
such  municipality  of  the  fruits  of  such  contract  will  not  subject  it  to 
liability,  either  under  such  contract  or  upon  a  quantum  meruU. 

Uhqualipied  School-teacher  oh  his  Assignee  not  Entitled  to  Com- 
pensation.  — One  who  teaches  school  without  a  certificate  of  qualifica- 
tion, in  violation  of  the  express  terms  of  a  statute,  is  not  entitled  to 
compensation  for  his  services,  even  though  the  school  officers  have  issued 
a  warrant  therefor.  His  assignee  is  entitled  to  no  greater  rights  than 
himself, 

A.  B.  LeviteCj  for  the  appellant 

E.  J.  and  J.  P.  McMdhon^  and  J.  E.  Robinson,  for  the  respond- 
ent. 

CoBLiBB,  C.  J.  The  judgment  in  favor  of  the  defendant 
must  he  affirmed.  The  action  was  upon  three  school  town- 
ship warrants  issued  by  the  officers  of  the  defendant.    These 
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warrants  are  void.  They  were  issued  to  pay  for  the  services 
of  a  teacher  who  held  no  lawful  certificate  of  qualification. 
No  such  person  can  be  employed  to  teach.  The  statute  so 
declares,  and  any  contract  made  in  violation  of  this  provision 
is  void  by  the  express  terms  of  the  same  act:  Comp.  Laws, 
sec.  1723.  There  was  therefore  no  consideration  for  these 
warrants.  The  teacher  had  no  claim  against  the  defendant, 
because  the  statute  declares  she  should  not  be  employed  to 
teach,  and  every  act  in  violation  of  this  provision  was  a  nul- 
lity, so  far  as  the  liability  of  the  defendant  is  concerned.  The 
plaintiff  cannot  claim  protection  as  an  innocent  purchaser  for 
value.  That  such  instruments  are  not-negotiable  in  the  sense 
that  their  negotiation  will  cut  off  defenses  is  the  voice  of  all 
the  decisions:  Wall  v.  Monroe  Co.,  103  U.  S.  74;  Mayor  v.  Ray, 
19  Wall.  468;  1  Dillon  on  Municipal  Corporations,  3d  ed.,  sec. 
503;  Miner  v.  Vedder,  66  Mich.  101.  The  purchaser  buys  at 
his  peril.  Nor  is  the  doctrine  of  estoppel  applicable.  Could 
town  officers  in  this  manner  estop  a  municipal  corporation, 
void  acta  —  acts  void  because  expressly  forbidden  by  the 
sovereign  —  would  have  validity,  and  the  will  of  the  legisla- 
ture would  be  nullified  by  the  conduct  or  statement  of  mere 
municipal  agents.  The  cases  cited  on  this  point  have  no 
bearing  on  this  question.  No  decision  can  be  found  holding 
that  a  void  warrant  receives  life  from  the  false  statement  of 
such  an  agent,  under  the  circumstances  existing  in  this  case. 
Unless  we  were  willing  to  leave  such  corporations  to  the  mercy 
of  dishonest  agents,  we  would  not  follow  such  a  case  could  one 
be  found.  If  an  agent  can  estop  the  township  by  a  false  state- 
ment that  the  teacher  has  received  the  certificate,  he  can  estop 
it  also  by  a  false  statement  that  the  person  to  whom  the  war- 
rant was  issued  has  rendered  services  in  teaching,  when  in 
fact  such  person  has  not  rendered  any  services  at  all.  The 
question  was  directly  presented  in  Mayor  v.  Ray,  19  Wall.  468. 
In  view  of  the  earnestness  with  which  this  claim  of  estoppel 
was  urged,  we  will  quote  briefly  from  this  opinion,  as  accu- 
rately expressing  our  views.  Speaking  of  a  similar  evidence 
of  indebtedness,  the  court  say:  "But  every  holder  of  a  city 
order  or  certificate  knows  that  to  be  valid  or  genuine  at  all, 
it  must  have  been  issued  as  a  voucher  for  city  indebtedness. 
It  could  not  be  lawfully  issued  for  any  other  purpose.  He 
must  take  it,  therefore,  subject  to  the  risk  that  it  has  been 
lawfully  and  properly  issued.  His  claim  to  be  a  bona  fide 
holder  will  always  be  subject  to  this  qualification.     The  face 
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of  the  paper  itself  is  notice  to  him  that  its  validity  depends 
upon  the  regularity  of  its  issue.  The  officers  of  the  city  have 
no  authority  to  issue  it  for  any  illegal  or  improper  purpose, 
and  their  acts  cannot  create  an  estoppel  against  the  city  itself, 
its  tax-payers,  or  people."  To  the  same  effect  is  Wall  v. 
Monroe  Co.,  103  U.  S.  74;  Farmers'  etc.  Bank  v.  School  Dist., 
6  Dak.  256;  1  Dillon  on  Municipal  Corporations,  3d  ed.,  sec. 
504. 

There  is  no  force  in  the  position  that  the  defendant,  having 
received  the  benefit  of  the  teacher's  services,  is  liable.  Such 
a  doctrine  would  defeat  the  policy  of  the  law,  which  is  to  give 
the  people  of  the  state  the  benefit  of  trained  and  competent 
teachers.  The  law  recognizes  only  one  evidence  that  that 
policy  has  been  regarded,  —  the  certificate  of  qualification.  If 
the  defendant  could  be  made  liable  by  the  mere  receipt  of  the 
benefit  of  the  services  rendered,  the  law  prohibiting  the  em- 
ployment of  teachers  without  certificates,  and  declaring  void 
all  contracts  made  in  contravention  of  that  provision,  would 
be,  in  effect,  repealed,  and  the  protection  of  the  people  against 
incompetent  and  unfit  teachers,  which  such  statute  was  en- 
acted to  accomplish,  would  be  destroyed.  Where  a  contract 
is  void  because  of  the  express  declaration  of  a  statute,  or  be- 
cause prohibited  in  terms,  the  retention  by  a  municipality  of 
the  fruits  of  such  a  contract  will  not  subject  it  to  liability, 
either  under  the  contract  or  upon  a  quantum  meruit:  Dickinson 
V.  City  of  Poughkeepsie,  75  N.  Y.  65;  Mc Brian  v.  City  of  Grand 
Rapids,  56  Mich.  95;  Thomus  v.  Richmond,  12  Wall.  349;  Ar- 
genti  v.  San  Francisco,  16  Cal.  255;  CiHy  of  Litchfield  v.  Ballon, 
114  U.  S.  190.  See  also  National  Tube  Works  Co.  v.  City  of 
Chamberlain,  5  Dak.  54.  This  is  particularly  true  in  a  case 
like  the  one  at  bar,  where  no  person  can  teach  without  the  cer- 
tificate without  being  actually  or  legally  in  collusion  with 
local  officers  to  defeat  a  wise  and  salutary  statute  enacted  as 
a  barrier  against  the  employment  of  unqualified  teachers. 
The  person  who  teaches  without  the  certificate  has  violated 
the  letter  and  the  spirit  of  the  law.  The  wrong  done  is  with- 
out remedy.  The  people  who  have  thus  had  this  barrier  torn 
from  about  them  have  no  redress.  Shall  the  wrong-doer  be 
compensated  for  aiding  the  school  township  officers  in  break- 
ing do'f  n  this  barrier,  thus  depriving  the  people  of  the  protec- 
tion of  this  important  law?  In  this  connection,  the  language 
of  the  court  in  Thomas  v.  Richmond,  12  Wall.  349,  is  very  ap- 
plicable: ''  The  issuing  of  bills  as  a  currency  by  such  a  cor- 
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poration  without  authority  is  not  only  contrary  to  positive  law^ 
but,  being  idtra  vires,  is  an  abuse  of  the  public  franchises  whict> 
have  been  conferred  upon  it,  and  the  receiver  of  the  bill,  being 
chargeable  with  notice  of  the  wrong,  is  in  pari  delicto  with  th& 
oflBcers,  and  should  have  no  remedy,  even  for  money  had  and 
received,  against  the  corporation  upon  which  he  has  aided  ir> 
inflicting  the  wrong.  The  protection  of  public  corporation* 
from  such  unauthorized  acts  of  their  officers  and  agents  is  a 
matter  of  public  policy,  in  which  the  whole  community  is 
concerned,  and  those  who  aid  in  such  transactions  must  do  so- 
at  their  peril."  In  City  of  Litchfield  v.  Ballon,  11 4  U.  S.  190, 
the  same  court  said:  "The  money  received  on  the  bonds  hav- 
ing been  expended  with  other  funds  raised  by  taxation  ir> 
erecting  the  water  works  of  the  city,  to  impose  the  amount 
thereof  as  a  lien  upon  these  public  works  would  be  equally  a 
violation  of  the  constitutional  prohibition  as  to  raise  against  the 
city  an  implied  assumpsit  for  money  had  and  received.  The- 
holders  of  the  bonds  and  agents  of  the  city  are  participea^ 
criminis  in  the  act  of  violating  that  prohibition,  and  equity 
will  no  more  raise  a  resulting  trust  in  favor  of  the  bond-holders 
than  the  law  will  raise  an  implied  assumpsit  against  a  public 
policy  so  strongly  declared." 
The  judgment  of  the  district  court  is  affirmed. 


Schools  —  Tkaohkrs  —  Nbobssftt  tor  CsRTinoATK.  —  A  teacher  who 
does  not  bold  a  certificate  as  required  by  law  cannot  maintain  an  action  for 
■ervices  performed  while  not  in  possession  of  sach  certificate:  Devoe  v.  Schoot 
District,  77  Mich.  610;  see  Lee  y.  School  District,  71  Mich.  361. 

Schools  —  Orders  or  Warrants,  whether  Nkootiablb.  —  An  order 
drawn  by  the  trustees  of  a  school  district  on  the  oonnty  superintendent  ie- 
not  a  negotiable  instrument:  Shaiespear  v.  Smith,  77  Cal.  638;  11  Am.  St. 
Rep.  327,  and  note. 

Schools — Acts  or  Representations  ov  OrricsRS  —  Estoppel. — No- 
estoppel  will  ordinarily  arise  from  any  act  of  a  school  diutrict  or  its  officers 
if  done  in  riolation  of  or  withoat  aathority  of  law:  Seeger  v.  Mueller,  133 
IlL  87. 

MuKioiPAL  Corporations  —  Ultra  Vires  Contracts. — If  the  contract 
aned  on  is  a  contract  to  pay  oat  public  money  in  aid  of  a  purpose  prohibited. 
by  law,  it  is  void,  and  no  recovery  can  be  had  thereon:  County  of  Cook  ▼.. 
Industrial  School,  125  IlL  540;  8  Am.  St  Rep.  386,  and  note. 
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State  v.  Nelson  County. 

[1  NoETH  Dakota,  88.] 

CSOBSTITUTTOKAL  Law  —  Skkd-qrain  Statutb. — A  statute  authorizing  coun- 
ties to  issue  bonds  to  procure  seed-grain  for  needy  farmers  resident 
therein,  and  providing  for  the  payment  of  such  bonds  by  the  levy  of  a 
general  county  tax,  if  necessary,  is  not  invalid  on  the  ground  that  the 
tax  authorized  is  not  for  a  public  purpose,  or  that  such  statute  authorizes 
counties  to  make  donations  or  lend  their  aid  or  credit  to  individuals, 
otherwise  than  for  the  necessary  support  of  the  poor,  and  in  direct  vio- 
lation of  the  express  terms  of  the  state  constitution. 

OoiTBTiTUTiOKAL  Law  —  PoLlOK  PowEB.  —  The  legislature,  in  the  exercise  of 
its  discretion,  and  within  the  limits  of  the  county  indebtedness  prescribed 
by  the  state  constitution,  may  clothe  county  commissioners  with  discre- 
tionary authority  to  make  small  loans,  secured  by  prospective  crops  or 
general  county  taxation,  to  those  whose  condition  is  so  impoverished 
and  desperate  as  to  reasonably  justify  the  fear  that,  unless  they  receive 
help  to  enable  them  to  raise  crops,  they  and  their  families  will  become 
a  charge  upon  the  counties  in  which  they  live.  And  it  will  be  presumed 
that,  in  passing  a  statute  for  their  benefit,  the  legislature  acted  upon  the 
fnllest  knowledge  of  the  necessities  of  the  situation,  and  it  will  also  he 
presumed,  in  favor  of  the  validity  of  such  statute,  that  it  was  passed  after 
dns  deliberation,  and  with  the  clearest  apprehension  of  the  scope  and 
purpose  of  the  language  used  in  the  state  constitution. 

IirjvHCTioN — Jurisdiction  —  Statute.  —  An  injunction  will  not  issue  to 
restrain  the  operation  of  a  valid  statute. 

Obioinal  Jurisdiction  to  Issub  Extraordinart  Writs  —  Whew  Exer- 
asBD.  —  The  writs  of  habeas  corpus,  mandamtu,  quo  warraiito,  certiorari, 
and  injunction  will  not  be  issued  by  the  supreme  court,  in  the  exercise 
of  its  original  jurisdiction,  except  in  a  limited  class  of  cases,  where  the 
writs,  except  haheaa  corpus,  are  sought  for  on  motion  of  the  attorney- 
general,  under  information  as  prerogative  writs,  as  in  cases  publid  juris, 
and  those  affecting  the  sovereignty  of  the  state,  its  franchises  and  pre- 
rogatives, or  the  liberty  of  the  people.  In  all  other  cases,  the  writs  should 
be  issued  by  the  district  courts  or  by  the  judges  thereof. 

OBionrAL  JuRisDicTioir  to  Issub  Injunctions  will  not  be  exercised  by  the 
supreme  court,  when  the  question  presented  is  one  of  merely  local  con< 
oem,  affecting  a  county  and  its  tax-payers  only. 

Oeorge  F.  OoodwiUf  attorney-general,  and  Burke  Corbett,  for 
the  petitioner. 

M.  N.  Johnsony  staters  attorney ,  and  F.  R,  Fulton,  for  the 
respondent. 

Wallin,  J.  Upon  the  return  of  an  order  to  show  cause,  ap- 
plication is  made  to  this  court  for  leave  to  file  an  information, 
as  a  fipindation  for  issuing  a  writ  of  injunction  out  of  this  court 
prohibiting  the  county  of  Nelson  and  its  officials  from  issuing 
seed-grain  bonds,  under  an  act  of  the  state  legislature,  ap- 
proved February  14,  1890,  and  entitled:  "An  act  authorizing 
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counties  to  issue  bonds  to  procure  seed-grain  for  needy  farmers 
resident  therein."  The  information  is  based  upon  the  complaint 
of  one  John  Birkholz,  which  alleges,  —  "  1.  That  the  above- 
named  complainant,  John  Birkholz,  is  a  tax-payer  of  the  county 
of  Nelson,  the  respondent  above  named.  2.  That  said  re- 
spondent is  a  political  or  public  corporation,  duly  organized 
under  existing  laws.  3.  That  J.  W.  Forbes  is  the  duly  elected 
and  qualified  chairman  of  the  board  of  county  commissioners, 
and  N.  F.  Webb  is  the  duly  elected  county  auditor  of  Nelson 
County,  and  as  such  officers  are  respectively  discharging  the 
duties  thereof.  4.  That  the  above-named  respondent,  on  the 
twenty-sixth  day  of  March,  1890,  acting  through  its  board  of 
county  commissioners  and  the  county  auditor  of  said  county, 
pursuant  to  a  petition  signed  by  one  hundred  freeholders  resi- 
dent in  said  county,  adopted  and  passed  a  resolution  at  a 
meeting  of  said  board,  and  thereby  resolved  to  issue  the  bonds 
of  the  said  county  in  the  sum  of  twenty  thousand  dollars  ($20,- 
000),  payable  in  ten  (10)  years,  and  bearing  interest  at  the 
rate  of  seven  (7)  per  cent  per  annum,  payable  semi-annually, 
claiming  their  right  to  so  do  under  an  act  of  the  legislative 
assembly  entitled  *  An  act  authorizing  counties  to  issue  bonds 
to  procure  seed-grain  for  needy  farmers  resident  therein,'  ap- 
proved February  14,  1890,  and  acts  amendatory  thereto;  that 
in  pursuance  to  said  resolution,  said  respondent,  acting  through 
its  auditor  and  the  chairman  of  its  board  of  county  commis- 
sioners, have  taken  such  steps  as  are  requisite  and  necessary 
in  the  premises  to  and  are  about  to  issue  bonds  for  said 
amount,  in  pursuance  of  said  resolution,  claiming  their  right 
to  do  so  under  the  act  aforesaid.  5.  That  if  said  bonds  are 
issued  they  will  become  the  obligation  of  the  county.  In  order 
to  meet  the  payment  of  the  interest  thereon,  and  the  payment 
of  the  principal  of  the  same,  it  will  be  necessary  to  levy  taxes 
from  year  to  year  against  the  tax-paying  people  of  said  county, 
and  the  proceeds  of  said  bonds,  when  issued  and  sold  by  the 
said  county,  will  be  diverted  to  and  used  for  the  purpose  of 
buying  said  grain,  to  be  distributed  to  private  individuals,  in- 
digent and  poor  farmers  resident  in  said  county.  6.  That  the 
act  of  the  legislative  assembly  aforesaid,  under  which  said 
respondent  claims  its  right  to  issue  said  bonds,  is  in  contra- 
vention of  section  185  of  the  constitution  of  the  state  of  North 
Dakota,  which  said  section  reads  as  follows:  '  Sec.  185.  Neither 
the  state,  nor  any  county,  city,  township,  town,  school  district, 
or  any  other  political  subdivision,  shall  loan  or  give  its  credit, 
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or  make  donations  to  or  in  aid  of  any  individual,  association, 
or  corporation,  except  for  necessary  support  of  the  poor,  nor 
subscribe  to  or  become  the  owner  of  the  capital  stock  of  any 
association  or  corporation,  nor  shall  the  state  engage  in  work 
of  internal  improvement,  unless  autborized  by  a  two-thirds 
vote  of  the  people.'  Wherefore  your  complainants  pray  your 
honorable  court  that  an  order  in  the  nature  of  a  rule  to  show 
•cause  bo  issued  to  the  said  respondent,  its  officers,  agents,  and 
eervan's,  to  be  and  appear  before  your  honors,  at  Fargo,  in 
the  county  of  Cass  and  state  of  North  Dakota,  at  the  opening 
of  court  thereof  on  Wednesday,  the  second  day  of  April,  A.  D. 
1890,  and  then  and  there  show  cause,  if  any  reason  it  has,  why 
an  injunction  should  not  be  issued  restraining  respondent  from 
issuing  the  bonds  aforesaid." 

It  clearly  appears  from  the  complaint  that  the  county  of 
Nelson  has,  under  the  provisions  of  the  seed-grain  act  in  ques- 
tion, taken  all  of  the  requisite  preliminary  steps,  and  is  about 
to  issue  the  bonds  of  the  county,  and  sell  the  same,  and  will 
apply  the  proceeds  of  such  sale  to  the  purchase  of  seed-grain 
for  such  farmers  of  that  county  as  come  within  the  terms  of 
the  seed-grain  law,  and  who  make  application  for  the  seed- 
grain  under  oath,  and  in  manner  and  form  as  prescribed  by 
the  law.  It  is  conceded  that  all  action  taken  by  the  defend- 
ants is  warranted  by  the  express  terms  of  the  law;  nor  is  it 
pretended  that  the  bonds,  if  issued,  will  create  a  county  in- 
debtedness exceeding  in  amount  the  limit  prescribed  by  the 
constitution  of  the  state.  Under  such  circumstances,  the  writ 
of  injunction  will  be  refused  as  a  matter  of  course,  unless  the 
statute  under  which  the  bonds  are  intended  to  be  issued  is 
itself  unconstitutional  or  void  for  some  reason.  The  question 
presented  must  turn  upon  the  validity  of  the  seed-grain  stat- 
ute. 

The  statute  has  twenty  sections,  but  it  will  suffice  to  give 
the  substance  of  such  of  its  provisions  as  bear  upon  its  validity 
as  a  law. 

Section  1  provides  as  follows:  "  In  any  county  of  the  state 
where  the  crops  for  any  preceding  year  have  been  a  total  or 
partial  failure  by  reason  of  drought,  hail,  or  other  cause,  it 
shall  be  lawful  for  the  board  of  county  commissioners  of  such 
couifty  to  issue  the  bonds  of  the  county  under  and  pursuant 
to  the  provisions  of  this  act,  and  with  the  proceeds  derived 
from  the  sale  thereof  to  purchase  seed-grain  for  the  inhabi- 
tants thereof  who  are  in  need  of  seed-grain,  and  who  are  unable 
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to  procure  the  Bame,  whenever  said  board  shall  be  petitioned 
in  writing  so  to  do  by  not  less  than  one  hundred  freeholder* 
resident  in  the  county;  and  said  board,  at  a  meeting  called  afr 
hereinafter  provided  to  consider  said  petition,  shall,  by  a  ma- 
jority vote,  determine  that  the  prayer  of  the  petitioners  shall 
be  granted;  provided,  that  all  such  petitions  shall  be  filed  with 
the  county  auditor  or  county  clerk  on  or  about  the  twenty- 
eighth  day  of  February;  and  thereupon  it  shall  be  the  duty  of 
said  officer  to  forthwith  call  a  meeting  of  the  board  of  county 
commissioners  of  his  county,  to  consider  said  petition;  and 
provided  further,  that  the  total  amount  of  bonds  issued  by 
any  county  under  the  provisions  of  this  act  shall  not,  with  the 
then  existing  indebtedness  of  the  county,  exceed  the  limit  of 
indebtedness  fixed  by  the  constitution  in  such  case." 

Section  4  provides:  "The  proceeds  arising  from  the  sale  of 
said  bonds  shall  be  paid  by  the  purchaser  thereof  to  the  county 
treasurer  of  the  county,  or  to  his  authorized  agent,  at  the  time 
of  the  delivery  thereof,  and  such  proceeds  shall  be  paid  out 
only  on  the  order  of  the  board  of  county  commissioners." 

Section  6  provides  that  "  for  the  purpose  of  securing  prompt 
payment  of  the  principal  and  interest  of  said  bonds,  there  shall 
be  levied  by  the  board  of  county  commissioners,  at  the  time 
and  in  the  manner  that  other  taxes  are  levied,  such  sums  as 
shall  be  sufficient  to  pay  such  interest,  and  in  addition  thereto, 
a  sinking  fund  tax  shall  be  annually  levied,  sufficient  to  pay 
and  retire  said  bonds  at  their  maturity;  and  it  shall  be  the 
duty  of  the  county  treasurer  to  pay  promptly  the  interest  upon 
said  bonds  as  the  same  shall  fall  due.  No  tax  or  fund  pro- 
vided for  the  payment  of  such  bonds,  either  principal  or  intei^ 
est,  shall  at  any  time  be  used  for  any  other  purpose. 

Section  7  is  as  follows:  "  The  fund  arising  from  the  sale  of 
said  bonds  shall  be  applied  exclusively  by  said  board  for  the 
purchase  of  seed-grain  for  residents  of  the  county  who  are 
poor  and  unable  to  procure  the  same;  provided,  that  no  more 
than  one  hundred  and  fifty  bushels  of  wheat,  or  its  equivalent 
in  any  grain,  shall  be  furnished  to  any  one  person." 

Section  8  provides  that  "  all  persons  entitled  to  or  wishing 
to  avail  themselves  of  the  benefit  of  this  act  shall  file  with 
the  county  auditor  or  county  clerk  of  the  county  where  said 
applicant  resides,  on  or  before  the  first  day  of  March,  an  ap- 
plication duly  sworn  to  before  said  county  auditor  or  clerk,  or 
some  other  officer  authorized  to  administer  oaths.  Said  appli- 
cation shall  contain  a  true  statement  of  the  number  of  acres 
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the  applicant  has  plowed  or  prepared  for  seeding;  how  many 
Acreg  the  applicant  intends  to  have  plowed  and  prepared  for 
€eeding;  how  many  bushels  and  what  kind  of  grain  he  will 
require  to  seed  the  ground  so  prepared  as  aforesaid;  how  many 
bushels  of  grain  the  applicant  harvested  in  the  preceding 
year;  that  the  applicant  has  not  procured,  and  is  not  able  to 
procure,  the  necessary  seed-grain  for  the  current  year;  that  he 
<lesires  the  same  for  seed,  and  no  other  purpose;  and  that  he 
will  not  sell  or  dispose  of  the  same,  or  any  part  thereof,  but 
will  use  the  same,  and  the  whole  thereof,  in  seeding  the  land 
so  prepared,  or  to  be  prepared  for  crop." 

Section  9  provides  that  the  commissioners  shall  examine  all 
applications,  and  determine  "  who  are  entitled  to  the  benefits 
thereof,  and  the  amount  to  which  each  applicant  is  entitled." 

Section  10  provides  that  the  applicants  under  the  act  shall, 
•before  receiving  the  seed-grain,  sign  a  "contract  in  duplicate, 
attested  by  the  county  auditor  or  county  clerk,  to  the  effect 

that  said  applicant,  for  and  in  consideration  of  bushels 

of  seed-grain  received  from  county,  promises  to  pay  to 

said  county dollars,  the  amount  of  the  cost  of  the  seed- 
grain;  that  said  sum  shall  be  taxable  against  all  the  real  and 
personal  property  of  said  applicant;  that  such  tax  shall  be 
levied  by  the  county  auditor  or  county  clerk  of  his  county, 
and  collected  as  other  taxes  are  collected  under  the  laws  of 
this  state;  that  the  amount  of  such  indebtedness  shall  become 
due  and  payable  on  the  first  day  of  October,  in  the  year  in 
"which  said  seed-grain  is  furnished,  together  with  the  interest 
on  such  amount  from  the  first  day  of  April  of  that  year  at  the 
rate  of  seven  per  cent  per  annum;  and  if  said  indebtedness  be 
not  paid  on  or  before  the  twentieth  day  of  October  of  that  year, 
it  shall  then  be  the  duty  of  the  county  auditor  or  county  clerk 
of  the  said  county  to  cause  the  amount  of  said  indebtedness 
to  be  entered  upon  the  tax-list  of  said  county  for  that  year  as 
a  tax  on  the  land  on  which  said  seed-wheat  was  sown,  and 
upon  any  other  land  owned  by  the  applicant,  to  be  collected 
3.S  other  taxes  are;  and  the  sum  so  entered  and  levied  shall  be 
3.  lien  upon  the  real  estate  owned  by  such  person  until  said 
indebtedness  is  fully  paid,  when  it  shall  be  the  duty  of  the 
proper  officer  to  cancel  the  same." 

Tjie  objects  and  purposes  contemplated  by  the  statute  may 
be  readily  gathered  from  the  above  extracts,  and  they  are 
<5lear  and  unmistakable  in  their  character.  The  legislature, 
by  this  enactment,  so  far  as  it  can  do  so,  has  clothed  the  sev- 
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eral  counties  of  the  state  where  there  has  been  a  preceding 
crop  failure  with  authority  to  lend  their  aid  in  procuring 
seed-grain  to  such  of  their  citizens  as  are  engaged  in  farming 
pursuits,  who  make  it  appear,  in  manner  and  form  as  detailed 
by  the  law,  that  they  are  unable  to  procure  such  seed-graii* 
by  any  other  means.  The  law  empowers  the  counties  to  lend 
their  aid  out  of  money  to  be  obtained  by  the  issue  and  sale 
of  county  bonds,  such  bonds  to  be  paid,  principal  and  interest,, 
from  funds  obtained  by  means  of  a  general  tax  levy  upon  all 
of  the  taxable  property  situated  within  the  counties  that  issue 
such  bonds.  Two  features  of  this  statute  stand  out  in  con> 
spicuous  prominence:  1.  All  benefits  obtainable  under  the 
act  are  confined  to  persons  engaged  in  the  pursuit  of  farming, 
and  among  farmers  only  those  who  propose  to  continue  the 
business  of  farming  after  the  aid  in  contemplation  has  been 
received  by  them.  2.  No  part  of  the  fund  is  intended  to  ho- 
used in  support  or  aiding  such  indigent  persons  as  have  al- 
ready become  a  county  charge,  viz.,  paupers. 

The  objections  which  may  be  made  to  tlie  validity  of  this 
statute  are  twofold:  1.  It  may  be  claimed  that  the  tax  author- 
ized by  the  statute  is  not  for  a  public  purpose,  hence  not  a 
valid  tax;  2.  It  may  be  contended  that,  under  section  185  of 
the  state  constitution,  counties  are  expressly  forbidden  to  make 
donations  or  lend  their  aid  to  either  corporations  or  individuals^ 
hence  that  the  proposed  aid  is  unconstitutional,  as  repugnant 
to  said  section.  The  courts  of  this  country,  and  of  all  countries 
where  constitutional  liberty  exists,  agree  with  the  elementary 
writers  upon  the  science  of  government,  that  it  is  essential  to- 
the  validity  of  a  tax  that  it  be  laid  for  a  public  purpose. 
Difficulty  has  frequently  arisen  in  discriminating  between 
public  and  private  objects;  but  where  the  object  is  primarily 
to  foster  private  enterprises,  and  the  only  benefit  to  be  de- 
rived by  the  public  is  incidental  and  secondary,  the  tax  will 
be  annulled  by  the  courts  as  an  abuse  of  the  legislative  pre- 
rogative. In  the  first  instance,  the  duty  devolves  upon  the 
legislative  branch  of  the  government  to  determine  whether 
a  proposed  tax  is  or  is  not  for  a  public  purpose,  and  courta 
are  loth  to  interpose  and  declare  any  tax  unlawful,  and  will 
only  do  so  in  case  of  a  palpable  disregard  of  the  wise  limita- 
tions, express  and  implied,  restricting  the  power  of  taxation. 
But  where  the  legislature  assumes,  in  the  guise  of  taxation,  to^ 
compel  A  to  advance  his  private  means  to  aid  B  in  the  prose- 
cution of  a  purely  private  enterprise,  the  courts  will  not  hesi- 
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tate  to  perform  the  duty  of  declaring  such  tax  void,  as 
subversive  of  fundamental  and  vested  individual  rights,  and 
will  do  so  even  in  cases  where  there  is  no  express  constitu- 
tional inhibition.  The  power  of  confiscation  does  not  exist  in 
the  legislature.  The  cases  cited  below  are  but  a  few  of  the 
numberless  cases  which  have  applied  these  principles  to  stat- 
utes imposing  pretended  taxes:  Loan  Association  v.  Topeka,  20 
Wall.  655;  Bank  v.  City  of  lola,  2  Dill.  353;  City  of  Parkers- 
burg  V.  Brown,  106  U.  S.  487;  Cole  v.  City  of  La  Grange,  113 
U.  S.  1;  Allen  v.  Jay,  60  Me.  124;  11  Am.  Rep.  185;  Lowell  v. 
Boston,  111  Mass.  454;  15  Am.  Rep.  39;  State  v.  Osawkee  Town- 
ship,  14  Kan.  422;  19  Am.  Rep.  99;  Coates  v.  Campbell,  37 
Minn.  498;  Cooley's  Constitutional  Limitations,  487;  Cooley 
on  Taxation,  2d  ed.,  55,  126. 

Under  these  authorities,  the  test  to  be  applied  to  the  seed- 
grain  statute  is  this:  Is  the  tax  provided  for  in  the  statute  laid 
for  a  public  purpose?  If  this  question  is  answered  in  the  neg- 
ative, the  statute  must  be  declared  null  and  void,  without  ref- 
erence to  section  185  of  the  state  constitution,  to  which  the 
attention  of  the  court  has  been  particularly  directed.  The 
statute  makes  provision  for  levying  a  general  tax,  in  counties 
issuing  the  bonds,  for  the  benefit  of  a  numerous  body  of  citi- 
zens, who,  without  fault  of  theirs,  and  solely  by  reason  of  suc- 
cessive crop  failures,  are  now  reduced  to  extremities,  and  are 
in  fact  impoverished  to  such  an  extent  that  they  are,  for  the 
present  time,  wholly  without  the  ability  to  obtain  the  grain 
necessary  for  seeding  the  lands  from  which  they  derive  the 
necessaries  of  life.  It  is  agreed  on  all  sides  that  this  class  of 
citizens,  having  already  exhausted  their  private  credit,  must 
have  friendly  aid  from  some  source  in  procuring  seed-grain,  if 
they  put  in  crops  this  year.  The  legislature,  by  this  statute, 
has  devised  a  measure  which  seems  well  adapted  to  meet  the 
exigency,  and  promises  to  give  the  needed  relief,  with  little 
prospect  of  ultimate  loss  to  the  county  treasuries.  It  is 
reasonable  to  anticipate  that  the  beneficiaries  of  the  act  will 
be  enabled  to  tide  over  their  present  embarrassments,  and 
through  the  aid  granted  them  by  this  statute,  a  wide-spread 
calamity,  both  public  and  private,  will  be  averted.  The  crisis 
in  the  development  of  the  state  which  renders  some  measure 
of  wholesale  relief  imperatively  necessary  is  fully  recognized 
by  all  well-informed  citizens  of  the  state,  and  this  court  will 
be  justified  in  taking  judicial  notice  of  the  existing  status. 
The  stubborn  fact  exists,  that  a  class  of  citizens,  numbered  by 
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many  thousand?,  is  in  such  present  straits  from  poverty,  that 
unless  succored  by  some  comprehensive  measure  of  relief,  they 
will  become  a  public  burden,  in  other  words,  paupers,  depend- 
ent upon  counties  where  they  reside  for  support.  It  is  to  avert 
Buch  a  wide-spread  disaster  that  the  seed-grain  statute  was 
enacted,  and  it  should  be  interpreted  in  the  light  of  the  public 
danger  which  was  the  occasion  of  its  passage.  *'  The  support 
of  paupers,  and  the  giving  of  assistance  to  those  who,  by  reason 
of  age,  infirmity,  or  disability,  are  likely  to  become  such,  is,  by 
the  practice  and  the  common  consent  of  civilized  countries,  a 
public  purpose":  Cooley  on  Taxation,  2d  ed.,  124, 125.  "The 
relief  of  the  poor  —  the  care  of  those  who  are  unable  to  care 
for  themselves  —  is  among  the  unquestioned  objects  of  public 
duty":  Opinion  of  Brewer,  J.,  in  State  v.  Osawkee  Township, 
14  Kan.  424;  19  Am.  Rep.  99.  If  the  destitute  farmers  of  the 
frontier  of  North  Dakota  were  now  actually  in  the  almshouses 
of  the  various  counties  in  which  they  reside,  all  the  adjudica- 
tions of  the  courts,  state  and  federal,  upon  this  subject  could 
be  marshaled  as  precedents  in  support  of  any  taxation,  how- 
ever onerous,  which  might  become  necessary  for  their  support. 
But  is  it  not  competent  for  the  legislature,  representing  the 
tax-payers,  in  the  exercise  of  its  discretion,  and  within  the 
limits  of  county  indebtedness  prescribed  by  the  state  constitu- 
tion to  clothe  county  commissioners  with  authority,  to  be  exer- 
cised at  their  discretion,  to  make  small  loans,  secured  by 
prospective  crops,  to  those  whose  condition  is  so  impoverished 
and  desperate  as  to  reasonably  justify  the  fear  that,  unless 
they  receive  help,  they  and  their  families  will  become  a  charge 
upon  the  counties  in  which  they  live? 

We  have  carefully  exainined  the  authorities  above  cited,  and 
many  others  of  similar  import,  and  while  fully  assenting  to 
the  principles  enunciated  by  the  cases,  viz.,  that  all  taxation 
must  be  for  a  public  purpose,  we  do  not,  with  the  single  ex- 
ception of  the  Kansas  case,  regard  them  as  parallel  cases,  and 
applicable  to  the  question  presented  in  the  case  at  bar.  As 
we  view  the  matter,  the  tax  in  question  is  for  a  public  purpose, 
i.  e.,  A  tax  for  the  "  necessary  support  of  the  poor."  The  case 
of  Staie  y.  Osawkee  Township,  14  Kan.  424,  19  Am.  Rep.  99, 
asserts  a  doctrine  which  would  defeat  the  tax  in  question. 
This  court  has  great  respect  for  the  court  which  promulgated 
that  decision,  and  the  most  sincere  admiration  for  the  distin- 
gnisbed  jurist  now  upon  the  supreme  bench  of  the  nation  who 
wrote  the  opinion  in  that  case.     Nevertheless,  we  cannot  yield 
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our  assent  to  the  reasoning  of  the  case,  leading  to  the  con- 
clusion that  a  loan  of  aid  to  an  impoverished  class,  not  yet  in 
the  poor-house,  is  necessarily  a  tax  for  a  private  purpose.  In 
our  view,  it  is  not  certain,  or  even  probable,  in  the  light  of 
subsequent  experience  in  the  West,  that  the  court  of  last  resort 
in  the  state  of  Kansas  would  enunciate  the  doctrine  of  that 
case  at  the  present  day.  The  decision  was  made  fifteen  years 
ago.  While  the  fundamental  principles  which  underlie  legis- 
lation and  taxation  have  not  changed  in  the  interval,  it  is  also 
true  that  the  development  of  the  western  states  has  been  at- 
tended with  difficulties  and  adverse  conditions  which  have 
made  it  necessary  to  broaden  the  application  of  fundamental 
principles  to  meet  the  new  necessities,  of  those  states.  Under 
the  stress  of  adversity  peculiar  to  the  condition  of  the  frontier 
farmer,  there  has  come  to  be  an  expansion  of  the  legal  mean- 
ing of  the  terra  "poor"  sufficient  to  embrace  a  class  of  desti- 
tute citizens  who  have  not  yet  become  a  public  charge.  The 
main  features  of  the  seed-grain  statute  are  neither  new  nor 
novel.  It  was  borrowed  from  territorial  legislation,  and  long 
prior  to  that,  the  state  of  Minnesota,  in  aid  of  agricultural 
settlers  upon  its  western  frontier,  enacted  a  series  of  statutes 
which  are  open  to  every  criticism  which  can  be  made  upon 
the  statute  under  consideration:  Laws  Dak.  1889,  c.  43.  See 
also  Gen.  Stats.  Minn.  1878,  pp.  1024-1030. 

The  legislature  of  Minnesota  has  frequently,  and  by  a  variety 
of  laws,  extended  aid  to  the  frontier  farmers  of  that  state,  who, 
far  from  being  paupers,  were  yet  reduced  to  extremities  by 
reason  of  continued  crop  failures  resulting  from  hail-storms, 
successive  seasons  of  drought,  and  from  the  ravages  of  grass- 
hoppers. Under  one  law,  towns  are  authorized  to  vote  a  taj^ 
to  defray  the  expense  of  destroying  grasshoppers;  under  an- 
other statute,  the  governor,  state  auditor,  and  state  treasurer 
were  authorized  to  borrow  one  hundred  thousand  dollars  on 
etate  bonds  to  be  issued  by  them,  and  the  proceeds  were  to  be 
expended  in  the  purchase  of  seed-grain  for  the  needy  farmers. 
Again,  and  at  the  same  session,  the  same  state  officials  were 
empowered  to  issue  additional  bonds  to  the  same  amount,  to 
pay  a  debt  contracted  for  a  similar  purpose,  upon  warrants  of 
the  state  auditor.  Section  6  of  the  Minnesota  act  of  1878, 
chapter  93,  provides  as  follows:  "The  credit  of  the  state  is 
hereby  pledged  to  the  payment  of  the  interest  and  principal 
of  the  bonds  mentioned  in  this  act,  as  the  same  may  become 
4ue."     By  another  section  the  state  auditor  is  authorized  and 
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required  to  levy  an  annual  tax  necessary  to  meet  the  interest 
and  principal  of  the  debt  created  by  these  bonds.  Many  of 
the  features  of  the  two  seed-grain  statutes  passed  at  the  first 
session  of  the  legislature  of  this  state  are  borrowed  from  Min- 
nesota. In  principle,  the  legislation  of  the  two  states  is  iden* 
tical.  The  aid  extended  is  furnished  in  the  form  of  a  loan  to 
individual  farmers,  secured  on  their  crops,  but  to  be  met  pri- 
marily by  taxation.  The  destitute  communities  of  farmers 
who  were  thus  assisted  in  a  neighboring  state  were  enabled 
thereby  to  tide  over  their  temporary  necessities,  and  are  now 
self-supporting. 

This  review  of  legislation  in  aid  of  destitute  farmers  will 
serve  to  illustrate  the  well-known  fact  that  legislation,  under 
the  pressure  of  a  public  sentiment  born  of  stern  necessity, 
will  adapt  itself  to  new  exigencies,  even  if  in  doing  so  a  sanc- 
tion is  given  to  a  broader  application  of  elementary  principles 
of  government  than  have  before  been  recognized  and  applied 
by  the  court  in  adjudicated  cases.  It  is  the  boast  of  the  com- 
mon law  that  it  is  elastic,  and  can  be  adjusted  to  the  devel- 
opment of  new  social  and  business  conditions.  Can  a  statute 
enacted  for  such  broadly  humane  and  charitable  purposes  be 
annulled  by  another  branch  of  the  government  as  an  abuse  of 
legislative  discretion?  We  think  otherwise.  Great  deference 
is  due  from  the  courts  to  the  legislative  branch  of  the  state 
government,  and  it  is  axiomatic  that  in  cases  of  doubt  the 
courts  will  never  interfere  to  annul  a  statute:  Cooley's  Con- 
stitutional Limitations,  487. 

It  will  be  presumed  that  the  legislature,  in  passing  the 
seed-grain  statute,  acted  upon  the  fullest  knowledge  of  the 
necessities  of  the  situation,  and  also  presumed  that  they  have 
passed  the  statute  after  due  deliberation,  and  with  the  clear- 
est apprehension  of  the  scope  and  purpose  of  the  language 
used  in  section  185  of  the  state  constitution.  That  section  is 
not  only  restrictive  upon  counties,  but  it  is  also  permissive. 
It  permits  counties  to  lend  aid  for  "the  necessary  support  of 
the  poor."  To  our  mind,  the  restrictive  words  of  that  section 
were  intended  to  prevent  the  loan  of  aid,  either  to  individuals 
or  corporations,  for  the  purpose  of  fostering  business  enter- 
prises, either  of  a  public  or  private  nature;  but  that  the 
people  who  adopted  the  constitution,  as  well  as  those  who 
framed  the  instrument,  expressly  intended,  by  the  language 
of  that  section,  to  grant  a  power  affirmatively  to  the  munici- 
pal corporations  named  in  section  185  to  lend  their  aid  and 
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make  donations  for  the  "  necessary  support  of  the  poor." 
The  attention  of  the  court  has  been  directed  to  the  constitu- 
tions of  nineteen  of  the  states,  in  which  the  language  of  sec- 
tion 185  is  used  verbatim,  except  only  that  in  the  states  of 
North  and  South  Dakota  the  words  above  quoted  are  inter- 
polated. Why  was  this  peculiar  language  introduced  into 
the  constitutions  of  North  and  South  Dakota,  when  nothing 
of  the  kind  was  found  in  that  of  the  other  seventeen  states? 
Why  did  not  the  conventions  which  formed  the  organic  law 
for  North  and  South  Dakota  simply  copy  the  language  which, 
with  this  exception,  is  borrowed  from  the  other  constitutions, 
without  inserting  the  excepting  clause  under  consideration? 
To  our  mind,  the  answer  to  these  questions  is  found  in  the 
peculiar  and  alarming  condition  of  the  people  of  Dakota  Ter- 
ritory in  the  year  1889,  when  the  two  Dakotas  assumed  the 
responsibilities  of  statehood.  Such  conditions  had  not  before 
existed,  and  hence  the  constitutions  of  other  states  had  made 
no  provisions  to  meet  such  necessities.  When  the  two  states 
formed  and  adopted  their  constitutions,  the  fact  was  well 
known  and  recognized  by  the  people  of  Dakota  that  the  con- 
dition of  many  farming  communities  was  such  that  some 
comprehensive  measure  for  their  relief  was  an  imperative  ne- 
cessity. In  such  a  conjuncture,  the  words  were  interpolated 
into  section  185  of  the  constitution,  which  permit  counties  to 
loan  their  aid  for  the  *'  necessary  support  of  the  poor."  No 
constitutional  grant  of  power  was  necessary  to  give  the  new 
governments  authority  to  provide  for  the  support  of  paupers 
in  the  poor-houses.  That  power  is  inherent,  and  exists  in  all 
governments,  as  among  their  implied  powers  and  duties.  By 
universal  consent,  taxes  are  valid  when  laid  for  the  support 
of  paupers,  or  those  likely  to  become  paupers.  There  was  no 
necessity  and  no  reason  for  inserting  a  provision  in  the  state 
constitutions  of  North  and  South  Dakota  authorizing  counties 
to  loan  their  aid  to  maintain  the  almshouses.  It  would  be 
absurd  to  assume  that  the  framers  of  the  constitutions,  and 
the  people  who  adopted  them,  intended  by  this  provision  to 
enable  local  municipalities  to  issue  and  sell  bonds,  and  loan 
the  proceeds  to  the  inmates  of  the  poor-houses;  yet  the  power 
to  loan  aid  in  "support  of  the  poor"  is  given.  In  our  opin- 
ion, this  power  is  conferred  in  the  organic  law  expressly  to 
meet  the  exigencies  of  the  situation  then  existing,  and  that  it 
is  our  duty  to  give  it  that  effect.  We  believe,  and  so  hold, 
that  the  class  referred  to  in  the  exception  contained  in  BectioD 


620   •  State  v.  Nelson  County.  [N.  Dakota, 

185  of  the  state  constitution  is  the  poor  and  destitute  farmers 
of  the  state,  and  that  the  first  legislature  which  met  after  the 
state  was  admitted  has,  by  the  seed-grain  statute,  put  a  proper 
construction  upon  the  language  in  question.  We  therefore 
refuse  to  grant  the  writ  applied  for,  and  hold  that  the  seed- 
grain  statute  is  a  valid  enactment. 

But  our  refusal  to  issue  the  writ  can  be  placed  upon  still 
another  ground.  This  case  furnishes  the  first  instance  of  an 
application  to  this  court  to  put  forth  its  original  jurisdiction 
by  issuing  a  writ,  except  in  a  single  habeas  corpus  case.  We 
deem  it  expedient,  therefore,  to  now  indicate  briefly  the  circum- 
stances under  which  this  court,  in  the  exercise  of  a  discretion 
vested  in  it,  will  deem  it  its  duty  to  take  original  cognizance 
of  cases.  Section  87  of  the  constitution  of  the  state  authorizes 
this  court  to  "  issue  writs  of  habeas  corpus,  mandamus^  quo  war' 
ranto,  certiorari,  and  injunction."  In  the  exercise  of  its  appel- 
late and  supervisory  powers  over  inferior  courts,  the  supreme 
court  may  have  occasion,  from  time  to  time,  to  issue  certain  of 
the  writs  above  enumerated,  but  such  writs  will  not  issue  out 
of  this  court,  in  the  exercise  of  its  original  jurisdiction,  except 
in  a  limited  class  of  cases,  and  such  as  are  not  ordinarily  of  fre- 
quent occurrence.  All  of  the  original  and  remedial  writs  which 
can  be  issued  out  of  this  court,  under  the  constitution,  may, 
under  section  103  of  the  state  constitution,  be  issued,  not  only 
by  the  district  courts,  but  the  judges  thereof  We  think  the 
intention  was  to  devolve  upon  the  district  courts,  which  are 
readily  accessible,  and  at  all  times  open  for  public  business, 
the  duty  of  assuming  original  cognizance  of  all  ordinary  cases 
which  are  remediable  by  means  of  the  writs  aforesaid;  and  to 
confer  upon  the  supreme  court,  in  the  exercise  of  a  discretion 
vested  in  it,  the  duty  of  taking  original  cognizance  only  in  the 
limited  class  of  cases  where  the  writs,  except  the  writ  of  habeas 
corpus,  are  sought  for  on  motion  of  the  attorney-general  as 
prerogative  writs.  Except  in  cases  of  habeas  corpus,  leave  to 
file  an  information  must  be  obtained  by  the  attorney-general. 
When  the  information  makes  out  a  priiTUi  facie  case,  the  writ 
will,  issue  only  in  cases  pukblici  juris,  and  those  affecting  the 
sovereignty  of  the  state,  its  franchises  and  prerogatives,  or  the 
liberties  of  its  people.  In  such  cases,  the  court  will  judge  for 
itself  whether  the  wrong  complained  of  is  one  which  demands 
the  interposition  of  this  court  The  constitution  of  this  state, 
with  respect  to  the  original  jurisdiction  of  the  supreme  court, 
is  substantially  the  same  as  that  of  the  state  of  Wisconsin; 
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and  the  interpretation  given  by  the  supreme  court  of  that 
state  to  that  part  of  its  state  constitution  meets  with  the  full 
approval  of  this  court:  See  Attorney- General  y.  Chicago  etc. 
R*y  Co.,  35  Wis.  425;  Attorney-General  v.  City  of  Eau  Claire^ 
37  Wis.  400;  Wheeler  v.  Northern  Col.  Irrigation  Co.,  9  Col. 
248.  The  case  at  bar  affects  only  the  local  concerns  of  the 
county  of  Nelson  and  its  tax-payers,  and  hence  does  not  fall 
within  the  limited  class  of  cases  indicated  above,  and  in  which 
alone  this  court  will  assume  original  jurisdiction. 
It  follows  that  for  this  reason,  also,  the  writ  must  be  denied. 


Constitutional  Law  —  Policb  Power  —  Loans  bt  Countiss  fob  Pm- 
YATi  UsB.  —  The  cases  cited  ia  the  principal  case  are  cited  in  the  case  of 
State  ▼.  Oaawkee  Township,  14  Kan.  418,  19  Am.  Rep.  99,  in  which  case  it 
was  decided  that  a  statute  which  authorized  towns  to  issue  bonds  to  raise 
money  for  the  purpose  of  providing  provisions  and  seed-grain  for  the  desti- 
tute citizens  of  such  towns  was  unconstitutional,  as  not  being  for  a  public 
purpose. 

JpRiSDicnoN  —  Original,  oy  Scprkmb  Court  —  Whkn  SSixboissd  to 
IssuK  ExTRAORDiNART  Writs.  —  Mandamus  can  be  issued  by  the  supreme 
court  of  Maine  only  to  courts  of  inferior  jurisdiction,  corporations,  and  indi- 
viduals: Dennett,  Petitioner,  32  Me.  508;  54  Am.  Dec.  602.  The  power  of 
the  supreme  court  to  issue  a  writ  of  mandamua  depends  exclusively  upon  the 
express  language  of  the  constitution:  HawJana  v.  Oovemor,  1  Ark.  570;  33 
Am.  Dec.  346,  and  extended  note.  As  to  the  jurisdiction  of  the  supreme 
court  of  Louisiana  to  issue  writs  of  prohibition  and  certiorori,  MO  8taU  t. 
Houston^  40  La.  Ann.  393;  8  Am.  St.  Rep.  532. 
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Master  and  Servant  —  Foreuan  as  Fellow-servant.  —  A  foreman  who 
has  the  control,  direction,  and  supervision  of  a  gang  of  railroad  em- 
ployees, with  authority  to  employ  and  discharge  them,  is  a  fellow- 
servant,  and  not  a  vice-principal.  A  master  is  not  liable  for  an  injury 
to  an  employee,  caused  by  the  negligence  of  such  foreman. 

Master  and  Servant  —  Responsibilitt  of  Master  —  Fellow-servants. 
—  The  character  of  the  negligence  from  which  damage  to  a  co-employe« 
results,  aud  not  the  superior  rank  of  the  negligent  servant,  determines 
the  responsibility  of  the  master. 

Master  and  Servant  —  Master  cansot  Delegate  Personal  Duties.  — 
A  toaster  must  use  due  care  in  supplying  his  servants  with  safe  appli- 
ances, and  a  safe  place  in  which  to  work.  He  cannot  escape  liability  hj 
delegating  these  personal  duties  to  another. 

Fellow-servants  —  Superior  and  Inferior  Servant.  —  A  foreman, 
superintendent,  or  superior  servant  and  an  inferior  servant,  when  the 


622  Ell  v.  Northern  Pacific  R.  R.  Co.     [N.  Dakota, 

two  are  engaged  in  the  same  general  work  for  the  master,  are  fellow* 
servants.  The  superior  rank  of  the  former  cannot  lift  him  above  th« 
grade  of  a  fellow-servant  into  the  position  of  a  vice-principal,  so  long  as 
he  is  engaged  in  the  work  of  a  servant  only.  In  such  case,  the  supe- 
rior  servant  is  no  more  the  representative  of  the  master  than  the  ia> 
ferior  servant,  except  in  the  enlarged  field  of  his  action,  and  the  wider 
scope  of  the  trusts  confided  to  him;  nor  does  his  rank  increase  the  risks 
of  his  employment  assumed  by  the  inferior  servant. 

Master  and  Sekvant  —  Risks  Assumed  bt  Sbbvant.  — A  servant  assumes 
all  open  and  palpable  risk  of  accident  in  the  common  course  of  the  busi* 
ness,  including  the  negligence  of  all  fellow-servants,  of  whatever  grade 
or  rank,  in  the  same  employment. 

Fbllow-servants  —  Superior  and  Inferior  Servants.  — The  fact  that  an 
inferior  servant  may  not  be  able  to  exert  any  influence  for  safety  over 
his  superior  servant  in  the  same  general  business  or  employment  will 
not  justify  a  refusal  to  apply  the  rules  and  principles  applicable  to  fel« 
low-servants. 

Master  and  Servant  —  Liabilitt  or  Master,  how  Dbterhinbd  —  Fel< 
Low-SEKVANTS.  —  The  liability  of  a  master  depends  upon  the  character 
of  the  act  in  the  performance  of  which  the  injury  arises,  and  not  upon 
the  grade  or  rank  of  the  employee  whose  negligence  causes  it.  If  the 
act  is  one  pertaining  to  a  personal  duty  that  the  master  owes  to  his  ser- 
vants, he  is  responsible  to  them  for  the  manner  of  its  performance,  by 
whoever  performed;  but  if  it  pertains  to  the  daty  of  an  operative  or 
employee,  the  person  performing  it  is  a  mere  servant,  whatever  his 
rank,  and  the  master  is  not  liable  to  a  fellow-servant  of  inferior  rank  for 
its  improper  performance. 

Interest — Neoltoencr  —  Mearxtrb  ot  Damaqis. — In  actions  to  recover 
damages  for  injury  caused  by  negligence,  awarding  interest  is  in  the 
discretion  of  the  jury 

John  C.  Bullitt^  Jr.^  and  John  8.  Watson,  for  the  appellant. 

S.  L.  Glaspell,  for  the  respondent. 

Corliss,  C.  J.  This  litigation  has  its  origin  in  an  injury 
sustained  by  plaintiff  while  in  the  employ  of  the  defendant. 
He,  with  several  others,  was  engaged  in  removing  long  piles 
from  a  platform  car  to  bents  on  the  north  side  of  the  defendant's 
track.  These  bents  were  heavy  timbers  resting  on  piles  driven 
in  the  ground,  and  running  at  right  angles  with  the  track,  and 
the  ends  nearest  to  the  track  were  about  five  feet  therefrom. 
They  were  the  same  height  as  the  platform  of  the  car.  At  the 
time  the  accident  occurred,  they  were  covered  over  with  piles  to 
within  two  feet  from  the  ends  nearest  to  the  track.  The  piles 
were  rolled  from  the  car  to  the  bents  over  two  round  skids  about 
eight  inches  in  diameter,  one  end  of  each  of  which  rested  upon 
a  pile  on  the  car,  and  the  other  upon  the  pile  on  the  bents 
which  was  nearest  to  the  track.  Both  ends  of  the  skids  were 
on  the  same  level.  Reaching  from  the  platform  of  the  car  to 
the  ends  of  the  bents  were  boards  a  foot  wide,  over  which  the 
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men  passed  from  the  car  to  the  bents  in  rolling  the  piles  along 
over  the  skids  to  the  bents.  In  transferring  the  piles  from  the 
car,  some  of  the  men  rolled  them  with  their  hands,  and  others 
used  cant-hooks  in  the  work.  One  of  the  piles  which  was  being 
removed  from  the  car  rolled  from  the  ends  of  the  skids  into 
the  space  between  the  pile  on  the  bents  nearest  to  the  track 
and  the  next  pile,  and  pushed  the  former  pile  towards  the 
plaintiff,  and  upon  his  leg,  breaking  the  same  near  the  ankle. 
One  of  the  grounds  upon  which  plaintiff  based  and  seeks  to 
sustain  his  recovery  was  the  alleged  negligence  of  the  foreman 
of  the  gang  at  work  in  failing  to  block  this  pile  so  as  to  prevent 
its  being  shoved  towards  the  plaintiff.  That  the  pile  was  not 
blocked  at  the  end  where  plaintiff  was  working  appears  to  be 
undisputed.  There  was  evidence  to  show  that  the  foreman 
was  notified  of  this  fact  before  the  accident.  While  he  denies 
this,  yet  there  was  suflBcient  evidence  to  warrant  a  jury  in 
finding  the  fact  against  his  testimony.  We  are  clear  that  the 
jury  were  authorized,  under  the  evidence,  to  find  that  plain- 
tiff was  injured  by  reason  of  the  negligence  of  the  foreman, 
Withnell,  in  failing  to  block  the  pile.  Will  the  law  hold  the 
defendant  responsible  for  this  negligence?  Against  such  lia- 
bility, defendant  invokes  the  fellow-servant  rule,  and  our  stat- 
ute embodying  it.  To  escape  the  force  of  this  rule,  plaintiff 
contends  that  the  case  is  brought  within  the  scope  of  the  fel- 
low-servant rule,  and  that  such  limitation  has  the  voice  of 
weightier  authority,  of  better  reason,  and  of  more  numerous 
precedents  in  its  behalf.  This  issue  of  law  we  are  to  determine, 
and  our  investigation  must  run  along  the  line  of  general  prin- 
ciples; for  the  adjudications  upon  this  subject, — so  multitu- 
dinous as  almost  to  warrant  the  simile,  "  thick  as  autumnal 
leaves  that  strew  the  brooks  in  Vallambrosa," — these  adjudi- 
cations are  so  discordant,  enumerating  so  many  rules,  stating 
so  many  limitations,  applying  the  law  to  facts  so  diverse,  that 
one  is  reminded  of  Gibbon's  remark  upon  the  infinite  variety 
of  laws  and  opinions  when  Justinian  entered  upon  the  reform 
of  codification,  —  that  they  were  beyond  the  power  of  any 
capacity  to  digest.  We  are  compelled  to  decide  whether  this 
superior-servant  limitation  shall  be  adopted  in  this  state.  The 
trial  court  declared  it  to  be  the  law  in  his  charge  to  the  jury, 
and  tefused  to  charge  against  the  adoption  of  the  doctrine,  al- 
though requested  to  so  charge  by  defendant's  counsel.  What- 
ever other  ground  of  liability  there  may  have  been,  the  verdict 
cannot  stand  if  the  trial  judge  erred  in  this  respect,  for  the 
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yerdict  may  rest  entirely  upon  the  groundwork  of  such  in- 
struction. 

The  foreman,  Withnell,  through  whose  negligence  it  is  in- 
sisted that  plaintifif  was  injured,  had  control  of  the  gang  era- 
ployed  on  the  work,  and  was  vested  with  authority  to  employ 
and  discharge  the  men,  who  were  subject  to  his  direction  and 
supervision.  Hence  it  is  urged  that  he  was,  in  his  position^ 
and  therefore  in  the  prosecution  of  the  work  of  unloading 
these  piles,  a  vice-principal,  and  not  a  fellow-servant.  In  this 
connection,  the  authorities  are  cited  which  sustain  the  doctrine 
that  the  station  of  the  employee,  and  not  the  character  of  the 
act,  determines  the  question  whether  the  master  is  responsible. 
In  many  of  the  cases  where  the  superior-servant  limitation  was 
applied,  such  servant  was  in  fact  the  fellow-servant  of  the 
employee  injured.  But,  because  of  some  superior  position  oc- 
cupied by  him  with  respect  to  the  servant  injured,  the  master 
was,  by  a  legal  fiction,  regarded  as  personally  present  in  the 
person  of  the  superior  servant,  and  made  responsible  to  one 
servant  for  the  manner  in  which  another  servant  performed 
the  duties  and  labors  pertaining  to  a  servant's  employment. 
Here  lies  the  difference  between  the  two  rules.  Those  cases 
which  preserve  the  fellow  servant  rule  in  its  full  integrity 
bring  the  facts  of  each  case  to  the  test,  not  of  the  rank  of  the 
negligent  servant,  but  of  the  character  of  the  negligence  from 
which  damage  results.  Did  the  master  owe  to  his  servant  a 
duty  as  master?  Answer  the  inquiry  in  the  aflBrmative,  and 
he  cannot  escape  a  careless  discharge  of  that  duty  by  shifting 
the  burden  to  the  shoulders  of  a  servant,  however  inferior  his 
position  may  be.  The  negligence  of  a  fellow-servant  has  not 
wrought  injury  in  such  a  case.  It  is  the  negligence  of  the 
master  himself,  because  that  was  carelessly  done  which  he  was 
bound  to  have  carefully  performed.  The  master  must  use  due 
care  in  supplying  his  servants  with  safe  appliances,  and  in  pro- 
viding them  a  safe  place  in  which  to  work.  These  are  duties 
of  the  master.  They  are  none  the  less  his  duties  because,  from 
the  necessities  of  business,  or  for  other  reasons,  he  confides 
their  discharge  to  ftn  employee.  His  personal  negligence  in 
this  respect  would  create  liability.  He  cannot  gain  exemption 
from  negligence  of  another  in  this  regard  by  delegating  these 
personal  duties  to  another.  This  doctrine  is  sound,  and  it  ift 
no  manner  is  a  limitation  of  the  fellow-servant  rule. 

On  the  other  hand,  the  other  doctrine  is  a  limitation  —  a 
very  important  limitation  — of  that  rule.     It  finds  no  warrant 
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in  the  cases  which  first  enunciated  that  rule.  It  rests  on  no 
Bubsequent  legislation;  and  we  are  firm  in  the  conviction  that 
the  mere  superiority  in  the  rank  of  the  negligent  servant  — 
his  right  to  control  the  servant  injured,  and  to  employ  and  to 
discharge  him — calls  for  no  modification  of  the  fellow-servant 
rule.  The  bed-rock  of  that  doctrine  is,  that  every  employee 
assumes  the  risk  of  his  co-employee's  negligence  as  one  of  the 
ordinary  risks  of  his  work.  Is  a  superintendent  or  foreman 
80  much  more  careless  in  the  performance  of  work  pertaining 
to  a  servant's  duties  than  a  subordinate  employee  that  the  risk 
of  the  former's  negligence  is  an  extraordinary  one?  If  work 
belonging  to  the  duties  of  a  servant  be  done  carelessly,  what 
conceivable  difference  is  there  whether  the  negligence  proceed 
from  a  commander  or  a  subaltern,  so  long  as  the  master  him- 
self is  not  personally  at  fault.  The  superior  servant  is  in  fact 
a  fellow-servant.  The  two  are  engaged  in  the  same  general 
work  for  the  master;  one  using  his  muscle  chiefly,  and  the 
other  perhaps  working  mainly  with  his  brain.  The  only 
ground  on  which  the  superior's  relation  as  fellow-servant  is 
ignored  is  the  constructive  presence  in  his  person  of  the  master, 
because  the  master,  in  the  distribution  of  labor,  has  appointed 
him  to  work  in  the  line  of  superintendence  and  control.  But 
this  control,  this  superior  rank,  cannot  lift  him  above  the  grade 
of  a  fellow-servant  into  the  position  of  a  vice-principal  so  long 
as  he  is  engaged  in  the  work  of  a  servant  only.  If  a  servant 
of  inferior  rank  should  perform  the  same  work,  he  would  not 
be  regarded  as  the  master;  and  we  are  at  a  loss  to  understand 
how  the  higher  rank  of  the  servant  can  change  the  nature  of  the 
act,  or  increase  the  risk  of  the  inferior  servant,  so  as  to  render 
inapplicable  the  fellow-servant  rule.  The  superior  servant  is 
no  more  the  representative  of  the  master  than  the  inferior  ser- 
vant, except  in  the  enlarged  field  of  his  action,  and  the  wider 
scope  of  the  trusts  confided  to  him.  They  are  both  laboring 
for  a  common  master  in  the  same  general  business,  both  ulti- 
mately accountable  to  him,  and  employed,  controlled,  and  dis- 
charged by  him,  either  personally,  or  by  some  one  selected  by 
him  for  that  purpose.  The  ultimate  power  to  employ,  control, 
and  discharge  is  in  his  hands. 

The  reason  for  the  fellow-servant  rule  applies  with  full  force 
to  th«  work  of  a  servant,  whatever  the  rank  of  the  servant  who 
performs  it.  It  would  be  an  anomalous  condition  of  the  law 
if  the  negligence  of  one  servant  was  within  the  ordinary  risks 

of  the  employment,  while  the  negligence  of  another,  no  more 
Am.  St.  Rkp.,  Vol.  XXVL — 40 
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prone  to  carelessness,  should  be  without  the  domain  of  such 
risks  merely  because  he  had  been  set  in  a  higher  place  of  ser- 
vice by  reason  of  superior  skill  or  ability.  Judge  Cooley  says: 
"  la  some  quarters,  a  strong  disposition  has  been  manifested 
to  hold  the  rule  not  applicable  to  the  case  of  a  servant  who,  at 
the  time  of  the  injury,  was  under  the  general  direction  and  con- 
trol of  another,  who  was  intrusted  with  the  duties  of  a  higher 
grade,  and  from  whose  negligence  the  injury  resulted.  But  it 
cannot  be  disputed  that  the  negligence  of  a  servant  of  one 
grade  is  as  much  one  of  the  risks  of  the  business  as  the  negli- 
gence of  a  servant  of  any  other;  and  it  seems  impossible,  there- 
fore, to  hold  that  the  servant  contracts  to  run  the  risks  of 
negligent  acts  and  omissions  on  the  part  of  one  class  of  ser- 
vants, and  not  those  of  another  class.  Nor,  on  grounds  of 
public  policy,  could  this  distinction  be  admitted,  whether  we 
consider  the  consequences  to  the  parties  to  the  relation  exclu- 
sively, or  those  which  affect  the  public,  who,  in  their  dealings 
with  the  employer,  may  be  subjected  to  risks.  Sound  policy 
seems  to  require  that  the  law  should  make  it  for  the  interest 
of  the  servant  that  he  should  take  care,  not  only  that  he  be  not 
negligent  himself,  but  also  that  any  negligence  of  others  in 
the  same  employment  be  properly  guarded  against  by  him,  so 
far  as  he  may  find  it  reasonably  practicable,  and  be  reported 
to  his  employer,  if  needful.  And  in  this  regard  it  can  make 
little  difference  what  is  the  grade  of  the  servant  who  is  found 
to  be  negligent,  except  as  superior  authority  may  render  the 
negligence  more  dangerous,  and  consequently  increase  at  least 
the  moral  responsibility  of  any  other  servant  who,  being  aware 
of  the  negligence,  should  fail  to  report  it":  Cooley  on  Torts, 
643. 

Judge  Dillon  is  equally  emphatic  against  the  limitation. 
He  says:  *'The  master  owes  certain  defined,  personal,  unalien- 
able, non-assignable  duties  towards  servants.  These  duties 
may  be  devolved  on  others  by  the  master,  but  not  without 

recourse  on  him In  the  general  American  law,  as  I 

understand  it,  the  doctrine  of  vice-principal  exists  to  this  ex- 
tent, and  no  further,  viz.:  That  it  is  precisely  commensurate 
with  the  master's  personal  duties  towards  his  servants.  As  to 
these,  the  servant  who  represents  the  master  is  what  we  may 
call  for  convenience  a  'vice-principal,'  for  whose  acts  and  ne- 
glects the  master  is  liable.  Beyond  this  the  master  is  liable 
only  for  his  own  personal  negligence.  This  is  a  plain,  sound, 
eafe,  and  practicable  line  of  distinction.     We  know  where  to 
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find  it,  and  how  to  define  it.  It  begins  and  ends  with  the  per- 
gonal duties  of  the  master.  Any  attempt  to  refine,  based 
upon  the  notion  of  'grades'  in  the  service,  or,  what  is  much 
the  same  thing,  distinct  'departments'  in  the  service  (which 
*  departments '  frequently  exist  only  in  the  imagination  of  the 
judges,  and  not  in  fact),  will  breed  the  confusion  of  the  Ohio 
and  Kentucky  experiments,  whose  courts  have  constructed  a 
labyrinth  in  which  the  judges  that  made  it  seem  to  be  able  to 
'find  no  end;  in  wandering  mazes  lost.'  ....  The  real  in- 
<juiry  is.  Was  the  injury  caused  by  another  servant  one  of  the 
ordinary  risks  of  the  particular  employment?  If  so,  the 
grade,  whether  higher,  lower,  co-ordinate,  or  the  department 
■of  the  faulty  servant,  is  of  no  consequence.  It  is  a  condition 
of  the  contract  of  service  that  the  servant  takes  upon  himself 
the  risk  of  accidents  in  the  common  course  of  the  business,  all 
open  and  palpable  risks,  including  the  negligence  of  all  fellow- 
eervants,  of  whatever  grade,  in  the  same  employment":  24 
Am.  Law  Rev.  175. 

The  superior-servant  doctrine  unfairly  discriminates  against 
masters  whose  business  is  of  such  nature  that  grades  of  ser- 
vice are  indispensable.  This  case  will  furnish  an  illustration 
of  the  truth  of  this  statement.  The  work  with  respect  to  which 
Withnell,  the  foreman,  was  careless  —  the  blocking  of  the  pile 
—  was  the  work  of  a  servant.  Had  the  same  accident  occurred 
in  the  employ  of  a  master  whose  servants  were  all  of  the  same 
rank,  no  claim  of  liability  would  be  thought  of.  The  proprie- 
tor of  a  factory,  of  a  machine-shop,  of  a  mill,  of  any  business 
in  which  gradations  of  service  are  not  absolutely  essential,  is 
present  in  the  persons  of  his  servants  only  so  far  as  his  per- 
sonal duties  to  his  employees  are  concerned.  But  the  railroad 
master,  though  Argus-eyed  to  discern,  and  Briarean  to  prevent, 
the  negligence  of  its  horde  of  vice-principals,  —  conductors,  as 
in  Chicago  etc.  R'y  Co.  v.  Rossj  112  U.  S.  377,  superintendents, 
section  bosses,  foremen  of  various  gangs,  and  many  others,  — 
would  find  itself  impotent  to  save  itself  from  enormous  respon- 
sibility not  incurred  by  many  other  masters,  notwithstanding 
its  utmost  caution  in  the  selection  of  its  employees.  Accord- 
ing to  this  doctrine,  the  master  that  has  fully  discharged  all 
its  or  his  personal  duties  may  be  guilty,  at  the  same  time,  in  as 
maity  difierent  places,  of  a  score  of  negligent  acts  by  construc- 
tion of  law,  although  they  are  acts  pertaining  to  the  duties  of 
a  mere  servant,  performed  by  one  who  is  in  fact  a  servant, 
and  whose  carelessness  in  this  regard  can  as  fairly  be  said  to 
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be  within  the  risks  incurred  by  the  injured  servant  ae  th» 
carelessness  of  an  employee  of  lower  rank.  If  there  is  any- 
thing in  the  reason  for  the  fellow-servant  rule,  it  applies  with 
even  stronger  force  to  a  class  of  servants  whose  higher  position 
is  a  guaranty  of  better  skill  and  intelligence,  and  consequently 
of  the  exercise  of  greater  care.  Tneir  enlarged  responsibility 
to  the  master  will  tend  to  make  them  more  cautious.  Their 
compensation  is  frequently  so  large  as  to  make  the  retention 
of  their  positions  very  desirable  to  them.  This  will  augment 
their  caution;  for  negligent  performance  of  duty  would  be  al- 
most certain  to  result  in  their  dismissal.  There  is  nothing  in 
the  controlling  power  of  the  superior  servant  that  warranto 
any  difference  in  the  law;  for  it  cannot  be  said,  as  is  fre- 
quently asserted  in  cases,  that  any  employee  is  justified  in 
submitting  to  the  carelessness  of  a  superior  from  fear  of  being 
discharged;  and  the  fact  is,  that  it  is  seldom  in  the  power  of 
the  injured  servant  to  anticipate  or  guard  against  the  careless 
act  of  the  fellow-servant  causing  injury  to  him.  If  he  could 
and  did,  the  accident  would  not  happen.  If  he  could  and  did 
not,  he  would  be  himself  negligent,  and  his  recovery  would  be 
defeated.  In  either  case,  there  would  be  no  occasion  for  the 
fellow-servant  rule.  The  basis  of  the  fellow-servant  doctrine 
is,  not  that  the  servant  can,  as  a  rule,  be  on  his  guard  against 
his  co-servants'  carelessness,  but  that  he  takes  the  risk  of  such 
negligence  when  he  makes  his  contract  of  employment.  It  i» 
said  that  a  servant  can  exert  an  influence  for  care  upon  a  fel- 
low-servant of  the  same  grade  that  he  could  not  exert  upon  a 
superior  servant  by  whom  he  had  been  employed  and  could  be 
discharged,  and  therefore  in  the  latter  case  the  master  is  re- 
sponsible. If  this  affects  the  question,  then  the  master  should 
have  been  held  liable,  in  many  cases,  where  the  injured  ser- 
vant could  not  possibly  have  exerted  any  such  influence  upon 
the  negligent  servant. 

The  books  are  full  of  such  cases,  in  none  of  which  was  the 
master  adjudged  responsible.  The  courts  have  held  that  the 
rule  is  "not  confined  to  the  case  of  two  servants  working  in 
company,  or  having  opportunity  to  control  or  influence  the  con- 
duct of  each  other,  but  extends  to  every  case  in  which  the  two, 
deriving  their  authority  and  their  compensation  from  the  same 
source,  are  engaged  in  the  same  business,  though  in  different 
departments  of  duty":  Holden  y.  Fitchburg  R.  R.  Co.j  129 
Mass.  268;  37  Am.  Rep.  343.  Many  of  the  cases  holding  the 
master  exempt  from  liability  under  the  fellow-servant  rul» 
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were,  as  we  have  said,  cases  in  which  the  injured  servant  could 
not  possibly  have  exerted  influence  over  the  negligent  servant. 
Their  separate  departments  of  service,  or  their  usual  stations 
■of  employment,  kept  them,  as  a  rule,  entirely  aloof  from  each 
other.  In  the  following  cases  the  relation  of  fellow-servant 
was  held  to  exist  between  persons  who  could  exert  little,  if 
any,  influence  over  each  other:  Quebec  Steamship  Co.  v.  Mer- 
chant, 133  U.  S.  375,  —  the  carpenter,  the  porter,  and  steward- 
ess of  a  steamship;  St.  Louis  etc.  R'y  Co.  v.  Welch,  72  Tex. 
298,  —  foreman  of  a  bridge  gang,  and  servants  operating  train; 
Elliot  V.  Chicago  etc.  K'y  Co.,  5  Dak.  523,  —  a  section  foreman 
-and  a  conductor;  Fagundes  v.  Central  Pac.  R.  R.  Co.,  79  Cal. 
97,  —  a  laborer  employed  to  remove  snow  from  track  and  a 
conductor;  Baughman  v.  Superior  Court,  72  Cal.  573,  —  a  con- 
-ductor  and  brakeman;  Randall  v.  Baltimore  etc.  R.  R.  Co.,  109 
U.  S.  478, —  a  brakeman  and  conductor  of  different  trains; 
Van  WicUe  v.  Manhattan  R'y  Co.,  32  Fed.  Rep.  278,  —  a  track 
repairer  and  an  engineer;  McMaster  v.  Illinois  Cent.  R'y  Co., 
^65  Miss.  264;  7  Am.  St.  Rep.  653,  —  brakeman  of  one  train 
and  employee  on  another;  Naylor  v.  New  York  etc.  R.  R.  Co., 
53  Fed.  Rep.  801, — engineer  and  switchman;  Van  Avery  y. 
Union  Pac.  K'y  Co.,  35  Fed.  Rep.  40, — engineers  of  difierent 
trains;  Connelly  v.  Minneapolis  etc.  R'y  Co.,  38  Minn.  80, — 
it  sectionman  and  an  engineer  or  brakeman;  Howard  v.  Den^ 
ver  etc.  R'y  Co.,  26  Fed.  Rep.  837,  —  an  engineer  and  fireman 
of  difierent  trains;  H.  &  T.  C.  R'y  Co.  v.  Rider,  62  Tex.  267; 
Qormley  v.  Ohio  etc.  R'y  Co.,  72  Ind.  31 ;  Collins  v.  St.  Paul 
*tc.  R.  R.  Co.,  30  Minn.  31;  Clifford  v.  Old  Colony  R.  R.  Co., 
141  Mass.  564;  Keye8  v.  Railroad  Co.,  3  Atl.  Rep.  15  (Pa.); 
Whaalan  v.  Mad  River  etc.  R.  R.  Co.,  8  Ohio  St.  249,  —  in  each 
^lase  an  engineer  and  a  section-man.  Without  stating  the  re- 
lation of  the  injured  to  the  negligent  servant  in  each  of  the 
following  cases,  they  are  referred  to  as  being  in  the  same  line: 
Holden  v.  Fitchburg  R.  R.  Co.,  129  Mass.  268;  37  Am.  Rep. 
543;  Valtez  v.  Ohio  etc.  R'y  Co.,  85  111.  500;  Besel  v.  New  York 
etc.  R.  R.  Co.,  70  N.  Y.  171;  Brown  v.  Central  Pac.  R.  R.  Co., 
«8  Cal.  171;  Roberts  v.  Chicago  etc.  R'y  Co.,  33  Minn.  218; 
Brown  v.  Minneapolis  etc.  R'y  Co.,  31  Minn.  553;  Cooper  v. 
Milwaukee  etc.  R'y  Co.,  23  Wis.  668;  Heine  v.  Chicago  etc.  R'y 
Co..  58  Wis.  525;  Capper  v.  Louisville  etc.  R*y  Co.,  103  Ind. 
505;  Henry  v.  Staten  Island  R'y  Co.,  81  N.  Y.  373;  Blake  v. 
Maine  Cent.  R.  R.  Co.,  70  Me.  60;  35  Am.  Rep.  297;  Harvey 
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V.  New  York  Cent  R,  R.  Co.,  88  N.  Y.  481.     The  list  might  be 
greatly  enlarged. 

Going  back  to  the  fountain,  we  find  this  idea  of  exertion  of 
influence  by  the  injured  servant  as  the  basis  of  the  servant 
rule  distinctly  repudiated.  In  Farwell  v.  Boston  etc.  R.  R. 
Corp.,  4  Met.  60,  Chief  Justice  Shaw  says:  "  It  was  strongly 
pressed  in  the  argument,  that  although  this  might  be  so  where 
two  or  more  servants  are  employed  in  the  same  department 
of  duty,  where  each  can  exert  some  influence  on  the  conduct 
of  the  other,  and  thus  to  some  extent  provide  for  his  security, 
yet  that  it  could  not  apply  where  two  or  more  are  employed 
in  diff'erent  departments  of  duty  at  a  distance  from  each  other, 
and  where  one  can  in  no  degree  influence  or  control  the  con- 
duct of  the  other.  But  we  think  this  is  founded  upon  a  sup- 
posed distinction  on  which  it  would  be  extremely  difficult  to 
establish  a  practical  rule When  the  object  to  be  accom- 
plished is  one  and  the  same,  when  the  employers  are  the  same, 
and  the  several  persons  employed  derive  their  authority  and 
their  compensation  from  the  same  source,  it  would  be  ex- 
tremely difficult  to  distinguish  what  constitutes  one  depart- 
ment, and  what  a  distinct  department,  of  duty.  It  would 
vary  with  the  circumstances  of  every  case.  If  it  were  made 
to  depend  upon  the  nearness  or  distance  of  the  persons  from 
each  other,  the  question  would  immediately  arise.  How  near 
or  how  distant  must  they  be  to  be  the  same  or  different  de- 
partments? Besides,  it  appears  to  us  that  the  argument  rests 
upon  an  assumed  principle  of  responsibility  which  does  not  ex- 
ist. The  master  in  the  case  supposed  is  not  exempt  from  lia- 
bility because  the  servant  has  better  means  of  providing  for 
his  safety  when  he  is  employed  in  immediate  connection  with 
those  from  whose  negligence  he  might  suffer,  but  because  the 
implied  contract  of  the  master  does  not  extend  to  indemnify 
the  servant  against  the  negligence  of  any  one  but  himself; 
....  and  he  is  not  liable  in  tort  as  for  the  negligence  of  his 
servant  because  the  person  suffering  does  not  stand  towards 
him  in  the  relation  of  a  stranger,  but  is  one  whose  rights  are 
regulated  by  contract,  express  or  implied.  The  exemption  of 
the  master,  therefore,  from  liability  for  the  negligence  of  a 
fellow-servant  does  not  depend  exclusively  upon  the  consider- 
ation that  the  servant  has  better  means  to  provide  for  his  owd 
safety,  but  upon  other  grounds.  Hence  the  separation  of  the 
employment  into  different  departments  cannot  create  that 
liability,  where  it  does  not  arise  from  express  or  implied  con- 
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tract,  or  from  a  responsibility  created  by  law  to  third  persons 
and  strangers  for  the  negligence  of  a  servant." 

It  is  thus  apparent  that  there  is  nothing  in  the  fact  that  an 
inferior  servant  may  not  be  able  to  exert  any  influence  for 
safety  over  his  superior  to  justify  the  refusal  to  apply  the  fel- 
low-servant rule.  On  principle,  we  are  opposed  to  the  doctrine 
in  the  case  of  Chicago  etc.  R'y  Co.  v.  Ross,  112  U.  S.  377.  We 
believe  that  the  true  rule  was  stated  and  applied  in  Crispin  v. 
Bahhitt,  81  N.  Y.  516;  37  Am.  Rep.  521.  "The  liability  of 
the  master  does  not  depend  upon  the  grade  or  rank  of  the  em- 
ployee whose  negligence  causes  the  injury.  A  superintendent 
of  a  factory,  although  having  power  to  employ  men  or  repre- 
sent the  master  in  other  respects,  is,  in  the  management  of  the 

machinery,  a  fellow-servant  of  the  other  operatives 

The  liability  is  thus  made  to  depend  upon  the  character  of 
the  act  in  the  performance  of  which  the  injury  arises,  with- 
out regard  to  the  rank  of  the  employee  performing  it.  If  it  is 
one  pertaining  to  the  duty  that  the  master  owes  to  his  servants, 
he  is  responsible  to  them  for  the  manner  of  its  performance. 
The  converse  of  the  proposition  necessarily  follows:  if  the 
act  is  one  which  pertains  to  the  duty  of  an  operative,  the  em- 
ployee performing  it  is  a  mere  servant;  and  the  master,  although 
liable  to  strangers,  is  not  liable  to  a  fellow-servant  for  its  im- 
proper performance."  To  same  effect  are  Lindvall  v.  Woods, 
41  Minn.  212;  Davis  v.  Central  Vt.  R.  R.  Co.,  55  Vt.  84;  45  Am. 
Rep.  590;  State  v.  Malster,  57  Md.  287;  Indiana  Car  Co.  v. 
Parker,  100  Ind.  181;  Hussey  v.  Coger,  112  N.  Y.  614;  8  Am. 
St.  Rep.  787;  Capper  v.  Louisville  etc.  R'y  Co.,  103  Ind.  305; 
Yates  V.  McCullough  Iron  Co.,  69  Md.  370;  Baltimore  Elevator 
Co.  v.  Neal,  65  Md.  438;  McGovem  v.  Columbus  Mfg.  Co.,  80 
Ga.  227;  Lewis  v.  Seifert,  116  Pa.  St.  628;  2  Am.  St.  Rep.  631; 
Olson  V.  St.  Paul  etc.  R'y  Co.,  38  Minn.  117;  Anderson  v.  Win- 
ston, 31  Fed.  Rep.  528;  Webb  v.  Richmond  etc.  R.  R,  Co.,  97 
N.  C.  387. 

This  list  might  be  added  to,  but  we  are  concerned  not  €o 
much  about  the  number  of  cases  to  be  cited  in  support  of  our 
views  as  about  the  soundness  of  our  position  upon  principle. 
We  believe  that  the  fellow-servant  rule  should  hedge  about  all 
masters  without  discrimination;  that  its  wise  and  just  barrier 
agaipst  liability  should  not  be  broken  down  by  a  fiction;  that 
those  whose  business,  from  its  very  nature,  necessitates  grada- 
tions of  service  should  not  be  deprived  of  its  protection  on 
account  of  a  distinctioa  which  in  no  manner  affects  the  consid- 
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erations  which  gave  it  birth,  and  have  led  to  its  almost  uni- 
versal adoption.  We  see  nothing  to  justify  the  limitation 
doctrine,  except  the  increased  safety  of  employees  in  a  danger- 
ous business;  and  this  applies,  if  at  all,  equally  to  cases  where 
the  two  servants  are  of  the  same  grade.  But  so  far  from  aug- 
menting their  safety,  the  liability  of  the  master  will  have  the 
contrary  effect,  if  it  produces  any  effect  at  all.  That  servant 
will  grow  more  careless,  who,  instead  of  being  exclusively  liable 
for  his  own  negligence,  finds  that  beyond  him  is  another  lia- 
bility, so  much  more  desirable  to  the  injured  servant  that  the 
careless  servant  is  invariably  lost  sight  of, — the  liability  of 
the  corporation,  against  which  the  verdict  is  more  easily  se- 
cured, and  when  obtained,  is  certain  of  payment. 

We  have  assumed  that  our  statutes  on  this  question  (Comp. 
Laws,  sec.  3753)  are  only  declaratory  of  the  common  law. 
But  we  do  not  decide  whether  they  limit  the  liability  of  a 
master.  They  certainly  impose  upon  him  no  greater  responsi- 
bility than  the  common  law,  and  as  the  question  of  their  re- 
strictive force  has  not  been  discussed,  we  do  not  decide  it: 
See  Herbert  v.  Northern  Pac.  R.  R.  Co.j  3  Dak.  38;  on  appeal, 
116  U.  8.  642,  and  dissenting  opinion.  We  are  clear  that  the 
trial  court  erred  in  refusing  to  charge  the  jury  that  the  negli- 
gence of  Withnell  in  failing  to  block  the  pile  was  the  negli- 
gence of  a  fellow-servant,  and  in  instructing  them  that  it  was 
not;  and  for  this  error  the  judgment  of  the  district  court  is  re- 
versed. There  are  other  questions  in  the  case,  on  which  we 
refrain  from  expressing  any  opinion,  as  the  evidence  on  a  new 
trial  may  be  materially  different.  This  does  not  apply  to  the 
question  of  interest,  and  we  therefore  hold  that  the  trial  court 
erred  in  charging  the  jury  to  give  the  plaintiff  interest  on  his 
recovery,  without  submitting  it  to  their  discretion.  "  In  an 
action  for  the  breach  of  an  obligation  not  rising  from  contract, 
....  interest  may  be  given  in  the  discretion  of  the  jury." 
Comp.  Laws,  sec.  4578. 

Judgment  reversed  and  new  trial  ordered. 


MAVm  A>D  SkBVAST  —  VlCB-PHINOIFALS  —  FSLLOW-SKBTAIfTS.  —  A  fore, 
man  or  ▼ioe-principal  when  in  the  diecbarge  of  duties  which  the  principal 
•we*  hia  employees  represents  the  principal.  Beyond  this,  he  is  merely  a 
fellow. workman  with  the  other  employees:  Rosm  t.  Walker,  139  Pa.  St.  42; 
23  Am.  St  Rep.  160,  and  note;  CuUen  v.  Norton,  126  N.  Y.  1.  A  foreman, 
raperintendent,  or  overseer  of  a  job  is  not  on  that  account  to  be  considered 
M  other  than  a  fellow-serrant:  DtJ>e  v.  Leviston,  83  Me.  211.  As  to  who  are 
•ad  who  arc  not  fellow'serraata,  see  note  to  BoU  t.  Pratt,  53  Am.  Rep.  47. 
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For  a  full  discussion  of  the  liability  of  masters  to  inferior  servants  for  the  acts 
of  tuperior  servants,  see  extended  note  to  Fox  v.  Sandford,  67  Am.  Dec.  690. 

Mastbb  and  Sbrvant  —  Delegation  of  ADTHORixy  by  Master  —  Lia- 
BILTTT  TO  Seuvant.  —  A  master  owes  certain  duties  to  his  employees,  and  & 
delegation  by  him  of  them  to  some  third  person  will  not  relieve  him  for  a 
failure  to  discharge  such  duties:  Dayharah  v.  Hannibal  etc.  R.  R.  Co.,  103  Mo. 
670:  23  Am.  St.  Rep.  900;  International  etc  Ky  Co.  v.  Keman,  78  Tex.  294; 
22  Am.  St.  Rep.  62. 

Masteb  and  Servant — What  Risks  Assumed  bt  Servant.  — A  servant 
•asames  all  the  risks  of  the  employment  which  are  obvious,  and  which  he  may 
fairly  be  supposed  to  understand:  Ciriack  v.  Merduinta'  etc  Co.,  151  Mass. 
152;  21  Am.  St.  Rep.  438;  Nadau  v.  White  River  etc.  Co.,  76  Wis.  120;  20 
Am.  St.  Rep.  29,  and  note;  Stoeet  v.  Ohio  Coal  Co.,  78  Wis.  127;  Coal  Co.  v. 
Wombacher,  1.S4  III.  57.  A  servant  assumes  the  risk  of  the  negligence  of 
fellow-servants:  Hefferen  v.  Northern  Pac  R.  R.  Co.,  45  Minn.  471. 

Mastsb  and  Servant — LiAsiLiTr  or  Masteb,  how  Detebmiked. — It 
is  the  character  of  the  employment,  and  not  the  instructions  given  by  the 
master  to  the  servant,  that  must  determine  the  latter's  liability:  McClung  v. 
Dearbvme,  134  Pa.  St.  396;  19  Am.  St.  Rep.  708;  Harrison  v.  Detroit  etc 
B.  R,  Co.t  79  Mich.  409;  19  Am.  St.  Rep.  180,  and  note 
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mortgages  is  not  bound  to  protect  the  equitable  rights  of  a  subsequent 
mortgagee  in  the  property  of  which  the  former  has  no  notice,  actual  or 
eonstructive.  The  recording  of  the  subsequent  mortgage  is  not  such  no- 
tice SO  as  to  prevent  the  prior  mortgagee  from  releasing  from  the  lien  of 
his  mortgage  any  property  upon  which  the  subsequent  mortgagee  has 
no  lien. 

Edgar  W.  Campj  for  the  appellant. 

John  S.  Watson,  for  the  respondent. 

CoBLiss,  C.  J.  Viewed  in  the  light  of  the  record,  the  plain- 
tiffs  sought  and  obtained  against  the  defendant  unwarranted 
relief,  by  invoking  that  equitable  principle  whose  peculiar  oflBce 
it  is  to  create  a  duty  enforceable  in  a  court  of  equity  which  a 
court  of  law  does  not  recognize  as  of  binding  force.  They  prayed 
that  they  might  be  relieved  from  the  injurious  consequences 
4>f  defendant's  alleged  disregard  of  an  equitable  duty  which  they 
claimed  she  owed  to  them.  Did  she  owe  such  duty?  The 
facts,  so  far  as  disclosed  by  the  record,  compel  a  negative  reply 
to  this  inquiry.  Defendant  held  a  first  mortgage  upon  certain 
premises.    Plaintiff  owned  a  second  mortgage  thereon.    Theia 
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were  buildings  on  the  land.  Upon  them  was  insurance  eflFected 
by  the  mortgagor  in  his  own  name,  the  policy  stating  that  the 
loss,  if  any,  should  be  paid  to  the  first  mortgagee,  the  defend- 
ant, as  her  interest  might  appear.  These  buildings  were  de- 
stroyed by  fire,  and  the  loss  adjusted  and  paid.  The  amount 
exceeded  the  amount  of  defendant's  mortgage.  We  will  assume^ 
that  it  was  all  paid  to  her  personally,  and  paid  after  the  mort- 
gage debt  had  all  become  due,  although  the  record  by  no  meana 
necessitates  such  a  view  of  the  facts.  A  large  portion  of  the 
money  she  paid  over  to  the  mortgagor,  retaining  an  amount  for 
which  she  gave  credit  on  the  mortgage.  We  will  also  assume, 
without  deciding,  that  it  was  the  defendant's  duty,  as  first 
mortgagee,  to  respect  the  rights  of  subsequent  encumbrances 
of  which  she  had  knowledge,  and  not  suffer  any  of  her  se- 
curity to  pass  from  her  control,  to  the  prejudice  of  the  subor- 
dinate lien;  and  that,  it  appearing  that  the  value  of  the 
security  held  by  the  second  mortgagees,  the  plaintiffs,  was  se- 
riously impaired  by  the  destruction  of  those  buildings,  it  was 
the  duty  of  defendant,  if  cognizant  of  plaintiffs'  lien,  to  apply 
the  insurance  money  in  her  hands  to  the  extinguishment  of 
her  lien,  and  not  suffer  the  greater  portion  of  it  to  escape  such 
lien  by  passing  into  the  mortgagor's  control.  Still,  not  even 
in  the  forum  of  conscience  would  the  relief  sought  for  be  granted 
upon  the  facts  as  shown  by  the  record  on  this  appeal.  De- 
fendant foreclosed  her  mortgage  after  this  insurance  money 
came  into  her  hands,  assuming  that  it  did  come  within  her 
control,  and  having  purchased  on  the  foreclosure  sale,  in 
course  of  time  secured  a  deed  vesting  in  her  the  title  of  the 
property  under  this  foreclosure. 

Plaintiff's,  in  this  action  to  foreclose  their  second  mortgage^ 
ask  that  defendant's  foreclosure  proceedings,  culminating  in 
this  deed,  be  annulled  by  the  court,  on  the  theory  that  it  was 
the  defendant's  duty  to  apply  the  insurance  money  in  extin- 
guishment of  her  lien,  because  of  her  equitable  duty  not  t» 
impair  the  subordinate  lien  by  her  conduct  with  respect  to  the 
security.  Plaintiffs  insist  that  she  had  two  distinct  securities 
out  of  which  she  could  collect  her  debt,  —  the  land  and  the  in- 
surance money;  that  they  held  a  lien  on  only  one  of  these 
securities,  —  the  land;  that  defendant  owed  to  them  the  duty 
of  obtaining  their  pay  from  the  insurance  money,  which  was 
sufficient  to  extinguish  her  lien;  and  that  equity  will  regard 
such  duty  as  performed,  and  the  lien  wiped  out,  on  the  prin- 
ciple that  one  who  disregards  duty  shall  not  assert  bis  owa 


Jan.  1891.]  Sables  v.  McGee.  '  635 

dereliction,  to  the  detriment  of  another  to  whom  that  duty  was 
ov/ing.  In  all  this  record  we  find  nothing  to  render  these  con- 
siderations pertinent.  There  was  no  equitable  duty,  because 
defendant  had  no  knowledge  of  the  rights  of  the  plaintiffs  as 
junior  encumbrancers.  Equity  compels  no  one  to  respect  an 
unknown  right.  Defendant  did  not  know  of  plaintiff's  mort- 
gage when  she  suffered  this  insurance  money  to  pass  from  her 
control  to  the  mortgagor.  There  is  no  averment  of  notice  in 
the  complaint.  This  demurrable  defect  was  not  cured  by  the 
reception  without  objection  of  evidence  of  notice  on  the  trial. 
Under  such  a  state  of  the  record,  the  complaint  might  be 
amended  to  conform  to  the  proof.  But  there  is  no  such  evidence 
in  the  record.  There  is  no  such  fact  found.  There  is  no  pre- 
tense of  actual  notice.  Without  notice  of  the  lien  to  be  pro- 
tected, there  arose  no  duty  to  protect  it:  Deuster  v.  McCamus, 
14  Wis.  307;  Straight  v.  Harris,  14  Wis.  509;  Howard  Ins.  Co. 
v.  Halsey,  8  N.  Y.  271;  59  Am.  Dec.  478;  Vanorden  v.  John- 
snn,  14  N.  J.  Eq.  376;  82  Am.  Dec.  254;  Ward's  ExWs  v.  Hague, 
25  N.  J.  Eq.  397;  Wade  on  Notice,  sec.  203,  and  cases  cited. 
Tiiis  principle  is  elementary.  It  is  true  that  constructive 
notice  is  held  to  be  sufficient  to  create  the  duty.  But  defend- 
jint  did  not  have  even  constructive  notice  of  plaintiff's  inferior 
lien.  The  record  of  their  mortgage  constituted  no  such  notice. 
It  is  only  as  to  subsequent  encumbrancers  or  purchasers  that 
the  recording  of  a  mortgage  or  deed  is  notice.  So  the  statute  is 
written:  Comp.  Laws,  sees.  3293, 4369.  Similar  statutes  have 
been  so  constructed  in  many  jurisdictions:  Deuster  y.  McCamus, 
14  Wis.  307;  Straight  v.  Harris,  14  Wis.  509;  Howard  Ins.  Co. 
v.  Halsey,  8  N.  Y.  271;  59  Am.  Dec.  478;  Vanorden  v.  Johnson, 
14  N.  J.  Eq.  376;  82  Am.  Dec.  254;  Cheeseborough  v.  Millard, 
1  Johns.  Ch.  409;  7  Am.  Dec.  494;  Jones  on  Mortgages,  sees. 
562,  723,  982. 

The  judgment  of  the  court  below  annulled  the  foreclosure 
proceeding,  treating  the  mortgage  lien  as  extinguished  as 
to  plaintiffs.  This  judgment  was  unwarranted  by  the  com- 
plaint, the  findings,  or  the  evidence,  and  must  therefore  be 
reversed,  and  the  complaint  dismissed. 


MORTGAOKS  —  PrIOB  AND   SUBSEQUENT   MORTOAOBBS  —  NoTlCB. — Equity 

which  entitles  the  second  mortgagee  to  benefit  of  a  release  by  the  first  mort- 
gagee ef  the  part  of  the  mortgaged  premises  not  covered  by  the  second  mort* 
gage  arises  only  when  the  release  was  given  by  the  first  mortgagee  with 
knowledge  of  the  second  encumbrance:  Vanorden  v.  Johnson,  14  N.  J.  Eq. 
376;  82  Am.  Dec.  254,  and  note;  Howard  Im.  Co.  v.  HaUey,  8  N.  Y.  271;  69 
Am.  Dec  478;  see  note  to  Ouion  v.  Knapp,  29  Am.  Dec.  747. 
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PAKTNnRSHIP  —  POWEE  0»  PaRTNKB  TO  BiND  FiRM  BT  OlTARAWTT. — One 
who  accepts  negotiable  paper  bearing  the  indorsement  of  a  firm  as  guar- 
antors or  sureties  takes  it  subject  to  the  presumption  that  the  firm  name 
was  not  signed  in  the  usual  course  of  business  of  the  firm,  and  cannot 
recover  on  the  indorsement  alone,  but  must  show  special  authority  to 
make  the  indorsement  on  the  part  of  the  partner  by  whom  the  firm  name 
was  signed,  or  an  authority  to  be  implied  from  the  common  coarse  of 
business  of  the  firm,  or  a  previous  course  of  dealing  between  the  parties, 
or  that  the  indorsement  was  subsequently  adopted  and  acted  upon  by 
the  partnership. 

Pabtnkrship  —  GuARAMTT  ov  Neqotiablk  Papeb  BT  Partxeb.  —  A  mem* 
ber  of  a  banking  or  other  partnership  has  no  implied  authority,  with- 
out the  consent  of  his  copartners,  to  guarantee  negotiable  paper  in  the 
firm  name  for  the  accommodation  of  a  third  person,  in  consideration  of 
obtaining  security  for  a  firm  debt,  especially  when  the  liability  thus  in- 
curred is  several  times  greater  than  the  debt  secured.  In  such  a  case, 
the  other  partners  will  not  be  bound  by  such  guaranty,  in  the  absence  of 
proof  of  express  authority,  or  authority  implied  from  the  previous  course 
of  business  between  the  parties,  or  that  such  guaranty  was  necessary 
for  carrying  on  the  firm  business  in  the  ordinary  way,  or  that  it  waa 
subsequently  ratified  by  the  firm. 

Nickeus  and  Baldwin,  for  the  appellants. 

Edgar  W.  Camp,  for  the  respondent. 

Babtholomew,  J.  The  findings  of  the  court  show  that  in 
1883  the  defendants  Winslow  and  Allen,  together  with  John 
A.J.  Sheets  and  Samuel  M.  Bickford,  —  the  two  latter  now 
deceased,  and  their  administrators  heing  defendants  herein, — 
were  copartners  engaged  in  the  banking,  real  estate,  and  loan 
business,  at  Jamestown,  Dakota  Territory,  under  the  firm 
name  of  "  North  Dakota  Bank."  Allen  was  the  managing 
member  of  the  firm.  The  firm  had  about  thirteen  hundred 
dollars  on  deposit  in  the  First  National  Bank  of  Jamestown. 
The  defendant  Robert  E.  Wallace  was  president  of  the  latter 
bank.  This  bank  was  in  failing  circumstances.  Wallace 
needed  five  thousand  dollars  to  help  him  out  of  the  embar- 
rassments connected  with  the  failure  of  the  bank,  and  he  pro- 
posed to  Allen  that  if  the  North  Dakota  Bank  would  aid  him 
in  obtaining  a  loan  of  that  amount,  he  would  secure  the  de- 
posit of  that  firm  in  the  said  First  National  Bank.  Allen, 
in  his  individual  name,  opened  a  correspondence  with  the 
plaintiff,  Clarke,  who  was  a  non-resident,  which  resulted  in 
obtaining  a  loan  from  Clarke  to  Wallace  for  the  required 
amount,  the  note  to  be  guaranteed  by  the  North  Dakota  Bank. 
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Accordingly,  Wallace  executed  the  note,  and  Allen  guaranteed 
it  in  the  name  of  tlie  North  Dakota  Bank,  and  the  money  was 
paid  over  to  Wallace.  Plaintiff,  Clarke,  loaned  the  money 
largely  on  the  credit  of  the  North  Dakota  Bank.  Wallace 
Becured  the  deposit  of  the  North  Dakota  Bank  in  the  First 
National  Bank  by  delivering  collaterals  to  Allen,  and  the 
amount  of  the  deposit  was  subsequently  realized  out  of  the 
collaterals.  Allen  had  no  express  authority  from  the  other 
members  of  the  firm  to  guarantee  the  note  of  Wallace,  nor 
did  the  other  members  of  the  firm  have  any  knowledge  of  such 
guaranty,  or  ever,  in  any  manner,  ratify  the  same,  nor  did  they, 
prior  to  the  bringing  of  this  action,  have  any  knowledge  that 
the  deposit  in  the  First  National  Bank  was  paid  from  the  pro- 
ceeds of  collaterals  delivered  by  Wallace  to  Allen. 

This  action,  so  far  as  these  appellants  are  concerned,  is 
brought  on  the  guaranty  heretofore  mentioned,  the  defense  be- 
ing lack  of  authority  on  the  part  of  Allen  to  thus  bind  the 
firm.  The  contract  of  guaranty  was  entered  into  contempo- 
raneously with  the  execution  of  the  note,  and  plaintiff  parted 
with  his  money  largely  upon  the  strength  of  the  guaranty,  and 
the  consideration  therefor  was  ample:  Baylies  on  Sureties,  54, 
65;  9  Am.  &  Eng.  Ency.  of  Law,  69,  and  cases  cited.  The  bene- 
fit received  by  the  firm  in  obtaining  security  on  its  deposit  in 
the  First  National  Bank  becomes  material  only  so  far  as  it 
bears  upon  the  question  of  the  authority  of  Allen  to  bind  the 
firm.  It  is  not  usual  for  persons  in  business  to  make  them- 
selves answerable  for  the  conduct  of  other  people;  and  it  is 
settled  law  that  the  party  who  takes  a  promissory  note  bear- 
ing the  indorsement  of  a  firm,  either  as  guarantors  or  sureties, 
takes  it  burdened  with  the  presumption  that  the  firm  name 
was  not  signed  in  the  usual  course  of  partnership  business, 
and  no  recovery  can  be  had  by  simply  showing  the  indorse- 
ment. The  holder  is  required  to  show  special  authority  to 
make  the  indorsement  on  the  part  of  the  partner  by  whom  the 
firm  name  was  signed,  or  an  authority  to  be  implied  from  the 
common  course  of  business  of  the  firm,  or  previous  course  of 
dealing  between  parties,  or  that  the  indorsement  was  subse- 
quently adopted  and  acted  upon  by  the  firm:  Sweetser  v. 
French,  2  Cush.  309;  48  Am.  Dec.  666;  Schermerhom  y.  Scher- 
merhom,  1  Wend.  119;  Bank  v.  Bowen,  7  Wend.  158;  Foot  v. 
Sabin,  19  Johns.  154;  10  Am.  Dec.  208;  National  Security 
Bank  v.  McDonald,  127  Mass.  82;  Moynahan  v.  Hanaford,  42 
Mich.  329.     In  this  case,  there  was  no  previous  course  of  deal- 
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ings  between  the  parties  from  which  authoritiy  on  the  part  of 
Allen  to  guarantee  in  the  firm  name  could  be  implied;  there 
was  no  express  authority,  and  no  subsequent  ratification  on 
the  part  of  the  firm,  or  any  member  thereof.  But  it  is  claimed 
that  the  indorsement  was  made  for  the  purpose  of  preserving 
the  firm  assets  or  collecting  a  firm  debt,  and' that  the  implied 
powers  of  a  partner  cover  such  a  case.  We  think,  however, 
that  plaintiff  seeks  to  push  the  rule  farther  than  any  decided 
case  warrantp.  The  case  of  Andrews  v.  Cougar,  Book  26  Co-op. 
ed.  U.  S.  90,  is  cited  to  support  the  contention.  It  does  not  go 
FO  far.  In  that  case  one  member  of  a  firm,  without  the  consent 
of  his  copartners,  indorsed  in  the  firm  name  certain  notes 
issued  by  a  corporation.  It  appeared,  however,  that  the  firm 
owned  a  majority  of  the  stock  of  the  corporation,  and  the  larger 
part  of  the  benefits  arising  from  the  notes  accrued  at  once  to 
the  firm.  The  business  of  the  corporation  might  almost  be 
regarded  as  a  branch  of  the  business  of  the  firm. 

But  the  correctness  of  the  decision  in  that  case  seems  to  be 
questioned  in  1  Bates  on  Partnership,  sec.  321,  and  it  no  doubt 
goes  as  far  as  any  court  has  gone  in  that  direction.  In  Lind- 
ley  on  Partnership,  341,  it  is  said:  "  The  latter  cases,  however, 
decide  that  unless  it  can  be  shown  that  the  giving  of  guaran- 
ties is  necessary  for  carrying  on  the  business  of  the  firm  in 
the  ordinary  way,  one  of  the  members  will  be  held  to  have  no 
implied  authority  to  bind  the  firm  by  them."  Nor  do  we  think 
that  one  partner  has  any  implied  power  to  bind  his  firm  in  the 
use  of  unusual  and  extraordinary  means  for  collecting  a  debt. 
In  this  case,  the  guaranty  was  not  necessary  to  carry  on  the 
firm  business  in  the  ordinary  way.  It  does  not  appear  but 
that  the  deposit  of  the  firm  would  have  been  paid  in  full  with- 
out the  guaranty;  but  further  than  that,  we  are  not  willing  to 
hold  that  one  member  of  a  firm,  in  order  to  secure  a  debt,  has 
implied  authority  to  bind  a  firm  for  a  distinct  and  separate 
liability  to  a  third  person;  and  particularly  must  that  be  true 
where,  as  in  this  case,  the  liability  incurred  is  several  times 
greater  than  the  debt  sought  to  be  secured.  It  can  be  readily 
seen  that  any  difierent  rule  would  be  extremely  hazardous. 
As  fully  sustaining  our  views,  see  Moore  v.  Stevens,  60  Miss. 
809;  Macklin  v.  Kerr,  28  U.  C.  C.  P.  90.  PlaintiflF  failed  to 
establish  any  liability  upon  the  guaranty  in  suit  as  ngainnt 
these  appellants,  and  the  judgment  of  the  lower  court  as  to 
them  mast  be  reversed,  and  a  new  trial  ordered. 
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Partnership — Power  ot  Partner  to  Bind  Firm  bt  Guarantt. — 
Where  one  partner  sabscribes  the  partnership  name  to  a  note  aa  surety  for  a 
third  person  without  the  consent  or  authority  of  his  copartners,  they  are  not 
bound:  Andretca  v.  Plantera'  Bank,  7  Smedea  &  M.  192;  45  Am.  Dec.  300, 
and  note;  Heto  York  etc  Ins.  Co.  v.  Bennett,  5  Conn.  574;  13  Am.  Pec.  109, 
«ad  extended  note,  where  this  subject  is  thoroughly  discussed.  See  Qruner 
▼.  Student  39  La.  Ann.  1076. 
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[1  NoBTH  Dakota,  436.] 

CosPORATioNs  —  Right  and  Duty  of  Pledgee  to  Vote  Stock.  —  A  pledgee 
of  corporate  stock,  who  appears  by  the  books  of  the  corporation  to  be  the 
owner  thereof,  has  a  right  to  vote  whatever  stock  stands  in  bis  name  at 
a  meeting  for  the  election  of  directors;  and  in  such  case  the  pledgor  has 
no  right  to  vote  such  stock. 

Corporation  —  Election  of  Directors.  —  One  who  holds  the  majority  of 
the  stock  of  a  corporation,  and  who  has  acquiesced  in  the  organization 
of  a  stockholders'  meeting  for  the  purpose  of  electing  directors,  and 
has  participated  in  the  business  of  such  meeting  by  nominating  directors 
to  be  Toted  for,  cannot  afterwards  withdraw  therefrom,  organize  another 
meeting,  and  elect  directors  named  by  him  by  voting  his  stock  for  them 
at  the  latter  meeting.  He  must  remain  in  and  vote  his  stock  at  the 
meeting  first  organized.  If  his  ballot  should  be  rejected,  the  directors 
Toted  for  by  him  will  be  declared  elected  by  the  court.  In  such  case,  a 
minority  of  the  stockholders  have  the  right  to  insist  that  after  a  meet* 
ing  is  organized  the  majority  shall  not  withdraw  from  it  and  organize 
another  meeting,  at  which  the  minority  must  appear  or  lose  their  rights. 

Corporations —  Remedy  of  Pledgor  ENTrrLED  to  Vote  Stock.  —  A  pledgor 
of  corporate  stock  who  has  a  legal  right  to  vote  it,  although  it  has  been 
transferred  to  his  pledgee  on  the  books  of  the  corporation,  has  his  remedy 
in  equity  to  compel  a  proper  transfer,  or  to  require  the  pledgee  to  give  a 
proxy. 

Corporations  —  Election  of  Director.  —  It  is  essential  to  a  valid  election 
of  a  director  of  a  corporation  that  he  receive  the  vote  of  a  majority  of 
the  subscribed  capital  stock.  If  he  receives  the  vote  of  a  minority  only 
of  such  stock,  his  election  will  be  set  aside,  and  a  new  election  ordered. 

Corporations  —  Directors  —  Qualifications.  —  One  who  does  not  appear 
to  be  a  stockholder  upon  the  books  of  the  corporation  is  not  eligible  to 
vote  stock  or  hold  the  office  of  director  therein,  although  he  may  be  en- 
titled to  the  legal  title  to  the  stock  voted. 

Corporations  —  Stockholder  —  Remedy  of  Assignee  of  Stock.  —  An  as* 
■ignee  of  stock  who  is  entitled  to  have  his  transfer  recorded  on  the  cor- 
porate books  may,  in  equity,  compel  the  corporation  to  record  it,  or  he 
may  compel  his  assignor  to  give  him  a  proxy;  but  until  this  is  done,  he 
b  not  a  stockholder,  so  as  to  be  entitled  to  vote  the  stock  or  hold  the 
offltoe  of  director. 

Corporations  —  Stockholder,  Who  is.  —  One  is  a  stockholder  in  a  corpo- 
ration only  when  he  holds  shares  on  the  books  of  the  company,  and  not 
when  he  merely  holds  the  certificate  of  such  shares. 
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OOBPORATIONS  —  QUALTTICATIONS   OF   DIRECTOR.  —  Aw    AsSIOXKB    OF    StOCK 

who  appears  as  a  stockholder  on  the  corporate  books  is  qualified  to  vote- 
tha  stock  and  bold  the  office  of  director,  although  the  transfer  was  made- 
to  him  for  the  sole  purpose  of  so  qualifying  him. 

OORPORATIONS  —  STOCKHOLDER.  —  UNRECORDED    TRANSFER    OF    StOCK    in   ft. 

corporation  is  not  valid  for  any  purpose,  except  as  between  the  parties, 
•nd  until  ancb  transfer  is  made  on  the  corporate  books,  the  person  in 
whose  name  the  stock  there  appears  will  continue  to  be  a  stockholder, 
for  the  purpose  of  voting  the  stock,  or  of  being  eligible  to  the  office  of 
director. 

A,  C,  Davis,  B.  F.  Spaulding,  and  Benton  and  Amidon,  for 
the  appellant 

Edwin  0.  Faulkner,  S.  O.  Roberts,  and  A.  W.  Edwards,  for 
the  respondents. 

Corliss,  C.  J.  On  this  appeal  we  are  asked  to  review  the 
judgment  of  the  district  court  in  summary  proceedings,  insti- 
tuted under  section  2932  of  the  Compiled  Laws,  to  determine 
the  rights  of  certain  persons  to  the  offices  of  directors  of  the 
Argus  Printing  Company,  a  corporation.  This  statute  pro- 
vides that  upon  the  application  of  any  person  or  body  corpo- 
rate aggrieved  by  any  election  held  by  any  corporate  body,  or 
any  proceedings  thereof,  the  district  judge  of  the  district  in 
which  the  election  is  held  must  proceed  forthwith  summarily 
to  hear  the  allegations  and  proofs  of  the  parties,  or  otherwise 
inquire  into  the  matters  of  complaint,  and  thereupon  confirm 
the  election,  order  a  new  one,  or  direct  such  other  relief  in  the 
premises  as  accords  with  right  and  justice.  This  appeal  must 
be  decided  as  we  determine  which  of  two  persons  had  the  right 
to  vote  546  shares  of  stock.  The  total  amount  of  stock  which 
had  been  issued  at  the  time  of  the  meeting  to  elect  directors 
was  570  shares.  At  this  meeting  A.  W.  Edwards  voted  these 
546  shares  of  stock  for  the  following  directors:  A.  W.  Edwards, 
H.  C.  Plumley,  M.  R.  Flint,  Alexander  Griggs,  and  William 

A.  Stevens.  At  the  same  time  and  place  one  E.  0.  Faulkner 
voted  these  same  shares  for  Alexander  Griggs,  W.  A.  Stevens, 

B.  F.  Spaulding,  H.  C.  Plumley,  and  E.  O.  Faulkner  as  direc- 
tors. In  whom  was  the  right  to  vote  this  stock?  The  stock 
at  one  time  was  the  property  of  A.  W.  Edwards.  For  the  pur- 
pose of  securing  a  debt  which  he  owed  to  J.  J.  Hill,  this  stock, 
with  ten  other  shares,  was  transferred  upon  the  corporate 
books  to  E.  0.  Faulkner,  confidential  clerk  of  Mr.  Hill.  Cer- 
tificates representing  the  total  number  of  shares,  556,  were  is- 
sued directly  to  Mr.  Faulkner,  the  same  being  signed  by  Mr. 
Edwards  as  president  of  the  company,  the  old  certificates  held. 
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by  Edwards  being  canceled.  The  stock,  therefore,  stood  on 
the  books  of  the  corporation  in  the  name  of  E.  0.  Faulkner. 

Where  there  has  been  no  transfer  of  the  stock  on  the  books 
of  the  corporation,  a  pledgee  of  such  stock  may  not  vote  it. 
The  beneficial  ownership  is  still  in  the  pledgor,  and  the  records 
of  the  corporation  still  show  him  to  be  a  stockholder.  In  none 
of  the  cases  cited  in  which  the  right  to  vote  was  adjudged  to 
be  in  the  pledgor  instead  of  the  pledgee  had  there  been  a  rec- 
ord of  the  transfer  made:  See  McDanieh  v.  Flower  Brook  Mfg. 
Co.,  22  Vt.  274;  In  re  Barker,  6  Wend.  509;  Ez  parte  WillcockSi 
7  Cow.  410;  17  Am.  Dec.  525;  Strong  v.  Smith,  15  Hun,  222. 

We  have  discovered  an  Oregon  case  in  which  the  stock  stood 
upon  the  books  ia  the  name  of  the  pledgee,  but  the  court  ruled 
that  he  could  not  vote  it  because  he  had  no  authority  from 
the  pledgor  to  make  the  transfer.  This  case  we  will  refer  to 
hereafter.  In  the  case  at  bar,  the  stock  stood  in  the  name  of 
the  representative  of  the  pledgee  upon  the  corporate  records. 
Was  he  a  bona  fide  stockholder  within  the  meaning  of  our 
statute  which  restricts  the  right  to  vote  stock  to  those  who  are 
bona  fide  holders  thereof?  Comp.  Laws,  sec.  2931.  It  may  be 
stated,  in  this  connection,  that  Edwards  could  not  vote  the 
stock,  as  the  stock  had  not  stood  in  his  name  on  the  books  of 
the  corporation  for  ten  days  prior  to  the  election:  Comp.  Laws, 
sec.  2931.  If,  then,  the  representative  of  the  pledgee  could 
not  votes  the  shares,  no  election  of  directors  could  be  held,  for 
no  one  else  had  a  right  to  vote  it,  and  without  its  being  repre- 
sented at  the  election  no  election  of  directors  could  be  had, 
for  the  reason  that  these  shares  constituted  more  than  half  of 
the  capital  stock.  At  all  election  or  votes  had  for  any  pur- 
pose, there  must  be  a  majority  of  the  subscribed  capital  stock 
represented,  etc.:  Comp.  Laws,  sec.  2931.  No  person  can  be 
chosen  director  without  a  majority  vote:  Comp.  Laws,  sec. 
2925.  At  the  time  the  legislature  employed  the  word  "  stock- 
holders "  in  the  section  prescribing  the  qualification  of  a  voter 
at  corporate  meetings,  that  word  had  acquired  a  definite  and 
fixed  meaning,  so  far  as  a  pledgee  of  stock  was  concerned. 
It  had  been  repeatedly  adjudged  that  a  pledgee  of  stock  whose 
transfer  was  upon  the  corporate  records  was  a  "stockholder," 
within  the  meaning  of  the  statute  providing  for  the  liability 
of  stockholders  for  the  debts  of  corporations.  The  general 
reasoning  upon  which  these  decisions  were  based  was,  that  the 
pledgee  with  a  recorded  transfer  was  a  stockholder  for  the 
purpose  of  receiving  dividends  and  voting  at  stockholders' 

▲H.  bT.  RSP.,  you  ZXVI.  —41 


642  In  re  Argus  Priktino  Company.     [N.  Dakota, 

meetings;  and  that  he  could  not  enjoy  all  of  the  benefits  en- 
joyed by  a  stockholder  without  being  subject  to  a  stockholder's 
liability.  Said  the  court  in  National  Bank  v.  Case^  99  U.  8. 
628:  "It  is  thoroughly  established  that  one  to  whom  stock  has 
been  transferred  in  pledge,  or  as  collateral  security  for  money 
loaned,  and  who  appears  on  the  books  of  the  corporation  as 
the  owner  of  the  stock,  is  liable  as  a  stockholder  for  the  bene- 
fit of  creditors.  We  so  held  in  Pullman  v.  Upton,  96  U.  S.  328; 
and  like  decisions  abound  in  the  English  courts,  and  in  numer- 
ous American  cases,  to  some  of  which  we  refer:  Adderly  v. 
Storm,  6  Hill,  624;  Rosevelt  v.  Brown,  11  N.  Y.  148;  Holyoke 
Bank  V.  Burnham,  11  Gush.  183;  Magruder  v.  Colston,  44  Md. 
349;  Crease  v.  Bahcock,  10  Met.  535;  Wheelock  v.  Kost,  11  111. 
296;  In  re  Empire  City  Bank,  18  N.  Y.  199;  Hale  v.  Walker, 
31  Iowa,  344;  7  Am.  Rep.  137.  For  this  several  reasons  are 
given.  One  is,  that  he  is  estopped  from  denying  his  liability 
by  voluntarily  holding  himself  out  to  the  public  as  the  owner 
of  the  stock,  and  his  denial  of  ownership  is  inconsistent  with 
the  representation  he  has  made;  another  is,  that  by  taking  the 
legal  title  he  has  released  the  former  owner;  and  a  third  is, 
•that,  after  having  taken  the  apparent  ownership,  and  thus  be- 
come entitled  to  receive  dividends,  vote  at  elections,  and  enjoy 
all  the  privileges  of  ownership,  it  would  be  inequitable  to 
Allow  him  to  refuse  the  responsibilities  of  a  stockholder."  In 
Pullman  V.  Upton,  96  U.  S.  328,  the  court  said:  "  So  in  Holyoke 
Bank  v.  Burnham,  11  Gush.  183,  it  was  decided  that  a  transfer 
of  stock  on  the  books  of  the  bank,  intended  merely  to  be  held 
as  collateral  security,  makes  the  holder  liable  for  the  bank 
debts.  It  was  said  that  the  creditor  was  to  be  considered  the 
absolute  owner,  and  that  his  arrangement  with  his  debtor  can- 
not change  the  character  of  the  ownership."  In  Magruder  v. 
CohtQn,  44  Md.  349,  where  it  was  held  that  the  pledgee  whose 
transfer  was  recorded  was  liable  as  a  stockholder,  the  court 
said:  "  Stockholders  are  those  who  appear  on  the  books  of  the 
bank  as  owners  of  shares,  and  who  are  entitled  to  manage  its 
affairs,  and  they  can  only  throw  off  the  liabilities  incident  to 
that  relation  by  transferring  the  stock." 

That  the  word  "  stockholder,"  as  used  by  the  legislature, 
was,  in  the  absence  of  any  qualification  of  its  meaning,  under- 
stood by  the  legislature  to  be  sufficient  to  embrace  a  pledgee 
with  a  legal  title  to  the  stock  because  of  a  transfer  on  the 
books,  is  clear  from  the  provisions  of  section  2933  of  the  Gora- 
piled  Laws,  expressly  declaring  that  the  holding  of  stock  by  a 
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pledgee  shall  not  render  the  holder  a  stockholder,  within  the 
meaning  of  that  section  rendering  stockholders  liable  for 
debts  of  the  corporation.  It  is  significant  that  in  section  2931, 
prescribing  the  qualification  of  a  voter,  and  declaring  that  he 
must  be  a  bona  fide  stockholder,  no  such  limitation  of  the 
meaning  of  the  word  "  stockholder  "  is  to  be  found.  There 
are  numerous  cases  in  which  it  is  said  that  a  pledgee  is  a 
stockholder,  and  entitled  to  vote  when  he  appears  to  be  a 
stockholder  on  the  books  of  the  corporation. 

In  Franklin  Bank  v.  Commercial  Bank,  36  Ohio  St.  850,  38 
Am.  Rep.  594,  plaintifiF  loaned  to  one  Foote,  the  president  of 
•defendant,  a  sura  of  money,  and  received  as  security  a  pledge 
of  the  capital  stock  of  defendant  owned  by  such  president. 
Defendant  having  refused  to  transfer  the  shares  on  its  books, 
plaintiff  sued  for  the  conversion  of  the  stock.  The  court  held 
"that  he  could  not  recover,  on  the  principle  that  one  corpora- 
tion will  not  be  allowed  to  own  stock  in  another  corporation 
in  the  absence  of  statutory  authority.  Said  tie  court:  "Were 
this  not  so,  one  corporation,  by  buying  up  the  majority  of  the 
-shares  of  the  stock  of  another,  could  take  the  entire  manage- 
ment of  its  business,  however  foreign  such  business  might  be 
to  that  which  the  corporation  so  purchasing  such  shares  was 

created  to  carry  on Nor  would  this  result  follow  any 

the  less  certainly  if  the  shares  of  stock  were  received  in  pledge 
only  to  secure  the  payment  of  a  debt,  provided  the  shares 
were  transferred  on  the  books  of  the  company  to  the  name  of 
the  pledgee.  A  person  in  whose  name  the  stock  of  the  cor- 
poration stands  on  the  books  of  the  corporation  is,  as  to  the 
corporation,  a  stockholder,  and  has  the  right  to  vote  upon  the 

stock Hence  if  the  plaintiff  appeared  upon  the  books 

of  the  defendant  as  the  transferee  or  owner  of  the  two  hundred 
shares  of  stock  represented  by  the  certificate  to  Foote,  it  would 
have  the  right  to  vote  upon  the  stock  at  all  meetings  of  the 
stockholders  of  the  defendant;  and  it  would  be  only  necessary 
for  it  to  procure  in  pledge,  as  security  for  money  loaned,  a 
majority  of  the  shares  of  the  capital  stock  of  the  Commercial 
Bank  (defendant  in  the  case),  in  order  to  obtain  full  control 

of  its  affairs  and  take  charge  of  its  banking  operations 

It  therefore  follows  that  the  refusal  of  the  defendant  to  permit 
the^transfer  upon  its  books  to  the  plaintiff  of  the  two  hundred 
shares  of  its  stock  violated  no  right  of  the  plaintiff,  and  conse- 
quently created  no  liability  on  the  part  of  the  defendant. 
■Such  refusal  did  not  amount  to  a  conversion  of  the  stock.     Its 


C14  In  be  Argus  Printing  Company.     [N.  Dakota , 

action  in  refusing  to  transfer  was  but  the  denial  of  any  right 
by  the  plaijitiff  to  be  placed  in  a  position  to  interfere  and  par- 
ticipate in  the  control  and  management  of  its  internal  affairs."^ 
In  Poole  V.  West  Point  etc.  Association,  30  Fed.  Rep.  513,  Judge 
Brewer  says:  "  The  stock  was  assigned  ae  collateral  for  moneya 
advanced  by  B.  D.  Brown.     It  was  duly  transferred   on  the 
books  of  the  company,  bo  that  they  unquestionably  have  all 
the  rights  of  stockholders."     In  State  v.  Ferris,  42  Conn.  560^ 
a  bankrupt  in  whose  name  stock  stood  on  the  books  of  the 
company  was  adjudged  entitled  to  the  right  to  vote  the  stock 
after  the  title  to  the  stock  had  passed  to  the  assignee  in  bank- 
ruptcy under  the  provisions  of  the  bankrupt  act.     The  court 
observed:  "  It  has  been  repeatedly  held  by  this  court  that  the 
books  and   records  of  a  corporation   determine  who  are  its 
stockholders  for  the  time  being,  and  who  have  the  right  to 
vote  on  the  stock,  although  the  same  may  have  been  sold  or 
pledged  as  collateral  security.     In  such  cases,  the  party  wha 
appears  to  be  the  owner  by  the  books  of  the  corporation  has  the 
right  to  be  treated  as  a  stockholder,  and  to  vote  whatever  stock 
stands  in  his  name."     See  also  People  v.  Robinson,  64  Cal.  373; 
State  v.  Pettineli,  10  Nev.  141.     Mr.  Colebrooke,  in  his  work 
on  collateral  securities,  says:  "In  the  absence  of  restrictive 
statutes,  the  pledgee  of  certificates  of  stock  indorsed  and  trans- 
ferred on  the  books  of  the  company  has  a  right  to  vote  at  its 
meetings.    His  name  appearing  as  stockholder  on  the  records, 
he  becomes  for  all  purposes  a  stockholder.     The  right  to  vote 
is  an  incident  of  the  pledge,  and  according  to  the  presumed 
intention  of  the  parties":  Sec.  283.     In  Vail  v.  Hamilton,  85 
N.  Y.  453,  the  action  was  brought  to  set  aside  a  mortgage  on 
corporate  property,  on  the  ground  that  it  was  void  because  two 
thirds  of  the  stockholders  had  not  assented  to  it.     Certain  of 
the  stock  stood  in  the  name  of  the  pledgee  on  the  books  of  the 
corporation.    The  assent  of  such  stock  was  essential  to  the 
validity   of  the   mortgage.     The   pledgee   did  not  give  such 
assent,  and  the  court  adjudged  the  mortgage  void,  on   the 
ground,  among  others,  that  the  pledgee  was,  as  to  that  par- 
ticular stock,  a  stockholder,  and  his  assent  was  necessary,  be- 
cause without  it  there  was  not  the  assent  of  the   requisite 
two  thirds.     The  court  said:  "It  is  true  that  the  shares  were 
transferred  toConklin  as  collateral  eecurity,  but  the  certificate 
was  absolute  in  its  terms,  and  he  was  described  therein  as 
owner.     He  so  appeared  upon  the  proper  books  of  the  cor- 
^ration.     Uuder  such  a  title,  he  had  power  to  render  the 
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security  available  by  sale  to  satisfy  the  debt  on  default  of  pay- 
ment, and  until  the  debt  was  satisfied  he  was  the  one  inter- 
■ested  in  protecting  the  property  represented  by  the  shares  from 
■diversion  by  liens  or  preferences  improperly  created.  The 
<;ompany  had  a  right  of  redemption,  and  so  had  an  equitable 
interest  in  the  stock;  but  upon  defendant's  theory,  they  could, 
without  redemption,  overreach  the  legal  title,  by  creating  a 
mortgage  which,  when  enforced,  would  extinguish  it,  and  until 
that  event  deprives  it  of  value.  Conklin  had  a  clear  interest 
in  that  matter.  Except  as  limited  by  statute,  no  stockholder 
fcy  any  title  could  have  more  or  greater  rights,  or  be  subjected 
to  other  liabilities.  He  is  relieved  by  statute  from  personal 
liability."  This,  as  we  have  already  seen,  is  the  case  in  this 
state.  "  He  would  be  otherwise  bound  for  the  debts  of  the 
corporation,  for  a  creditor  need,  in  general,  look  only  for  the 
legal  title.  For  the  same  reason  he  had  a  right  to  vote;  his 
■character  upon  the  books  of  the  bank  would  be  conclusive 
upon  the  inspectors;  and  whether  section  17  of  the  act  of  1848 
■could,  under  any  circumstances,  be  so  construed  as  to  deprive 
one  with  such  a  title  from  voting,  it  is  not  necessary  to  inquire, 
for  the  question  does  not  arise;  but  it  is  clear  that,  except  for 
the  permission  given  in  that  section,  even  a  pledgor  could  not 
vote.  It  has  no  application  to  an  assent  required  to  be  given 
in  writing  to  a  specific  act  of  the  corporation,  and  which, 
without  qualification,  the  statute  requires  to  be  given  by  a 
stockholder.  Such  we  have  no  doubt  was  the  character  of 
<Donklin  as  to  the  five  hundred  shares  in  question  at  the  time 
of  the  execution  of  the  mortgage.  Including  these  shares  as 
part  of  the  stock  to  be  represented,  the  assent  required  by 
statute  was  not  given,  and  the  mortgage  is  of  no  validity." 
In  Hoppin  v.  Buffum,  9  R.  I.  513,  11  Am.  Rep.  291,  the  court 
said:  "  The  object  of  the  stock-book,  and  of  requiring  transfers 
of  stock  to  be  recorded  by  the  corporation,  is  for  the  protection 
of  the  corporation,  to  enable  it  to  know  who  are  its  members, 
who  are  entitled  to  dividends,  and  for  no  purpose  is  it  more 
important  than  to  enable  it  to  know  who  are  entitled  to  vote 
in  case  of  an  election."  The  language  of  the  court  in  In  re  St. 
Lawrence  Steamboat  Co.,  44  N.  J.  L.  529,  is  equally  emphatic 
on  the  proposition  that  the  record  determines  the  question 
who  are  stockholders  in  their  dealings  with  the  corporation, 
^hich  embrace  the  payment  and  receipt  of  dividends,  and 
the  voting  at  stockholders'  meeting  for  directors  and  for  other 
purposes;  although,  on  application  to  a  court  of  equity,  the 
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fitockholcler  might  be  compelled  to  give  a  proxy  to  another  or 
to  vote  as  such  other  should  direct.  Said  the  court:  "Tho^ 
general  rule  is,  that  the  books  of  the  corporation  are  the  evi- 
dence of  the  persons  who  are  entitled  to  the  rights  and  privi- 
leges of  stockholders  in  the  management  of  the  affairs  of  the 
corporation.  With  the  single  exception  that  stock  really  be- 
longing to  the  corporation  cannot,  at  any  election  for  its  direc- 
tors, be  voted  upon,  directly  or  indirectly  (citing  cases),  th» 
books  of  the  corporation  are  the  only  evidence  of  who  are  the 
stockholders,  and  as  such  are  entitled  to  vote  at  elections: 
Downing  v.  Potts,  23  N.  J.  L.  66.  Neither  the  inspectors  nor 
stockholders  can  dispute  the  right  to  vote  of  any  one  who  ap- 
pears by  the  company's  books  to  be  the  holder  of  stock  legally 
issued. 

In  Pender  v.  Luahington,  L.  R.  6  Ch.  Div.  70,  the  articles  of 
association  provided  that  every  member  should  be  entitled  ta 
one  vote  for  every  ten  shares,  but  should  not  be  entitled  to 
more  than  one  hundred  votes  in  all,  and  that  no  member 
should  vote  at  any  general  meeting  unless  he  had  been  pos- 
sessed of  his  shares  for  three  months  previously  thereto.  It 
was  held  that  the  register  of  stockholders  was  the  only  evi- 
dence by  which  the  right  to  vote  could  be  ascertained,  and  that 
no  vote  of  share-holders  appearing  on  the  register,  and  properly 
qualified,  should  be  rejected,  on  the  ground  that  their  shares 
had  been  transferred  to  them  by  other  share-holders,  for  the 
purpose  of  increasing  their  own  voting  power,  or  with  an  ob- 
ject alleged  to  be  adverse  to  the  interests  of  the  company,  or 
on  the  ground  that  the  holders  were  not  beneficial  owners  of 
the  stock.  So,  also,  it  is  held  that  a  person  has  a  right  to  vote 
on  stock  standing  in  his  own  name  as  trustee  for  another,  or 
on  stock  which  he  has  pledged  or  hypothecated,  if  it  be  in  his 
own  name  on  the  company's  books;  and  that  inspectors  of  the 
election,  in  determining  the  qualifications  of  voters,  have  no- 
authority  to  inquire  whether  the  stockholder  who  appears  by 
the  books  to  be  a  stockholder  is  or  not  the  real  owner  of  the  stock 
standing  in  his  name.  They  must  take  the  company's  book» 
as  conclusive  evidence  of  the  qualifications  to  vote."  To  same 
effect  are  Colebrooke  on  Collateral  Securities,  sec.  282;  1 
Morawetz  on  Private  Corporations,  sees.  170,  483;  Burgess  v. 
Seligman,  107  U.  S.  20-29.  In  State  v.  Smth,  15  Or.  98  (oi> 
rehearing,  15  Or.  122),  it  was  held  that  the  pledgee,  who  had 
secured  a  transfer  to  himself  of  the  stock  on  the  books  of  the 
corporation  under  the  authority  of  the  express  language  of 
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the  assignment  of  the  stock,  empowering  the  pledgee  to  trans- 
fer the  stock  to  his  own  name  on  the  books,  was,  nevertheless, 
not  entitled  to  vote  the  stock.  But  the  reason  for  the  decision 
has  no  application  in  this  jurisditrtion.  The  court  held  that 
the  power  to  make  the  transfer  on  the  books,  although  unlim- 
ited, although  without  condition  as  to  the  time  when  it  might 
be  exercised,  could  not  lawfully  be  exerted  until  the  pledgee 
had  destroyed  the  equity  of  the  pledgor  by  foreclosure.  This 
decision  is  clearly  opposed  to  that  of  the  court  in  Nicollet  Nat. 
Bank  v.  City  Bank,  38  Minn.  85,  8  Am.  St.  Rep.  643,  where 
the  court  affirmed  a  judgment  against  the  defendant  for  con- 
version of  stock,  because  it  had  refused  to  transfer  the  same 
upon  its  corporate  books  to  the  name  of  a  pledgee  thereof  be- 
fore foreclosure  of  the  pledge,  and  while  still  a  mere  pledgee. 
This  case  recognizes  the  absolute  right  of  the  pledgee  to  such 
a  transfer.  Said  the  court:  "  Although  the  assignment  to  the 
plaintiff  was  for  the  purpose  of  collateral  security,  the  plaintiff 
was  entitled  to  have  the  same  entered  on  the  books  of  the 
bank."  To  same  effect,  Dayton  Nat.  Bank  v.  Merchant's  Nat, 
Bank,  37  Ohio  St.  215.  The  right  of  the  pledgee  to  insist  upoa 
a  transfer  upon  the  books  at  once  is  recognized  by  numerous, 
cases:  Rich  v.  Boyce,  39  Md.  314;  Hubbell  v.  Drexel,  11  Fed* 
Rep.  115-118;  Colebrooke  on  Collateral  Securities,  sec.  272; 
and  dissenting  opinion  of  Lord,  C.  J.,  in  State  v.  Smith,  15  Or. 
137,  which  accords  with  our  views. 

But  our  statute  settles  the  question.  It  in  express  terms 
declares  that  a  transfer  of  stock  shall  not  be  valid  except  be- 
tween the  parties,  unless  the  transfer  is  entered  upon  the  cor- 
porate books:  Corap.  Laws,  sec.  2915.  Under  such  a  statute, 
the  condition  of  a  pledgee  with  an  unrecorded  transfer  would 
be  similar  to  that  of  a  mortgagee  whose  real  or  chattel  mort- 
gage should  not  be  recorded  or  filed.  Nay,  his  situation  would 
be  worse.  A  mortgagee's  lien  in  such  a  case  cannot  be  de- 
feated by  the  levy  of  an  attachment  without  notice.  But  a  cred- 
itor of  a  pledgor  of  stock,  who  attaches  the  same  in  ignorance 
of  a  transfer  thereof,  no  transfer  on  the  books  having  been 
made,  secures  a  lien  which  is  superior  to  the  interest  of  the 
pledgee,  and  his  paramount  lien  cannot  be  defeated  by  subse- 
quent notice  of  the  transfer:  In  re  Murphy,  51  Wis.  519;  Fiske 
V.  Carr,  20  Me.  301;  Skowhegan  Bank  v.  Cutler,  49  Me.  315; 
Nagtee  v.  Pacific  Wharf  Co.,  20  Cal  529;  Weston  v.  Bear  River 
etc.  Mining  Co.,  5  Cal.  186;  63  Am.  Dec.  117;  Stroutv.  Natoma 
etc.  Mining  Co.y  9  Cal.  78;  Fisher  v.  Essex  Banh^  6  Gray,  373; 
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Sahin  V.  Woodstock  Bank,  21  Vt.  353;  Cheever  v.  Meyer,  62  Vt. 
66;  People's  Bank  v.  Oridley,  91  111.  457;  Northrop  v.  Newtown 
etc.  Turnpike  Co.,  3  Conn.  549;  Pinkerton  v.  Manchester  etc.  Co., 
42  N.  H.  462;  Ft.  Madison  Lumber  Co.  v.  Batavian  Bank,  71 
Iow\i,  270;  60  Ara.  Rep.  789;  Colt  v.  Ives,  31  Conn.  25;  81  Ana. 
Dec.  161;  Sibley  v.  Quinsigamond  Nat.  Bank,  133  Mass.  515; 
Central  Nat.  Bank  v.  Williston,  138  Mass.  244;  People  y.  Robin^ 
son,  64  Cal.  373.  To  say,  in  the  light  of  this  statute  and  its 
construction,  that  a  power  vested  in  the  pledgee  to  record  the 
transfer  was  intended  by  the  pledgor  not  for  the  purpose  of 
conferring  on  the  pledgee  power  to  protect  himself  while  a 
pledgee  by  making  such  a  record  is  downright  nonsense.  Said 
the  court  in  Rich  v.  Boyce,  39  Md.  314:  "  So  far  from  the  trans- 
fer of  stock  to  the  appellee's  own  name  being  a  wrongful  con- 
version, it  was  the  exercise  of  an  undoubted  right  conferred 
upon  him  by  the  appellant.  Without  such  right  the  pledge 
would  have  been  doubtful  security,  as  the  stock  would  have 
been  liable  to  execution  or  attachment  by  any  creditor  of  the 
appellant."  To  same  effect,  Colebrooke  on  Collateral  Securi- 
ties, sec.  288.  But  where  the  pledgor  not  only  authorizes  a 
record  of  the  transfer  to  be  made  by  the  pledgee,  such  record 
being  essential  to  the  latter's  protection,  but  makes  the  trans- 
fer on  the  books  himself,  as  in  the  case  at  bar,  by  surrendering 
his  old  certi6cates  and  issuing  directly  to  the  pledgee  new 
certificates  signed  by  the  pledgor  himself  as  president  of  the 
corporation,  no  room  is  left  for  the  inquiry  whether  the  pledgee 
had  authority  to  make  the  transfer  upon  the  corporate  books, 
as  in  the  Oregon  case.  In  Day  v.  Holmes,  103  Mass.  310,  the 
court  held  that  a  pledgee  was  justified  in  procuring  new  cer- 
tificates to  be  issued  to  himself  in  place  of  stock  assigned  to 
him  in  blank,  and  that  this  act  did  not  constitute  a  conversion 
of  the  stock.  See  also  Colebrooke  on  Collateral  Securities, 
sees.  288,  323. 

The  provision  of  the  statute,  that  a  stockholder,  to  be  enti- 
tled to  vote,  must  be  a  bona  fide  stockholder,  and  have  stock 
in  his  own  name  on  the  books  at  least  ten  days  prior  to  the 
election,  must  be  read  and  interpreted  in  the  light  not  only  of 
the  decisions  holding  that  a  pledgee  is  a  stockholder,  but  also 
in  connection  with  the  legislation  which,  under  the  decisions 
and  by  its  terms,  makes  it  necessary  for  a  pledgee  to  secure  a 
transfer  on  the  books  to  protect  himself  against  the  creditors 
of  hif«  pledgor.  Knowing  that  stock  is  frequently  pledged,  and 
that  the  pledgee  would  secure  a  transfer  on  the  books  to  pro- 
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tect  himself,  it  must  be  assumed  that  the  legislature  intended 
he  should  be  regarded  as  a  stockholder  with  power  to  vote,  for 
it  has  disqualified  his  pledgor  to  vote  the  stock  after  transfer; 
and  it  would  be  unjustifiable  to  impute  to  the  law-making 
power  a  deliberate  design  frequently  to  leave  a  majority  of  the 
«tock  of  a  corporation  without  power  to  act,  and  thus  render 
it  impossible  to  hold  a  stockholders'  meeting  for  any  purpose. 
Unlike  the  doctrine  of  the  common  law,  which  allows  any 
minority  of  the  stockholders,  however  small,  to  consitute  a 
quorum  (1  Morawetz  on  Private  Corporations,  sec.  476),  our 
etatute  requires  a  vote  of  stockholders  representing  a  majority 
of  the  subscribed  capital  stock  (Comp.  Laws,  sec.  2925)  to 
€lect  directors.  Moreover,  the  provision  that  the  pledgor,  and 
and  not  the  pledgee,  should  be  liable  for  the  debts  of  the  cor- 
poration, to  the  extent  of  a  stockholder's  liability,  clearly  in- 
dicates that  it  was  intended  that  the  latter  should  have  the 
right  to  make  a  transfer  on  the  books,  for  without  such  trans- 
fer he  is  never  liable:  Anderson  v.  Philadelphia  Warehouse  Co.^ 
Ill  U.  S.  479.  There  is  a  class  of  cases  in  which  the  books 
are  not  conclusive  of  the  right  of  the  person  to  vote  who  ap- 
pears upon  the  books  to  be  a  stockholder.  The  law  will  not 
allow  the  transfer  upon  corporate  books  to  cover  up  the  inca- 
pacity of  the  real  owner  to  vote  upon  the  stock.  No  corpora- 
tion, in  the  absence  of  statutory  permission,  has  any  right  to 
vote  its  own  stock.  Such  stock  having  no  vote,  the  colorable 
transfer  of  it  upon  the  books  will  not  give  the  person  in  whose 
name  it  stands  authority  to  vote  it:  See  Ex  parte  Holmes,  5 
Cow.  426;  American  Ky  Frog  Co.  v.  Haven,  101  Mass.  398;  3 
Am.  Rep.  377.  But  there  is  a  marked  diflference  between  such 
»  case  and  the  case  of  a  pledgee  who  in  good  faith  holds  the 
legal  title  to  the  stock.  The  rights  of  the  pledgor  are  in 
equity.  He  may,  in  a  proper  case,  compel  the  pledgee  to 
give  him  a  proxy  by  a  bill  in  equity:  Scholjield  v.  Bank,  2 
Cranch  C.  C.  115;  Vowell  v.  Thompson,  3  Cranch  C.  C.  428; 
McHenry  v.  Jewett,  90  N.  Y.  58;  Hoppin  v.  Buffum,  9  R.  I.  513; 
11  Am.  Rep.  291.  The  fact  that  such  suits  have  been  insti- 
tuted indicates  the  necessity  for  them.  A  pledgor  who  has  a 
legal  right  to  vote  stock,  notwithstanding  it  has  been  trans- 
ferred on  the  corporate  books,  need  not  resort  to  equity  for  a 
proxy.  Said  the  court  in  the  last  case  cited:  "If  the  real 
owner  wishes  to  have  his  name  or  the  true  state  of  facts  ap- 
pear on  the  books,  he  has  his  remedy  in  equity  to  compel  a 
proper  transfer,  or  to  compel  the  pledgee  to  give  a  proxy,  as 


660  In  rb  Argus  Printino  Company.     [N.  Dakota* 

was  done  in  the  case  of  Vowell  v.  Jliompson^  3  Cranch  C.  C. 
428."  The  pledgee  sustains  a  rehition  to  the  corporation. 
This  is  determined  by  the  record.  In  dealings  with  the  cor- 
poration, his  statiLS  as  a  stockholder  is  fixed  by  the  books.  "As 
between  a  corporator  and  the  corporation,  the  records  of  the 
corporation,  or  its  stock-book,  as  it  is  called,  is  the  evidence  of 
their  relation.  Meetings  of  the  stockholders,  elections,  and 
dividends,  etc.,  are  regulated  by  this  record  ":  Bank  of  Comr 
merce's  Appeal,  73  Pa.  St.  59.  If  the  equities  and  contract  re- 
lations between  different  persons  claiming  the  right  to  vote 
the  same  stock  are  to  be  considered  in  determining  the  ques- 
tion of  the  right  to  vote,  few  elections  would  be  certain,  and 
the  courts  would  often  be  called  upon  to  investigate  a  multi- 
tude of  collateral  issues  in  determining  who  had  been  elected 
directors,  or  whether  any  other  business  transacted  at  a  stock- 
holders' meeting  had  the  support  of  the  requisite  amount  of 
stock.  Said  the  court  in  Hnppin  v.  Buffum^  9  R.  I.  513,  11 
Am.  Rep.  291:  "  Upon  any  other  rule,  it  could  never  be  knowiv 
who  were  entitled  to  vote  until  the  courts  had  decided  the  dis- 
pute. The  corporation  or  its  oflBcers  would  have  to  decide  it 
for  the  time,  and  it  would  leave  the  election  in  uncertainty." 
The  record  fixes  the  status  of  a  person  as  a  stockholder;  and 
another,  having  an  equitable  right  to  wield  the  power  of  & 
stockholder  as  between  himself  and  the  one  who  has  the  legal 
right,  must  enforce  that  equitable  right  by  the  decree  of  a- 
court,  before  he  can  be  recognized  as  a  stockholder  in  his  re- 
lations with  the  corporations.  The  legal  title  to  the  stock  de- 
termines the  right  to  vote,  and  the  courts,  on  quo  warranto  or 
on  summary  proceedings  under  the  statute,  cannot  regard  and 
enforce  a  merely  equitable  right.  It  is  true  that  under  the 
statute  the  court  is  authorized  to  award  broader  relief  than 
on  quo  warranto.  It  may  declare  a  difierent  set  of  directors 
elected,  but  the  proceeding,  in  its  essential  nature,  is  a  proceed-^ 
ing  at  law  to  determine  who  had  the  legal  right  to  vote  as 
stockholders  at  a  stockholders'  meeting  for  directors  or  for  other 
purposes.  That  the  legal  title  to  stock  hypothecated  and 
transferred  to  the  creditor  on  the  books  is  in  the  creditor,  so  far 
as  dealings  with  the  corporation  are  concerned,  is  elementary: 
National  Bank  v.  Watsontown  Bank,  105  U.  S.  217;  Wilson  ▼, 
Little,  2  N.  Y.  448;  51  Am.  Dec.  307;  Angell  and  Ames  oa 
Corporations,  sec.  580;  Pullman  v.  Upton,  96  U.  S.  328;  JVo* 
tional  Bank  v.  Case,  99  U.  S.  628;  Colebrooke  on  Collateral 
Securities,  sec.  282.     It  is  not  strictly  accurate  to  speak  of 
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the  creditor  holding  hypothecated  stock  transferred  on  the 
corporate  books  as  a  mere  pledgee.  His  relation  to  the  debtor 
and  to  the  corporation  may  be  more  accurately  described. 
He  is  a  holder  of  the  legal  title  to  stock  as  collateral  security. 
The  debtor  has  a  general  right  to  the  return  of  his  property  and 
its  title  on  payment  of  his  obligation.  By  his  own  voluntary 
act,  the  debtor  has  conferred  upon  the  creditor  all  the  rights 
of  a  stockholder,  by  authorizing  him  to  transfer  the  stock  on 
the  corporate  books.  In  this  case,  the  debtor  himself  made 
the  transfer  by  canceling  his  certificates,  and  issuing  in  their 
place  others  directly  to  the  creditor's  agent,  signed  by  himself 
as  president  of  the  corporation.  We  are  clearly  of  the  opinion 
that  Faulkner,  and  not  Edwards,  was  entitled  to  vote  the  546 
shares  of  stock  in  question.  The  agreement  between  Hill  and 
Edwards  that  the  stock  should  be  placed  in  the  name  of  such 
person  as  Hill  should  designate,  for  the  purpose  of  giving  Hill 
control  of  the  corporation,  adds  nothing  to  his  legal  rights,  but 
it  would  be  an  important  element  in  the  case  were  Edwards 
here  invoking  equity  to  compel  Hill  to  give  him  a  proxy.  The 
latter  could  use  it  as  a  defense  to  an  application  for  such  re- 
lief. If,  however,  as  is  contended  by  Mr.  Edwards,  Hill  agreed 
to  leave  him  in  control  of  the  corporation,  a  resort  to  equity  to 
compel  the  giving  of  a  proxy  would  be  his  proper  remedy. 
Such  issues  cannot  be  tried  at  every  election,  nor  is  it  the 
policy  of  the  law  that  they  should  be.  It  would,  indeed,  be  a 
startling  doctrine  that  the  legality  of  business  transacted  at 
stockholders'  meetings  should  be  subject  to  the  ultimate  de- 
cision of  complicated  questions  arising  between  different  claim- 
ants of  the  same  stock.  If  Faulkner  voted  this  stock  at  the 
meeting,  it  is  our  duty,  under  the  statute,  to  declare  the  other 
set  of  directors  elected:  Ex  parte  Desdoity,  1  Wend.  98;  In  re 
Barker^  6  Wend.  509;  In  re  St.  Lawrence  Steamboat  Co.,  44  N. 
J.  L.  529;  In  re  Cape  May  &  D.  B.  N.  Co.,  51  N.J.  L.  78.  Be- 
fore discussing  this,  however,  we  should  dispose  of  a  further 
question  relating  to  the  qualification  of  Faulkner  to  vote  this 
stock. 

The  statute  declares  that  a  stockholder  must  be  a  bona  fide 
stockholder  to  entitle  him  to  vote.  This  phrase  "  bona  fide," 
in  this  connection,  is  used  in  contradistinction  to  "bad  faith." 
In  In  re  St.  Lawrence  Steamboat  Co.,  44  N.  J.  L.  529,  the  statute 
requited  a  person  to  be  a  bona  fide  stockholder  to  be  eligible 
to  the  ofiice  of  director.  The  court  said,  in  construing  this 
statute:  "A  stockholder  may  have  purchased  stock  with  a 
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view  of  becoming  a  director,  or  have  obtained  it  by  gift,  or  he 
may  hold  it  upon  a  trust,  and  be  qualified  to  be  a  director.  If 
the  stock  was  legally  issued,  and  was  not  the  property  of  the 
corporation,  and  the  legal  title  is  in  him,  he  is  prima  facie 
capable  of  being  a  director,  and  his  right  to  be  a  director,  in 
virtue  of  his  legal  title  to  such  stock,  can  be  impeached  only 
by  showing  that  title  was  put  in  him  colorably,  with  a  view  to 
qualify  him  to  be  a  director  for  some  dishonest  purpose,  in 
furtherance  of  some  fraudulent  scheme  touching  the  organiza- 
tion or  control  of  the  company,  or  to  carry  into  effect  some 
fraudulent  arrangement  with  the  company."  But  we  do  not 
think  that  Faulkner  voted  this  stock  for  the  persons  who  claim 
to  be  elected  as  directors.  It  is  undisputed  that  he  did  not 
vote  the  stock  at  the  meeting  over  which  Mr.  Edwards  pre- 
sided. At  the  hour  named  for  the  meeting,  Edwards  assumed 
to  act  as  chairman,  and  directed  a  Mr.  Flint  to  act  as  secre- 
tary. This  was  without  objection.  The  call  was  then  read. 
Next  Edwards  stated  that  the  object  of  the  meeting  was  to 
elect  directors  for  the  ensuing  year.  Ballot-boxes  were  then 
prepared,  and  nominations  for  directors  were  made  by  Ed- 
wards and  by  Mr.  Faulkner.  After  that  some  other  routine 
business  was  transacted,  and  then  an  adjournment  was  taken, 
on  motion  of  Mr.  Faulkner,  until  afternoon.  When  the  meet- 
ing was  reopened,  after  adjournment,  Faulkner  moved  to  re- 
consider all  that  had  been  done,  on  the  ground  that  the 
president  of  the  corporation  had  no  right  to  act  as  chairman 
of  the  stockholders*  meeting  without  election,  and  that  he  had 
not  been  elected  or  chosen  chairman.  In  a  word,  Faulkner 
claimed  that  the  meeting  had  not  been  properly  organized. 
We  think  his  claim  came  too  late.  He  had  acquiesced  in  the 
organization,  and  had  participated  in  the  business  of  the  meet- 
ing. He  had  even  recognized,  by  making  nominations  for 
directors,  that  at  that  meeting,  as  so  organized,  the  candidates 
for  directors  should  be  voted  for.  Failing  in  his  efforts  to  re- 
organize the  meeting,  he  withdrew  from  it  without  voting,  or 
offering  to  vote,  his  stock  for  directors.  It  is  true  that  Ed- 
wards had  notified  him  that  he  would  not  be  permitted  to  vote 
his  stock  for  directors.  But  this  would  not  dispense  with 
affirmative  action  on  his  part.  His  secret  intention  to  vote  for 
certain  persons  for  directors,  without  expressing  that  intention 
in  a  legal  way,  would  not  elect  any  one  to  office.  It  is  true 
that  Edwards  might,  and  probably  would,  have  refused  to  re- 
fused to  receive  the  ballot  which  he  might  have  offered.     But 


Feb.  1891.]     In  be  Argus  Printing  Compant.  653 

it  was  not  in  the  power  of  Edwards,  or  anyone  else,  to  prevent 
his  voting  at  that  meeting.  There  was  therefore  no  reason  for 
his  withdrawing.  It  was  his  duty  to  remain  at  the  stockhold- 
ers' meeting  as  organized,  and  vote  his  stock  at  that  meeting. 
This  he  did  not  do,  and  we  are  of  opinion  that  voting  the 
stock  at  another  meeting,  which  he  held  with  others  in  the 
same  room,  at  the  same  time,  was  of  no  eflFect.  A  minority 
must  have  a  right  to  insist  that  after  a  meeting  is  organized, 
the  majority  shall  not  withdraw  from  it  and  organize  another 
meeting,  at  which  the  minority  must  appear  or  lose  their  rights. 
Once  concede  the  right,  and  there  is  no  limit  to  the  number  of 
wrecked  meetings  which  may,  at  the  caprice  of  a  majority, 
precede  the  transaction  of  any  business. 

Suppose  the  vote  of  two  thirds  of  the  stock  voted  is  required 
to  carry  a  measure  under  the  law  or  the  by-laws  of  the  cor- 
poration. Stockholders  having  more  than  one  third  of  the 
stock  present  can  vote  it  down.  Can  a  majority,  constituting 
less  than  two  thirds,  withdraw  from  an  organized  meeting, 
and  thus  compel  the  minority  to  follow  them  or  lose  their 
right  to  defeat  the  measure?  We  believe  it  would  be  unwise, 
and  unjust  as  well,  to  sanction  such  a  rule.  It  is  not  essential 
to  the  protection  of  the  majority  who  have  the  right  to  vote  at 
the  meeting  as  organized.  On  the  other  hand,  the  contrary 
rule  is  necessary  for  the  protection  of  the  minority.  It  is  true 
that  mere  irregularities  in  conducting  a  meeting  will  not  vitiate 
an  election;  but  when  a  meeting  is  once  organized,  it  is  not  a 
mere  irregularity  to  withdraw  from  it  and  start  a  new  one. 
The  persons  voted  for  at  the  second  meeting  cannot  be  adjudged 
to  have  been  elected  directors,  without  deciding  both  that  the 
second  meeting  was  valid  and  that  the  first  was  illegal.  "The 
acts  of  a  majority  are  not  binding  upon  the  company,  unless 
the  proceedings  are  conducted  regularly,  and  in  accordance 
with  general  usage,  or  in  the  manner  prescribed  by  the  charter 
and  by-laws  of  the  company":  1  Morawetz  on  Private  Cor- 
porations, sec.  487,  and  cases.  See  In  re  Long  Island  R.  R. 
Co.,  19  Wend.  37;  32  Am.  Dec.  429.  To  elect  directors,  they 
must  receive  the  vote  of  a  majority  of  the  subscribed  capital 
stock:  Comp.  Laws,  sec.  2925.  This  is  fatal  to  the  election 
of  the  persons  voted  for  at  the  legal  meeting.  Only  twelve 
sharet  were  lawfully  voted  at  that  meeting.  It  was  therefore 
error  to  dismiss  the  petition.  It  was  the  duty  of  the  court, 
under  the  statute,  to  set  aside  the  old  and  order  a  new  election: 


654  In  Bk  Argus  Pbintinq  Company.     [N.  Dakota, 

In  re  Long  Island  R.  R.  Co.,  19  Wend.  37;  32  Am.  Dec.  429; 
Com  p.  Laws.,  sec.  2932. 

There  remains  to  be  considered  the  qualification  of  one  of 
the  directors  voted  for  at  the  pretended  meeting  by  Faulkner. 
To  be  a  director  one  must  be  a  holder  of  stock:  Comp.  Laws, 
sec.  2926.  Shortly  before  the  election,  Faulkner  transferred 
to  B.  F.  Spaulding  ten  of  the  556  shares  held  by  him,  and  on 
the  day  of  election,  Spaulding  demanded  a  transfer  on  the 
books.  This  request  was  refused.  We  do  not  think  that  he 
was  eligible  to  the  office  of  director.  He  did  not  appear  to  be 
a  stockholder  upon  the  books  of  the  corporation.  If  he  was 
entitled  to  have  his  transfer  recorded,  the  corporation  would 
be  liable  for  its  refusal,  and  he  could  recover  the  full  value  of 
his  stock:  1  Morawetz  on  Private  Corporations,  sec.  217,  and 
cases  cited.  Or  he  might  compel  a  transfer  by  an  application 
to  a  court  of  equity:  1  Morawetz  on  Private  Corporations,  sec. 
220,  and  cases  cited.  But  until  such  transfer  is  made,  he  is 
not,  under  our  statute,  a  stockholder  in  his  relations  with  the 
corporation.  Our  statute  in  express  terms  declares,  as  we 
have  already  seen,  that  a  transfer  of  stock  not  entered  upon 
the  corporate  books  shall  not  be  valid  for  any  purpose,  except 
as  between  the  parties:  Comp.  Laws,  sec.  2915.  If  it  is  effec- 
tual to  qualify  the  transferee  for  the  office  of  director,  it  is 
valid  for  a  very  important  purpose.  We  may  not  disregard 
the  imperative  provision  of  this  law,  nor  can  we  shut  our  eyes 
to  its  very  obvious  policy.  It  would  be  as  unfortunate,  and 
as  fruitful  of  confusion  and  litigation,  to  have  the  eligibility 
of  a  person  for  the  office  of  director  left  in  doubt  at  a  stock- 
holders' meeting  to  elect  directors,  as  to  have  left  in  uncer- 
tainty the  qualification  of  a  person  to  vote  as  a  stockholder 
for  a  director  at  that  meeting.  Under  a  statute  couched  in 
the  same  language,  it  has  been  held  that  the  assignor  of  stock 
not  transferred  on  the  corporate  books,  and  not  the  assignee 
thereof,  has  the  right  to  vote  the  stock  at  a  meeting  to  elect 
directors:  People  v.  Robinson^  64  Cal.  373;  State  v.  Pettineli, 
10  Nev.  141.  See  also  1  Morawetz  on  Private  Corporations, 
sec.  483;  State  v.  Ferris,  42  Conn.  560.  The  decisions  in  New 
Jersey  and  Oregon  {In  re  St.  Lawrence  Steamboat  Co.,  44  N.  J. 
L.  529;  State  v.  Smith,  15  Or.  98)  are  not  of  controlling  force 
here,  because  our  statute,  by  both  its  terms  and  its  manifest 
spirit,  compels  the  adoption  of  a  different  doctrine.  A  person 
who  desires  to  be  recognized  as  a  stockholder,  for  the  purpose 
of  voting,  of  being  a  director,  of  suing  for  dividends,  must 
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eecure  such  a  standing  by  recording  his  transfer  on  the  cor- 
porate books.  Nor  will  the  assignee  be  without  remedy.  The 
law  affords  him  the  two  remedies  referred  to  against  the  cor- 
poration for  an  unwarranted  refusal  to  make  the  transfer,  and 
he  may,  by  a  resort  to  a  court  of  equity,  compel  his  trans- 
ferrer to  give  him  a  proxy  after  he  has  been  unjustifiably 
deprived  of  his  right  to  have  his  name  entered  upon  the  books 
of  the  corporation  as  a  stockholder.  Moreover,  he  can  always 
insist  on  a  transfer  as  a  condition  precedent  to  his  purchase 
or  loan  on  the  security  of  the  stock.  Business  prudence  would 
prompt  this  caution. 

In  cases  where  the  corporation  has  a  lien  on  the  shares  of  its 
stockholders,  the  purchaser,  without  a  transfer  on  the  books, 
takes  subject  to  the  lien,  and  the  corporation  may  refuse  to  record 
the  transfer  until  the  lien  is  discharged:  1  Morawetz  on  Private 
Corporations,  sec.  203.  By  insisting  upon  a  transfer  upon  the 
books  before  he  pays  his  money,  the  purchaser  will  secure  his 
stock  free  from  such  lien,  as  the  act  of  the  corporation  in  mak- 
ing such  transfer  would  be  a  waiver  of  the  lien:  1  Moravvutz 
on  Private  Corporations,  sec.  208;  National  Bank  v.  Watson- 
town  Bank,  105  U.  S.  217.  In  Helm  v.  Swiggett,  12  Ind.  194, 
it  was  held  that  a  corporation,  whose  charter  gave  it  a  lien 
upon  the  stock  of  a  stockholder  for  a  debt  owing  to  the  cor- 
poration, had  no  lien  for  a  debt  of  the  assignee  of  stock  on 
stock  assigned,  but  not  transferred  on  the  books,  the  court 
saying:  "Ownership  simply  of  a  certificate  of  stock  in  the 
bank  did  not  constitute  the  owner  of  it  a  stockholder.  It 
required  a  transfer  of  the  stock  to  him  upon  the  books  of  the 
bank."  Referring  to  the  provision  requiring  a  transfer  upon 
the  books,  Mr.  Morawetz  says:  "It  follows,  therefore,  that  a 
transfer  upon  the  books  is  essential  to  a  novation  of  the  con- 
tract of  membership,  where  there  is  a  provision  of  this  descrip- 
tion. An  assignment  .of  shares,  although  valid  as  between 
assignor  and  assignee,  would  not  affect  their  legal  relationship 
to  the  company  until  after  a  transfer  was  entered  upon  the 
books,"  etc.:  1  Morawetz  on  Private  Corporations,  sec.  170. 
Under  our  statute,  no  person  can  claim  to  be  a  stockholder,  in 
his  dealings  with  the  corporation,  until  his  name  appears  in 
some  way  as  stockholder  on  the  corporate  books;  and  as  the 
stat\jte  requires  a  person  to  be  a  stockholder,  not  stock-owner, 
to  entitle  him  to  be  a  director,  we  are  clear  that  Spaulding 
was  not  eligible  to  that  oflSce.  "  The  directors  of  a  corporation 
are  generally  required  to  be  share-holders  by  express  provisions 
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of  the  company's  charter  or  articles  of  association.  A  person 
is  a  share-liolder,  within  the  meaning  of  a  provision  of  this  de- 
scription, if  he  holds  shares  on  the  books  of  the  company,  but 
not  if  he  is  merely  the  holder  of  the  certificate.  It  has  been 
held  that  the  transferee  on  the  books  is  eligible,  although  h& 
is  not  the  real  owner  of  the  shares,  and  the  transfer  was  exe- 
cuted  for  the  sole  purpose  of  making  him  a  director.  A  dif- 
ferent  rule  might  apply  where  the  statute  expressly  requires 
the  directors  to  be  the  owners  of  shares":  1  Morawetz  on  Pri- 
vate Corporations,  sec.  506.  Had  Spaulding  appeared  as  a 
stockholder  on  the  corporate  books,  he  would  have  been  quali- 
fied to  hold  the  oSice  of  director,  although  the  transfer  had 
been  made  to  him  for  the  sole  purpose  of  so  qualifying  him. 
As  he  did  not  so  appear,  he  was  not  eligible  to  that  ofiQce. 

It  was  urged  that  as  Faulkner,  subsequently  to  the  issue  of 
the  stock,  had  indorsed  it  in  blank,  and  left  it  in  the  posses- 
sion of  Hill,  that  he  (Faulkner)  had  ceased  to  be  a  stock- 
holder, and  therefore  had  no  right  to  vote  the  stock  or  be  a 
director.  Under  our  statute,  providing  that  an  unrecorded 
transfer  of  stock  shall  not  be  valid  for  any  purpose  except  be- 
tween the  parties,  we  are  clearly  of  the  opinion,  as  we  have 
already  stated  in  another  connection,  that  until  a  transfer 
should  be  made  on  the  books,  Faulkner  would  continue  to  be 
a  stockholder  for  the  purpose  of  voting  the  stock  or  of  being 
eligible  to  the  oflBce  of  director:  People  v.  Robinson,  64  Cal. 
373;  State  v.  Petlineli,  10  Nev.  141;  1  Morawetz  on  Private  Cor- 
porations, sec.  483;  State  v.  Ferris,  42  Conn.  560.  There  are 
certain  findings  of  fact  which  we  are  unable  to  discover  any 
evidence  in  the  record  to  sustain.  The  view  the  trial  court 
took  of  the  law  may,  however,  explain  why  they  are  embodied 
in  the  case.  The  court  finds  that  Hill,  in  electing  directors, 
was  not  to  put  in  men  unsatisfactory  to  Edwards.  Mr,  Faulk- 
ner, on  cross-examination  by  Mr.  Edwards  himself,  stated  that 
Edwards  «aid  to  Hill  that  Hill  was  to  have  a  majority  of  the 
directors.  Mr.  Edwards  then  remarked:  "  Satisfactory  to  me, 
of  course?"  To  this  the  answer  was:  "  He  was  to  pick  his 
own  men."  This  is  all  the  evidence  on  the  point.  Mr.  Ed- 
wards did  not  testify  in  the  case.  It  is  true  that  the  record 
seems  to  show  that  Hill  was  not  to  put  in  men  who  were 
enemies  of  Edwards,  but  this  will  not  justify  a  finding  that 
the  majority  of  the  directors  were  to  be  satisfactory  to  Edwards. 
Many  persons  who  were  not  his  enemies  might  nevertheless 
be  unsatisfactory  to  him.    The  most  that  it  can  be  claimed  that 
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the  evidence  discloses  is,  that  the  question  as  to  what  men 
the  majority  of  the  board  should  be  composed  of  was  to  depend 
upon  a  fact  not  to  be  determined  by  Hill  or  Edwards  finally, 
but  by  the  courts;  whereas  the  finding  would  make  Edwards 
the  sole  and  final  arbiter  of  the  question.  This  would  be  re- 
pugnant to  the  spirit  of  the  arrangement  which  was  to  prevent 
Edwards  from  dealing  with  the  corporation  and  its  assets  to 
the  prejudice  of  Hill.  Prior  to  this  time  Hill  had  held,  as 
collateral  for  this  same  debt,  stock  in  another  corporation  con- 
trolled by  Edwards.  Hill  discovered  that  the  organization  of 
this  corporation  had  been  suffered  to  lapse;  that  his  stock  had 
therefore  become  worthless;  and  that  Edwards  had  formed  a 
new  corporation.  This  stock  had  not  been  transferred  on  the; 
books  of  the  corporation,  and  Edwards,  therefore,  had  full 
control  of  it,  and  by  means  of  it  had  had  complete  control 
over  the  corporation.  When  Edwards  proposed  to  give  Hill 
stock  in  the  new  company  as  security.  Hill  said:  "  What 
good  would  that  be  if  you  form  a  third  company?  "  To  this 
Edwards  replied,  that,  to  prevent  this.  Hill  could  have  the 
stock  put  in  his  own  name,  and  have  absolute  control,  and 
then  he  would  be  safe,  and  a  third  company  could  not  bo 
started.  Certainly  Mr.  Hill  would  have  no  control  whatever 
if  Mr.  Edwards  were  allowed  arbitrarily  to  pronounce  unsatis- 
factory every  director  for  whom  Mr.  Hill  or  his  representative 
should  vote  this  stock.  The  effect  would  be,  that  Mr.  Hill 
would  have  control  only  on  condition  that  he  suffered  Mr. . 
Edwards  to  control  him  in  exercising  that  control.  Other 
findings  it  is  not  important  to  refer  to,  as  a  new  election  must 
be  had. 

The  third  conclusion  of  law  is  unwarranted.  It  states  that 
Faulkner  held  this  stock  subject  to  the  joint  order  of  Hill  and 
Edwards.  Having  made  a  transfer  of  the  stock  upon  the 
records  by  issuing  new  shares  directly  to  Faulkner,  Edwards, 
as  pledgor,  had  no  control  over  the  stock  without  paying  his 
debt.  He  could  not  control  Faulkner  in  voting  it,  without 
appealing  to  a  court  of  equity  under  peculiar  circumstances 
creating  an  equity  in  his  behalf.  Such  circumstances  are  not 
shown  by  this  record  to  exist  in  this  case.  This  he  did  not 
do,  and  it  was  error  to  hold  that  he  could,  at  a  stockholders* 
meeting,  exercise  any  control  over  the  stock,  or  over  Faulkner, 
wholield  it.  The  judgment  of  the  district  court  is  reversed, 
and  that  court  is  directed  to  render  judgment,  setting  aside  as 
illegal  the  election  of  A.  W.  Edwards,  H.  C.  Plumley,  M.  R. 
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Flint,  Alexander  Griggs,  and  William  A,  Stevens  as  directors, 
and  ordering  a  new  election  to  be  had  as  required  by  the  stat- 
ute. The  old  directors  will  hold  their  office  until  their  sue* 
cessors  are  elected  and  qualified:  Comp.  Laws,  sec.  2924.  It 
will  be  BO  ordered.  

Corporations  —  Bioht  of  Plkdobk  to  Votb  Stook. — Tha  pledgee  of 
■took  standing  on  the  books  of  the  corporation  in  hit  name  as  "  trustee  "  has 
•  right  to  vote  such  stock:  Hoppin  y.  Buffum,  9  R.  L  513;  11  Am.  Rep.  291. 
The  owner  of  hypothecated  stock  may  vote  thereon:  Ex  parte  Willcocka,  7 
Cow.  402;  17  Am.  Dec.  625,  and  note. 

Corporations  —  Who  ark  Stockholders.  —  One  who  has  sabscribed  to 
the  constitation  and  by-laws  of  a  corporation,  and  thereby  subjected  himself 
to  all  the  rights  and  penalties  thereof,  ia  a  stockholder  in  such  corporation: 
Palmetto  Lodge  r.  Huhbell,  2  Strob.  457;  49  Am.  Deo.  604.  See  Case  qf  Phil- 
adelphia Sav.  InaL,  1  Whart.  461;  30  Am.  Dec  226.  The  mere  subscribing 
another's  name  for  shares  in  a  corporation  does  not  constitute  one  a  stock- 
holder: Salem  etc  Corp.  ▼.  Ropea,  9  Pick.  187;  19  Am.  Deo.  363. 

Corporations  —  Qualifications  Nbcbssart  to  Votino  Stock.  —  Stock 
must  stand  in  one's  name  upon  the  books  of  the  corporation  before  he  is  en- 
titled to  Tote  it:  In  re  Long  Island  R.  R.  Co.,  19  Wend.  37;  32  Am.  Deo.  429. 
and  note;  Bhc  parte  Willcocks,  7  Cow.  402;  17  Am.  Deo.  525. 

Corporations  —  Riohtof  Assioneb  of  Stock  to  Compel  Transfer. — 
The  assignee  of  stock  may  maintain  an  action  in  equity  to  compel  the  com- 
pany to  issne  him  a  certificate :  Iron  R.  R.  Co.  ▼.  Pink^  41  Ohio  St.  321;  52 
Anu  Rep.  84,  and  note.  An  insurance  company  cannot  refuse  to  transfer 
its  stook  on  the  ground  that  the  assignor  was  indebted  to  the  company:  Sar- 
gtnt  r.  Franklin  Ina,  Co.,  8  Pick.  90;  19  Am.  Deo.  306.  A  purchaser  of  stock 
may  compel  its  transfer:  FUthugh  r.  Bank,  3  T.  B.  Mon.  126;  16  Am.  Deo. 
.90;  BhuadeU  r.  Bohr,  77  Qa.  381;  Joelyn  r.  8L  Paul  etc  Co.,  U  Minn.  ISa 
8m  Tkttrber  r.  Crump,  86  Ky.  408. 


CASES 

IN  THB 

SUPREME    COURT 

or 

SOUTH  CAROLINA. 


Town  Council  of  Summbrvillb  v.  Prbsslbt. 

[33  South  Cabolina^,  56.] 
CONSTirUTIONAL     LaW  —  MUNICIPAL     CORPORATIONS.  — ThK     LkOISLATUKI 

MAT  Delegate  to  municipalities  the  power  to  regulate,  restrain,  or  eren 
to  suppress  particular  branches  of  business,  when  deemed  necessary  for 
the  preservation  of  the  public  health. 

Constitutional  Law  —  Policb  Power. — A  municipal  corporation  whose 
charter  gives  its  town  council  power  to  make  such  rules,  by-laws,  and 
ordinances  respecting  roads,  markets,  streets,  and  police  as  shall  appear 
to  them  necessary  and  requisite  for  the  security,  welfare,  and  conve« 
nience,  or  for  preserving  health,  peace,  order,  and  good  government,  an« 
thorizes  it  to  adopt  aud  enforce  an  ordinance  prohibiting  the  cultivation, 
for  agricultural  purposes,  within  the  corporate  limits,  of  more  than  one 
eighth  of  an  acre  of  land  for  each  family  or  household,  and  restricting 
the  right  to  cultivate  to  that  extent  to  the  lot  or  premises  of  such  family 
or  household. 

Constitutional  Law  —  Fourteenth  Amendment.  —  An  Obdinanox  ov  ▲ 
Municipal  Corporation,  by  which  persons  are  restricted  in  the  right  to 
cultivate  laud  for  agricultural  purposes  in  a  village  to  one  eighth  of  an 
acre,  though  the  operation  of  such  restriction  may  be  that  the  owner  of 
that  quantity  of  land  may  cultivate  the  whole  of  it,  while  owners  of 
larger  tracts  must  leave  the  greater  part  of  them  uncultivated,  is  not  in 
conflict  with  the  constitution  of  South  Carolina,  declaring  "  that  no  per- 
son shall  be  subject  in  law  to  any  other  restraint  or  disqualification  in 
regard  to  personal  rights  than  such  as  are  laid  upon  others  under  like 
circumstances  ";  nor  with  that  portion  of  the  fourteenth  amendment  to 
the  constitution  of  the  United  States,  providing  "that  no  state  shall 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws."  The  question  of  equality'is  not  to  be  determined  by  the  number 
of  acres  a  citizen  may  happen  to  own. 

ConstAutional  Law.  —  The  Local  Character  of  a  Statute  does  not  make 
it  necessarily  unconstitutional.  The  legislature  must  determine  whether 
particular  rules  shall  extend  to  the  whole  state  and  its  oitizeni,  or,  on  the 
other  hand,  to  a  subdivision  of  the  state  or  a  single  class  of  citizens.    It 
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is  sufficient  that  the  statute  applies  equally  to  all  persous  within  th» 
territorial  limits  described  in  the  act.  Hence  an  ordinance  restraining 
the  cultivation  of  lands  for  agricultural  purposes  in  a  municipality  ia  not 
rendered  invalid  by  the  fact  that  such  cultivation  is  not  restricted  in 
other  mnnicipalities  in  the  same  state. 

Prosecution  and  conviction  for  violating  an  ordinance  of 
the  town  of  Sumraerville. 

Inglesby  and  Miller^  and  Lord  and  Hyde^  for  the  appellant. 

Charles  Boyle,  contra. 

McGowAN,  J.  The  village  of  Summerville  was  originally^ 
chartered  in  1847,  and  the  corporate  authorities  were  "  invested 
with  all  the  powers  and  privileges  conferred,  and  subject  to 
the  same  restrictions  and  penalties  imposed,  on  the  village  of 
Newberry,  by  an  act  passed  on  December  17,  1841,"  of  which 
act  section  5  provides  as  follows:  "And  the  intendant  and 
'wardens  shall  have  full  power,  under  their  corporate  seal,  to 
make  and  establish  all  such  rules,  by-laws,  and  ordinances 
respecting  roads,  streets,  markets,  public  spring,  and  police  of 
said  village  as  shall  appear  to  them  necessary  and  requisite 
for  the  security,  welfare,  and  convenience  of  the  said  village, 
or  for  preserving  the  health,  peace,  order,  and  good  govern- 
ment within  the  same,"  etc.  The  charter  of  Summerville  was 
amended  in  1885, enlargingthe  boundaries, adding  twowardens, 
and  changing  the  name  to  that  of  the  "  Town  of  Summerville," 
but  without  changing  the  powers  and  privileges  conferred  by 
the  charter  of  1847,  adopting  those  given  in  the  charter  of 
Newberry. 

In  1883,  the  town  council  passed  an  ordinance  "to  limit 
the  culture  of  the  soil,  and  more  effectually  to  prevent  the 
destruction  of  trees  in  the  town  of  Summerville."  The  pre- 
amble recited:  "Whereas,  it  is  necessary  for  the  protection  of 
the  public  health  of  Summerville,  that  the  soil  should  not  be 
cultivated  beyond  a  limited  extent,  and  that  the  injury  and 
destruction  of  trees  should  be  more  effectually  prevented"; 
the  ordinance  prohibited  entirely  the  culture  of  rice,  and  then 
provided  as  follows:  "That  from  and  after  the  date  herein, 
the  maximum  quantity  of  land  which  it  shall  be  lawful  for 
any  family  or  household,  or  the  immediate  servants  or  em- 
ployees of  such  family  or  household,  to  fe.  tilize,  plant,  or  cul- 
tivate for  agricultural  purposes  within  the  corporate  limits,, 
shall  be  one  eighth  (^)  of  one  acre,  which  shall  be  on  the  lot 
or  premises  of  such  family  or  household,  regardless  of  the 
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■quantity  or  extent  of  the  lot  or  tract  of  land  owned  or  occupied 
by  such  family  or  household,  or  its  immediate  servants,  or 
■which  may  form  part  of  the  premises  of  said  family  residence 
or  tract  of  land.  But  this  section  shall  not  be  construed  so  as 
to  abolish  or  prohibit  the  planting  of  oats,  rye,  or  barley  be- 
tween the  first  day  of  November  and  February  15th,  or  tho 
planting  and  proper  cultivation  of  flower-gardens,  or  of  the 
grape  or  fruit  trees,  or  any  other  kind  of  trees  whatsoever,"  etc. 

It  seems  that  under  this  ordinance  the  town  council  imposed 
upon  the  defendant,  a  citizen  of  the  town,  a  fine  of  twenty  dol- 
lars for  violating  the  ordinance,  in  cultivating  his  lands  for 
agricultural  purposes  without  regard  to  the  limit  imposed.  He 
admitted  that  he  had  violated  the  ordinance,  but  denied  the 
authority  of  the  town  council  to  pass  such  an  ordinance.  Upon 
appeal.  Judge  Witherspoon  held  that  the  duty  of  the  court 
ivas  limited  to  the  inquiry,  whether  or  not  the  power  existed, 
and  if  so,  whether  or  not  its  exercise  violated  any  constitu- 
tional provision.  Concluding  that  the  ordinance  was  valid  at 
the  time  the  fine  was  imposed  on  the  appellant,  he  ordered 
i;hat  the  appeal  be  dismissed,  and  the  judgment  of  the  town 
<;ouncil  in  imposing  the  fine  be  affirmed. 

From  this  decision  the  defendant  now  appeals  to  this  court 
upon  the  following  grounds:  "  1.  Because  his  (defendant's) 
garden  has  been  continuously  cultivated  in  excess  of  said 
town  ordinance  for  more  than  thirty  years,  and  there  is  no 
a,llegation,  claim,  or  proof  that  such  cultivation  was  negligent, 
or  in  any  manner  so  conducted  as  to  create  a  nuisance;  2. 
Because,  in  the  absence  of  such  allegation  and  proof,  the  legis- 
lature  has  not  conferred  and  could  not  confer  on  the  town 
-council  any  authority  to  prevent  the  usual  proper  use  of  cleared 
land  by  the  owner,  without  full  compensation  to  him;  3.  Be- 
cause the  ordinance  of  said  town  council  is  unequal  and  unjust, 
in  that  it  permits  the  owner  of  one  fourth  or  one  half  of  an 
acre  of  land  to  cultivate  one  fourth  or  one  half  of  his  posses- 
sions, and  denies  to  the  owner  of  six  acres  the  right  to  culti- 
Tato  more  than  one  forty-ninth  part  of  his  land;  4.  Because 
his  honor  omitted  to  decide  one  important  point  argued  by 
the  defendant  before  him,  to  wit,  the  power  of  the  town  coun- 
-cil,  reversed  in  section  3  of  said  ordinance,  whereby  it  may 
^ive  permission  to  any  one  to  cut  down  trees  in  the  town,  vio- 
lates the  fourteenth  amendmerft  of  the  United  States  consti- 
tution." 

There  must  be  some  misprint  in  the  last  ground  of  appeal. 
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especially  in  reference  to  the  word  "  reversed."  But  as  there 
is  no  question  before  this  court,  arising  under  the  third  clause 
of  the  ordinance,  which  allows  permission  to  be  given  to  some 
persons  and  not  to  all,  to  cut  down  trees,  etc.,  within  the  cor- 
porate limits,  it  will  not  be  necessary  to  consider  now  whether 
it  violates  the  fourteenth  amendment  of  the  constitution  of 
the  United  States. 

The  first  exception  complains  that  a  citizen  of  the  corpora- 
tion,  who  owned  cleared  land  in  excess  of  the  limit  imposed 
by  the  ordinance  at  the  time  of  its  passage,  was  not  bound  to 
conform  to  the  restriction  as  to  the  amount  to  be  cultivated 
for  general  agricultural  purposes,  without  allegation  and  proof 
that  such  cultivation  was  negligent,  or  of  such  a  character  as 
to  create  a  nuisance.  As  it  seems  to  us,  this  view  ignores  en- 
tirely the  existence  of  the  ordinance.  Undoubtedly,  as  a  rule, 
every  man  may  cultivate  his  own  land  in  his  own  way,  but 
even  in  that  case  he  may  use  his  land  in  such  manner  as  to 
amount  to  a  "nuisance,"  indictable  at  common  law.  That, 
however,  does  not  touch  the  question  under  the  ordinance 
passed  by  virtue  of  the  powers  conferred  upon  the  corporate 
autliorities  by  the  legislature  "  for  preserving  the  health,  peace, 
order,  and  good  government  of  the  town."  The  ordinance,  by 
its  declared  purpose,  was  a  police  regulation  for  preserving  the 
health  of  Summerville,  a  small  town  in  the  pines,  about  twenty 
miles  out  of  Charleston,  which  affords  a  convenient  summer 
resort  for  health.  Assuming,  for  the  present,  that  the  town 
council  had  the  power  to  pass  the  ordinance,  no  question  can 
be  made  whether  "a  nuisance"  had  been  created,  nor  whether 
the  restrictions  complained  of  were  necessary  to  accomplish 
the  purpose  in  view.  It  was  their  exclusive  right  to  judge 
what  was  "necessary  and  requisite"  to  preserve  the  health  of 
the  town:  1  Dillon  on  Municipal  Corporations,  sec.  146,  and 
authorities  in  note. 

The  second  exception  makes  the  objection  that  the  legisla- 
ture has  not  conferred  and  could  not  confer  on  the  town  coun- 
cil any  authority  to  prevent  the  usual  proper  use  of  cleared 
lands  by  the  owner,  without  full  compensation  paid  to  him. 
The  state,  through  the  law-making  body,  certainly  possesses 
the  police  power,  which  from  its  very  nature  has  no  well-de- 
fined limits,  but  must  be  as  extensive  as  the  necessities  which 
call  for  its  exercise.  Judge  Dillon  describes  it  thus:  "  Every 
citizen  holds  his  property  subject  to  the  proper  exercise  of  this 
(police)  power,  either  by  the  state  legislature  directly  or  by 
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public  corporations  to  which  the  legislature  may  delegate  it. 
Laws  and  ordinances  relating  to  the  comfort,  health,  conve- 
nience, good  order,  and  general  welfare  of  the  inhabitants  are 
comprehensively  styled  '  police  laws  or  regulations.'  And  it 
is  well  settled  that  laws  and  regulations  of  this  character, 
though  they  may  disturb  the  enjoyment  of  individual  rights, 
are  not  unconstitutional,  though  no  provision  is  made  for 
compensation  for  such  disturbances.  They  do  not  appropri- 
ate private  property  for  public  use,  but  simply  regulate  its 
proper  use  and  enjoyment  by  the  owner.  If  he  suffers  injury, 
it  is  either  damnum  absque  injuria,  or,  in  the  theory  of  the  law, 
he  is  compensated  for  it  by  sharing  in  the  general  benefits, 
which  the  regulations  are  intended  and  calculated  to  secure. 
The  citizen  owns  his  property  absolutely,  it  is  true.  It  cannot 
be  taken  from  him  for  any  private  use  whatever  without  his 
consent,  nor  for  any  public  use  without  compensation;  still  he 
owns  it  subject  to  this  restriction,  namely,  that  it  must  be  so 
used  as  not  to  injure  others,  and  that  the  sovereign  authority 
may,  by  police  regulations,  so  direct  the  use  of  it  that  it  shall 
not  prove  pernicious  to  his  neighbors  or  the  citizens  generally. 
These  regulations  rest  upon  the  maxim,  Salus  populi  suprema 
est  lex.  This  power  to  restrain  a  private  injurious  use  of  prop- 
erty is  very  different  from  the  right  of  eminent  domain.  It  is 
not  a  taking  of  private  property  for  public  use,"  etc. 

In  the  great  leading  case  upon  the  subject,  of  Commonwealth 
V.  Alger,  7  Cush.  85,  Chief  Justice  Shaw  said:  "Rights  of 
property,  like  all  other  social  and  conventional  rights,  are  sub- 
ject to  such  reasonable  limitations  in  their  enjoyment  as  shall 
prevent  them  from  being  injurious,  and  to  such  reasonable 
restraints  and  regulations  established  by  law  as  the  legislature, 
tinder  the  governing  and  controlling  power  vested  in  them  by 
the  constitution,  may  think  necessary  or  expedient.  This  is 
very  different  from  the  right  of  eminent  domain, — the  right 
of  a  government  to  take  and  appropriate  private  property  to 
public  use  whenever  the  public  exigency  requires  it;  which 
can  be  done  only  on  condition  of  providing  a  reasonable  com- 
pensation therefor.  The  power  we  allude  to  is  rather  the 
police  power,  the  power  vested  in  the  legislature  by  the  consti- 
tution to  make,  ordain,  and  establish  all  manner  of  wholesome 
an  (^reason  able  laws,  statutes,  and  ordinances,  either  with  pen- 
alties or  without,  not  repugnant  to  the  constitution,  as  they 
shall  judge  to  be  for  the  good  and  welfare  of  the  common- 
wealth, and  of  the  subjects  of  the  same.     It  is  much  easier  to 
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perceive  and  realize  the  existence  and  sources  of  this  power 
than  to  mark  its  boundaries  or  to  prescribe  limits  to  its  exer- 
cise," etc. 

It  would  seem  that  these  authorities  are  conclusive  of  the 
right  of  the  state,  in  the  exercise  of  the  police  power,  to  make 
the  restriction  complained  of.  If  the  legislature  itself  had 
passed  the  Summerville  ordinance  just  as  it  stands,  it  could 
not,  as  we  think,  be  doubted  that  it  was  a  constitutional  exer- 
cise of  the  police  power.  It  is  said,  however,  that  it  was  a 
mistake  to  suppose  that  the  cultivation  of  the  soil  in  certain 
crops  was  dangerous  to  health,  and  therefore  the  restriction 
was  not  a  "proper"  one.  We  suppose  that  the  cultivation 
inhibited  must  have  been  considered  as  dangerous  to  health 
in  the  locality  of  Summerville.  But  be  that  as  it  may,  it  was 
a  question  for  the  law-making  body.  "The  judiciary  can 
only  arrest  the  execution  of  a  statute  when  it  conflicts  with 
the  constitution.  It  cannot  run  a  race  of  opinions  upon  points 
of  right  reason  and  expediency  with  the  law-making  power": 
Cooley's  Constitutional  Limitations,  201.  Assuming  that  the 
legislature  had  the  power  to  pass  the  Summerville  ordinance, 
there  can  be  no  doubt  that  it  had  the  right  to  delegate  that 
power  to  the  municipal  authorities  of  Summerville  as  the  gov- 
ernmental agent  of  the  state  within  the  corporate  limits  of  the 
town.  "  The  preservation  of  the  public  health  and  safety  is 
often  made  a  matter  of  municipal  duty,  and  it  is  competent 
for  the  legislature  to  delegate  to  municipalities  the  power  to 
regulate,  restrain,  and  even  suppress  particular  branches  of 
business,  if  deemed  necessary  for  the  public  good":  See  1  Dil- 
lon on  Municipal  Corporations,  3d  ed.,  sec.  144;  Harrison  v. 
Baltimore,  1  Gill,  264. 

The  charter  of  the  town  of  Summerville  has  the  following: 
*'  Sec.  5.  And  the  said  intendant  and  wardens  shall  have  full 
power,  under  their  corporate  seal,  to  make  all  such  rules,  by- 
laws, and  ordinances  respecting  the  roads,  streets,  markets, 
public  spring,  and  police  of  said  village  as  shall  appear  to 
them  necessary  and  requisite  for  the  security,  welfare,  and 
convenience  of  said  village,  or  for  preserving  health,  peace, 
order,  and  good  government  within  the  same,"  etc.  This  pro- 
vision was  adopted  from  the  charter  of  the  town  of  Newberry, 
and  seems  to  be  as  full  and  comprehensive  as  municipal  char- 
ters generally  are.  We  think  that  the  legislature  intended  to 
give  to  the  city  council  of  Summerville  all  the  police  powers 
it  possessed,  to  be  exercised  within  the  corporate  limits  of  the 
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town.  As  was  said  by  the  court  in  the  case  of  Harrison  v. 
Baltimore,  1  Gill,  264:  "  By  its  charter,  the  city  of  Baltimore 
was  vested  with  full  power  and  authority  to  make  all  ordi- 
nances necessary  to  preserve  the  health  of  the  city.  The 
transfer  of  this  salutary  and  essential  power  is  given  in  terms 
as  explicit  and  comprehensive  as  could  have  been  used  for 
«uch  a  purpose.  To  accomplish  within  the  specified  territo- 
rial limits  the  objects  enumerated,  the  corporate  authorities 
were  clothed  with  all  the  legislative  powers  which  the  general 
assembly  could  have  exercised.  Of  the  degree  of  necessity 
for  such  municipal  legislation,  the  mayor  and  city  council  of 
Baltimore  were  the  exclusive  judges.  To  their  sound  discre- 
tion is  committed  the  selection  of  the  means  and  manner 
{contributory  to  the  end)  of  exercising  the  powers  which  they 
might  deem  requisite  to  the  accomplishment  of  the  objects  of 
which  they  were  made  the  guardians,"  etc.:  1  Dillon  on  Mu- 
nicipal Corporations,  sec.  144;  City  Council  v.  Baptist  Churchy 
4  Strob.  310;  State  ex  rel.  Copea  v.  City  of  Charleston,  10  Rich. 
502. 

The  third  exception  complains  that  the  ordinance  is  "  un- 
equal and  unjust,  in  that  it  permits  the  owner  of  one  fourth 
or  one  half  of  one  acre  of  land  to  cultivate  one  fourth  or  one 
half  of  his  possessions,  and  denies  the  owner  of  six  acres  the 
right  to  cultivate  more  than  one  forty-ninth  of  his  lands."  The 
second  clause  of  the  ordinance  declares  what  shall  be  the  max- 
imum quantity  of  land  it  shall  be  lawful  for  any  family  to 
cultivate  in  ordinary  agricultural  crops.  Section  12,  article 
1,  of  our  constitution  declares  "  that  no  person  shall  be  sub- 
jected in  law  to  any  other  restraint  or  disqualification,  in  re- 
gard to  any  personal  rights,  than  such  as  are  laid  upon  others 
tinder  like  circumstances."  And  the  fourteenth  amendment 
of  the  constitution  of  the  United  States  provides,  among  other 
things,  "that  no  state  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws,"  etc.  Under 
these  provisions,  one  or  both,  it  is  contended,  that  the  section 
of  the  ordinance  which  fixes  a  maximum  of  soil  to  be  culti- 
vated is  unconstitutional,  —  being,  as  alleged,  "unequal  and 
cinjust,"  in  that  the  maximum  allowed  is  the  same  for  all 
citizens,  without  regard  to  their  "  possessions,"  respectively. 

Tlie  intent  of  the  ordinance  was  to  limit  to  a  certain  point 
the  cultivation  of  certain  crops;  and,  as  it  seems  to  us,  the 
•question  of  "equality"  should  be  determined,  not  bj  the 
number  of  acres  a  citizen  may  happen  to  own,  but  by  the  limit 
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imposed,  which,  it  is  admitted,  is  precisely  the  same  upon  all. 
It  is  miU.'^est  that  the  object  was,  not  to  impose  a  burden  on 
the  citizeuA  in  the  nature  of  a  tax,  which,  of  course,  would  have 
to  be  levied  in  proportion  to  property,  but  to  limit  the  cultiva- 
tion of  the  soil,  with  a  view  to  the  preservation  of  the  health 
of  the  town.  A  restriction  only  according  to  the  quantity  of 
land  owned,  as  suggested,  would  certainly  have  failed  in  accom- 
plishing the  purpose  in  view;  and  possibly  might  have  been  ob- 
noxious to  the  very  objection  made  here,  —  as  creating  a  distinc- 
tion among  citizens,  dependent  upon  the  amount  of  lands  owned 
by  them  respectively.  Although  the  citizens  may  own  land& 
within  the  corporate  limits  in  diflFerent  amounts,  some  more 
and  some  less,  yet  in  that  regard  we  are  obliged  to  consider 
that  they  are  all  "under  like  circumstances,"  and  the  amount 
of  soil  allowed  to  be  cultivated  in  particular  crops  being  the 
same  to  all,  we  cannot  hold  that  this  section  of  the  ordinance 
is  unconstitutional  on  the  ground  of  "  inequality  "  in  its  pro- 
visions. 

It  is  further  contended  in  the  argument,  that  the  ordinance 
was  unconstitutional  for  another  reason,  to  wit,  that  it  violated 
the  constitutional  law  of  "equality,"  by  "prohibiting  the  cul- 
tivation of  dry  land  in  one  village  of  the  state  without  includ- 
ing in  the  act  all  its  towns  and  villages  like  situated  and 
under  like  circumstances.  A  nuisance  in  one  place  must  be 
a  nuisance  in  every  other  place  in  like  circumstances."  A& 
we  have  endeavored  to  show,  there  is  no  question  of  actual 
nuisance  in  the  case.  The  town  council,  which  alone  had  the 
right  to  judge,  deemed  the  ordinance  necessary  to  preserve 
the  health  of  the  town,  and  we  have  no  right  to  review  that 
judgment  In  reference  to  the  local  character  of  the  ordi- 
nance, it  can  hardly  be  necessary  to  say  more  than  repeat 
what  was  said  in  Utsey  v.  Hiott,  30  S.  C.  365;  14  Am.  St  Rep. 
910.  "  The  local  character  of  the  act  does  not  make  it  neces- 
sarily unconstitutional.  While  there  may  be  some  just  objec- 
tion to  local  laws  in  general,  it  is  well  established  that  the 
authority  that  legislates  for  the  state  at  large  must  determine 
whether  particular  rules  shall  extend  to  the  whole  state  and 
all  its  citizens,  or,  on  the  other  hand,  to  a  subdivision  of  the 
state  or  a  single  class  of  its  citizens.  The  circumstances  of  a 
particular  locality,  or  the  prevailing  sentiment  in  that  section 
of  the  state,  may  require  or  make  acceptable  different  police 
regulations  from  those  demanded  in  another.  As  Mr.  Justice 
Mclver  said  in  the  case  of  SlaU  v.  Berlin,  21  S.  C.  296,  53 
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Am.  Rep.  677:  'The  whole  matter  is  well  summed  np  in  a 
note  to  1  Cooley's  Constitutional  Limitations,  2d  ed.,  390:  "  To 
make  a  statute  a  public  law  of  general  obligation,  it  is  not  ne- 
cessary that  it  should  be  equally  applicable  to  all  parts  of  the 
state;  all  that  is  required  is,  that  it  shall  apply  equally  to  all 
persons  within  the  territorial  limits  described  in  the  act""* 
(and  authorities). 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed.  

Constitutional  Law  —  Municipal  Ookporations  —  Ordinancbs  Rkou- 
LATiNO  A  Pabticulab  BUSINESS.  — The  power  to  pass  ordinances  relating  to 
health  uid  sanitary  matters  conferred  upon  a  municipal  corporation  by  ex- 
press grant  can  be  exercised  in  the  cases  and  to  the  extent  allowed  by  the 
act:  Huenng  v.  Rock  Island,  128  III.  465;  15  Am.  St.  Rep.  129,  and  note;  Ex 
parte  Byrd,  84  Ala.  17;  5  Am.  St.  Rep.  328,  and  note.  The  legislature  may 
authorize  a  municipal  corporation  to  make  by-laws  for  local  objects:  7^anner 
T.  TrusUea,  5  Hill,  121;  40  Am.  Dec.  337. 

Statutes  —  Local  —  When  not  Unconstitutional An  act,   though 

local  and  special  in  its  application,  where  the  accomplishment  of  its  principal 
object  would  be  very  difficult  if  not  impossible,  may  not  be  obnoxious  to  a 
constitutional  requirement  that  the  legislature  may  not  pass  local  or  special 
laws:  Richman  v.  Supervisors,  77  Iowa,  513;  14  Am.  St.  Rep.  308,  and  note. 
The  legislature  may  pass  laws  which  affect  only  certain  localities,  but  it  can- 
not go  further,  and  exempt  persons  from  the  operation  of  such  laws:  Utsey  v. 
Hkat,  30  S.  C.  360;  14  Am.  St.  Rep.  910,  and  note;  extended  note  to  SUUe 
▼.  EUet,  21  Am.  St.  Rep.  782. 


Chablbston,  Cincinnati,  and  Chicago  Kailboad 
Company  v.  Leech. 

[33  South  Cabolina,  175.] 

CoNsiDKBATiON  TOR  CONVEYANCE  Of  Land,  or  of  an  Interest  therein,  need 
not  be  in  money,  but  may  consist  of  anything  deemed  by  the  parties  to 
be  of  value.  A  person  owning  land  along  and  through  which  a  railroad 
is  proposed  to  be  built  may,  in  consideration  of  the  benefit  which  he  be- 
lieves will  result  to  him  from  its  construction,  execute  a  release  or  con- 
veyance of  the  right  to  enter  upon  his  lands,  and  to  construct  and  main- 
tain such  railway,  and  to  use  for  its  purposes  a  designated  strip  of  land. 
Such  consideration  is  sufficient  to  support  a  conveyance,  though  a 
statute  of  the  state  forbids  any  jury  impaneled  to  determine  the  com- 
pensation to  which  a  land-owner  may  be  entitled  from  taking  into  ac- 
count any  benefit  which  he  may  derive  from  the  construction  of  a  rail- 
way. 

Co-tenancy.  —  A  Grant  by  a  Mother  to  a  railway  company  of  a  right  of 
way  over  lands  of  which  she  is  a  tenant  in  common  with  her  children, 
who  reside  with  her,  cannot  have  any  effect  whatever  on  their  rights 
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▲  OO-TBNAMT  MAT  COMPEL  A  PARTITION  0»  LaUDS  OF   A  CO-TENANCT,  thongh 

another  co-tenant  does  not  desire  it. 

A  Okakt  or  A  Thing  Implies  the  Right  to  All  the  Means  or  Ea- 
JOTINQ  It,  bo  far  as  the  grantor  was  posses-sed  of  those  means. 

Co-tenant  hat  be  Compelled  to  SscaRE  a  Partition,  by  a  grantee  to 
whom  he  has  conveyed  an  interest  in  severalty;  and  therefore,  where  a 
oo-tenaat  had  given  a  railway  company  the  right  to  enter  upon  land  and 
eonstract  and  maintain  a  railway,  it  was  held  that  the  company  could 
sustain  an  action  against  the  grantor  and  his  co-tenants  to  compel  the 
partition  of  the  land,  for  the  purpose  of  ascertaining  whether  the  portion 
assigned  to  the  grantor  would  embrace  the  lands  over  which  the  right 
of  way  was  granted. 

Co-TENANOT.  — A  OrANTEB  TROM  OnB  07  SEVERAL  Co-TBNANTS  07  AN  IN- 
TEREST IN  Setbraltt  in  a  portion  of  the  lands  of  a  co-tenancy  may 
compel  his  grantor  and  the  other  co-tenants  to  partition  their  lands,  in 
order  that  it  may  be  ascertained  whether  or  not  the  portion  thus  granted 
will  be  awarded  to  the  grantor,  and  his  grant  thereby  made  eflfeetive. 

Ovtenanot.  —  A  proceeding  to  obtain  compensation  for  lands  taken  and 
used  by  a  railway  company  will  be  suspended  until  a  partition  of  the 
lands  of  the  co-tenancy  is  made,  where  such  company  has  received  from 
one  of  the  co-tenants  a  grant  of  the  right  to  construct  a  railroad  over 
lands  belonging  to  the  co-tenancy. 

Action  against  Mrs.  Leech  and  her  four  children  to  conopel 
the  partition  of  certain  lands  over  which  she  had  granted 
plaintiff  permission  to  construct  and  maintain  its  railway. 
Judgment  for  the  defendants. 

O.  W,  S.  Hartf  for  the  appellant. 

C.  E.  Spencer,  for  the  respondent. 

McIvER,  J.  The  defendant,  M.  Elizabeth  Leech,  with  her 
four  minor  children,  her  co-defendants  herein,  are  the  owners, 
AS  tenants  in  common,  of  a  certain  tract  of  land  which  de- 
scended to  them  as  heirs  at  law  of  Joseph  W.  Leech,  deceased, 
through  and  over  which  tract  the  plaintiff's  railroad  has  been 
constructed.  On  the  4th  of  May,  1887,  the  said  M.  Elizabeth 
Leech,  by  her  writing  under  seal,  "  being  desirous  of  promot- 
ing the  building  of  said  railroad,  and  also  for  and  in  consid- 
eration of  the  sum  of  one  dollar,"  the  receipt  of  which  was 
acknowledged,  "conveyed,  released,  and  surrendered  "  to  the 
plaintiff  "the  right  and  privilege  ....  to  enter  upon  each 
and  every  parcel  of  land  belonging  to  or  held  by  me,  the  said 
M.  Elizabeth  Leech,  wheresoever  the  same  may  be  situate,  and 
through  which  they  ....  may  desire  to  construct  a  railroad, 
-with  the  right  and  privilege  to  lay  out  on  the  line  of  said  road, 
for  its  construction  and  all  the  uses  thereof,  a  strip  of  land  not 
exceeding  fifty  feet  on  each  side  of  said  road,  to  be  measured 
from  the  center  thereof." 
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This  conveyance  or  release  contained  certain  reservations 
and  conditions  for  the  benefit  of  Mrs.  Leech,  which  it  is  not  ma- 
terial to  state.  The  railroad  having  been  completed  through 
and  over  said  tract  of  land  in  October,  1888,  and  its  operation 
commenced,  the  minor  defendants,  by  their  guardian  ad  liteirif 
on  the  13th  of  August,  1889,  filed  their  petition  in  the  court  of 
common  pleas,  "praying  that  a  jury  might  be  impaneled  to  as- 
sess and  determine  the  compensation  that  should  be  awarded 
to  them  for  their  interest,  being  two  thirds  thereof,  in  the  strip 
of  land,  the  right  of  way  over  which  was  released  and  conveyed 
to  the  plaintiff  herein  by  the  said  M.  Elizabeth  Leech,  whose 
interest  was  one  third  therein,  and  also  praying  an  assessment 
for  damages  to  the  whole  tract.  And  the  petitioners  in  the 
said  petition  aver  and  charge  that  said  tract  of  land,  because 
of  said  release,  and  the  construction  of  said  railroad- bed  over 
and  along  the  strip  described,  has  been  injured  and  damaged 
in  the  sum  of  two  thousand  four  hundred  dollars."  Upon  the 
filing  of  this  petition,  an  order  was  granted,  directing  that  a 
jury  be  impaneled  for  the  purpose  of  making  the  assessment 
demanded. 

Thereupon  this  action  was  commenced  to  enjoin  and  re- 
strain any  further  proceedings  under  said  petition  for  assess- 
ment of  damages,  until  partition  of  the  said  land  can  be  made, 
and  for  this  purpose  judgment  is  demanded  that  a  writ  of  par- 
tition may  be  issued,  requiring  the  commissioners  to  allot  to 
the  said  M.  Elizabeth  Leech  "the  one-third  part  in  value  of 
the  said  lands,  including  that  portion,  if  it  can  be  done,  upon 
which  she  executed  to  this  plaintiff^  the  release  aforesaid,  and 
to  allot  to  the  minor  defendants  herein  the  remaining  portion 
of  the  said  land,  either  individually  or  as  tenants  in  common, 
as  to  the  court  may  seem  just.  And  if  the  lands  cannot  be  so 
allotted,  that  said  easement  shall  be  entirely  upon  the  lands  set 
apart  to  the  said  M.  Elizabeth  Leech,  then  that  the  said  ease- 
ment, and  any  and  all  damages  therefrom,  be  adjudged  to  be 
a  charge  on  the  interest  of  the  said  M.  Elizabeth  Leech  in  the 
tract  of  land  hereinabove  described." 

In  the  complaint,  in  addition  to  the  facts  above  stated,  to- 
gether with  other  allegations  not  material  to  be  mentioned,  it 
is  alleged  that  the  release  was  executed  for  valuable  consider- 
ation, and  that  the  said  M.  Elizabeth  Leech  "  was  in  the  sole 
charge,  management,  and  control  of  the  said  lands,  and  was 
acting  as  owner  thereof,"  at  the  time  she  executed  said  re- 
lease, and  that  the  said  minor  defendants  resided  with  their 
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mother,  and  were  under  her  protection  and  control ";  but  in 
the  answer  it  is  denied  that  there  was  any  valuable  consid- 
eration for  the  release;  and  while  defendants  admit  that  they 
were  residing  together  as  one  family,  they  deny  any  assump- 
tion by  Mrs.  Leech  of  the  management  or  control  of  her  chil- 
dren, or  management  or  control  or  ownership  of  said  land, 
other  than  that  incident  to  the  relationship  of  the  parties;  and 
they  especially  deny  that  she  acted  as  the  owner  of  the  land, 
either  in  her  own  right  or  as  guardian  of  her  children. 

It  is  stated  in  the  "  case  "  that  "  by  request  of  counsel  the 
hearing  was  simply  upon  the  pleadings  and  the  release  of  right 
of  way,"  —  whatever  that  may  mean, — but,  as  we  understand 
it,  the  case  was  heard  by  the  circuit  judge  without  any  evi- 
dence except  such  as  could  be  derived  from  the  pleadings  and 
the  terms  of  the  release,  who  rendered  a  decree  dismissing  the 
complaint,  apparently  because  he  regarded  the  release  as  vol- 
untary, and  because  Mrs.  Leech  had  not  thereby  either  ex- 
pressly or  by  implication  bound  herself  to  seek  partition  of  the 
land,  which,  in  his  judgment,  was  not  contemplated  by  either 
of  the  parties  at  the  time. 

From  this  judgment  plaintiff  appeals,  upon  the  following 
grounds,  substantially:  1.  Because  of  error  in  holding  that  the 
release  was  voluntary  and  without  valuable  consideration;  2. 
In  holding  that  partition  was  not  contemplated  by  either  of 
the  parties  at  the  time;  3.  In  not  holding  that  Mrs.  Leech  had 
such  absolute  control  and  management  of  the  land  as  would 
authorize  her  to  release  the  right  of  way  in  behalf  of  her  co- 
tenants  as  well  as  herself;  4.  In  not  adjudging  that  the  writ 
of  partition  should  issue  as  prayed  for  in  the  complaint. 

It  seems  to  us  that  the  circuit  judge  erred  in  holding  that 
the  release  was  voluntary,  that  is  to  say,  without  any  valuable 
consideration.  There  was  no  testimony  upon  this  subject,  ex- 
cept that  afforded  by  the  terms  of  the  paper;  and  to  say  noth- 
ing of  the  fact  that  the  seal  imported  a  consideration,  it  seems 
to  us  that  the  terms  of  the  paper  show  that  there  was  a  valu- 
able consideration.  Of  course  such  a  consideration  need  not 
necessarily  be  in  the  shape  of  money,  but  may  consist  of  any- 
thing deemed  by  the  parties  to  be  of  value,  and  whether,  in 
the  opinion  of  the  court,  it  was  suflficient,  is  not  a  question  to 
be  considered;  and  if  it  were,  there  is  no  evidence  before  us 
upon  which  such  a  question  could  be  determined.  All  that 
we  know  is,  that  for  a  consideration  deemed  sufficient  by  Mrs. 
Leech,  she  executed  the  release,  and  the  only  question  before 
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us  is  as  to  the  quality,  and  not  as  to  the  quantity,  of  the  con- 
sideration. 

It  is  quite  certain  that  the  release  was  either  intended  as  a 
free  gift  to  the  railroad  company  by  Mrs.  Leech,  or  that  she  was 
moved  by  some  consideration  deemed  by  her  of  sufficient  value 
to  induce  her  to  surrender  a  certain  portion  of  her  rights  to 
the  company.  There  is  certainly  no  reason  to  suppose  that  a 
free  gift  was  intended.  The  paper  is  not  in  a  form  which 
would  indie«te  such  an  intention.  The  consideration  is  not, 
as  is  usual  where  a  mere  gift  is  intended,  confined  to  the  stereo- 
typed nominal  consideration  of  "  one  dollar,"  but  an  additional 
consideration  is  stated.  The  language  is:  "That  I,  M.  Eliza- 
beth Leech,  being  desirous  of  promoting  the  building  of  said 
raiiroad,  and  also  for  and  in  consideration  of  the  sum  of  one 
dollar,"  etc.  Now,  experience  shows  that  it  is  not  at  all  un- 
common for  persons  owning  lands  along  the  proposed  route  of 
a  railroad,  moved  by  considerations  of  some  supposed  benefit 
to  themselves  or  their  property  by  reason  of  the  construction 
of  the  road  through  or  near  their  land,  to  execute  just  such  re- 
leases as  this;  and  these  supposed  benefits  or  advantages  which. 
th<j  land-owner  counts  upon  receiving  from  the  construction  of 
the  railroad  constitute  a  valuable  consideration  just  as  much 
as  a  given  sum  of  money.  It  seems  to  us  that  the  terms  of 
the  release  show  that  this  was  the  real  consideration  which 
moved  Mrs.  Leech  to  execute  it,  and  that  it  was  not  intended 
as  a  free  gift  to  the  company,  but  was  based  upon  what  she 
regarded  as  a  sufficient  valuable  consideration. 

It  is  contended,  however,  that  the  statute  providing  for  the 
mode  of  acquiring  the  right  of  way  (Gen.  Stats.,  sec.  1552)  ex- 
pressly forbids  the  jury  impaneled  to  determine  the  compen- 
sation to  which  the  land-owner  may  be  entitled  from  taking 
into  the  account  any  benefit  which  the  owner  may  derive  from 
the  construction  of  the  railroad.  This  is  quite  true,  but  it  is 
difficult  to  see  how  it  applies  to  the  question  under  consider 
ation.  The  provisions  of  the  statute  only  apply  where  there 
is  an  absence  of  any  agreement  between  the  land-owner  and 
the  railroad  company.  In  such  a  case,  it  may  be  all  right  and 
proper  that  the  land-owner  shall  not  be  compelled  to  accept 
any  supposed  benefits  which  may  accrue  to  him  as  a  part  of 
his  compensation  for  the  invasion  of  his  rights  of  property 
witho^  his  consent.  But  there  is  certainly  nothing  in  the 
statute  which  forbids  a  land-owner  from  making  any  lawful 
contract  with  a  railroad  company  in  regard  to  the  right  of  way 
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over  his  lands.  He  may  sell  the  right  of  way  for  a  given  8un> 
of  money,  or  he  may  release  such  right  for  any  other  valuable 
consideration,  or  he  may  make  a  free  gift  of  it.  If  a  vali<l 
contract  for  the  sale  or  release  of  the  right  of  way  is  made, 
based  upon  a  valuable  consideration,  the  courts  will  enforce  it 
just  like  any  other  contract,  and  will  hold  the  party  making 
it  to  all  its  legal  consequences. 

The  second  ground  of  appeal  will  be  passed  over  until  we 
come  to  consider  the  fourth  ground,  which  presents  the  real 
question  in  the  case. 

The  third  ground  of  appeal  clearly  cannot  be  sustained. 
The  terms  of  the  release  show  that  Mrs.  Leech  did  not  even 
undertake  to  release  or  convey  any  of  the  rights  of  her  minor 
children,  which  she  unquestionably  had  no  power  to  do.  It 
only  purports  to  release  and  convey  her  own  rights,  and  can- 
not have  any  effect  whatever  upon  the  rights  of  her  co-tenants,^ 
her  minor  children. 

In  considering  the  main  question  in  the  case,  it  will  be, 
perhaps,  best  to  state,  first,  certain  well-settled  propositions, 
which  need  no  authority  to  sustain  them.  There  can  be 
no  doubt  that  any  one  of  several  tenants  in  common  may, 
by  proper  proceedings  for  partition,  have  his  share  or  in- 
terest in  the  common  property  separated,  so  that  he  may 
enjoy  the  same  in  severalty;  and  there  is  as  little  doubt  that 
this  may  be  done  even  where  the  other  co-tenants  do  not  de- 
sire a  partition.  If  the  parties  are  all  sui  juris,  they  may 
make  such  partition  by  agreement  amongst  themselves;  but 
if  they  are  not,  or  if  some  of  the  co-tenants  refuse  to  make  par- 
tition, the  tenant  desiring  to  have  his  share  in  severalty  may 
go  into  court  and  demand  a  partition,  which  will  be  enforced 
by  proper  orders  to  that  end.  This  being  the  case,  there  can 
be  no  doubt  that  Mrs.  Leech  had  the  power  to  enforce  partition 
of  the  land  in  question,  even  though  the  other  co-tenants  do 
not  desire,  as  they  say  in  their  answer,  to  have  the  partition 
made. 

The  real  question,  then,  in  this  case  is,  whether  the  plaintiff 
has  any  equity  to  require  Mrs.  Leech  to  exercise  her  conceded 
power  to  demand  partition,  in  order  that  the  plaintiff  may  have 
and  enjoy  the  full  benefit  of  the  grant  which  she  has  made  to 
the  plaintiff.  The  authorities  cited  in  the  argument  of  appel- 
lant's counsel,  to  which  may  be  added  the  case  of  Sheets 
T.  Selden'i  Lessee,  2  Wall.  177,  fully  sustain  the  proposition, 
"  that  where  a  thing  is  granted,  the  grant  implies  a  right  to 
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all  the  means  of  enjoying  it,  so  far  as  the  grantor  was  pos- 
sessed of  those  means";  or,  as  it  is  more  fully  expressed  by 
Mr.  Justice  Field  in  Sheets  v.  Seidell's  Lessee,  2  Wall.  177: 
*'  The  true  rule  on  the  subject  is  this,  that  everything  essen- 
tial to  the  beneficial  use  and  enjoyment  of  the  property  des- 
ignated is,  in  the  absence  of  language  indicating  a  difierent 
intention  on  the  part  of  the  grantor,  to  be  considered  as  pass- 
ing by  the  conveyance."  Now,  in  this  case  the  thing  granted 
was  the  right  of  way  for  a  railroad  over  a  tract  of  land  in 
which  the  grantor  had  an  undivided  one-third  interest;  and 
it  certainly  was  essential  to  the  beneficial  use  and  enjoyment 
of  the  thing  granted  that  the  undivided  interest  of  the  grantor 
should  be  severed  from  that  of  her  co-tenants  in  order  that 
the  grantee  might  know  whether  any,  and  if  so,  how  much> 
of  its  road  ran  over  the  lands  of  others,  and  how  much  of  it 
was  embraced  in  the  land  of  its  grantor.  This  could  only  h& 
ascertained  by  means  of  a  partition  which  the  grantor  had  tho 
means  of  enforcing,  and  was,  therefore,  under  the  rule  above 
stated,  bound  to  enforce,  as  the  grantee,  not  having  any  such 
interest  in  the  land  itself  as  would  authorize  it  to  demand 
partition,  had  no  means  of  doing. 

It  seems  to  us,  therefore,  that  the  circuit  judge  was  in  error 
in  holding  that  partition  was  not  contemplated  by  either  of 
the  parties  at  the  time  of  the  execution  of  the  release.  For 
if,  as  we  have  seen,  "  everything  essential  to  the  beneficial  use 
and  enjoyment  of  the  property  designated  is,  in  the  absence 
of  language  indicating  a  different  intention  on  the  part  of  the 
grantor,  to  be  considered  as  passing  by  the  conveyance,"  and 
if  the  partition  was  "  essential  to  the  beneficial  use  "  of  the 
right  of  way,  then  clearly  that  must  be  regarded  as  in  the 
contemplation  of  the  parties  at  the  time,  as  it  cannot  be  pre- 
tended that  there  is  any  language  in  the  release  indicating  a 
different  intention  on  the  part  of  the  grantor.  And  for  a  like 
reason,  we  think  there  was  error  in  refusing  the  prayer  for  par- 
tition and  dismissing  the  complaint.  See  also  the  case  of 
Steedman  v.  Weeks,  2  Strob.  Eq.  145,  49  Am.  Dec.  660,  which, 
though  not  exactly  in  point,  is  quite  suggestive,  —  especially 
the  language  of  Dunkin,  chancellor,  hereinafter  quoted.  In 
that  case  Steedman  bought  from  Weeks  one  half  of  all  the 
saw-timber  on  a  certain  tract  of  land  owned  by  Weeks,  and 
the  Dill  was  for  partition  of  the  timber,  which  was  granted, 
Dunkin,  chancellor,  using  this  language:  "  The  defendant  sold 
one  half  of  the  timber  for  the  valuable  consideration  of  one 
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thousand  dollars.  He  is  bound  to  afford  his  vendee  every 
practicable  facility  for  enjoying  the  benefit  of  his  purchase." 
So  here,  we  say  that  Mrs.  Leech  sold  the  right  of  way  over  her 
land  to  the  plaintiff,  and  she  is  bound  to  afford  her  vendee 
every  practicable  facility  for  enjoying  the  benefit  of  its  pur- 
chase, by  a  partition  which  she  has  full  means  of  procuring, 
so  that  plaintiff  may  enjoy  the  full  benefit  of  the  right  of  wixy 
which  she  had  conveyed  to  it. 

This  conclusion,  deduced  from  what  we  regard  as  well-set- 
tled legal  principles,  is  also  in  accordance  with  manifest  jus- 
tice and  equity.  If  the  partition  is  ordered,  no  injustice  can 
possibly  result  to  any  of  the  parties;  but  if  it  is  refused,  it 
may  result  in  the  grossest  injustice  to  the  plaintiff.  It  is  con- 
ceded on  all  hands  that  in  no  event  can  Mrs.  Leoch  be  entitled 
to  compensation  or  damages  by  reason  of  the  construction  of 
the  railroad,  for  she  has  released  her  right  thereto.  It  is  like- 
wise conceded  that  the  minor  defendants  are  fully  entitled  to 
such  compensation  and  damages  as  they  may  have  sustained 
by  reason  of  the  construction  of  the  road  over  any  part  of 
their  land;  but  we  do  not  see  how  it  is  possible  for  this  to  be 
determined  until  it  is  ascertained  by  a  partition  what  portion 
of  their  land  has  been  taken  by  the  railroad.  Suppose  the 
proceedings  instituted  by  the  minors  for  compensation  and 
damages  is  allowed  to  proceed  to  final  judgment  before  any 
partition  is  made,  of  course  the  plaintiff  would  be  compelled 
to  pay  to  them  the  amount  so  adjudged;  and  suppose  that 
after  this,  when  partition  is  made,  it  shall  turn  out  that  the 
railroad  does  not  go  through  or  over  any  portion  of  the  land 
allotted  to  the  minors,  but  goes  only  over  the  land  allotted  to 
Mrs.  Leech,  would  not  this  be  the  grossest  injustice  to  the 
plaintiff,  for  in  such  case  the  plaintiff  will  have  been  required 
to  pay  for  a  right  of  way  over  land  for  which  it  holds  a  grant, 
and  to  persons  who,  as  it  turns  out,  are  not  entitled  to  a  foot 
of  the  land  over  which  such  right  of  way  has  been  paid  for. 
But  if  the  partition  is  first  made,  no  possible  injustice  can  re- 
sult to  any  one.  If  the  land  covered  by  the  track  of  the  rail- 
road is  allotted  to  Mrs.  Leech,  then  the  plaintiff  would  have 
nothing  to  pay,  having  her  grant  for  the  same;  and  if,  on  the 
other  hand,  the  whole  or  any  part  of  the  land  covered  by  the 
railroad  is  allotted  to  the  minors,  then  the  plaintiff  would 
have  to  pay  them  for  the  same,  as  it  would  then  appear  that 
it  was  their  property  which  had  been  taken,  and  they  would 
be  clearly  entitled  to  compensation  therefor. 
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It  seems  to  us,  therefore,  that  the  judgment  below  must  be 
reversed  and  the  case  remanded,  for  the  purpose  of  enabling 
the  circuit  court  to  proceed  with  the  partition,  in  the  mean  time 
suspending  any  further  proceedings  under  the  partition  filed 
by  the  minor  defendants  for  compensation  and  damages  until 
the  partition  has  been  eflfected.  The  question  as  to  how  the 
partition  shall  be  made,  and  the  claim  made  by  the  complaint 
to  subject  the  share  of  Mrs.  Leach  to  the  payment  of  any 
amount  which  the  plaintiff  may  be  required  to  pay  the  minor 
oo-tenants  by  way  of  compensation  or  damages,  not  having 
been  considered  by  the  court  below,  are  matters  not  now  be- 
fore us,  and  have  not,  therefore,  been  considered. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  reversed,  and  that  the  case  be  remanded  for 
the  purposes  above  indicated. 


CoNSIDKRATtON  TOR  CoNVETANCK  OF  LaND  —  WhKTHES  MoKBT  NbOES 
SART.  —  A  promise  by  a  grantor  is  a  good  consideration  for  a  deed:  Smith 
V.  Allen,  5  Allen,  454;  81  Am.  Dec.  758,  and  note.  Love  and  aflFection  is  a 
sufficient  consideration  for  a  deed  from  father  to  daughter:  Pierson  r.  Arm' 
strong,  1  Iowa,  282;  63  Am.  Dec.  440,  and  note.  A  grantee's  liability  as 
surety  for  a  grantor  is  a  good  consideration  for  a  deed:  Buffom  v.  Oreen,  5 
N.  H.  71;  20  Am.  Dec  562.  Past  illicit  cohabitation -is  a  good  consider- 
ation for  a  deed;  but  a  contract  made  in  consideration  of  future  illicit  cohab- 
itation is  void:  Cusack  v.  White,  2  Mill,  279;  12  Am.  Dec.  669,  and  note.  To 
constitute  a  deed  of  bargain  and  sale,  there  must  be  a  money  consideration: 
Cheney  v.  Watkins,  1  Bar.  ft  J.  627;  2  Am.  Dec  530. 

Co-tenancy  —  Power  ov  Co-tenant  to  Convey  Estate, — A  co-tenant 
cannot  convey  any  greater  title  or  interest  than  he  has:  Tuttle  v.  Campbell, 
74  Mich.  652;  16  Am.  St.  Rep.  652.  An  attempted  dedication  of  common 
property  to  public  use  by  one  co-tenant  does  not  affect  the  rights  of  the 
others:  St.  Louis  v.  Laclede  etc  Co.,  96  Mo.  197;  9  Am.  St.  Rep.  334,  and 
note;  note  to  Benedict  t.  TorreTit,  21  Am.  Str.  Rep.  593. 

Co-tenancy — Right  to  Partition. — Every  co-tenant  Is  entitled  to  de- 
mand partition,  even  though  it  be  injurious  to  the  other  parties  in  interest: 
Donnor  v.  Qtiartermas,  90  Ala,  164;  24  Am.  St.  Rep.  778,  and  note;  Barker 
V.  Jone$,  62  N.  H.  497;  13  Am.  St  Rep.  586,  and  note 
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Kennedy  v.  Gramling. 

[83  South  Carolina,  867.] 

Statutk  of  Frauds.  —  A  Defect  in  the  Description  or  Real  Propertt 
in  a  contract  or  memorandum  of  sale  may  be  Bopplied  by  evidence  show- 
ing the  situation  and  surrounding  circumstances  of  the  parties;  and  if 
from  such  evidence  it  is  apparent  that  both  parties  referred  to  the  same 
property,  the  requirements  of  the  statute  of  frauds  are  fulfilled,  and 
parol  evidence  may  be  resorted  to  for  the  purpose  of  designating  the  par> 
ticular  piece  of  property  to  which  the  parties  so  referred. 

Statute  of  Frauds  —  Descrifiion  of  Realty.  —If  a  person  in  writing, 
offers  another  a  specified  price  for  property,  without  describing  it  other* 
wise  than  by  stating,  in  connection  with  his  offer,  that  if  it  is  accepted, 
deeds  and  papers  should  be  sent  for  exauiination,  and  if  not  accepted, 
that  be  is  "ready  at  any  time  to  settle  for  the  year's  rent,"  and  the 
owner  responds  that  he  accepts  the  offer  for  his  house,  clear  of  expenses- 
of  title,  that  the  taxes  are  paid,  and  that  there  is  one  year's  insurance 
on  the  house  which  he  expects  the  purchaser  to  pay,  and  it  further  ap- 
pears by  parol  evidence  that  the  intending  purchaser  was  a  tenant  as  ta 
a  certain  house  and  lot,  the  proposal  and  acceptance  will  be  considered 
aa  relating  to  the  property  of  which  the  purchaser  was  such  a  tenant, 
and  that  property  being  ascertained,  the  offer  and  acceptance  together 
oonstitute  a  memorandum  of  sale  containing  a  anfficient  description  to 
satisfy  the  statute  of  frauds. 

Sales — Offer  must  be  Accepted  without  Qualification. — If  a  pro- 
posal to  buy  real  property  for  a  price  specified,  and  no  more,  is  followed 
by  an  acceptance  providing  that  the  property  ia  to  be  clear  of  expenses 
of  taxes,  and  that  the  purchaser  is  to  repay  one  year's  insurance  which 
has  been  paid  on  the  property,  this  is  not  an  unqualified  acceptance  of 
the  offer,  and  there  is  no  contract  between  the  parties. 

Deed  Signed  "A,  per  B,"  will  be  Presumed  to  have  been  signed  in  the 
presence  and  by  the  authority  of  the  former,  if  he  was  unable  to  read  or 
write,  and  B  was  in  the  habit  of  signing  deeds  for  him,  and  the  per* 
ton*  claiming  under  the  deed  have  been  in  undisturbed  possession  for 
many  years. 

Trust  Deed  Made  to  a  Grantee,  "tor  the  Benefit  and  Behoof  of  thb 
Grantor's  Wife."  is  not  presumed  to  be  upon  the  same  trusts  as  are 
■et  forth  in  an  antenuptial  trust  deed,  whereby  certain  property  was 
Tested  in  the  same  trustee. 

Trust  Deed.  —  Words  of  Inheritanob  are  not  necessary  in  a  conveyance 
▼eating  property  in  a  tmstee,  if  the  purposes  of  the  trust  indicate  that 
an  estate  in  fee  was  intended. 

Judombnt  against  Purchaser  of  Real  Property,  What  Proper.  —  A 
decree  against  a  purchaser  of  real  property  who  has  refused  to  comply 
with  his  contract  of  purchase  may  be  against  him  personally,  making  him 
liable  for  the  amount  which  he  agreed  to  pay,  and  authorizing  process 
for  its  enforcement  against  his  person,  and  in  case  of  his  failure  to  com- 
ply with  the  decree,  to  attachment  for  contempt  of  court. 

Suit  by  a  vendor  to  enforce  an  alleged  contract  of  purchaBe 
of  real  property.  Plaintiff  was  the  owner  of  a  house  and  lot 
on  Spring  Street,  ia  Charleston,  of  which  the  defendant  was 
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her  tenant,  and  she  made  the  offer  to  sell  the  property,  and 
received  the  acceptance  shown  in  the  opinion  of  the  court. 
The  defendant  denied  the  sufficiency  of  the  alleged  purchase 
«nd  sale,  and  further  insisted  that  the  title  of  the  plaintiff  was 
not  marketable.  One  John  Magee  was,  on  August  15,  1854, 
the  owner  of  the  property,  and  a  conveyance  was  executed  at 
that  date,  which  purported  to  be  signed  by  him,  per  Arthur 
Magee,  and  to  be  executed  in  the  presence  of  two  subscribing 
witnesses,  conveying  the  property  to  Charles  R.  Cassidy. 
Cassidy  conveyed  to  P.  J.  Sires.  On  this  latter  conveyance 
was  the  following  indorsement: — 

^*  Mesne  Conveyance  Office,  ) 
Charleston  County.  ) 

"  For  valuable  consideration,  I  hereby  assign  all  my  right, 
title,  and  interest  in  the  property  described  in  the  within  deed 
io  B.  S.  D.  Muckenfuss,  trustee  of  Martha  M.  Sires,  for  the 
tenefit  and  behoof  of  my  wife,  the  said  Martha  M.  Sires. 

"January  1,  1860.  P.  J.  Sires,     [l.  s.] 

"Witness: 
"Henry  Trescot. 
"J.W.Gray. 

"  Personally  appeared  James  W.  Gray,  who  made  oath  that 
lie  saw  P.  J.  Sires  sign,  seal,  and  execute  the  above  assign- 
ment, this  1st  of  January,  1860.  J,  W.  Gray. 

"  Sworn  to  before  me  this  6th  of  February,  1866. 

"Henry  Trescot, 

"N.  P.,  andEx-off.  Magt." 

Muckenfuss,  by  the  antenuptial  settlement  dated  October 
4,  1831,  between  Sires  and  Martha  M.  Ireland,  who  were  then 
ttbout  to  contract  marriage,  had  been  constituted  her  trustee 
as  to  certain  moneys  and  furniture.  The  trust  was  for  the  ben- 
efit of  the  intended  wife  and  the  children  of  the  marriage  then 
contemplated,  and  the  husband  and  wife  were  given  power  to 
apply  any  portion  of  the  trust  fund  to  the  purchase  of  real 
property,  and  "  thereafter  to  revoke  the  uses  therein  limited, 
and  to  declare  new  uses."  There  was  no  evidence,  however, 
to  show  that  the  indorsement  on  the  deed  made  by  P.  J.  Sires 
was  intended  to  convey  property  to  be  held  under  the  same 
truste  mentioned  in  the  antenuptial  settlement,  or  that  it  was 
in  anyway  connected  with  that  settlement  or  its  trusts,  and 
the  contracts  and  dealings  of  the  parties  indicate  the  contrary 
intent.     With  respect  to  the  deed  made  to  Cassidy,  the  evi- 
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dence  established  the  death  of  both  subscribing  witnesses,  as 
well  as  of  John  and  Arthur  Magee;  that  John  could  neither 
read  nor  write,  and  his  son  Arthur  was  in  the  habit  of  signing 
deeds  for  him;  and  that  the  parties  claiming  under  the  deed 
had  held  possession  since  its  execution.  The  master  to  whom 
the  case  was  referred  held  that  the  objection  to  the  mode  in 
which  the  deed  from  John  Magee  was  signed  was  not,  under 
the  circumstances,  a  valid  objection  to  the  title.  As  to  the 
objection  arising  out  of  the  assignment  made  in  the  deed  ta 
Cassidy,  the  opinion  and  decision  of  the  master  were  as  fol- 
lows: — 

"The  counsel  for  the  defendant  contends  that  the  assign* 
ment  by  Peter  J.  Sires  on  the  conveyance  of  Cassidy,  being  to 
Muckenfuss,  trustee  of  Martha  M.  Sires,  and  said  Muckenfues 
being  then  the  trustee  for  the  said  Martha  M.  Sires,  under  the 
deeds  hereinbefore  set  forth,  he  held  upon  the  trusts  of  those 
deeds;  that  the  sale  and  conveyance  by  said  trustee  to  C.  S. 
Gadsden,  under  which  plaintiff  claims  title,  was  without  power, 
and  did  not  pass  the  interest  of  the  children  of  Mrs.  Sires,  who 
were  cestuiaqtie  trust  under  said  deeds;  that  if  said  assignment 
is  construed  to  be  a  complete  deed,  there  being  no  words  of  in- 
heritance used,  either  as  to  the  trustee  or  the  said  Martha  M. 
Sires,  Mrs.  Sires  would  take  under  it  only  an  estate  for  life, 
and  there  would  be  a  reverter  to  the  grantor,  Peter  J.  Sires; 
that  if  it  shall  be  construed  as  an  agreement  which  equity  will 
enforce,  the  question  will  be,  for  whose  benefit  will  it  be  en- 
forced? If  it  is  held  that  the  trust  is  only  for  the  life  of  Mrs. 
Sires,  then  the  trust  being  only  partially  declared,  there  will  be 
a  beneficial  interest  in  the  heirs  of  Peter  J.  Sires,  the  grantor;^ 
that  the  assignment  being  for  valuable  consideration,  "and 
not  for  natural  affection  or  other  good  consideration,**  such 
consideration  must  have  been  paid  by  the  grantor,  Muckenfuss, 
trustee,  and  if  paid  by  him  from  trust  fund,  the  agreement 
will  be  carried  into  effect  for  the  benefit  of  those  beneficially 
interested  in  said  trust  funds,  viz.,  the  children  of  Mrs.  Sires, 
who  are  not  parties,  and  are  not  bound  by  these  proceedings, 
and  who  are  not  estopped  by  any  previous  deeds  of  the  trustee; 
that  if  it  is  doubtful  only  whether  the  said  children,  who  are 
in  esse,  and  whose  title  did  not  accrue  until  the  death  of  their 
mother,  less  than  a  year  before  the  institution  of  these  pro- 
ceedings, have  an  interest  in  the  property,  and  the  purchaser 
having  notice  of  such  trusts,  then  the  title  is  not  such  as  the 
court  will  compel  a  purchaser  to  take,  and  that  the  complaint 
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praying  specific  performance  should  be  dismissed,  with  costs. 
It  is  further  in  evidence  that  on  the  14th  of  February,  1866, 
the  said  B.  S.  D.  Muckenfuss  executed  and  delivered  to  Fran- 
cis Sires  his  bond  for  two  thousand  dollars,  secured  by  a  mort- 
gage of  this  lot  in  Spring  Street;  the  bond  is  signed  '  B.  S.  D. 
Muckenfuss,  trustee  for  M.  Sires,  by  consent  of  the  parties '; 
the  mortgage  is  signed  *B.  S.  D.  Muckenfuss,  trustee  [l.  s.], 
by  consent  of  the  parties,  P.  J.  Sires  [l.  s.],  Martha  M.  Sires 
[l.  s.].'  By  deed  dated  the  19th  of  March,  1 869,  the  said  B.  S. 
D.  Muckenfuss,  trustee  for  Martha  M.  Sires,  in  consideration 
of  three  thousand  five  hundred  dollars,  conveyed  this  lot  in 
Spring  Street  to  C.  S.  Gadsden  in  fee.  The  deed  is  signed  '  B. 
S.  D.  Muckenfuss,  trustee  for  Mrs.  M.  Sires;  with  my  consent, 
Martha  M.  Sires  [seal].'  By  deed  dated  the  1st  of  October, 
1872,  executed  by  '  Martha  M.  Sires,  executrix,'  it  is  recited 
that  the  said  Peter  J.  Sires,  having  on  the  1st  of  January,  1860, 
executed  the  assignment  to  B.  S.  D.  Muckenfuss,  and  after- 
wards died  without  having  executed  any  more  formal  convey- 
ance of  the  premises;  that  the  said  premises,  having  been  since 
conveyed  to  C.  S.  Gadsden,  and  a  question  having  arisen  as  to 
sufficiency  of  such  assignment  to  pass  more  than  an  equitable 
title,  that  a  suit  had  been  threatened  against  the  estate  of  the 
said  Peter  J.  Sires,  to  compel  his  executrix  to  execute  a  proper 
conveyance  of  the  legal  title;  to  avoid  the  expense  of  such  suit, 
the  said  Martha  M.  Sires,  as  executrix  under  the  will  of  the 
said  Peter  J.  Sires,  dated  the  17th  of  February,  1859,  and  in 
pursuance  of  the  power  to  her  given  in  said  will,  *  to  sell,  dis- 
pose of,  and  convey  all  or  any  part  of  his  estate,  in  such  man- 
ner, and  upon  such  terms  and  conditions,  and  to  such  person 
and  persons,  as  she  may  deem  best,'  in  confirmation  of  the  act 
of  her  testator,  and  to  convert  and  change  the  equitable  estate 
created  by  the  assignment  into  a  legal  estate,  conveys  the  said 
premises  to  the  said  C.  S.  Gadsden  in  fee.  It  appears  from 
indorsement  thereon,  that  the  said  C.  S.  Gadsden  assumed 
payment  of  the  said  bond  on  the  19th  of  May,  1869,  and  that 
he  paid  the  same  in  full  on  the  20th  of  May,  1872,  and  that 
the  said  Francis  Sires  entered  satisfaction  on  the  mortgage, 
which  was  duly  recorded.  It  is  further  in  evidence  that  the 
said  C.  S.  Gadsden  went  into  possession  of  said  premises,  and 
lived  therein  until  he  sold  the  same  and  delivered  possession 
to  Mary  A.  Kennedy,  the  plaintiff,  by  deed  dated  the  18th  of 
November,  1872,  and  that  the  plaintiff  has  held  the  same  con- 
tinually from  that  time.    The  case  has  been  carefully  and 
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thoroughly  argued  before  me  by  counsel  of  both  plaintiff  and 
defendant,  and  authorities  cited  in  support  of  their  several 
positions.  I  will  give  my  conclusions  on  the  several  questions, 
without  attempting  to  recapitulate  the  argument,  or  to  give  all 
the  authorities  cited  by  counsel.  A  critical  examination  of 
the  assignment  on  the  conveyance  from  C.  R.  Cassidy  to  Peter 
J.  Sires,  executed  by  Peter  J.  Sires  the  1st  of  January,  1860, 
makes  it  extremely  doubtful  whether  it  was  executed  in  the 
presence  of  two  witnesses,  it  being  very  doubtful  whether 
Henry  Trescot  signed  as  a  witness  or  only  as  register  of  mesne 
conveyance,  a  doubt  which  is  increased  by  the  fact  that  J.  W. 
Gray,  the  witness,  makes  aflBdavit  only  that  he  saw  P.  J.  Sires 
execute,  without  stating  that  he,  with  Henry  Trescot,  wit- 
nessed the  execution.  This  affidavit  was  not  made  until  the 
6th  of  February,  1866,  at  which  time  it  was  recorded.  The  as- 
signment is,  I  think,  therefore,  'an  informal  paper,  purporting 
to  be  an  assignment  of  the  maker's  interest  in  a  tract  of  land, 
witnessed  by  only  one  witness,  but  based  upon  a  valuable  con- 
sideration,* as  was  the  assignment  in  the  case  of  Pope  v.  Mont- 
gomery, 24  S.  C.  594,  and  which  the  court  held  *  is  sufficient  in 
equity  to  transfer  such  interest,  and  a  proper  conveyance  could 
be  enforced.'  But  even  if  it  was  executed  in  presence  of  two 
witnesses,  I  think  it  is  wanting  in  some  essential  requisites  of 
a  complete  deed,  and  operates  only  as  an  equitable  transfer, 
and  a  proper  conveyance  would  be  enforced.  The  assignment 
is  expressed  to  be  '  for  valuable  consideration';  but  apart  from 
that  being  under  seal,  and  made  in  favor  of  the  wife  of  the 
maker,  it  will  be  executed  in  this  court:  See  Caldwell  v.  Wil- 
liams, Bail.  Eq.  176.  For  whose  benefit  will  it  be  executed? 
The  assignor  was,  of  course,  familiar  with  the  marriage  settle- 
ment of  1831,  and  the  deed  of  1834,  executed  by  him  and  his 
wife,  under  both  of  which  B.  S.  D.  Muckenfuss  was  trustee; 
but  his  assignment  is  not  to  the  said  Muckenfuss  as  trustee 
tinder  either  of  said  deeds,  nor  to  the  uses  and  upon  the  trusts 
declared  and  limited  in  either  of  said  deeds;  but  upon  trusts 
essentially  different  from  those  declared  in  said  deeds,  the 
assignment  is  '  for  the  benefit  and  behoof  of  my  wife,  the  said 
Martha  M.  Sires.' 

"In  exercising  its  jurisdiction  over  executory  trusts,  the 
court  of  chancery  is  not  bound  by  the  technical  rules  of  law 
but  takes  a  wider  range  in  favor  of  the  intent  of  the  party; 
and  in  ascertaining  the  nature  and  extent  of  the  trust  estate 
of  Mrs.  Sires  under  this  assignment,  we  are  not  bound  by  the 
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strict  technical  rules  which  would  govern  in  the  construction 
of  a  conveyance  creating  a  legal  estate,  but  must  look  to  the 
intent  of  the  parties,  as  evinced  by  the  terms  of  the  assign- 
ment. Therefore,  although  there  are  no  words  of  inheritance 
used  either  as  to  the  assignee  or  the  beneficiary,  if  it  is  clear 
that  the  assignor  intended  to  create  in  his  wife  an  absolute 
estate  in  fee-simple,  the  court  will  carry  out  that  intent.  See 
Bratton  v.  Massey,  15  S,  C.  285.  In  1860  it  was  necessar^i 
that  there  should  be  a  trustee  interposed  to  protect  a  married 
woman  in  the  complete  enjoyment  of  her  separate  estate,  which 
no  doubt  was  the  reason  why  the  assignor  assigned  to  a  trustee 
for  the  benefit  and  behoof  of  his  wife.  If  the  same  terms  need 
in  the  assignment  were  used  in  a  conveyance  since  the  consti- 
tution of  1868,  the  use  would  be  executed,  and  the  wife  would 
take  the  legal  estate.  The  arguments  used  by  the  defendant's 
counsel,  that  if  the  'valuable  consideration  '  expressed  in  the 
assignment  was  paid  by  Muckenfuss  from  funds  derived  from 
the  estates  of  which  he  was  trustee  under  the  previous  deeds, 
the  agreement  should  be  carried  into  effect  for  those  who  have 
a  beneficial  interest  under  said  deeds,  viz.,  the  children  of  Mrs. 
Sires  who  are  not  parties  to  these  proceedings,  and  that  there- 
fore the  title  which  can  be  made  by  the  plaintiff  is  defective, 
is  based,  it  seems  to  me,  on  the  ground  that  such  payment  is 
to  be  presumed  from  the  fact  that  the  assignment  was  to  him 
as  such  trustee,  which  I  have  held  not  to  be  the  case,  for  the 
reasons  above  given.  I  do  not  think  the  position  of  the  coun- 
sel is  sustained  by  the  case  of  Salinas  v.  Pearsall,  24  S.  C.  179, 
which  he  cites.  In  that  case  the  circuit  judge,  whose  decree 
was  affirmed,  held  that  '  the  bond  and  mortgage,  the  founda- 
tion of  that  case,  were  unquestionably  subject  to  the  same 
trusts  as  the  property  originally  conveyed.'  In  the  case  of 
Barrett  v.  Cochran^  11  S.  C.  29,  also  cited  by  defendant's  coun- 
sel, it  was  said:  'The  fundamental  allegation  upon  which  this 
appeal  is  based  is,  that  funds  used  to  make  the  cash  payment 
on  the  land  mortgaged  were  trust  funds.  It  was  incumbent 
upon  the  appellant  to  establish  this  allegation  by  proof,  and 
this  he  has  wholly  failed  to  do;  while,  on  the  other  hand,  the 
testimony  adduced  by  the  respondent  goes  far  to  show  the  con- 
trary.' In  this  case  the  defendant  has  not  only  offered  no  evi- 
dence that  the  consideration  for  the  assignment  was  paid  from 
the  rands  of  the  trust  estate  of  which  Muckenfuss  was  trustee; 
but,  on  the  contrary,  the  evidence  introduced  by  him  as  to  the 
history  and  disposition  of  the  trust  funds  so  held  by  him 
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*  goes  far  to  show  the  contrary.'  The  action  of  the  *  parties  in 
interest,'  in  making  the  bond  and  mortgage  to  Francis  Sires, 
assumed  and  paid  by  C.  S.  Gadsden,  the  conveyance  to  C.  S^ 
Gadsden  by  Muckenfuss  and  Martha  M.  Sires,  and  the  deed 
of  confirmation  of  Martha  Sires,  executrix  of  Peter  J.  Sires,  Uy 
Gadsden,  are  all  evidence  of  the  construction  given  to  the 
assignment,  and  the  bona  fide  action  thereunder,  and  are  con- 
firmatory of  the  conclusion  I  have  reached,  that  C.  S.  Gads- 
den, under  whom  the  plaintiff  claims  title,  took  a  good  and 
complete  title  in  fee,  free  from  all  trusts.  The  possession  in 
the  parties  is,  in  my  judgment,  sufficient  to  cure  any  defects 
in  the  paper  title,  and  to  make  the  title  good:  See  Lylea  v. 
Kirkpatrick,  9  S.  C.  270;  State  v.  Pacific  Guano  Co.,  22  S.  C. 
53.  Although  it  is  admitted  that  a  purchaser  cannot  be  com- 
pelled to  take  a  doubtful  title,  yet  it  is  also  true  that  the  court 
acts  not  on  mathematical  but  on  moral  certainty,  and  a  person 
will  not  be  permitted  to  object  to  a  title  on  account  of  a  bare 
possibility.  It  is  not  enough  to  invalidate  a  contract  of  sale, 
that  some  deed  in  the  chain  of  title  may  be  set  aside  by  some 
future  proceeding.  Moral  probability  sufiBcient  to  make  a 
good  marketable  title  is  all  that  is  required.  It  is  not  suffi- 
cient for  the  defendant  to  show  that  the  title  tendered  to  him 
may  possibly  be  defeated.  He  must  show  that  there  is  reason 
to  apprehend  that  it  will  be  defeated:  See  Laurens  v.  Lucaa^ 
6  Rich.  Eq.  222;  Thompson  v.  Dulles,  5  Rich.  Eq.  375.  The 
plaintiff  having  tendered  such  a  title  as  is  above  described, 
the  defendant  is  bound  to  comply  with  his  contract,  and  the 
plaintiff  is  entitled  to  the  relief  prayed." 

The  report  and  decision  of  the  master  having  been  excepted 
to,  the  exceptions  were  overruled,  and  a  degree  was  entered  re- 
quiring the  defendant  to  accept  a  conveyance  of  the  property, 
and  to  pay  therefor  the  price  stipulated,  with  interest.  From 
this  decree  defendant  appealed.  The  decree  from  which  the 
appeal  was  taken  required  the  defendant,  within  thirty  day» 
from  its  date,  to  comply  with  his  purchase,  and  accept  the  deed 
tendered  "  to  him,  in  compliance  with  the  contract  of  sale  and 
purchase,  paying  therefor  the  price  stipulated,  with  interest. "^ 
The  form  of  this  decree  was  objected  to,  on  the  ground  that  "it 
would  require  process  for  its  enforcement  against  the  person, 
and  render  defendant  liable  in  case  of  failure  to  comply  to 
attachment  as  for  contempt  of  court,  and  so  have  the  effect  of 
imprisonment  to  enforce  a  debt  or  contract  in  a  case  free 
from  fraud." 
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/.  E.  Burke,  for  the  appellant. 

Smythe  and  Lee,  and  Brawley  and  Barnwell,  contra. 

McIvEB,  J.  This  was  an  action  to  enforce  the  specific  per- 
formance of  a  contract  for  the  sale  of  real  estate.  The  defend- 
ant set  up  two  defenses:  1.  That  there  was  no  contract  valid 
under  the  statute  of  frauds;  2.  That  the  title  of  the  plaintiff 
was  not  a  good  and  marketable  title.  The  issues  in  the  action 
were  referred  to  master  Miles,  who  made  a  full  and  elaborate 
report,  clearly  setting  forth  the  facts  and  discussing  the  legal 
issues,  finding  that  there  was  a  valid  contract,  and  that  the 
title  was  good  and  marketable.  To  this  report  defendant  ex- 
cepted, and  the  case  was  heard  by  his  honor  Judge  Hudson, 
who,  in  a  short  order,  overruled  the  exceptions,  confirmed  the 
report,  and  adjudged  that  the  defendant  do,  within  thirty 
days,  comply  with  his  contract.  From  this  judgment  defend- 
ant appeals,  upon  the  several  grounds  set  out  in  the  record, 
which  need  not  be  set  out  here,  as  they  will  suflBciently  appear 
from  the  discussion  of  the  questions  raised  thereby. 

First,  was  there  such  a  contract  for  the  sale  and  purchase 
of  the  real  estate  in  question  as  would  be  valid  under  the  stat- 
ute of  frauds?  The  claim  on  the  part  of  the  plaintiff  is,  that 
the  contract  is  to  be  found  in  a  letter  from  the  defendant  to 
the  plaintiff,  and  the  reply  thereto,  of  which  the  following  are 
copies: — 

"Charleston,  S.  C,  Jan.  7,  1888. 
Miss  M.  A.  Kennedy,  Summerville,  S.  C. 

•'After  thinking  over  the  matter  in  reference  to  purchasing 
the  property  at  your  figures,  I  have  decided  that  I  would  not 
give  more  than  three  thousand  eight  hundred  dollars  cash. 
Should  you  accept,  please  give  me  an  early  reply;  also  send 
deeds,  papers,  etc.,  for  examination.  If  not,  I  am  ready  at 
any  time  to  settle  for  the  year's  rent. 

"  Yours  very  respectfully, 

"Geo.  H.  Gramling." 

"  Summerville,  S.  C,  Jan.  9,  1888. 
"Mr.  George  H.  Gramling,  Charleston,  S.  C. 

^'Dear  Sir,  —  Your  favor  of  7th  inst.  came  duly  to  hand,  and 
carefully  noted.  I  would  like  to  have  realized  more  than  your 
offei^of  three  thousand  eight  hundred  dollars  for  my  house,  as 
I  really  think  it  is  worth  more,  but  as  you  state  you  will  not 
give  more,  I  will  accept  your  offer  of  three  thousand  eight  hun- 
dred dollars;  this  is  to  be  clear  of  expense  of  titles,  etc.     All 
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taxes  is  paid,  both  state  and  city.    There  is  one  year's  insur- 
ance paid  on  the  house,  which  I  expect  you  to  pay.     I  will 
send  all  the  papers  to  you  by  Tuesday. 
Yours  very  respectfully, 

"  M.  A.  Kennedy,  per  D.  C.  Ebaugh." 

Now,  while  it  is  not  and  cannot  be  denied  that  a  valid  con- 
tract for  the  sale  of  real  estate  may  be  made  out  by  putting 
together  a  letter  of  the  defendant  to  the  plaintiff,  and  the 
plaintiff's  reply  thereto,  or  vice  versa^  provided  all  the  essen- 
tial terms  of  the  contract  can  be  gathered  from  the  ternjs  of 
Buch  letters,  the  contention  in  this  case  is,  that  all  the  essen- 
tial terms  of  the  contract  cannot  be  gathered  from  these  let- 
ters: 1.  Because  the  property  is  not  specified;  2.  Because  the 
price  to  be  paid  is  not  agreed  upon  definitely.  It  is  true  that 
no  particular  piece  of  property  is  in  terms  specified  in  either 
of  the  letters,  and  if  there  is  nothing  in  the  letters  designating 
the  particular  property  for  which  the  offer  is  made  and  ac- 
cepted, that  would  be  fatal  to  the  validity  of  the  contract: 
Church  of  Advent  v.  Farrow^  7  Rich.  Eq.  378;  Hyde  v.  Cooper, 
13  Rich.  Eq.  250;  Humbert  v.  Brisbane,  25  S.  C.  506.  But 
while  parol  evidence  is  inadmissible  to  supply  an  omission  in 
the  writing  of  any  reference  to  the  particular  property,  yet  such 
evidenc«  is  competent  to  show  the  situation  and  surrounding 
circumstances  of  the  parties,  and  thereby  identify  the  partic- 
ular property  referred  to  in  writing.  Thus  where  there  is  a 
proposition  to  sell  and  an  agreement  to  buy  the  house  in  which 
plaintiff  resides,  there  is  no  doubt  that  parol  evidence  would 
be  admissible  to  show  in  what  particular  house  he  did  reside, 
as  there  could  not  be  a  shadow  of  doubt  that  both  of  the  parties 
—  the  one  in  making  the  offer,  and  the  other  in  accepting  it  — 
had  reference  to  the  same  property;  and  that  is  the  great  point 

Hence  it  may  be  stated  as  a  rule,  that  whenever  the  writing 
or  writings  relied  upon  show,  in  themselves,  that  both  parties 
referred  to  the  same  property,  then  the  requirements  of  the 
statute  are  fulfilled,  and  parol  evidence  may  be  resorted  to  for 
the  purpose  of  designating  what  particular  piece  of  property 
both  parties  had  reference  to;  but  where  it  does  not  appear  from 
the  writings  themselves  what  property  was  referred  to  by  the 
parties,  then  parol  evidence  is  not  competent  to  show  that  fact. 
In  other  words,  the  writings  relied  upon  must,  in  and  of  them- 
selves, furnish  the  evidence  that  the  minds  of  the  parties  met 
as  to  the  particular  property  which  the  one  proposed  to  sell 
and  the  other  agreed  to  buy;  and  when  such  evidence  is  not 
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found  in  the  writings,  it  cannot  be  supplied  by  parol;  but  when 
it  is  found  there,  then  parol  evidence  of  extrinsic  circumstances 
may  be  resorted  to  for  the  purpose  of  specifically  designating 
the  property  to  which  both  parties  are  shown  to  have  referred 
by  the  terms  of  the  writings.  This  doctrine  is  fully  established 
by  the  authorities  cited  in  the  master's  report,  which  need  not 
be  repeated  here. 

Apply  this  rule  to  the  present  case.  While  it  is  true  that  no 
specific  property  is  described  in  the  letters  which  passed  be- 
tween the  parties,  yet  we  do  not  think  there  can  be  any  doubt 
that  the  terms  of  the  letters  show  that  both  parties  referred  to 
the  same  property,  —  the  property  which  the  defendant  had 
rented  from  the  plaintiff.  When  the  defendant  wrote  to  the 
plaintiff,  proposing  to  give  a  certain  price  for  a  piece  of  prop- 
erty, and  concluding  by  saying  that  if  his  offer  to  buy  was  not 
accepted  he  was  ready  to  settle  for  the  year's  rent,  could  there 
have  been  a  doubt  in  the  mind  of  the  plaintiff  that  the  de- 
fendant proposed  to  buy  the  property  which  he  then  occupied 
under  a  lease  from  the  plaintiff?  It  seems  to  us  that  the  terms 
used  in  defendant's  letter  to  plaintiff  admit  of  no  other  con- 
struction than  that  he  proposed  to  buy  at  a  stated  price  the 
property  which  he  had  rented  from  the  plaintiff;  but  if  his 
offer  should  not  be  accepted,  he  was  ready  to  settle  for  the 
year's  rent.  Rent  of  what?  Why,  necessarily  of  the  property 
which  he  had  proposed  to  buy.  The  plaintiff  could  not  have 
failed  to  understand  from  the  terms  of  the  defendant's  letter 
that  he  wished  to  buy  the  property  which  he  was  then  renting 
from  her,  and  offered  a  specific  sum  of  money  therefor;  but  if 
his  offer  should  not  be  accepted,  he  was  ready  at  any  time  to 
settle  for  the  year's  rent  of  the  property.  When,  therefore,  the 
plaintiff  replied  to  that  letter,  accepting  the  offer  (if,  indeed, 
she  did  accept),  there  can  be  no  doubt  that  the  minds  of  the 
parties  met  as  to  the  particular  property  referred  to,  and  hence 
we  think  it  clear  that  defendant's  first  objection  to  the  validity 
of  the  contract  cannot  be  sustained. 

The  second  objection  raises  a  question  of  more  difficulty. 
It  cannot  be  doubted  that  the  price  to  be  paid  is  one  of  the 
essential  terms  of  a  valid  contract  for  the  sale  of  real  estate, 
and  the  practical  inquiry  here  is,  whether  the  letters  relied 
upoH  contain  in  themselves  evidence  that  the  minds  of  the 
parties  ever  met  as  to  the  price  of  the  property  in  question. 
The  defendant's  letter  undoubtedly  does  contain  an  offer  of  a 
specific  sum  of  money, — three  thousand  eight  hundred  dollars 
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cash,  —  and  the  defendant  distinctly  declares,  "I  would  not 
give  more."  The  plaintiflf  replied,  saying,  "  I  will  accept  your 
offer  of  three  thousand  eight  hundred  dollars;  this  is  to  be 
clear  of  expense  of  titles,  etc."  Can  this  be  regarded  as  an 
unqualified  acceptance  of  defendant's  offer?  or  is  it  not  rather 
to  be  regarded  as  a  conditional  acceptance?  Is  it  not  the 
same  thing  as  if  plaintiff  had  said,  "  I  will  accept  your  offer  of 
three  thousand  eight  hundred  dollars,  provided  you  will  pay 
the  expense  of  titles,  etc."?  It  seems  so  to  us.  If  so,  then  it 
cannot  be  said  that  the  letters  contain  in  themselves  the  evi- 
dence that  the  minds  of  the  parties  ever  met  as  to  the  very 
material  matter  of  the  price  to  be  paid,  for  defendant's  letter 
not  only  contained  an  offer  of  a  specific  sum  of  money,  but  was 
accompanied  by  a  declaration  that  he  would  not  give  more, 
while  plaintiff's  letter  does  not  furnish  the  evidence  of  an  un- 
qualified acceptance  of  defendant's  offer,  but  on  the  contrary, 
shows  that  she  accepted  upon  condition  that  defendant  will  pay 
more.  In  other  words,  defendant's  letter  contains  an  offer  of 
three  thousand  eight  hundred  dollars,  and  nothing  more,  while 
plaintiff's  reply  shows  that  she  was  willing  to  accept  the  de- 
fendant's offer,  provided  he  would  pay  more,  viz.,  the  "  expense 
of  titles,  etc."  We  do  not  see,  therefore,  how  it  can  be  said  that 
the  letters  show  that  the  minds  of  the  parties  ever  met  as  to  the 
material  matter  of  price.  It  is  true  that  the  difference  between 
the  amount  offered  and  the  amount  agreed  to  be  accepted  is 
small,  but  that  cannot  affect  the  question.  The  fact  that  there 
was  a  difference  is  quite  sufficient  to  show  that  the  minds  of 
the  parties  never  met.  The  maxim,  De  mimmia  non  curat  lex^ 
has  no  application  to  money  demands:  Nix  v.  Bradley,  6  Rich. 
Eq.  43. 

It  is  stated  in  the  argument  of  one  of  the  counsel  for  plain- 
tiff, that  "  the  well-established  rule  in  Charleston  is,  that  the 
purchaser  pays  for  papers";  but  we  find  no  evidence  in  the 
"  case  "  of  any  such  rule  or  custom,  and  in  the  absence  of  any 
such  evidence,  we  must  consider  the  case  under  the  rule  of 
Jaw.  That  rule,  as  we  understand  it,  is,  that  in  the  absence 
of  any  agreement  to  the  contrary,  shown  either  by  direct  evi- 
dence or  inferred  from  the  custom  shown  to  prevail  in  any 
particular  place,  the  vendor  must  pay  for  the  expense  incurred 
in  making  titles.  When  a  person  makes  a  contract  to  sell  a 
piece  of  real  property,  it  is  necessarily  implied  that  he  must 
make  a  conveyance  thereof,  and  consequently  he  must  bear 
the  expense  of  making  such  conveyance.    Hence  it  has  become 
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&  very  general,  if  not  universal,  custom,  when  property  is  to 
be  sold  under  the  order  or  process  of  the  court,  to  provide  in 
the  order  and  advertisement  that  the  purchaser  is  to  pay  for 
papers. 

It  only  remains  to  consider,  on  this  branch  of  the  case,  an 
authority  much  relied  on  to  sustain  a  contrary  view  to  that 
which  we  have  adopted,  and  that  is  the  case  of  Neufville  v. 
Stuart,  1  Hill  Ch.  159.  In  that  case,  as  in  this,  the  effort  was 
to  establish  the  contract  by  letters  which  had  passed  between 
the  parties.  The  defendant's  letter,  dated  the  Ist  of  March,  1831, 
contained  a  specific  offer  of  six  thousand  dollars  cash,  and  two 
thousand  dollars  in  January,  1832,  for  the  plantation  on  which 
Mr.  Neufville  resided,  containing  869  acres,  to  which  plaintiff, 
through  her  attorney,  replied,  saying:  "I  have  to  acknowledge 
your  letter  of  the  1st  of  March,  which  came  to  hand  by  this 
day's  mail,  offering  eight  thousand  dollars  for  the  tract  of  land, 
being  the  settled  plantation  on  which  Mrs.  Neufville  resided, 
containing  869  acres,  viz.,  six  thousand  dollars  cash,  and  two 
thousand  dollars  in  January,  1832.  I  accept  the  offer,  and 
will  deliver  possession  as  soon  as  you  please.  The  deed  will 
be  signed  by  Mrs.  Neufville  as  soon  as  a  conveyance  can  be 
forwarded  to  her.  I  will  be  ready  to  receive  the  six  thousand 
dollars  when  possession  is  taken,  and  your  bond  and  mortgage 
for  the  two  thousand  dollars  (with  interest,  I  presume,  from  the 
date)  may  be  delivered  when  Mrs.  Neufville's  deed  is  delivered 

to  you I  have  written  to  the  overseer  to  prepare  for 

giving  you  possession.'* 

The  question  in  the  case  was,  whether  the  letter  of  the  plain- 
tiff contained  an  unqualified  acceptance  of  the  offer  contained 
in  defendant's  letter,  or  whether  the  words  in  parenthesis, — 
"with  interest,  I  presume,  from  the  date,"  —  contained  in 
plaintiff's  letter,  imported  a  conditional  acceptance  only.  It 
was  very  properly  held  that  there  was  an  unqualified  accept- 
ance of  the  offer  made  by  defendant,  and  that  the  words  in 
parenthesis  in  a  subsequent  part  of  the  letter,  in  reference  to 
the  mode  of  drawing  the  bond  to  be  given  for  the  credit  por- 
tion of  the  price  which  had  been  agreed  upon,  were  not  used 
for  the  purpose  of  importing  any  additional  term  into  the  con- 
tract, but  simply  as  indicating  the  construction  which  plain- 
tiff yiiought  ought  to  be  placed  upon  one  of  the  terms  of  the 
contract  as  made  by  a  previous  part  of  the  letter. 

It  is  very  obvious  that  there  is  a  marked  difference  between 
that  case  and  this.     There  the  plaintiff,  after  reciting  the 
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terms  of  defendant's  offer,  says  explicitly:  "  I  accept  the  offer^ 
and  will  deliver  possession  as  soon  as  you  please."  This  un- 
doubtedly was  an  unqualified  acceptance  of  the  offer  as  made  by 
the  defendant,  and  was  manifestly  intended  so  to  be;  and  the 
fact  that  plaintiff,  in  a  subsequent  part  of  the  letter,  used  the 
expression  found  in  parenthesis,  in  reference  to  the  interest, 
was  clearly  intended  not  to  import  any  additional  term  into 
the  contract  which  had  already  been  closed,  but  was  simply 
intended  to  indicate  the  construction  which  plaintiff  thought 
ought  to  be  placed  upon  a  contract  already  made.  Here,  how- 
ever, there  was  no  unqualified  acceptance  of  defendant's  offer 
of  three  thousand  eight  hundred  dollars,  but  the  acceptance 
was  upon  condition  that  the  defendant  should  pay  more  than 
that  sum,  to  wit,  the  expense  of  titles,  etc.  It  is  very  obvious, 
from  the  discussion  of  the  question  in  Neufville  v.  Stuart,  1  Hill 
Ch.  159,  that  if  the  plaintiff  there  had,  as  here,  accompanied 
the  acceptance  of  the  offer  of  defendant  with  a  condition  that 
the  two  thousand  dollars  was  to  bear  interest  from  date,  the 
conclusion  would  have  been  different.  If,  for  example,  the 
plaintiff  in  that  case,  in  stating  the  terms  of  defendant's  offer, 
had  added  to  the  words  "  two  thousand  dollars  in  January, 
1832,"  the  words  "  with  interest,  I  presume,  from  the  date," 
or  had  added  to  the  words  "I  accept  the  offer"  the  words, 
*'  the  credit  portion  to  bear  interest  from  the  date,"  there  can 
be  no  doubt  that  the  court  would  have  held  the  alleged  con- 
tract invalid  under  the  statute  of  frauds;  for  in  such  a  case 
the  defendant  would  be  found  making  an  offer  to  buy  on  cer- 
tain terms,  while  the  plaintiff  would  be  found  accepting  the 
offer  with  an  additional  terra  incorporated  into  it.  It  is  clear, 
therefore,  that  the  case  of  Neufville  v.  Stvart,  1  Hill  Ch.  159, 
is  BO  entirely  different  from  this  as  to  furnish  no  authority  in 
the  present  case. 

It  seems  to  us,  therefore,  that  there  is  no  valid  contract 
under  the  statute  of  frauds  established  in  this  case,  and  that 
upon  this  ground  the  judgment  below  must  be  reversed. 

This  would  obviate  the  necessity  of  considering  the  ques- 
tion as  to  the  validity  of  plaintiff's  title,  but  as  that  questioa 
has  been  made  and  fully  argued,  we  will  proceed  to  determin©^ 
it.  In  view  of  the  very  satisfactory  manner  in  which  the 
question  of  title  has  been  discussed  by  the  master  in  his  re- 
port, we  do  not  deem  it  necessary  to  go  over  the  same  ground, 
but  are  content  to  adopt  bis  conclusion,  concurred  in,  as  it  is,, 
by  the  circuit  judge. 
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The  only  remaining  question  —  as  to  the  form  of  the  judg- 
ment—  is  not,  under  the  view  which  we  have  taken,  a  practi- 
cal question,  but  we  may  say  that  it  appears  to  be  in  the  usual 
form,  and  not  objectionable.  The  question  in  reference  to  this 
matter,  raised  by  appellant,  would  more  properly  arise  when 
it  is  sought  to  enforce  such  a  judgment  by  attachment. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  that  the  complaint  be  dismissed, 
upon  the  ground  that  the  contract,  of  which  specific  perform- 
ance is  sought  to  be  enforced,  is  not  a  valid  contract  under 
the  statute  of  frauds.  

YknDOR  AVD  PuRCHASEB  —  AOBEBHBNT  TO    SeLL    RbAL    EsTATX  —  SuT« 

FioiBNCT  o»  Description.  —  An  agreement  to  sell  real  estate  need  not  de- 
scribe the  property  with  such  certainty  that  it  can  be  ascertained  only  from. 
the  writing.  The  rale  is,  that  the  situation  of  the  parties  and  the  surround- 
ing circumstances  can  be  shown  by  extrinsic  evidence:  PrthlcY.  Abraharru,  88- 
Cal.  245;  22  Am.  St.  Rep.  301,  and  note;  Caldvxllv.  Center,  30  Cal.  539;  89> 
Am.  Dec.  131,  and  note. 

Trusts.  —  Necessity  for  technical  words  in  creating:  See  note  to  LeaUura  r. 
Oray,  9  Am.  St.  Bep.  35.  The  absence  of  words  of  inheritance  in  executory 
contract  to  convey  land  will  not  prevent  the  passing  of  the  fee:  PUUipt  T. 
SuMtik,  120  Pa.  St.  76;  6  Am.  St.  Rep.  691,  and  note. 


Young  v.  Edwards. 

[38  South  Cakolina,  404.] 

Oo-TBKANcr.  —  Conveyance  Made  bt  One  ot  Several  Co-tenants,  Pub* 
FOBTiNG  to  Convey  a  Sfecitio  Past  of  the  common  property,  is  noft 
void. 

Co-tenancy.  —  A  Conveyance  by  a  Co-tenant  of  a  SFEcmo  Part  of  the 
lands  of  the  co-tenancy,  equivalent  in  value  to  his  share  in  the  entire 
■property,  with  covenants  of  warranty,  will,  as  against  him,  be  treated 
as  a  conveyance  of  his  entire  interest  in  the  common  land. 

Partition.  —  When  a  Co-tenant  has  Conveyed  in  Severalty  a  part  of 
the  common  lands,  a  court  in  decreeing  partition  will  direct  it  to  be  so 
made  as  to  set  apart  to  his  grantee  the  lands  so  conveyed,  if  it  can  be 
done  without  prejudice  to  the  interests  of  his  co-tenants. 

Croft  and  Chafee,  for  the  plaintiffs  and  Elizabeth  Howard. 

Henderson  Brothers^  for  Patience  Edwards. 

McIvER,  J.  This  was  a  proceeding  for  partition  of  real  es- 
tate, and  the  controversy  grows  out  of  the  following  state  of 
facts:  On  the  3d  of  April,  1871,  a  certain  lot  of  land  in  the 
town  of  Aiken  was  duly  conveyed  to  one  John  Young,  the 

Ak.  St.  B«p..  Voi.  XXVL  — 4A 
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father  of  the  plaintiSs,  and  the  husband  of  the  defendant 
Elizabeth.  Soon  after  this  conveyance  was  made,  John  Young 
died  intestate,  leaving  as  his  heirs  at  law  his  widow,  the  de- 
fendant Elizabeth,  who  subsequently  intermarried  with  one 
Peter  Howard,  and  his  children,  the  plaintiffs.  On  the  3d  of 
April,  1883,  the  defendant  joined  her  second  husband,  Peter 
Howard,  in  a  deed  with  full  covenants  of  warranty,  conveying 
to  one  Frank  Edwards  a  part  of  said  lot  of  land,  by  metes  and 
bounds,  and  the  said  Frank  Edwards,  by  his  will,  devised  the 
same  to  the  defendant  Patience  Edwards,  who  is  now  in  pos- 
session thereof.  The  action  below  was  commenced  by  plain- 
tiffs against  Patience  Edwards  alone,  for  the  partition  of  that 
portion  of  the  original  lot  conveyed  to  said  Frank  Edwards  by 
the  said  Peter  Howard  and  his  wife  Elizabeth.  The  plaintiffs 
were  required  to  amend  by  making  said  Elizabeth  Howard  a 
party  defendant,  which  having  been  done,  the  case  was  referred 
to  a  referee  to  hear  and  determine  the  issues. 

The  referee  reported,  that  while  no  money  passed  between 
the  parties  at  the  time  the  deed  to  Frank  Edwards,  above 
referred  to,  was  made,  yet  there  were  other  considerations 
moving  the  said  Elizabeth  Howard  to  make  said  deed,  and  he 
found  that  said  deed  operated  as  a  conveyance  of  the  whole 
interest  of  the  said  Elizabeth  in  the  original  lot  of  land  to  the 
said  Frank  Edwards,  which  by  his  will  passed  to  the  defend- 
ant Patience  Edwards,  and  as  a  consequence,  he  held  that  the 
plaintiffs  and  the  defendant  Patience  Edwards  were  tenants 
in  common  of  the  entire  lot,  and  entitled  to  share  therein  in 
the  following  proportions:  Patience  Edwards  one  third,  and 
the  plaintiffs  one  sixth  each.  He  further  held  that  while  one 
of  several  co-tenants  could  not  convey  his  share,  by  metes  and 
bounds,  to  a  third  person,  so  as  thereby  to  prejudice  the  right 
or  interests  of  his  co-tenants,  yet  where  such  conveyance  does 
not  operate  to  the  prejudice  of  the  other  co-tenants,  it  should 
be  respected  and  given  its  full  force  in  any  partition  that 
might  be  ordered.  And  having  found  that  the  portion  of  the 
original  lot  conveyed  to  Frank  Edwards  by  the  said  Elizabeth 
Howard  did  not  exceed,  either  in  area  or  value,  the  share  to 
which  said  Elizabeth  was  entitled  (to  which  finding  of  fact 
there  was  no  exception),  he  recommended  that  a  writ  of  par- 
tition do  issue  to  divide  the  entire  lot  amongst  the  parties 
named,  in  the  proportions  above  specified,  and  that  in  making 
such  partition  the  portion  of  the  lot  conveyed  to  Frank  Ed- 
wards be  allotted  to  defendant  Patience  Edwards,  and  that 
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the  costs  of  the  action  be  paid  by  said  parties  in  the  same  pro- 
portions. To  this  report  both  parties  excepted,  and  the  case 
was  heard  by  his  honor  Judge  Witherspoon,  upon  the  report 
And  exceptions,  who  rendered  judgment  overruling  all  the  ex- 
ceptions, and  confirming  the  report. 

From  this  judgment  both  parties  appeal,  upon  the  several 
grounds  set  out  in  the  record. 

The  appeal  of  the  defendant  Patience  Edwards  rests  solely 
upon  the  ground  that  it  was  error  to  impose  upon  her  any  of 
the  costs.  To  this  it  is  only  necessary  to  say,  that  the  matter 
of  costs  is  peculiarly  within  the  discretion  of  the  circuit  court 
in  cases  of  this  kind,  and  there  was  no  abuse  of  such  discretion 
here. 

The  first  point  of  plaintiffs*  grounds  of  appeal,  that  a  deed, 
by  metes  and  bounds,  of  a  portion  of  the  common  property, 
made  by  one  of  several  tenants  in  common,  is  void,  cannot  be 
sustained.  It  is  conceded  that  we  have  no  direct  authority  in 
this  state  upon  this  point,  and  that  there  is  a  conflict  in  the 
authorities  elsewhere.  There  can  be  no  doubt  that  one  of  sev- 
eral tenants  in  common  may  make  a  valid  conveyance  of  his 
undivided  interest  in  the  common  property,  and  we  see  no  rea- 
son why  a  conveyance,  which  purports  to  describe  by  metes 
and  bounds  the  portion  of  the  common  property  which  the 
grantor  intends  to  convey,  is  not  valid  as  between  the  parties 
to  such  a  deed.  Of  course  such  a  conveyance  will  not  be  al- 
lowed to  operate  to  the  prejudice  of  the  rights  and  interests  of 
the  other  co-tenants;  but  where  it  can  be  given  full  effect  with- 
out injury  to  other  co-tenants,  there  is  no  reason  why  it  should 
not  be  sustained.  Such  we  understand  to  be  the  view  sus- 
tained by  the  weight  of  the  authorities  elsewhere. 

It  is  contended,  however,  that  while  such  a  conveyance  may 
not  be  absolutely  void,  yet  it  only  operates  as  a  conveyance  of 
the  undivided  interest  of  the  grantor  in  that  portion  of  the 
common  property  which  is  embraced  within  the  metes  and 
bounds  set  out  in  the  conveyance,  leaving  the  undivided  inter- 
est of  the  grantor  in  such  of  the  common  property  as  lies  out- 
side of  such  metes  and  bounds  still  in  the  grantor,  and  leaving 
the  undivided  interests  of  the  other  co-tenants  in  the  portion 
embraced  within  the  metes  and  bounds  still  in  the  other  co- 
tenants.  This  may  be  true  as  an  abstract  theory,  but  the 
prlctical  inquiry  is.  Can  such  a  theory  be  applied  to  the  facts 
of  this  case?  Here  the  facts  are,  that  the  portion  of  the  com- 
mon property  which  was  designated  by  metes  and  bounds 
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does  not  exceed,  either  in  area  or  value,  the  interest  of  th& 
grantor,  and  that  it  was  conveyed  by  a  deed  containing  full 
covenants  of  warranty;  and  we  agree  with  the  referee,  that 
these  facts  are  sufficient  to  show  that  the  grantor  intended  to- 
convey  her  entire  interest  in  the  original  lot;  for  otherwise  she 
must  be  regarded  as  intending  to  commit  a  fraud  upon  her 
grantee.  Elizabeth  Howard  was  unquestionably  entitled  to 
an  undivided  one  third  of  the  entire  lot,  and  having  such  in- 
terest, she  proceeds  to  measure  oflF  what  she  supposed,  and 
what  in  fact  turns  out  to  be,  one  third  of  the  lot,  and  conveys 
the  same,  with  full  covenants  of  warranty,  to  the  grantee, 
Frank  Edwards.  She  did  not  convey  to  him  her  undivided 
interest  in  the  portion  of  the  lot  so  cut  off,  but  she  conveyed 
to  him  what  she  manifestly  supposed  was  her  share  of  the  en- 
tire lot,  —  one  third, — by  metes  and  bounds;  and  we  cannot 
doubt  that  she  intended  to  convey  and  did  convey  her  entire 
interest  in  the  original  lot. 

Now,  while,  as  we  have  seen,  such  a  conveyance  cannot  be 
allowed  to  operate  to  the  prejudice  of  the  other  co-tenants,  and 
if  it  had  turned  out  that,  in  order  to  protect  their  interests,  it 
would  be  necessary  to  assign  a  portion  or  all  of  the  lot  em- 
braced within  the  metes  and  bounds  set  out  in  the  deed  from 
Mrs.  Elizabeth  Howard  to  Frank  Edwards,  that  might  have 
done.  But  in  that  event,  what  would  be  the  effect  of  the  cove- 
nants of  warranty  in  the  deed?  Mrs.  Howard  by  her  deed  has 
warranted  to  Frank  Edwards  the  title  to  every  foot  of  land 
embraced  in  the  metes  and  bounds  set  out  in  her  deed,  —  not 
simply  the  title  to  her  undivided  interest  in  such  land;  and 
hence,  if  her  grantee  should  be  ousted  from  any  portion  of  such 
land,  she  would  be  bound  to  make  good  to  him  or  his  devisee 
Buch  warranty;  and  to  effect  this,  resort  could  be  had  to  the 
share  of  Mrs.  Howard  in  the  entire  lot.  If  it  should  become 
necessary,  in  the  interest  of  the  other  co-tenants,  to  disregard 
the  conveyance  from  Mrs.  Howard  to  Frank  Edwards,  in  order 
to  effect  a  proper  partition  of  the  entire  lot  as  it  originally 
stood,  then  whatever  portion  of  the  original  lot,  outside  of  the 
metes  and  bounds  set  up  in  such  conveyance,  should  on  such 
partition  be  ascertained  to  be  the  share  of  Mrs.  Howard,  would, 
upon  the  principle  of  estoppel  arising  from  the  covenants  of 
warranty,  belong  to  Frank  Edwards  or  his  devisee.  But  in 
such  a  case,  a  court  of  equity,  upon  well-settled  principles, 
would,  in  decreeing  partition,  direct  it  to  be  so  made  as  to  set 
apart  to  the  grantee  of  Mrs.  Howard  that  portion  of  the  lot 
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which  she  had  undertaken  to  convey  to  him,  provided  the 
same  could  be  done  without  prejudice  to  the  interests  of  the 
other  co-tenants;  and  this  is  precisely  what  we  understand  to 
be  the  effect  of  the  judgment  appealed  from. 

The  plaintiffs  urge  strenuously  that  the  deed  from  Elizabeth 
Howard  to  Frank  Butler  was  without  consideration,  and  she 
supposed  it  only  conveyed  the  estate  to  him  for  his  life.  To 
say  nothing  of  the  fact  that  this  seems  inconsistent  with  the 
frame  of  the  complaint,  by  which  it  is  conceded  that  Patience 
Edwards,  the  devisee  of  Frank  Edwards,  is  entitled  to  a  one- 
sixth  interest  in  the  portion  of  the  lot  conveyed  by  said  deed, 
it  seems  suflScient  to  say  that  the  concurrent  findings  of  the 
referee  and  circuit  judge,  which  appear  to  be  supported  by  the 
evidence  set  out  in  the  "  case,"  are  entirely  at  variance  with 
this  view.  The  nature  of  the  estate  conveyed  must  be  deter- 
mined by  the  terms  of  the  deed,  which  unquestionably  con- 
veyed the  fee,  and  while  there  is  no  evidence  that  any  money 
passed  at  the  time  the  deed  was  executed,  yet  there  is  evidence 
that  there  were  other  valuable  considerations  moving  Eliza- 
beth Howard  to  make  the  deed. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed.  

Co-TBNANCT  —  CoNVB7ANCB  BT  Co-TBNAHT.  — If  Several  pieces  of  land  an 
iield  ia  common  by  the  same  persoas,  either  may  convey  his  interest  in  each 
parcel:  Shepherd  v.  Jernigan^  61  Ark.  275;  14  Am.  St  Rep.  60,  and  note.  A 
conveyance  by  a  co-tenant  of  his  interest  in  land  specified  will  convey  no  mor* 
than  his  interest  in  that  certain  land:  Botoze  v.  Dew,  90  Ala.  178;  24«Am. 
St  Rep.  783.  See  note  to  Whiilon  v.  WhiUon,  75  Am.  Dec  171;  note  to  Ben^ 
diet  V.  Torrent,  21  Am.  St.  Rep.  594. 

Partition  —  Rights  or  Fukohasbb  from  Ons  Co-txnant  nr. — When 
partition  is  had  between  co-tenants,  a  conveyance  by  one  co-tenant,  purport- 
ing to  convey  a  portion  of  the  land  in  severalty,  may  be  considered  in  the 
proceeding  so  as  to  secure  the  interest  of  such  purchaser:  Benedict  v.  Torre>dt 
S3  Mch.  181;  21  Am.  St.  Rep.  589. 
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Fleming  v.  Fleming. 

[33  South  Carolina,  905.] 

Statutk  or  LiHiTATiOMS  —  Pleading  Acknowledgment  ob  New  Psoicisb. 
—  If  it  is  sought  to  avoid  the  effect  of  the  statute  of  limitations  by  aom* 
subsequent  promise,  either  express  or  implied,  the  action  mast  be  upon 
such  promise  as  a  cause  of  action,  and  not  upon  the  original  indebted* 
ness. 

Statute  of  Limitations  —  Pleading  New  Promise,  What  u  hot.  —  A 
cotnplaiiit  which  alleges  the  making  of  a  promissory  note,  that  it  ia  past 
due,  and  that  no  payments  have  been  made  thereon,  except  •■  follow* 
(stating  the  amounts  and  dates  of  certain  payments),  is  based  npon  the 
note  alone,  and  will  not  be  treated  as  a  complaint  upon  a  new  promis* 
arising  from  the  acknowledgment  of  continuing  liability  implied  from  such 
payments,  especially  if  the  complaint  does  not  clearly  state  that  the  pay- 
ments were  made  by  the  defendant. 

Statute  of  Lihitationd.  —  Patmbnts  upon  a  Promissory  Note  befobb 
THE  Statute  of  Limitations  has  interposed  any  obstacle  to  its  enforce- 
meut  do  not  prevent  the  running  of  that  statute;  and  if  they  are  relied 
upon  as  new  promises,  they  must  be  pleaded  as  such. 

Appellate  Practice An  appellate  court  whose  jurisdiction  ia  limited  to 

the  review  of  the  rulings  of  the  court  below  will  not  consider  grounda  or 
questions  not  presented  at  nor  passed  upon  by  that  ooark 

W.  H.  Martin,  for  the  appellant, 

Johnson  and  Richey,  contra, 

McIvEB,  J.  The  plaintiff  by  his  complaint  alleges:  1.  That 
on  the  first  day  of  February,  1877,  the  defendant  made  his 
note  in  writing,  under  seal,  whereby  he  promised  to  pay,  on© 
day  after  said  date,  to  the  order  of  J.  H.  Fleming,  with  inter- 
est at  ten  per  cent,  $374.50;  2.  "That  the  said  note  is  past 
due,  and  no  part  thereof  has  been  paid  except  the  following 
sums,  to  wit:  one  dollar  January  22,  1883;  two  hundred  dol- 
lars May  11,  1883;  fifty  dollars  May  10,  1884;  fifty  dollars 
April  2,  1885;  and  three  dollars  November  5,  1886  ";  3.  That 
said  J.  H.  Fleming  died  intestate  the  25th  of  April,  1882;  4. 
That  on  the  3d  of  July,  1882,  letters  of  administration  on  the 
estate  of  said  J.  H.  Fleming  were  duly  granted  to  the  plain- 
tiff, who  thereupon  duly  qualified  and  entered  upon  the  dis- 
charge of  his  duties  as  such  administrator;  5.  That  plaintiff,^ 
as  such  administrator,  is  the  legal  owner  and  holder  of  said 
note.  Then  follows  the  demand  for  judgment  in  the  usual 
form. 

To  this  complaint  the  defendant  answered  as  follows:  "  1. 
He  alleges  that  he  has  no  knowledge  or  information  sufficient 
to  form   a  belief  as  to  the  allegations  of  paragraph  2  of 
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plaintiff's  complaint;  2.  He  alleges  that  plaintiff's  cause  of 
action  accrued  more  than  six  years  next  preceding  the  com- 
mencement of  this  action.  Wherefore  defendant  asks  that 
the  complaint  be  dismissed,  with  costs."  It  is  stated  in  the 
*'  case  "  that  the  action  was  commenced  on  the  17th  of  Janu- 
ary, 1889,  which  was  considerably  more  than  six  years  after 
the  plaintiff's  cause  of  action,  if  the  note  be  regarded  as  such, 
had  accrued. 

At  the  trial,  the  plaintiff,  having  offered  the  note  in  evidence, 
proposed  to  prove  the  several  payments  indorsed  thereon,  to 
which  defendant's  counsel  objected,  saying  that  it  was  appar- 
ent that  the  action  on  the  note  was  barred  by  the  statute  of 
limitations,  and  that  he  objected  to  his  proving  payments  as  a 
new  cause  of  action  which  was  not  set  out  in  the  complaint. 
The  objection  was  overruled,  and  the  plaintiff  proceeded  with 
his  evidence,  tending  to  show  that  the  several  payments  men- 
tioned in  the  complaint  were  made  by  the  defendant,  and 
closed  his  case.  Defendant  offered  no  testimony,  and  the  jury 
were  instructed  that  if  a  note  was  given  in  1877,  "it  will  go  out  of 
date  in  six  years,  unless  there  is  some  acknowledgment  by  the 
maker  of  the  note  as  to  its  validity.  It  goes  out  of  effect  in 
that  time.  It  does  not  matter  whether  it  had  a  seal  to  it  or 
had  not.  I  charge  you  that  any  payment  upon  that  note,  in- 
dorsed upon  it,  would  keep  the  note  alive  and  continue  it  in 
force,  and  if  six  years  had  not  elapsed  since  the  last  payment 
made  on  the  note,  then  the  statute  of  limitations  is  no  bar  to 
the  plaintiff's  recovery,  and  that  he  is  entitled  to  recover  upon 
the  note  the  amount  of  the  note,  less  these  payments  upon 
it,  with  interest  at  the  rate  of  ten  per  cent,  as  stated  in  the 
note." 

The  jury  having  rendered  a  verdict  for  the  plaintiff,  and 
judgment  having  been  entered  thereon,  defendant  appeals, 
upon  grounds  which  allege  the  following  errors:  "1.  In  ad- 
mitting in  evidence  the  payments  indorsed  on  the  note  upon 
which  this  action  is  founded;  2.  In  instructing  the  jury  that 
*  if  six  years  has  not  elapsed  since  the  last  payment  made  on 
the  note,  then  the  statute  of  limitations  is  no  bar  to  the  plain- 
tiff's recovery';  3.  In  instructing  the  jury  'that  plaintiff  is 
entitled  to  recover  the  amount  of  the  note,  less  the  payments, 
withjnterest  at  the  rate  of  ten  per  cent.'**  The  plaintiff's 
counsel  has  also  given  notice  that  he  will  insist  upon  sustain- 
ing the  judgment  appealed  from,  upon  the  following  grounds: 
*' 1.  Because  no  ;)arL  of  plaintiff's  complaint  was  denied;  2. 


696  Fleming  v.  Fleming.  [S.  Carolina, 

Because  the  statute  of  limitations  was  not  sufficiently  pleaded 
by  the  defendant  to  avail  himself  thereof." 

It  must  now  be  regarded  as  the  settled  law  of  this  state, 
that  where  an  action  is  brought  to  recover  a  sum  of  money 
originally  secured  by  a  note,  and  the  same  is  not  commenced 
within  the  tinje  prescribed  by  the  statute  of  limitations,  no 
recovery  can  be  had  on  the  note  as  the  cause  of  action,  if  the 
statute  be  properly  pleaded,  for  the  right  of  action  on  the  note 
is  barred  and  gone  forever;  but  if  it  is  sought  to  avoid  the  bar 
of  the  statute  in  sucli  a  case  by  some  subsequent  promise, 
either  express  or  implied,  the  action  must  be  upon  such  sub- 
sequent promise  as  a  new  cause  of  action,  a  consideration  for 
which  may  be  furnished  by  the  original  liability,  either  legal 
or  moral,  as  the  case  may  be,  upon  the  original  note:  Walters 
V.  Kraft,  23  S.  C.  578;  55  Am.  Rep.  44;  Dickson  v.  Gourdin, 
29  S.  C.  343,  and  the  cases  cited  in-these.two  cases. 

This  being  so,  the  practical  inquiry  in  the  present  case  is, 
whether  the  action  is  upon  the  note  set  out  in  the  first  para- 
graph of  the  complaint,  or  upon  some  subsequent  promise, 
implied  from  the  payments  mentioned  in  the  second  para- 
graph. It  seems  to  us  clear  that  the  action  is  based  upon  the 
note  alone,  and  therefore  subject  to  the  bar  of  the  statute. 
There  is  no  allegation  in  the  complaint  which,  even  by  the 
most  liberal  construction,  can  be  regarded  as  setting  up  any 
subsequent  promise  as  the  cause  of  action.  Indeed,  the  very 
manner  in  which  the  payments  relied  upon  as  implying  a 
new  promise  are  stated  shows  conclusively  that  they  were 
stated,  not  for  the  purpose  of  alleging  a  subsequent  promise 
to  pay  the  sum  of  money  originally  secured  by  the  note,  but 
simply  for  the  purpose  of  indicating  the  amount  really  due 
on  the  note;  and  this  view  is  confirmed  by  the  fact  that  in 
the  demand  for  judgment,  the  plaintiff  prays  for  judgment 
for  the  amount  mentioned  in  the  note,  with  interest  from  the 
date  thereof  at  the  rate  of  ten  per  cent  per  annum,  "  less  the 
credits  herein  set  out"  But  what  is  absolutely  conclusive 
upon  this  point  is,  that  there  is  no  allegation  in  the  com- 
plaint that  the  payments  were  made  by  the  defendant,  and  it 
is  quite  certain  that  such  an  allegation  would  have  been  ab- 
solutely essential  if  the  cause  of  action  intended  to  be  set  out 
was  the  subsequent  promise,  implied  from  the  payments;  for 
nothing  can  be  clearer  than  that  it  would  be  necessary  to  al- 
lege that  the  defendant  had  done  the  act  from  which  the  sub- 
sequent promise  was  to  be  implied. 
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There  being,  then,  no  allegation  in  the  complaint  that  the 
defendant  had  made  any  subsequent  promise  to  pay  the  sura 
of  money  mentioned  in  the  note,  and  no  allegation  that  he 
had  done  any  act  from  which  a  subsequent  promise  could  be 
implied,  it  follows  inevitably  that  the  action  must  be  regarded 
simply  as  an  action  on  the  note,  to  which  the  allegations 
found  in  the  complaint  are  quite  appropriate,  and  not  an  ac- 
tion upon  any  subsequent  promise,  either  express  or  implied. 
From  this  it  follows  that  the  circuit  judge  erred  in  overruling 
defendant's  objection  to  testimony  introduced  to  prove  a  con- 
tract not  set  out  in  the  complaint,  and  hence  defendant's  first 
ground  of  appeal  must  be  sustained. 

For  a  like  reason,  the  second  ground  must  aiso  be  sustained. 
If,  as  we  have  seen,  the  action  was  on  the  note,  and  if,  as  is  mani- 
fest from  the  terms  of  the  note  and  the  time  when  this  action 
was  commenced,  the  action  was  barred  by  the  statute  of  lim- 
itations, then  unquestionably  there  was  error  in  charging  the 
jury  that  "if  six  years  has  not  elapsed  since  the  last  payment 
made  on  the  note,  then  the  statute  of  limitations  is  no  bar 
to  the  plaintiff 's  recovery,"  for  it  is  apparent  that  much  more 
than  six  years  had  elapsed  since  the  accrual  of  the  right  of 
action  on  the  note  before  this  action  was  commenced,  and  that 
therefore  the  statute  was  a  complete  bar. 

Under  this  view,  the  question  presented  by  the  third  ground 
of  appeal,  as  to  whether  plaintiff  could  recover  interest  at  the 
rate  of  ten  per  cent  on  a  new  promise,  cannot  arise,  and  need 
not  therefore  be  considered. 

The  position  taken  by  counsel  for  respondents,  that  the  action 
on  the  note  was  never  barred,  because  the  payments  com- 
menced before  the  expiration  of  six  years  from  the  maturity 
of  the  note,  and  that  period  had  not  elapsed  between  any  of 
the  successive  payments,  the  last  having  been  made  within 
six  years  before  the  commencement  of  this  action,  cannot  be 
sustained;  for  it  is  directly  opposed  to  the  express  terms  of 
the  statute,  as  construed  by  the  former  court  of  appeals  in 
Smith  V.  Caldwell,  15  Rich.  365,  which  construction  has  in 
terms  been  approved  by  this  court  in  Walters  v.  Kraft,  23 
S.  C.  578;  55  Am.  Rep.  44.  One  of  the  rules  laid  down  by 
Wardlaw,  J.,  in  Smith  v.  Caldwell,  15  Rich.  365,  as  settled,  was 
expressed  in  the  following  language:  "That  where  the  stat- 
utory period,  counting  from  the  original  accrual  of  the  cause 
of  action,  expired  before  commencement  of  the  suit,  a  promise 
shown  for  the  purpose  of  opposing  the  plea  of  the  statute  is 
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itself  the  true  cause  of  action;  and  this,  whether  such  promise 
teas  made  before  or  after  the  expiration  of  the  period  just  men^ 
tioned.  If  before,  the  legal  liability  was  its  consideration;  if 
after,  the  moral  obligation."  This,  especially  the  words  which 
we  liave  italicized,  affords  a  conclusive  answer  to  respondent's 
position. 

It  only  remains  to  consider  the  additional  grounds  upon 
which  respondent  has  given  notice  that  he  will  seek  to  sustain 
the  judgment  below.  Under  the  ruling  in  the  case  of  Bonham 
V.  Bishop,  23  S.  C.  105,  it  is  very  questionable  whether  these 
grounds  could  be  considered  at  all;  but  another  insuperable 
diflficulty  is  encountered.  This  is  a  court  for  the  correction  of 
errors  of  law,  aad  our  jurisdiction,  except  in  a  limited  class 
of  cases,  of  which  this  is  not  one,  is  confined  to  a  review  of  the 
rulings  of  the  court  below.  Now,  in  this  case  it  does  not  ap- 
pear that  either  of  these  additional  grounds  was  considered  or 
•  passed  upon,  or  even  presented  to  the  circuit  court.  On  the 
contrary,  it  is  manifest  from  the  proceedings  below  that  it  waa 
assumed  by  all  parties  that  the  allegations  of  the  second  para* 
graph  of  the  complaint  were  properly  put  in  issue,  and  the 
plaintiff  proceeded  to  offer  testimony,  against  the  objection  of 
defendant,  to  sustain  those  allegations;  and  as  the  whole  con* 
troversy  below  manifestly  turned  upon  the  question  whether 
the  action  was  barred  by  the  statute  of  limitations,  and  there 
is  nothing  to  indicate  that  any  objection  was  taken  as  to  the 
form  in  which  that  defense  was  pleaded,  and  hence  there  is 
nothing  for  us  to  review  on  this  point.  It  is  quite  clear,  there- 
fore,  that  if  there  was  no  other  objection,  the  questions  which 
these  grounds  purport  to  raise  cannot  be  considered  by  a  court 
whose  jurisdiction  is  limited  to  a  review  of  the  proceedings 
below.  It  must  not  be  inferred,  however,  that  we  think  that 
either  of  these  grounds,  even  if  properly  presented,  could  have 
been  sustained. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  the  case  be  remanded  to  that  court 
for  a  new  trial. 

McGowAN,  J.,  concurred  by  his  separate  opinion,  as  follows: 
The  obligation  sued  on  was  a  sealed  note,  but  having  been 
given  for  the  payment  of  money  only  after  the  code,  the  period 
of  limitation  was  six  years.  When  the  action  was  brought, 
■ix  years  had  expired,  but  in  the  mean  time,  and  before  the 
bar  was  complete,  one  or  more  payments  were  made,  and  the 
question  is,  whether  the  six   years   must   be   counted  froni 
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the  date  of  the  note  or  of  the  last  payment  Section  131  of 
the  code  provides  that  "  no  acknowledgment  or  promise  shall 
be  sufficient  evidence  of  a  new  or  continuing  contract,  whereby 
to  take  the  case  out  of  the  operation  of  this  title,  unless  the 
same  be  contained  in  some  writing  signed  by  the  party  to  be 
charged  thereby;  but  payment  of  any  part  of  principal  or  in- 
terest is  equivalent  to  a  promise  in  writing,"  etc.  It  is  clear 
that  the  last  payment  on  this  note  was  equivalent  to  a  prom- 
ise in  writing  to  pay  the  balance  still  due,  and  was  recoverable 
for  six  years  from  that  payment. 

So  that  the  only  question  is  one  of  pleading, — whether  the 
amount  left  due  at  the  last  payment  could  be  recovered  by  ac- 
tion on  the  note  itself,  stating  the  payment,  or  could  only  be 
recovered  on  the  acknowledgment,  as  an  implied  new  contract. 
The  question  reaches  only  to  the  form  of  action.  The  old 
practice  certainly  allowed  the  balance  due  to  be  recovered  in 
an  action  on  the  note  itself,  when  the  payment  was  made, 
leaving  a  balance,  before  the  bar  was  complete.  In  Pylea  v. 
Bell,  20  S.  C.  369,  it  was  said:  "  In  regard  to  the  statute  of  lim- 
itations, the  rule  is  well  settled  that  after  the  debt  is  barred, 
nothing  short  of  an  express  promise,  or  what  is  equivalent  to 
such  promise,  will  suffice  to  take  a  case  out  of  the  statute;  but 
before  the  bar  of  the  statute  is  complete,  mere  acknowledg- 
ments, as  shown  by  part  payments  or  otherwise,  are  sufficient 
to  keep  the  original  debt  alive,  by  giving  at  each  acknowledg- 
ment a  new  starting-point  for  the  running  of  the  statute": 
Rueker  v.  Frazier,  4  Strob.  94;  Lomax  v.  Spierinj  Dudley 
(S.  C.)  357;  Bowdre  v.  Hampton,  6  Rich.  212.  It  has  always 
seemed  to  me  that  this  old  practice  afforded  the  most  simple 
and  convenient  form  to  recover  that  which-  can  be  nothing 
more  nor  less  than  a  balance  on  the  original  note,  renewed  by 
acknowledgment.  But  as  it  is  really  only  a  question  as  to  the 
form  of  action,  and  it  is  very  desirable  that  the  practice  should 
be  clearly  settled,  I  yield  my  objection,  and  concur. 

Judgment  reversed. 

LiHiTATioirs  OF  Acnoxs — Plbacino  Aokkowlkdomkit  ok  Nkw  Prom* 
ISB.  —  A  canse  of  action  is  founded  npon  the  new  promise,  and  not  opon 
the  original  contract,  where  a  creditor  relies  upon  a  new  promise  after  the 
statute  has  run  upon  the  original  contract;  the  original  contract,  or  the  moral 
obligation  arising  therefrom,  being  the  consideration  for  the  new  promise: 
McCormiek  v.  Brown,  36  Cal.  180;  95  Am.  Dec.  170;  EllioU  v.  Leale,  5  Mo. 
208;  32  Am.  Dec.  314;  Jonft  ▼.  Moore,  5  Binn.  673;  6  Am,  Dec  428;  Dan- 
forth  V.  Culver,  11  Johns.  146;  6  Am.  Dec.  361. 

Limitations  of  Actions — Effect  of  Part  Payment.  —Part  payment 
•f  a  firm  note  by  one  of  the  partners  before  the  statute  of  limitations  has  a^ 
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tached  forms  a  new  point  from  which  the  statute  begins  to  run:  Clement  r. 
CUmfnt,  69  Wis.  599;  2  Am.  St.  Rep.  760.  and  note;  note  to  Whitney  r. 
ChamlH^rs,  52  Am.  Rep.  401-404;  BLake  v.  Sawyer,  83  Ma.  129;  23  Am.  St 
Rep.  762. 

Statute  or  Lihitations.  —  As  to  what  acknowledgment  or  new  promis* 
will  remov«  the  bar  of  tha  statute,  see  note  to  State  v.  FirMf  14  Am.  St.  Rep. 

66a 


Price    v,  Kiohmond   and   Danville    Eailboad 
Company. 

[3S  South  Carolina,  656.] 
DkATH  —  RiLKASB  or  RlQHT  TO  SuB  FOR  lNJUaiB3  RxsiTLTiira  IK.  —  A 
release  of  damages  resulting  from  injuries,  given  by  the  party  injured, 
and  who  but  for  such  release  might  have  sustained  an  action,  continues 
operative  on  bis  subsequent  death  as  a  consequence  of  such  injuries,  and 
precludes  any  recovery  by  his  persoual  representative  for  his  death,  or  for 
the  injuries  from  which  it  resulted. 

Action  by  the  administratrix  of  Philip  H.  Price  to  recover 
damages  resulting  to  herself  and  child  by  the  negligence  of 
the  defendant,  causing  his  death  while  acting  as  a  conductor 
of  one  of  its  freight  trains.  After  the  decedent  had  received 
the  injuries  complained  of,  he  executed  a  release  to  and  in 
favor  of  the  defendant,  in  which,  for  the  consideration  of  $390, 
he  released  and  forever  discharged  the  defendant  from  any 
claim,  demand,  or  liability  for  the  payment  of  any  other  or 
further  sum  of  money  for  or  on  account  of  his  claim  for  dam« 
ages  arising  out  of  the  injuries  suffered  by  him.  When  this 
release  was  offered  in  evidence,  it  was  excluded  upon  the  ob- 
jection of  the  plaintiff,  the  court  ruling  that  the  cause  of  action 
was  a  new  and  distinct  one  arising  in  favor  of  the  beneficiaries 
upon  the  death  of  the  party  injured,  and  that  no  release  ex&> 
cuted  by  him  in  his  lifetime  could  affect  an  action  brought  on 
behalf  of  such  beneficiaries.  To  the  exclusion  of  this  evidence 
the  defendant  excepted,  and  the  trial  resulted  in  a  verdicfe 
and  judgment  in  favor  of  the  plaintiff  for  $6,974. 

B.  L.  Ahney,  for  the  appellant 

Melton  and  Melton,  and  R.  W.  Skand,  contra. 

McIvEB,  J.  This  was  an  action  brought  by  the  plaintiff,  as 
administratrix  of  Philip  H.  Price,  deceased,  to  recover  com- 
pensation in  damages  for  the  killing  of  her  intestate  by  the 
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alleged  fault  of  the  defendant  company,  under  the  provisiflns 
of  the  act  of  1859,  now  incorporated  in  the  General  Statutes  as 
sections  2183  to  2186.  The  defendant,  after  denying  all  alle- 
gations of  negligence,  for  a  further  defense,  alleged  that  after 
the  time  of  the  alleged  injury,  and  before  the  commencement 
of  this  action,  the  said  intestate,  for  a  valuable  consideration, 
executed  a  paper,  acknowledging  full  satisfaction  for  all  dam- 
ages resulting  from  the  alleged  injury,  and  releasing  and  dis- 
charging the  defendant  company  from  all  liability  therefor. 
After  the  plaintiff  had  closed  her  testimony,  the  defendant 
moved  for  a  nonsuit,  upon  the  ground  that  there  was  no  evi- 
dence of  any  negligence  on  the  part  of  the  defendant  company, 
which  motion  was  refused.  The  defendant  then  offered  evi- 
dence for  the  purpose  of  showing  that  the  deceased  was  injured 
by  reason  of  his  own  negligence,  and  not  through  any  want  of 
care  on  the  part  of  the  defendant  company;  and  also  proposed 
to  introduce  the  release  executed  by  deceased  prior  to  his 
death,  set  up  as  one  of  defenses  in  the  answer,  which,  upon 
objection  from  the  plaintiff,  was  ruled  to  be  inadmissible. 
There  were  also  other  questions  raised  as  to  the  admissibility 
of  testimony,  which,  under  the  view  we  take  of  the  effect  of  the 
release,  need  not  be  specifically  mentioned. 

The  jury  having  rendered  a  verdict  in  favor  of  the  plaintiff, 
the  defendant  appeals  upon  the  several  grounds  set  out  in  the 
record,  which  need  not  be  repeated  here,  as  we  think  the  lead- 
ing and  controlling  question  in  the  case  is  as  to  the  admissibil- 
ity and  effect  of  the  release  above  mentioned.  The  undisputed 
facts  are,  that  plaintiff's  intestate  received  the  injury  com- 
plained of  on  the  18th  of  February,  1887,  from  the  effects  of 

which  he  died  on  the day  of  November,  1887;  and  that 

in  the  mean  time,  to  wit,  on  the  8th  of  August,  1887,  the  intes- 
tate executed  the  release  in  question.  So  the  practical  inquiry 
in  this  case  is,  whether  an  action  of  this  kind  can  be  main- 
tained under  our  statute,  where  the  party  injured  has,  prior  to 
his  death,  released  his  right  of  action. 

The  two  sections  upon  which,  in  our  judgment,  this  ques* 
tion  turns,  read  as  follows:  — 

"  Sec.  2183.  Whenever  the  death  of  a  person  shall  be  caused 
by  the  wrongful  act,  neglect,  or  default  of  another,  and  the  act, 
neglect,  or  default  is  such  as  would,  if  death  had  not  ensued, 
have  efititled  the  party  injured  to  maintain  an  action  and  re- 
cover damages  in  respect  thereof,  then,  and  in  every  case,  the 
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person  or  corporation  who  would  have  been  liable,  if  death  had 
not  ensued,  shall  be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured,  although  the  death 
shall  have  been  caused  under  such  circumstances  as  make  the 
killing  in  law  a  felony." 

"  Sec.  2186.  The  provisions  of  the  three  preceding  sections 
of  this  chapter  shall  not  apply  to  any  case  where  the  person 
injured  has,  for  such  injury,  brought  action  which  has  pro- 
ceeded to  trial  and  final  judgment  before  his  or  her  death." 

It  seems  to  us  that,  by  the  terms  of  section  2183,  the  ca- 
pacity of  the  deceased  to  maintain  an  action,  based  upon  the 
injury  which  caused  his  death,  is  made  the  test  of  the  right  of 
the  administrator  to  maintain  the  action  provided  for  by  the 
statute.  Hence  if  the  deceased  has  debarred  himself  by  his 
contributory  negligence,  or  by  any  other  cause,  from  maintain- 
ing his  action,  based  upon  the  injury  which  caused  his  death, 
it  follows,  necessarily,  that  his  administrator  is  likewise  barred 
of  his  right  of  action,  which  would  otherwise  be  secured  to 
him  by  the  statute.  In  all  cases  like  the  present,  the  control- 
ling question,  therefore,  is,  whether  the  deceased,  if  he  had  not 
died,  could  have  maintained  the  action.  It  seems  to  us  clear, 
therefore,  that  the  circuit  judge  erred  in  refusing  to  receive 
in  evidence  the  release  offered  by  the  defendant;  for  it  cannot 
be  doubted  that  if  the  deceased  had  not  died,  and  such  release 
had  been  pleaded  and  proved  in  an  action  instituted  by  him 
to  recover  damages  for  the  injury  alleged  to  have  been  done 
him  by  the  wrongful  act  of  the  defendant,  it  would  have  been 
a  bar  to  such  action,  unless  it  had  been  made  to  appear  that 
such  release  was  obtained  by  fraud  or  duress.  So  far  as 
we  are  informed,  we  have  no  authoritative  construction  of  the 
provisions  of  this  statute  by  the  courts  of  this  state,  and  it 
cannot  be  denied  that  the  cases  elsewhere,  upon  similar  stat- 
utes, are  somewhat  conflicting.  But  the  construction  which 
we  have  adopted  seems  to  us  to  be  the  only  legitimate  one 
which  can  be  deduced  from  the  terms  of  the  statute,  and  it 
has  the  support  of  high  authority,  both  in  decided  cases  and 
in  the  treatises  of  eminent  authors:  See  Read  v.  Great  Eastern 
JVy  Co.,  L.  R.  3  Q.  B.  555;  Senior  v.  Ward,  102  Eng.  Com. 
L.  392;  Ori^Hth  v.  Earle  of  Dudley,  L.  R.  9  Q.  B.  357;  lAttle- 
wood  V.  Mayor  of  New  York,  89  N.  Y.  24;  42  Am.  Rep.  271; 
Cooley  on  Torts,  263,  264;  2  Red  field  on  Railroads,  4th  ed., 
250;  Pierce  on  Railroads,  392;  Patterson's  Railway  Law,  410- 
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508;  Shearman  and  Redfield  on  Negligence,  sec.  301;  2  Thomp- 
8on  on  Negligence,  1286. 

It  is  contended,  however,  that  the  provisions  of  section  2186 
render  it  necessary  to  place  a  different  construction  upon  sec- 
tion 2183  from  that  which  has  been  applied  elsewhere  to  sim- 
ilar statutes,  because  it  is  urged  that  section  2186,  excluding 
a  right  of  action  in  the  case  there  specified,  implies  that  there 
is  no  such  exclusion  in  any  other  case  under  the  maxim,  Ex- 
pressio  unius  est  exclusio  alterius.  Such  does  not  seem  to  be 
either  the  form  or  intent  of  section  2186.  It  does  not  purport 
to  constitute  an  exception  to  any  previous  general  declaration. 
On  the  contrary,  its  real  object  was  to  prevent  a  double  rem- 
edy for  the  same  wrongful  act  in  any  possible  case.  A  right 
of  action  having  been  secured  to  the  administrator  in  all  cases 
in  which  an  action  might  have  been  maintained  by  the  de- 
ceased, if  he  had  not  died,  it  might  have  been  contended  that 
the  administrator  coulc^  still  bring  his  action,  even  though  the 
deceased  had,  in  his  lifetime,  brought  his  action  and  recov- 
ered judgment,  because  the  test  of  the  right  of  the  administra- 
tor to  maintain  his  action,  being  the  right  of  the  deceased  to 
recover,  which  had  been  demonstrated  by  his  recovery  of  judg- 
ment in  his  lifetime,  would,  so  far  from  barring,  establish  the 
right  of  the  administrator  to  recover;  and  hence,  to  avoid  this 
double  liability  for  the  same  wrongful  act,  the  provisions  of 
section  2186  were  inserted,  not  as  an  exception,  but  as  a  sep- 
arate section. 

We  have  not  deemed  it  necessary  to  go  into  the  question, 
much  discussed  elsewhere,  as  to  whether  the  statute  gives  a 
new  cause  of  action,  or  simply  continues  the  original  cause  of 
action  accruing  to  the  parties  injured,  which  would  otherwise 
terminate  with  his  life,  enlarging  its  scope  so  as  to  embrace 
compensation  for  the  injury  resulting  from  the  death;  for  our 
conclusion  is  drawn  from  the  terms  of  the  statute,  as  eviden- 
cing the  true  intent  of  the  legislature.  We  may  say,  however, 
that  if  the  purpose  was  to  create  a  new  and  independent  cause 
of  action,  it  i«  a  little  singular  that  the  legislature  should  ex- 
pressly provide,  as  it  has  done  in  section  2186,  for  the  defeat 
of  one  cause  of  action  accruing  to  one  person,  by  the  enforce- 
ment of  anothw  cause  of  action  which  had  accrued  to  another 
person.  It  seems  to  us,  therefore,  that  the  provisions  of  sec- 
tion 2186,  so  fir  from  weakening,  rather  confirm  our  view  of 
the  true  intent  ^nd  meaning  of  the  statute. 
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The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  the  case  be  remanded  to  that  court 
for  a  new  trial.  

Personal  Injuries  Rbsttlttno  in  Death  —  Release.  —  The  case  of  Dona- 
hue r.  Drexler,  82  Ky.  157,  66  Am.  Rep.  474,  ia  apparently  in  conflict  with  the- 
principal  case.  John  Donahue  sned  Drexler  for  damages  alleged  to  have  re« 
suited  from  an  assault  and  battery;  but  the  salt  was,  in  pursuance  of  a  written 
agreement,  "dismissed,  settled,  each  party  paying  his  own  costs."  Subse- 
quently Donahue  died,  and  his  wife  commenced  an  action  against  Drexler, 
claiming  that  her  husband's  death  was  the  result  of  injuries  suffered  by  bint 
at  the  hands  of  the  defendant,  and  relying,  to  sustain  her  action,  on  a  stat- 
ute  giving  a  widow  of  any  person  killed  by  the  careless  or  malicious  use  of 
fire-arms,  or  by  certain  other  specified  weapons,  a  right  of  action  against  th» 
persons  committing,  aiding,  or  promoting  such  killing.  The  defendant 
pleaded  the  former  action  in  bar,  and  thereupon  the  court  determined  that 
the  death  of  the  husband  waa  •  new  grievance,  creating  in  favor  of  the  widow 
a  new  cause  of  action,  in  which  her  husband  never  had  any  interest,  and 
therefor*  that  no  releaae  or  settlemeat  hj  him  could  prejadioa  lier. 
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Becbitbb  ov  Insolvknt  Cobporatioh,  Pbopbb  Pabtibs  to  Institotb 
Suit  fob  Appointment  ot.  —  If  a  railway  corporatioa  becomes  inaol* 
vent,  and  a  receivership  is  necessary  for  the  preservation  of  its  property 
and  the  distribution  of  its  assets  among  its  creditors,  the  directors,  as 
trustees  for  the  stockholders  and  creditors,  and  not  the  company  itself, 
would  seem  to  be  the  proper  parties  to  institute  the  suit  for  the  appoint- 
ment of  a  receiver. 

Insolvent  Corporation  not  Injured  by  Fobeclosubh  of  Mobtqaob 
Given  bt  It,  when.  —  Where,  upon  the  petition  of  a  corporation,  the 
court  appoints  a  receiver,  although  such  appointment  is  erroneous,  the 
proceedings  of  the  court  consequent  upon  the  appointment  are  not  void; 
and  if  in  such  proceeding,  the  master's  report  and  the  evidence  adduced 
open  the  trial  show  that  the  corporation  is  hopelessly  insolvent,  it  oan« 
not  be  injured  by  the  action  of  the  court  in  foreclosing  the  mortgages 
given  by  it 

Mobtqaob  on  Property  op  Insolvent  Cobpobatiow  Pbopeblt  Fobb- 
OLOSED  though  NOT  YET  DuB,  WHEN.  —  When  a  court  has  the  entire 
property  of  an  insolvent  corporation  in  the  hands  of  its  receiver,  and  all 
the  creditors  before  it,  it  may  properly  treat  the  assets  as  a  trust  fund 
for  distribution  among  such  creditors,  according  to  their  respective  pri- 
orities and  liens,  and  may  foreclose  both  a  first  and  a  second  mortgage 
opon  the  property,  although  the  first-mortgage  bonds  are  not  by  their 
terms  yet  due,  default  in  the  payment  of  interest  upon  both  mortgages 
having  been  made,  and  the  second-mortgage  bonds  having  by  their 
terms  become  due.  Under  such  circumstances,  it  would  be  anomalovs 
to  decree  a  sale  of  the  property  subject  to  the  first  mortgage. 

Attorney's  Authobity  to  Appeab  cannot  bb  Questioned  fob  Fibst 
Time  in  Appellate  Court.  —  The  question  of  the  authority  of  attor- 
neys who  signed  and  filed  pleadings  acted  upon  in  the  trial  court  cannot 
be  raised  for  the  first  time  in  the  supreme  court.  If  the  pleading  was 
filed  without  authority,  steps  should  have  been  taken  in  the  lower  court 
to  have  it  stricken  out 
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MiKiMUM  Bid  fob  Propkrtt  Sold  bt  Reokivkr  mat  bb  Fbbsoribbd  bt 
Ordkb  or  Court.  —  The  court  has  power,  in  decreeing  the  Bale  by  a  r«> 
ceiver  of  the  property  of  an  insolvent  railroad  corporation,  to  order  tbafc 
the  sale  shall  not  be  made  for  a  less  price  than  one  named  in  the  decree. 
Such  an  order  may  be  necessary  to  prevent  a  sacrifice  of  the  property. 

Receivkr's  Salb,  Proceeds  of,  may  be  Ordered  Paid  on  First-mort> 
OAOB  Bonds,  when.  —  Where  the  court  decrees  a  sale  by  a  receiver 
of  the  property  of  an  insolvent  railroad  corporation,  it  may  properly 
provide  that  the  proceeds  of  the  sale,  after  the  expenses  of  the  receiver- 
•hip,  costs  of  court,  and  of  foreclosure,  and  the  payment  of  such  claims 
as  have  been  awarded  priority,  shall  be  paid  on  the  first-mortgage  bonds 
given  by  the  company. 

Records  of  Corporation,  Testimony  Inadmissible  to  Destroy  Effect 
OF,  WHEN.  —  Where,  for  the  purpose  of  proving  the  execution  of  mort- 
gage  bonds  by  a  railroad  corporation,  •  book  found  in  the  company's 
office,  identified  as  the  one  in  which  the  records  of  the  meetings  of  the 
directors  and  stockholders  were  kept,  and  shown  to  be  the  only  hook 
recognized  as  such,  is  admitted  in  evidence,  the  testimony  of  the  secre* 
tary  of  the  company  that  he  had  written  the  proceedings  at  the  dictation 
of  the  president  of  the  company,  and  long  after  their  dates,  and  that 
although  the  records  show  meetings  from  time  to  time,  he  believed  no 
•ach  meetings  were  held,  is  inadmissible  to  destroy  the  effect  of  the  rec- 
ords contained  in  such  book.  Such  testimony  is  too  inconclusive,  since  it 
oan  serve  merely  to  create  a  suspicion  that  there  was  an  irregularity  in 
the  manner  in  which  the  records  of  the  company  were  kept. 

Xbtxrvbntion,  Petition  in.  Properly  Stricken  out,  when. — When  par- 
ties plaintiff,  claiming  in  their  original  petition  as  heirs  and  legatees  of 
their  father,  file  at  the  time  of  the  trial,  in  substitution  and  lien  of  such 
original  petition,  an  amended  petition,  claiming  adversely  to  their  father, 
and  wholly  as  heirs  of  their  mother,  they  in  effect  abandon  their  original 
cause  of  action,  and  the  amended  petition  so  filed  may  be  treated  as  an 
original  plea  in  intervention  filed  on  the  eve  of  the  trial,  seeking  to  in- 
trodnce  new  issues,  and  calculated  to  protract  the  litigation,  and  the  court 
may,  in  its  discretion,  upon  motion,  strike  it  out  without  prejudice. 

Dbscriftion  of  Lands  in  One  Mortgage  not  Aided  by  That  in  An- 
OTHER,  WHEN.  —  Where  a  railroad  company  executes  a  mortgage  apon 
its  property,  including  certain  lauds  therein  described  and  embraced  in  a 
■cheilule  annexed  thereto,  and  subsequently,  for  the  purpose  of  remedy- 
ing certain  defects  in  this  mortgage,  executes  a  second  mortgage,  some- 
what different  in  the  extent  of  the  property  included,  referring  in  no 
way  to  the  description  in  the  former  mortgage,  but  referring  to  exhibits 
annexed,  though  no  exhibits  are  attached,  the  description  in  the  one 
mortgage  cannot  be  aided  by  that  in  the  other,  and  the  lands  described 
in  the  first  mortgage  cannot  be  considered  as  embraced  in  the  second. 

Railways,  Insolvent  — In  Hands  of  Receiver.  Claibis  uavino  Prece- 
dence OVER  Mortgages.  — In  the  settlement  and  distribution  of  the 
assets  of  an  insolvent  railway  company  which  has  been  placed  in  the 
bands  of  a  receiver,  priority  of  payment  is  allowed  to  certain  claims 
over  the  mortgage  debts,  and  creditors  who  have  labored,  furnished  sup- 
plies, made  repairs  or  useful  improvements  in  the  operation,  mainte- 
nance, and  betterment  of  the  railway,  and  who  have  been  Hud<leiily 
deprived  of  their  remedies  at  law  by  the  appointment  of  a  receiver,  are 
•ntitied  to  the  equitable  consideration  of  the  coort  in  the  distribution  of 
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the  assets  of  the  company,  and  to  priority  in  payment  from  the  net 
income  of  the  property  while  in  the  hands  of  the  court. 

Bail  WAYS,  Insolvent  —  Operating  Expenses  of.  —  Priority  in  payment  is 
generally  conceded  to  claims  for  the  operating  expenses  of  an  insolvent 
railway  in  the  hands  of  a  receiver  over  the  mortgage  debts  of  the  com- 
pany. 

Railways,  Insolvent  —  Construction  Claims  Entitled  to  Priority, 
WHSN.  —  Claims  for  construction  of  a  railroad  are  not,  as  a  general  rule, 
allowed  priority  over  mortgage  debts  of  the  company,  unless  the  work 
was  done  or  the  material  furnished  in  pursuance  of  an  order  of  the  court; 
but  there  may  be  construction  claims  that  appeal  as  strongly  to  the  con- 
science of  a  court  of  equity  as  the  debts  commonly  known  as  operating 
expenses;  and  when  mortgages  are  executed  upon  an  unfinished  road,  and 
they  show  upon  their  face  that  it  was  contemplated  that  the  work  of  con- 
struction should  be  prosecuted  to  completion,  and  when  the  mortgages 
attach  to  the  new  road  as  fast  as  it  is  finished,  the  new  road  should  be 
considered  a  useful  improvement;  and  if  the  road  be  put  into  the  hands 
of  a  receiver  before  the  work  and  materials  are  paid  for,  holders  of  the 
claims  for  such  work  and  material  should  be  paid  from  the  net  income  of 
the  road  while  under  the  control  of  the  court,  if  there  be  a  fund  on  hand 
that  can  be  applied  to  such  payment,  and  they  have  not  been  guilty  of 
any  laches.  « 

Hailways,  Insolvent  —  Fond  Diverted  ih  Deroqatiok  or  Rights  o» 
Thosb  Bntitlbd  to  It  must  be  Restored.  —  Where-the  net  earnings  of 
an  insolvent  railroad  in  the  hands  of  a  receiver  sufficient  to  pay  all  the 
preferred  claims  have  been  appropriated  to  the  making  of  betterments 
upon  the  property  and  to  the  payment  of  interest  upon  the  bonds,  this 
diversion  being  in  derogation  of  the  rights  of  those  entitled  to  the  fund, 
the  court  should  restore  the  fund  from  the  proceeds  of  the  sale  of  the 
mortgaged  property. 

S>ailways,  Insolvent  —  Statutory  Liens,  Claims  Having,  Entitled  to 
Priority,  when.  —  Claimants  having  statutory  liens  against  a  railroad 
for  labor  performed  in  its  construction,  operation,  and  maintenance,  who, 
before  such  liens  expire,  are  prevented  from  enforcing  them  by  the  ap- 
pointment of  a  receiver,  will  not  be  denied  the  priority  to  which  they  are 
entitled,  merely  because  their  claims  accrued  more  than  six  months  be- 
fore the  appointment  of  the  receiver,  notwithstanding  the  court  has 
made  a  provisional  order  prescribing  six  months  as  the  limit  of  time 
within  which  claims  to  be  entitled  to  priority  must  have  accrued. 

Assignment  of  Claims  foe  Wages  does  not  Destroy  Right  to  PRioRrrT" 
of  Payment.  —  Where  an  arrangement  is  made  with  a  railroad  company, 
whereby  a  sufficient  amount  of  the  wages  of  its  laborers  is  retained  by  the 
company  to  pay  their  board,  the  claims  of  the  boarding-house  keepers  for 
such  amount  are  to  be  treated  as  claims  originally  due  laborers,  and  duly 
assigned  to  the  holders,  and  their  assignment  does  not  destroy  their 
right  to  priority. 

Waiver  of  Rigiit  to  Priority,  Taking  Additional  Skourity  not,  when. 
—  Where  the  holder  of  claims  against  a  railway  company  for  wages 
takes  notes  of  the  company  indorsed  by  its  president,  but  without 
intending  to  waive  his  right  to  priority  of  payment,  the  taking  of  such 
notes  is  not  a  waiver  of  his  right. 

Pledge  of  Earnings  of  Railroad  Invalid,  when.  — Where  notes  are  given 
by  a  railroad  company  for  money  borrowed  by  it  to  pay  interest  on  its 
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bonds,  each  containing  a  stipnlation  that  "  three  qaarters  of  the  gross  earn- 
ings of  the  road  from  date  is  pledged  in  liquidation  of  this  note,"  sucb 
stipulation  has  no  legal  efifect,  the  holder  of  the  notes  has  no  claim  upoa- 
the  gross  earnings  of  the  road,  and  the  notes  have  no  priority  over  tlio 
bonded  debt  of  the  road. 
Bailwats,  Insolvent  —  Pkioritt  Allowed  to  Claim  that  has  Accrokd- 
More  thaw  Six  Months  before  Appointment  of  Receiver,  when.  — 
Where  there  is  nothing  to  ahow  laches  on  the  part  of  the  claimant,  m. 
claim  for  coal  furnished  to  a  railroad  company  is  entitled  to  priority, 
although  it  did  not  accrue  within  six  mouths  before  the  appointment  of 
a  receiver. 

Hutcheson,  Carrington^  and  Sears,  and  F.  F.  Chew,  for  S.  K* 
Mcllhenny,  administrator,  and  for  the  Houston  East  and  West 
Texas  Railway  Company. 

Wheeler  H.  Peckham,  Baker,  Botte,  and  Baker,  and  Oresham 
and  Jones,  for  appellant  Union  Trust  Company  of  New  York. 

McLemore  and  Campbell,  and  Jones  and  Garnett,  for  appellees 
Jacob  Binz,  Jacob  Hornberger,  A.  Blau,  Gary,  Ogden  and 
Parker,  R.  M.  McManus,  J.»A.  Ewing  &  Co.,  I.  Heidenheimer^ 
F.  L.  Johnson,  Neil  MacDonald,  T.  J.  Todd,  Henry  S.  Fox^ 
and  John  Maher. 

Hovston  Brothers,  for  Johnson  and  Hanson. 

William  H.  Crank,  for  appellees  the  Dixon  Manufacturing 
Company  and  F.  Rohde. 

0.  T.  Holt  and  Qustave  Cook,  for  appellees  John  A.  and 
Pauline  Dozier,  J.  C.  and  Kate  Zimmer,  Walter  E.  and  Nettie 
Luf kin,  and  Julia  Bremond. 

John  O.  Todd,  for  appellees  Milby  and  Dow, 

Gaines,  A.  J.  This  suit  was  originally  instituted  by  the 
Houston  East  and  West  Texas  Railway  Company,  and  Mary 
Louise  Bremond,  Edward  L.  Bremond,  Harriet  Timpson,  John 
A.  Dozier  and  his  wife,  Mary  Pauline  Dozier,  Kate  Bremond, 
Walter  E.  Lufkin  and  his  wife,  Henrietta  C.  Lufkin,  and 
Julia  Bremond,  a  minor,  against  T.  W.  House  and  other  credi- 
tors of  the  company. 

The  petition  alleges  that  the  company  was  incorporated  by 
an  act  of  the  legislature  of  Texas,  approved  March  11,  1875; 
that  Paul  Bremond  had  died  shortly  before  the  institution  of 
the  suit,  being  the  owner  of  the  whole  of  the  stock,  and  that 
the  co-plaintifiFs  of  the  corporation,  except  John  A.  Dozier  and 
Walter  E.  Lufkin,  were  his  devisees,  legatees,  and  heirs  at 
law.      The  petition  also  averred   tliat  the  corporation  was 
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largely  indebted  both  to  secured  and  unsecured  creditors,  and 
that  it  was  unable  to  meet  its  obligations.  It  was  further 
alleged  that  certain  unsecured  creditors  had  prosecuted  their 
<ieniands  to  judgment,  and  had  caused  executions  to  issue 
thereon,  and  to  be  levied  upon  the  rolling  stock  of  the  com- 
pany, and  that  such  rolling  stock  was  under  mortgage  to  se- 
cure the  outstanding  bonds  of  the  company,  and  was  necessary 
to  enable  it  to  operate  its  road,  and  to  perform  its  duties  to 
the  state  and  the  people.  The  prayer  was  for  the  appointment 
of  a  receiver  to  take  charge  of  the  assets  of  the  corporation,  and 
that,  upon  final  hearing,  its  franchise  and  property  be  sold  as 
an  entirety,  and  that  the  proceeds  of  the  sale  be  distributed 
among  its  creditors  according  to  their  respective  rights,  equi- 
ties, and  priorities,  and  the  balance  among  the  stockholders. 
At  the  time  of  the  filing  of  the  petition,  neither  an  executor  of 
the  will  of  Paul  Bremond,  deceased,  nor  an  administrator  of 
bis  estate  had  been  appointed. 

The  subsequent  history  of  the  suit  is  fully  detailed  in  the 
brief  of  the  appellant,  the  Union  Trust  Company,  and  from 
that  brief  we  make  up  the  following  summary  of  the  proceed- 
ings. 

The  petition  having  been  filed  on  the  7th  of  July,  1885,  on 
the  next  day  the  court  made  an  order  appointing  a  receiver, 
and  directing  that  "all  debts  of  said  railway  company  for 
work  and  labor  performed  by  its  employees  and  laborers,  and 
for  supplies  and  materials  furnished  for  equipping,  operating, 
repairing,  or  improving  the  road,  and  all  obligations  incurred 
in  the  transportation  of  the  passengers  and  freights,  or  for  in- 
juries to  persons  or  property,  which  have  accrued  within  six 
months  last  past,  shall  be  paid  out  of  the  earnings  of  the  road, 
as  may  be  hereafter  ordered." 

A  special  master  in  chancery  was  appointed  in  the  same 
order,  with  the  powers  usually  incident  to  that  position. 

Soon  after  this  original  bill  was  filed,  the  defendants  Jacob 
Hornberger,  Johnson  and  Hanson,  Jacob  Binz,  and  T.  J.  Todd 
filed  their  answers  to  said  original  bill,  setting  up  the  com- 
pany's indebtedness  to  them,  all  of  which  their  pleadings  show 
accrued  after  the  date  of  the  first  mortgage,  and  most  of  it 
after  the  date  of  the  second  mortgage,  and  claiming  what  they 
-call  ^n  equitable  lien  on  the  company's  property  to  secure 
their  debts. 

Afterward,  and  before  the  Union  Trust  Company  of  New 
York  became  a  party  to  the  suit,  by  answer  and  cross-bill, 
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most  of  the  creditors  of  said  railway  company  intervened  ia 
eaid  suit,  and  their  debts  were  referred  to  the  special  master, 
who  very  uniformly  reported  most  of  the  claims  as  entitled  to 
priority  of  payment. 

On  the  second  day  of  December,  1887,  the  Union  Trust  Com- 
pany, as  trustee  in  the  two  mortgages  intended  to  secure  the 
bonds  of  the  company,  obtained  leave  of  the  court  to  make  itself 
a  party  to  the  suit,  and  on  the  fifth  day  of  March,  1888,  filed 
its  answer  to  the  original  bill,  and  also  filed  a  cross-bill  seeking 
to  foreclose  the  mortgages.  To  this  cross-bill  the  railway 
company  filed  an  answer,  attacking  the  validity  of  the  mort-. 
gages.  On  the  26th  of  April,  1889,  S.  D.  McIlhenny,  as  ad- 
ministrator of  the  estate  of  Paul  Breinond  and  the  railway 
company,  filed  a  joint  answer  to  the  Union  Trust  Company'a 
cross-bill,  which,  among  other  things,  denied  that  the  mort- 
gages were  issued  in  the  manner  authorized  by  law. 

On  October  7,  1889,  the  children  and  heirs  of  Paul  Bre- 
mond,  who  were  co-plaintiffs  with  said  railway  company  iiv 
the  original  petition  filed  in  this  cause,  and  therein  claimed 
that  their  father  owned  the  entire  capital  stock  of  said  com- 
pany, and  the  same  had  descended  and  passed  to  them  as  hi& 
devisees,  legatees,  and  heirs  at  law,  filed  their  amended  peti- 
tion, attacking  said  mortgages,  and  denying  that  said  railway 
company  wai  ever  organized,  claimed  that  their  father  falsely 
and  fraudulently  assumed  to  have  organized  the  company 
under  said  act,  and  then  spent  in  the  construction  of  said 
road  the  community  fund  of  himself  and  his  deceased  wife, 
and  claimed  one  half  of  said  road  through  their  deceased 
mother.  They  prayed  for  partition,  and  in  the  event  this  re- 
lief could  not  be  had,  that  the  road  be  sold,  and  that  one  halt 
of  the  proceeds  be  paid  to  them.  To  this  a  demurrer  was  sus- 
tained. 

On  the  23d  of  April,  1889,  the  special  master  made  a  report 
of  all  the  claims  against  the  company  which  had  been  pre- 
sented, including  those  of  the  Union  Trust  Company.  At  the 
fall  term,  1889,  of  the  court,  the  cause  came  on  for  trial,  and 
by  consent  was  submitted  to  the  court  without  a  jury  as  to- 
ell  the  issues  presented,  except  the  plea  of  non  est  factum  Uy 
the  mortgages.  The  issues  made  by  these  pleas  were  tried 
before  a  jury,  who  returned  a  verdict  in  favor  of  the  Union 
Trust  Company.  The  court  thereupon  rendered  a  decree 
ordering  a  sale  of  the  property  of  the  company,  including  its- 
franchises  as  an  entirety,  and  ranking  certain  of  its  debts  into- 
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three  classes,  denominated  respectively  as  "  statutory  claims," 
"operating  expenses,"  and  "construction  claims,"  and  direct- 
ing that  from  the  proceeds  of  the  sale  these  claims  so  classified 
should  be  first  paid,  that  then  the  mortgage  bonds  should  be 
next  paid,  and  that  the  balance  should  be  distributed  among 
the  general  creditors.  Such  are  the  salient  features  of  the  de- 
cree. The  details  and  other  particulars  need  not  be  stated  in 
this  connection. 

From  the  judgment,  the  railway  company,  S.  D.  Mcllhenny, 
administrator,  and  the  trust  company  have  appealed.  The 
heirs  of  Mary  Bremond  and  Milby  and  Dow,  intervening 
creditors,  have  filed  cross-assignments  of  error,  which  are 
properly  presented  in  briefs  on  file. 

The  appellant  the  Houston  East  and  West  Texas  Railway 
Company  complains  that  the  court  erred  in  decreeing  a  fore- 
closure of  the  first  mortgage,  and  in  decreeing  a  sale  of  the 
properties  of  the  railway  company  to  pay  the  bonds  secured 
by  that  mortgage.  It  is  insisted  that- so  much  of  the  decree 
is  erroneous,  "  because,  by  the  terms  of  said  mortgage,  it  i» 
provided  that  such  foreclosure  and  sale  can  only  be  decreed 
in  case  default  shall  be  made  in  the  principal  sum  or  sums 
by  virtue  of  the  said  bonds,  or  any  of  them,  or  any  part 
thereof,  at  maturity,  and  no  part  of  said  bonds  mature  or  be- 
come  payable  until  the  first  day  of  May,  A.  D.  1898  (eighteen 
hundred  and  ninety-eight)." 

The  contention  seems  to  be,  that  since  the  mortgage  was  not 
subject  to  foreclosure  for  default  in  the  payment  of  the  inter- 
est on  the  bonds  only,  and  since  the  principal  was  not  due, 
the  property  of  the  corporation  should  have  been  sold  sub- 
ject to  the  mortgage.  It  may  be  that,  according  to  the  terras 
of  the  mortgage,  the  trustee  was  not  entitled,  as  an  original 
proceeding,  to  have  a  foreclosure  and  sale.  But  the  cross- 
action  of  the  Union  Trust  Company  is  not  to  be  treated  as 
such  a  proceeding.  The  railway  company  first  filed  its  bill 
alleging  its  inability  to  pay  its  debts  and  to  operate  its  road, 
and  prayed  that  it  might  be  sold  and  its  proceeds  distrib- 
uted among  its  creditors  according  to  their  respective  prior- 
ities. Upon  the  propriety  of  such  suit,  we  are  not  called  upon 
to  pass.  The  only  assignment  in  any  of  the  numerous  briefs 
on  &\fi  which  presents  that  question  has  been  expressly  aban- 
doned. But  we  are  unwilling  to  leave  the  subject  without  re- 
mark, lest  it  should  be  inferred  that  the  appointment  of  the 
receiver  for  the  property  of  the  corporation  upon  its  own  peti- 
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tion  merits  the  approval  of  this  court.  The  case  of  Wabash 
etc.  R'y  Co.  v.  Central  Trust  Co.,  22  Fed.  Rep.  272,  in  a  circuit 
court  of  the  United  States,  is  the  only  precedent  we  have 
found  for  this  practice.  On  the  other  hand,  there  are  authori- 
ties which  hold  that  a  receiver  should  not  be  appointed  to 
take  charge  of  the  assets  of  a  corporation  upon  its  own  origi- 
nal proceedings:  Kimball  v.  Goodbum,  32  Mich.  10;  Hugh  v. 
McRae,  Chase  Dec.  467.  A  natural  person,  because  of  his 
inability  to  meet  the  demands  of  his  creditors,  has  no  right  to 
place  his  property  under  the  control  of  a  court  of  equity  for 
the  purpose  merely  of  preventing  its  sacrifice  by  its  sale  under 
execution.  We  see  no  reason  why,  as  a  general  I'ule,  a  corpo- 
ration does  not  stand  upon  the  same  footing.  If  a  railway 
corporation  become  insolvent,  and  a  receivership  be  necessary 
for  the  preservation  of  its  property  and  the  distribution  of  its 
assets  among  its  creditors,  it  would  seem  that  the  directors, 
as  trustees  for  the  stockholders  and  creditors,  would  be  the 
proper  parties  to  institute  the  suit. 

But  if  the  appointment  of  the  receiver  were  erroneous,  we 
are  of  the  opinion  that  the  proceedings  of  the  court  consequent 
upon  that  appointment  were  not  void;  and  that  of  all  parties 
in  interest  in  the  subject-matter  of  the  litigation  the  original 
plaintiffs  have  the  least  right  to  complain  of  the  consequences 
of  that  action.  We  also  think  that  since  the  report  of  the 
master  and  the  evidence  adduced  upon  the  trial  show  that  the 
appellant  railway  company  was  hopelessly  insolvent,  it  was 
not  injured  by  the  action  of  the  court  in  foreclosing  the  mort- 
gages. If  any  harm  has  resulted  from  the  decree  in  this  par- 
ticular, it  has  occurred  to  parties  who  do  not  here  complain  of 
that  ruling.  We  might  rest  our  decision  upon  the  question 
presented  by  the  assignment  of  error  under  consideration 
upon  this  ground  alone.  But  we  are  of  the  opinion  that  the 
court  did  not  err  in  foreclosing  the  mortgages.  The  original 
petition  alleged  a  state  of  facts  which  showed  the  company 
was  unable  to  meet  its  obligations  and  operate  its  road,  and 
the  supplemental  petition  averred  expressly  its  insolvency. 
When  the  trust  company  made  itself  a  party  to  the  suit  the 
court  had  the  entire  property  of  the  insolvent  corporation  ia 
the  hands  of  its  receiver  and  all  creditors  before  it,  and  prop- 
erly treated  the  assets  as  a  trust  fund  for  distribution  among 
such  creditors  according  to  their  respective  priorities  and 
liens.  At  that  time  default  had  been  made  in  the  payment 
of  interest  upon  both  the  first  and  the  second  mortgage  bonds, 
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and  by  the  terms  of  the  latter  mortgage  the  bonds  secured  by 
it  had  become  due.  Under  such  circumstances,  we  think  it 
would  have  been  anomalous  to  decree  a  sale  of  property  of 
the  company  subject  to  the  first  mortgage,  as  this  appellant 
contends  should  have  been  done.  It  may  be  that  if  the  com- 
pany had  remained  solvent,  under  the  stipulations  in  the  first 
mortgage,  the  trust  company  would  have  had  no  right  to  a  fore- 
closure, although  default  had  been  made  in  the  payment  of 
the  interest  on  the  bonds  secured  by  it. 

The  appellant  railway  company  also  complains  that  the 
court  erred  in  treating  a  pleading  filed  in  the  cause,  and  styled 
an  "amendment  and  supplement"  to  the  original  petition,  as 
its  pleading,  and  in  entering  judgment  pro  confesso  upon  it. 
One  of  the  grounds  of  objection  to  the  action  of  the  court  is, 
that  the  amended  petition  was  not  signed  by  the  attorneys  of 
the  company.  It  is  claimed  that  the  attorneys  who  filed  the 
pleading  were  the  attorneys  of  the  receivers,  and  had  ceased 
to  represent  the  railway  company.  We  need  not  inquire  into 
the  propriety  of  the  practice  of  permitting  the  attorneys  of 
the  plaintiff's,  in  a  suit  of  this  character,  to  act  at  the  same 
time  as  attorneys  for  the  receiver.  The  name  of  one  of  the 
attorneys  in  the  original  petition  was  signed  to  the  amend- 
ment. If  the  pleading  was  filed  without  the  authority  of  the 
plaintiff  company,  and  if  it  desired  to  strike  it  out,  action 
should  have  been  taken  in  the  lower  court  to  accomplish  that 
end.  The  question  of  the  authority  of  the  attorneys  who 
«igned  and  filed  the  pleading  cannot  be  raised  for  the  first 
time  in  this  court.  To  rid  itself  of  the  pleading,  it  was  only 
necessary  for  the  company  to  dismiss  its  original  counsel  and 
to  withdraw  the  amendment. 

There  was  no  error  in  so  much  of  the  final  decree  as  directed 
that  the  property  of  the  insolvent  corporation,  when  offered 
for  sale  to  the  highest  bidder,  should  not  be  "  knocked  off"  for 
a  less  sum  than  $1,200,000.  We  think  the  court  had  the 
power  to  make  such  an  order,  and  that  the  power  was  properly 
exercised  in  order  to  prevent  a  sacrifice  of  the  property. 
There  is  no  reason  why,  after  receiving  enough  cash  to  meet 
the  expenses  of  the  receivership,  the  costs  of  court,  and  of 
the  foreclosure  and  the  payment  of  such  claims  as  had  been 
awai^led  priority  over  the  mortgage  debts,  the  balance  should 
not  be  paid  in  on  the  first-mortgage  bonds. 

During  the  progress  of  the  trial,  and  after  the  secretary  of 
the  railway  company  had  testified  that  a  certain  book  identi- 
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fied  by  witness  was  the  book  in  which  the  records  of  the 
meetings  of  the  directors  and  stockholders  were  kept,  and 
that  he  found  the  book  in  the  oflBce  when  he  became  secretary, 
and  that  it  was  the  only  book  that  had  been  recognized  as 
such,  the  Union  Trust  Company  offered  in  evidence  from  that 
book  what  purported  to  be  a  record  of  the  proceedings  of  the 
board  of  directors  and  of  a  meeting  of  the  stockholders  au- 
thorizing the  execution  of  the  bonds,  and  of  the  first  mortgage 
to  secure  the  same.  The  railway  company  and  McIlhenny, 
administrator,  in  support  of  their  plea  of  non  est  fcctum,  then 
proposed  to  prove  by  John  Dozier  the  following  facts:  — 

"  In  1881  witness  came  into  the  company  as  its  book-keeper, 
and  to  do  almost  any  work  imposed  on  him.  There  was  at 
that  time  no  minute-book  of  the  company;  he  had  knowledge 
of  this.  The  witness  had  theretofore,  from  1875,  been  the 
clerk  of  the  City  Bank  of  Houston,  and  the  railway  had  no 
clerk;  he  did  n't  know  anything  of  it;  that  he  then  wrote  up 
from  scraps  furnished  him  by  Mr.  Breraond,  the  president, 
and  dictated  to  him  the  minutes  which  were  found  in  th& 
present  purported  minute-book,  and  though  they  were  dated, 
a  great  many  of  them,  in  1875,  1876,  and  1877,  and  on  up  to 
1881,  yet  he  in  fact  wrote  them  there  himself  from  such  mem- 
orandum and  dictation  as  the  president  of  the  road,  Mr.  Bre- 
mond,  furnished  him;  yet  he  is  satisfied  that  there  were  no 
such  meetings  held,  or  he  would  have  known  at  the  time  they 
were  held,  and  that  he  did  not  know  of  any  such,  though  he 
was  Bremond's  son-in-law;  that  he  does  not  know  of  but  one 
genuine  mortgage  meeting  which  was  held,  and  that  was  th& 
one  which  provided  for  the  call  of  the  stockholders*  meeting  or> 
December  4,  1884,  and  the  stockholders*  meeting  held  at  that 
time,  and  which  then  sought  to  ratify  the  execution  of  the 
bonds  and  mortgages  of  the  road;  that  this  meeting  was  ir> 
fact  held;  that  he  believes  and  thinks  he  had  an  opportunity 
to  know  that  what  he  believes,  —  that  the  balance  never  in  fact 
took  place." 

The  trust  company  objected  to  the  testimony,  and  it  was 
excluded  by  the  court.  The  ruling  of  the  court  was  correct. 
When  a  corporation  seeks  to  destroy  the  effect  of  entries  upon^ 
its  books,  which  purport  to  be  regular  records  of  the  proceed- 
ings of  its  board  of  directors  or  stockholders,  it  should  offer 
for  that  purpose  testimony  of  a  more  conclusive  nature  than 
that  which  was  offered  in  this  case.  The  testimony  of  the 
witness  would  have  served  merely  to  create  a  suspicion  that 
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there  was  an  irregularity  in  the  manner  in  which  the  records 
of  the  company  were  kept.  If  the  evidence  had  been  more 
conclusive  in  its  nature  and  tendency,  it  would  have  still  beea 
questionable  whether,  under  the  circumstances  of  this  case, 
both  the  company  itself  and  the  administrator  of  Bremond 
should  not  be  held  estopped  to  deny  the  validity  of  the  mort- 
gages. 

The  execution  of  the  first  mortgage  was  proved  prima  facie 
by  the  evidence  introduced  by  the  trust  company,  and  there 
being  no  evidence  to  the  contrary,  the  court  did  not  err  in  in- 
structing the  jury  to  find  for  that  company  on  the  issue  made 
by  the  plea  of  non  est  factum. 

What  has  been  said  disposes  of  all  the  questions  raised  by 
the  Houston  East  and  West  Texas  Railway  Company,  and  of 
all  the  assignments  presented  by  Mcllhenny,  administrator, 
except  one.  That  assignment  complains  that  the  court  erred 
in  sustaining  the  demurrer  of  the  trust  company  to  a  portion 
of  the  answer  and  cross-bill  of  the  administrator  of  Paul  Bre- 
mond's  estate.  We  are  not  cited  to  the  page  in  the  transcript 
which  contains  the  ruling  complained  of,  and  after  a  careful 
examination,  we  are  satisfied  that  the  record  does  not  contain 
the  order. 

In  logical  order,  the  cross-assignment  of  error  of  the  heirs 
of  Mrs.  Mary  Bremond,  the  deceased  wife  of  Paul  Bremond, 
comes  next  for  consideration.  They  are  Pauline  Dozier,  wife 
of  John  A.  Dozier,  Kate  Zimmer,  wife  of  J.  C.  Zimmer,  Nettie 
Lufkin,  wife  of  Walter  E.  Lufkin,  and  Pauline  Bremond;  and 
they,  in  connection  with  others,  were  parties  plaintiflls  in  the 
original  petition  as  heirs  and  legatees  of  Paul  Bremond,  de- 
ceased. At  the  term  of  the  court  at  which  the  case  was  tried, 
the  parties  named,  the  married  women  being  joined  by  their 
husbands,  filed  an  amended  original  petition  in  lieu  of  their 
original  petition.  For  the  purposes  of  this  opinion,  the  case 
made  by  their  amended  petition  is  sufficiently  shown  by  the 
statement  in  the  brief  of  the  appellant  trust  company,  which 
is  as  follows:  — 

"These  heirs  allege  that  their  father  was  possessed  of  a 
community  estate,  one  half  of  which  they  inherited  through 
their  mother  after  her  death,  but  it  is  not  alleged  when  she 
died*  The  petition  is  sworn  to  by  Dozier,  the  husband  of  one 
of  the  heirs,  and  the  witness  whose  testimony  was  rejected,  as 
per  bill  of  exceptions  of  said  heirs  and  the  railroad  company, 
which  was  considered  under  the  assignment  of  errors  made 
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by  the  railroad  company  and  Breraond's  administrator,  and 
alleges  that  the  corporation  was  never  organized  under  the  act 
of  incorporation,  and  that  their  father  falsely  and  fraudulently 
assumed  to  have  organized  a  company  in  pursuance  of  said 
act,  and  proceeded  to  survey  and  build  the  railroad  so  char- 
tered. They  aver  and  swear  that  all  writings  purporting  to 
be  minutes  or  accounts  of  said  organization  were  false,  fc-ged, 
and  mythical;  that  no  certificate  of  stock  was  ever  issued  to 
any  one,  although  in  their  original  petition  for  a  receiver  they 
claimed  as  heirs  of  their  father,  who,  they  alleged,  owned  all 
the  stock.  They  also  allege  that  there  never  was  any  meeting 
of  the  stockholders,  but  that  their  father  conceived  the  pur- 
pose, and  intending  to  defraud  them  of  their  property  and 
estate,  converted  the  same  to  the  building  of  said  railway, 
falsely  and  fraudulently  pretending  that  the  same  was  being 
built,  managed,  and  controlled  by  a  company  under  an  act  of 
incorporation;  that  their  father  kept  them  in  ignorance  of  what 
he  was  doing,  and  they  believed  from  his  representations  that 
he  was  managing  and  controlling  the  estate  belonging  to  them 
to  the  best  advantage  and  for  their  interest,  but  that  he  con- 
cealed from  them  his  actings,  doings,  and  transactions,  and 
kept  them  in  total  ignorance  of  the  same;  that  their  father 
invested  more  than  five  hundred  thousand  dollars  in  said 
railway.  They  sue  for  partition,  alleging  that  said  commu- 
nity fund  built  one  hundred  and  twenty  miles  of  said  road, 
and  ask  that  the  same  be  set  off  to  them  in  partition,  and  if 
not  susceptible  of  partition,  that  it  be  sold  and  the  proceeds 
given  them." 

The  cross-assignment  of  error  is,  that  "the  court  erred  in 
sustaining  the  exceptions  of  M.  G.  Howe,  receiver,  to  their 
amended  original  petition."  We  find  an  exception  to  the 
pleading  purporting  to  be  by  "  the  Houston  East  and  West 
Texas  Railway  Company,  by  M.  G.  Howe,  receiver."  The  or- 
der complained  of  reads  as  follows:  **  Demurrer  and  motion  to 
strike  out  all  the  pleadings  of  the  heirs  of  Mary  Bremond,  as 
made  by  the  plaintiff  the  Houston  East  and  West  Texas  Rail- 
way Company,  sustained,  and  motion  granted.  Ruling  ex- 
cepted to  by  said  heirs  without  prejudice  to  their  rights  in 
some  appropriate  proceeding."  This  clearly  means  that  their 
amended  petition  was  dismissed  without  prejudice.  We  think 
the  court  did  not  err  in  its  ruling.  The  pleading  states  ex- 
pressly that  it  is  filed  "in  substitution  and  lieu  of  their  origi- 
nal petition,"  and  it  had  the  efiect  of  an  abandonment  by 
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these  parties  of  their  original  cause  of  action.  Their  original 
petition  claimed  as  heirs  and  legatees  of  their  father,  and  the 
amended  petition  claimed  adversely  to  their  father,  and  wholly 
as  heirs  of  their  mother.  .It  alleged  a  new  and  distinct  cause 
of  action,  and  was  properly  treated  as  an  original  plea  in  in- 
tervention filed  upon  the  eve  of  the  trial.  It  sought  to  intro- 
duce into  a  suit  already  complicated  new  issues,  and  was  well 
calculated  to  protract  the  litigation.  Under  such  circum- 
stances, the  court  had  at  least  the  discretion,  upon  motion  of 
any  party,  to  strike  out  the  petition,  and  there  would  have  to 
be  a  very  clear  case  of  an  abuse  of  that  discretion  for  this 
court  to  hold  that  the  ruling  was  error.  The  dismissal  of  the 
petition  was  without  prejudice,  and  their  rights  remain  whol  y 
unaffected  by  the  result  of  this  suit. 

We  will  next  consider  assignments  of  error  presented  by  the 
Union  Trust  Company.  That  appellant  first  complains  that 
the  court  erred  in  holding  that  its  second  mortgage  does  not 
embrace  certains  lands  and  town  lots  upon  which  a  foreclosure 
was  sought.  The  first  mortgage  was  executed  on  the  first  day 
of  May,  1878.  On  the  first  day  of  January,  1883,  a  second 
mortgage  was  executed.  It  conveyed  all  the  property  em- 
braced in  the  first,  and  in  addition  thereto  the  income  of  the 
road,  and  also  certain  lands  by  the  following  description: 
"Seventy-five  thousand  acres  of  land,  or  more,  owned  by  said 
railway  company,  and  lying  contiguous  to  said  trunk  line  and 
its  authorized  branches,  the  larger  portion  whereof  being 
heavily  timbered  (which  said  lands  are  embraced  in  schedules 
thereof  marked  '  Exhibit  A'  and  hereunto  annexed  as  a  part 
hereof),  and  such  other  lands  as  may  be  acquired  by  said  rail- 
way company  in  east  and  northeast  Texas  in  the  section  of 
country  bordering  on  and  adjacent  to  its  trunk  line  and 
authorized  branches,  as  will  be  shown  by  the  records  of  the 
respective  counties  in  which  said  lands  may  lie,  save  and  ex- 
cept the  blocks  and  lots  designated  and  laid  off  in  the  town 
sites  acquired  and  hereafter  to  be  acquired."  Attached  to 
that  mortgage  is  a  schedule  description  of  the  lands  conveyed. 
Doubts  having  arisen  as  to  the  validity  or  construction  of  the 
instrument,  on  December  4,  1884,  the  stockholders  of  the  cor- 
poration in  meeting  authorized  the  execution  of  another  mort- 
gage to  secure  the  same  bonds..  The  resolution  shows  by  its 
recitlls  that  the  main  purpose  of  authorizing  a  new  mortgage 
was  to  make  a  valid  one  to  take  the  place  of  the  former  gecu- 
rity  on  account  of  its   doubtful  validity.     It  authorized   a 
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mortgage  of  the  same  property  except  the  lands;  and  it  was 
probably  intended  that  it  should  embrace  in  the  main  the 
same  lands,  though  that  purpose  is  not  directly  expressed. 
The  description  of  the  lands  in  the  resolution  is  as  follows:  — 

"Seventy-five  thousand  acres  of  land,  or  more,  owned  by 
said  railway  company,  and  lying  contiguous  to  said  trunk 
line  and  its  authorized  branches,  the  larger  portion  whereof 
being  heavily  timbered,  and  also  such  as  may  be  acquired  by 
said  company  in  any  county  through  or  into  which  said  trunk 
line  or  any  of  its  branches  are  now  or  may  hereafter  be  con- 
structed; and  any  and  all  land  which  said  company  may 
hereafter  acquire  in  east  and  northeast  Texas,  in  the  section  of 
country  bordering  on  or  adjacent  to  its  trunk  line  and  author- 
ized branches;  and  also  the  blocks  and  lots  laid  off  and  de- 
signed in  the  town  sites  of  said  railway,  and  also  the  town  lots 
situated  in  the  city  of  Houston,  Harris  County,  Texas,  sched- 
ules of  which  lands  and  town  lots  and  blocks  are  attached  to 
the  mortgage  hereinafter  set  forth." 

No  schedule  accompanies  the  resolution. 

In  the  mortgage  in  question,  the  same  language  is  used  as 
descriptive  of  the  land  conveyed,  and  schedule  A  and  sched- 
ule B  are  referred  to  for  a  more  particular  description  of  the 
lands  and  town  lots  respectively.  It  was  shown,  however, 
that  at  the  time  of  its  execution  and  delivery  no  schedules 
were  attached.  After  this  suit  was  instituted,  schedules  were 
annexed  to  and  recorded  with  the  mortgage,  but  counsel  for 
appellant  attach  no  importance  to  that  action,  nor  do  they 
claim  that  the  description  in  the  mortgage  is  sufficient  of 
itself.  If  the  language  had  clearly  shown  that  all  the  lands 
and  town  lots  owned  by  the  corporation  in  the  localities  named 
were  intended  to  be  included,  they  could  be  identified  by  proof 
of  the  lands  so  owned,  and  the  reference  to  the  schedules 
should  be  treated  as  mere  false  description,  which  is  harmless. 
But  there  are  no  words  used  indicating  that  all  the  lands  or 
town  lots  of  the  company  were  to  be  embraced;  on  the  con- 
trary, the  inference  is,  that  only  such  as  should  be  named  in 
schedules  attached  were  to  be  included. 

We  understand  the  specific  contention  of  the  appellant  trust 
company  to  be,  that  because  the  mortgage  of  1884  was  in- 
tended merely  to  cure  the  defects  in  that  of  1883,  therefore  the 
description  in  the  later  instrument  should  be  aided  by  that  in 
the  former.  It  is  evident,  we  think,  that  the  leading  purpose 
of  the  mortgage  of  December,  1884,  was  to  make  valid  and 
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effectual  what  was  attempted  to  be  done  by  that  of  January, 
1883;  but  it  is  by  no  means  clear  that  they  were  intended  to 
cover  precisely  the  same  property.  If  such  had  been  the  in- 
tention, it  would  have  been  appropriate  and  easy  to  have  ex- 
pressed such  intention,  both  in  the  resolutions  authorizing  the 
later  mortgage  and  in  the  mortgage  itself.  But  there  is  no 
such  expression  either  in  the  resolutions  or  the  mortgage. 
We  think  it  evident  that  the  intention  in  drawing  the  mort- 
gage was,  that  it  should  contain  a  complete  and  independent 
description  of  the  property  conveyed,  without  reference  to  the 
former  instrument,  for  which  it  was  intended  in  the  main  as  a 
substitute.  It  is  probable  that  there  had  been  some  changes 
in  the  lands  owned  by  the  company,  —  some  may  have  been 
disposed  of  and  others  acquired;  that  they  were  not  intended 
to  cover  precisely  the  same  lands,  and  that  on  this  account  no 
reference  was  made  in  the  later  to  the  previous  instrument  for 
description.  Whether  such  reference  was  purposely  avoided 
or  not,  it  is  apparent  that  none  exists.  We  think,  therefore, 
tlie  description  in  the  one  mortgage  cannot  be  aided  by  that 
in  the  other.  It  results  that  in  our  opinion  the  court  did  not 
err  in  holding  that  the  lands  and  town  lots  in  question  were 
not  embraced  by  the  second  mortgage. 

By  its  other  assignments,  the  trust  company  complains  of 
the  action  of  the  court  in  allowing  priority  to  certain  creditors 
of  the  insolvent  corporation  over  the  bonds  secured  by  the 
first  and  second  mortgages.  The  debts  of  these  creditors  were 
ranked,  as  before  stated,  in  three  classes:  1.  Statutory  claims; 
2.  Operating  expenses;  and  3.  Construction  claims.  For  con- 
venience in  determining  the  questions  involved,  we  will  first 
consider  the  construction  claims.  These  were  certain  debts 
incurred  by  the  receiver  in  constructing  new  road  under  orders 
of  the  court.  There  is  no  objection  urged  to  giving  these 
claims  priority.  It  is,  however,  insisted  that  the  court  erred 
in  allowing  priority  to  certain  debts  incurred  by  the  company 
in  constructing  new  road  before  the  receiver  was  appointed. 

Though  the  doctrine  is  of  recent  origin,  it  has  become  set- 
tled law  in  this  country,  that  in  the  final  distribution  of  the 
assets  of  an  insolvent  railroad  corporation  which  has  been 
placed  in  the  hands  of  a  receiver  there  are  certain  claims 
agaiiist  the  fund  which,  under  certain  circumstances,  are  en- 
titlea  to  priority  of  payment  over  the  debts  of  the  corporation 
secured  by  mortgage  upon  its  property:  Galveston  etc.  R.  R.  Co. 
V.  Cowdrey, 11  Wall.  459;  Fosdick  v.  Schall,  99  U.  S.  235;  Hale  v. 
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Frost,  99  U.  S.  389;  Miltenherger  v.  Logansport  R'y  Co.,  106  U.  S. 
286.  The  expensesofoperating  the  rail  way  while  in  the  hands  of 
the  receiver  have  been  uniformly  allowed,  and  it  would  seem  that 
as  to  claims  of  this  class  there  should  never  have  been  any 
serious  diflBculty.  Being  the  expenses  of  administering  the 
trust  fund,  they  should  be  a  first  charge  upon  its  funds,  and 
should  be  awarded  priority  of  payment.  The  cases  cited  also 
show  that  debts  incurred  by  the  company  in  operating  ita 
road,  including  necessary  repairs  and  "useful  improvements," 
within  a  limited  time  before  the  appointment  of  a  receiver, 
have,  at  least  as  to  the  current  earnings,  been  allowed  a  pref- 
erence in  payment  over  the  bonded  debts  secured  by  mortgage 
upon  its  property;  and  when  the  earnings  have  been  diverted 
to  the  payment  of  interest  upon  the  bonds  and  in  making 
betterments  upon  the  property,  the  holders  of  these  claims 
have  been  reimbursed  from  the  proceeds  of  the  sale  of  the 
railway. 

The  reasons  assigned  for  this  doctrine  are  not  the  same  in 
each  of  the  cases.  In  Fosdick  v.  Schall,  99  U.  S.  235,  the  prop- 
osition was  laid  down  that  "when  a  court  of  chancery  i& 
asked  by  railway  mortgagees  to  appoint  a  receiver  of  railway 
property  pending  proceedings  for  foreclosure,  the  court,  in  the 
exercise  of  a  sound  judicial  discretion,  may,  as  a  condition  of 
issuing  the  necessary  order,  impose  such  terms  in  reference  to 
the  payment  from  the  income  during  the  receivership  of  out- 
standing debts  for  labor,  supplies,  equipment,  or  permanent 
improvement,  as  may,  under  the  circumstances  of  the  particu- 
lar case,  appear  reasonable";  and  "that  if  no  such  order  is 
made  when  the  receiver  is  appointed,  and  it  appears  in  the 
progress  of  the  cause  that  bonded  interest  has  been  paid,  ad- 
ditional equipments  provided,  or  lasting  and  valuable  im- 
provements made  out  of  earnings  which  ought  in  equity  to 
have  been  employed  to  keep  down  debts  for  labor,  supplies, 
and  the  like,  it  is  within  the  power  of  the  court  to  use  the 
income  of  the  receivership  to  discharge  obligations  which  but 
for  the  diversion  of  funds  would  have  been  paid  in  the  ordi- 
nary course  of  business."  The  opinion  in  this  case  was  by 
Chief  Justice  Waite,  and  was  concurred  in  by  the  whole  court. 
In  Hale  v.  Frost,  99  U.  S.  389,  the  supreme  court,  upon  a 
certificate  that  the  judges  below  were  opposed  in  opinion,  ex- 
pressly aflQrmed  the  proposition,  "that  the  net  earnings  of  the 
road  while  in  possession  of  the  court  and  operated  by  the 
receiver  are  not  necessarily  and  exclusively  the  property  of 


March,  1890.]  McIlhenny  v.  Binz.  721 

the  mortgagees,  but  are  subject  to  the  disposal  of  the  chan- 
cellor in  the  payment  of  claims  which  have  superior  equities, 
if  such  be  found  to  exist."  And  in  Burnham  v.  Bowen,  111 
U.  S.  777,  the  court  says:  "Every  railway  mortgagee,  in  ac- 
cepting his  security,  impliedly  agrees  that  the  current  debts 
made  in  the  ordinary  course  of  business  shall  be  paid  fron 
the  current  receipts  before  he  has  any  claim  on  the  income. 
....  Such  being  the  case,  when  the  court  of  chancery,  in 
enforcing  the  right  of  mortgage  creditors,  takes  possession  of 
a  mortgaged  railway,  and  thus  deprives  the  company  of  the 
right  to  receive  any  further  earnings,  it  ought  to  do  what  the 
company  would  have  been  bound  to  do  if  it  had  remained  in 
possession, — that  is  to  say,  pay  out  from  what  it  receives  of 
the  earnings  all  debts  which,  in  equity  and  good  conscience^ 
considering  the  character  of  the  business,  are  chargeable 
upon  such  earnings.  In  other  words,  what  may  properly  be 
termed  debts  of  the  income  shall  be  paid  from  the  income 
before  it  is  applied  in  any  way  to  the  use  of  the  mortgagees. 
The  business  of  a  railway  should  be  treated  by  a  court  of 
equity,  under  such  circumstances,  as  a  'going  concern,*  not 
to  be  embarrassed  by  any  unnecessary  interference  with  the 
relations  of  those  who  are  engaged  in  or  affected  by  it." 

Such  are  the  various  principles  announced  in  support  of  the 
modern  doctrine,  that  in  the  settlement  and  distribution  of 
the  assets  of  an  insolvent  railway  company  which  has  been 
placed  in  the  hands  of  a  receiver,  priority  of  payment  should 
be  allowed  to  certain  claims  over  the  mortgage  debts.  The 
principle  of  implied  consent  laid  down  in  Fosdick  v.  Schallj 
99  U.  S.  235,  seems  to  have  been  disregarded  in  the  case  of 
Union  Trust  Co.  v.  Illinois  etc.  R'y  Co.,  117  U.  8.  434,  in 
which  the  receiver  was  not  appointed  at  the  instance  either 
of  bond-holders  or  of  their  trustees;  but  the  doctrine  is  still 
maintained,  that  creditors  who  have  labored,  furnished  sup- 
plies, made  repairs  or  useful  improvements  in  the  operation, 
maintenance,  and  betterment  of  the  railway,  and  who  have 
been  suddenly  deprived  of  their  remedies  at  law  by  the  ap- 
pointment of  a  receiver,  are  entitled  to  the  equitable  consid- 
eration of  the  court  in  the  distribution  of  the  assets  of  the 
company,  and  to  priority  in  payment  from  the  net  income  of 
the  property  while  in  the  hands  of  the  court. 

Mi  to  what  is  commonly  known  as  operating  expenses,  there 
is  no  diflBculty,  and  so  much  is  conceded  in  this  case.  The 
claims  we  now  have  under  consideration  are  for  construction 
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of  new  road  before  the  receiver  was  appointed,  and  for  material 
furnished  for  such  construction.  They  accrued  within  six 
months  before  the  appointment.  It  has  been  held  that  claims 
for  construction,  unless  the  work  was  done  or  the  material 
furnished  in  pursuance  of  an  order  of  the  court,  cannot  be 
allowed  priority.  We  may  concede  that,  as  a  general  rule, 
this  is  correct.  But  we  think  there  may  be  construction 
claims  which  appeal  as  strongly  to  the  conscience  of  a  court 
of  equity  as  the  debts  which  are  commonly  known  as  oper- 
ating expenses,  and  we  further  think  we  have  such  claims  in 
those  now  under  consideration. 

At  the  time  the  first  mortgage  was  executed  the  railway 
was  but  an  inchoate  enterprise.  The  face  of  that  mortgage 
shows  that  but  a  few  miles  had  been  completed,  and  that  it 
was  contemplated  between  the  company  and  the  mortgagees 
that  the  construction  was  to  continue,  and  that  the  bonds  se- 
cured by  the  mortgage  should  issue  as  the  road  progressed. 
The  second  mortgage  also  shows  upon  its  face  that  the  con- 
struction of  the  road  was  to  continue.  The  mortgages  cov- 
ered not  only  the  road  which  was  completed  at  the  time  they 
were  executed,  but  also  that  which  was  to  be  subsequently 
constructed.  While  the  construction  was  still  progressing, 
the  receiver  was  appointed,  and  the  holders  of  the  claims  de- 
prived of  their  ordinary  remedies  for  the  collection  of  their 
debts.  From  the  operation  of  the  road,  the  receiver  made  net 
earnings  amounting  to  $270,721.41,  a  sum  more  than  suffi- 
cient to  pay  these  claims,  and  all  others  to  which  priority  was 
allowed.  This  money  was  expended  under  the  orders  of  the 
court  in  paying  interest  on  the  bonds,  and  in  making  valuable 
and  permanent  improvement  upon  the  property  subject  to  the 
mortgages. 

The  question  here  is  as  to  the  right  of  priority  of  payment 
out  of  the  net  earnings  of  the  road  while  under  control  of  the 
court.  The  opinion  in  Fosdick  v.  Schall^  99  U.  8.  235,  recog- 
nizes that  debts  incurred  for  "useful  improvements"  have,  as 
to  the  net  income,  a  preference  over  the  mortgage  debts.  We 
understand  the  term  "useful  improvements "  to  include  not 
only  necessary  repairs,  but  also  such  changes  in  and  addi- 
tions to  structures  already  completed  as  may  be  deemed  ad- 
vantageous to  the  road  in  a  financial  point  of  view,  and  such 
as  prudent  management  would  demand.  Such,  we  would 
think,  would  be  debts  created  in  substituting  an  iron  and 
stone  bridge  for  one  made  of  wood.     Such  would  be  the  ex- 
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pense  of  a  change  from  a  narrow  gauge  to  a  standard  gauge, 
when  the  exigencies  of  the  traflSc  or  other  circumstances  are 
such  as  to  demand  that  change  in  order  to  prevent  the  utter 
failure  of  the  enterprise,  and  to  keep  up  the  railway  as  "a 
going  concern."  Ordinarily,  when  mortgages  are  issued  upon 
completed  roads,  it  is  not  contemplated  that  its  income  is  to  be 
applied  to  the  construction  of  new  road.  In  such  cases,  debts 
incurred  for  such  new  construction  ought  to  have  no  claim 
against  the  bond-holders,  either  as  to  the  corpus  or  the  income 
of  the  property.  But  when  mortgages  are  executed  upon  an 
unfinished  road,  and  they  show  upon  their  face  that  it  was 
contemplated  that  the  work  of  construction  should  be  prose- 
cuted to  completion,  and  when  the  mortgages  attach  to  the 
new  road  as  fast  as  it  is  finished,  we  are  of  opinion  that  the 
new  road  should  be  considered  a  "  useful  improvement,"  and 
that  if  the  road  be  put  in  the  hands  of  a  receiver  before  the 
work  and  materials  are  paid  for,  holders  of  the  claims  for 
such  work  and  material  should  be  paid  from  the  net  income 
of  the  road  while  under  control  of  the  court,  if  there  be  any. 
The  claims  now  under  consideration  accrued  within  six 
months  before  the  appointment  of  a  receiver,  and  the  hold- 
ers, being  guilty  of  no  laches,  were  prevented  by  the  action  of 
the  court  from  subjecting  the  property  to  the  payment  of  their 
debts  through  the  courts  of  law.  We  think,  therefore,  it  was 
the  duty  of  the  court  to  protect  them  in  its  final  decree,  if 
there  was  on  hand  a  fund  which  could  be  applied  to  the  pay- 
ment of  their  debts. 

The  net  earnings  of  the  road  were  not  on  hand  at  the  time 
of  the  trial,  but  had  been  expended  by  order  of  the  court  in 
paying  interest  on  the  bonded  debt  and  in  improvements 
upon  the  property  subject  to  the  mortgage,  which  enhanced 
its  value  to  the  full  amount  so  expended  upon  it.  In  refer- 
ence to  the  earnings  of  the  road,  counsel  for  this  appellant 
expressly  concede  "that  the  mortgagees'  rights  thereto,  as 
against  common  creditors,  did  not  attach  until  the  trustee  or 
the  mortgagees  took  possession  in  person  or  by  agent,  or  by  a 
receiver  appointed  at  their  instance."  Their  concession  is  the 
result  of  a  well-established  line  of  decisions  in  the  highest 
oourt  of  the  country:  Galveston  etc.  R.  E.  Co.  v.  Cowdrey,  11 
W%^1.  459;  Gibnan  v.  Illinois  Tel.  Co.,  91  U.  S.  603 j  American 
Bridge  Co.  v.  Heidelbach,  94  U.  S.  798;  Fosdick  v.  Schall,  99 
U.  S.  235.  They  insist,  however,  that  since  they  were  not 
•parties  to  the  suit  when  the  court  ordered  the  funds  to  be 
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applied  to  the  eevoral  purposes  mentioned,  and  since  they 
cannot  be  considered  as  having  consented  to  such  application, 
the  appropriation  to  the  payment  of  interest  and  of  improve- 
ments upon  the  road  is  not  to  be  considered  such  a  diversion 
as  "  would  require  them  to  be  reimbursed  either  by  the  mort- 
gagees or  out  of  the  eorjtus  of  the  property."  We  do  not 
understand  that  the  right  of  creditors  having  an  equitable 
claim  upon  the  net  earnings  of  an  insolvent  railway  to  be  re- 
imbursed, when  these  earnings  have  been  diverted  to  another 
purpose,  depends  upon  the  consent  of  any  party.  The  prin- 
ciple is,  not  that  the  mortgage  creditors  are  responsible  for 
the  diversion,  but  that  the  diversion  was  in  derogation  of  the 
rights  of  those  entitled  to  the  fund,  and  that  therefore  tbo 
money  should  be  restored.  The  bond-holders  have  received 
the  entire  benefit  of  the  diversion  in  this  case,  either  directly 
in  money  or  indirectly  in  the  enhancement  of  the  value  of 
the  property  subject  to  their  mortgages;  and  if  they  have  no 
superior  right  to  the  net  earnings,  it  follows  that  they  have 
no  right  to  complain  of  the  action  of  the  court  in  restoring 
that  fund  from  the  proceeds  of  the  sale  of  the  mortgaged 
property. 

We  have  found  no  case  in  which  preference  to  claims  for 
work  done  and  material  used  in  construction  of  new  road  have 
been  given  a  preference  over  the  debts  secured  by  mortgage. 
On  the  other  hand,  there  are  several  cases  in  which  such  prefer- 
ence has  been  denied;  but  we  think  each  of  these  cases  dififers 
in  some  important  particular  from  this.  In  Hale  v.  Frost,  99^ 
U.  8.  389,  a  claim  for  construction  material  was  denied  pri- 
ority. The  report  of  the  case  is  meager,  but  it  would  seem, 
from  a  remark  in  the  opinion  in  Williaviaon  v.  Washington  City 
etc.  R.  R.  Co.,  33  Gratt.  631,  *'  that  this  material  was  used  in 
the  construction  of  an  independent  branch  road."  In  Porter 
V.  Pittsburg  Bessemer  Steel  Co.,  120  U.  S.  649,  and  Hand  v. 
Savannah  etc.  R.  R.  Co.,  17  S.  C.  219,  the  effect  was  to  charge 
the  construction  claims  upon  the  railway  itself,  in  preference 
to  the  mortgage  debts.  It  does  not  appear  that  in  either  case 
there  was  any  net  income  from  the  operation  of  the  road  while 
in  the  hands  of  the  court.  From  the  report  of  the  case  of 
Addison  v.  Lewis,  75  Va.  701,  it  does  not  appear  that  there 
was  any  net  income  to  the  credit  of  the  cause,  or  that  it  had 
been  diverted.  The  petition  of  interveners  simply  showed 
that  their  claim  was  due  them  as  contractors  in  building  an 
extension  of  the  railway,  without  an  averment,  so  far  as  the 
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opinion  shows,  of  any  other  circumstance  entitling  them  to 
equitable  consideration. 

It  follows  that  we  are  of  opinion  that  the  court  did  not  err 
in  awarding  priority  to  the  construction  claims. 

The  appellant  trust  company  also  insists  that  the  court 
^rred  in  giving  priority  to  the  class  of  claims  designated  as 
claims  having  "  statutory  liens."  The  court  found  that  the 
holders  of  these  claims  were  secured  by  a  lien  upon  the  rail- 
way and  its  equipments,  by  virtue  of  the  act  of  February  18, 
1879:  Sayles's  Civ.  Stats.,  art.  3179  a,  and  note.  The  first 
mortgage  was  executed  before  the  passage  of  this  act,  and  it  is 
urged  that  by  reason  of  this  fact  the  act  is  inoperative  as  against 
the  bonds  secured  by  that  mortgage.  The  argument  is,  that 
the  act  as  applied  to  the  holders  of  obligations  secured  by 
mortgages  existing  on  the  railway  at  the  time  the  act  took  effect 
is  in  derogation  of  the  constitution  of  the  state  and  that  of  the 
United  States,  and  is  therefore  void.  We  doubt  whether  this 
position  can  be  successfully  maintained:  Provident  Institution 
V.  Jersey  City^  113  U.  S.  506;  but  we  do  not  deem  it  necessary 
to  decide  the  question.  The  special  master  found  that  all 
these  debts  were  due  for  labor  performed  in  the  construction, 
•operation,  and  maintenance  of  the  railway  within  twelve  months 
before  the  appointment  of  the  receiver.  The  report  in  this 
respect  was  not  contested.  The  claims  are  therefore  of  such  a 
character  as  to  entitle  them  to  priority  of  payment  out  of  the 
net  earnings  of  the  property  in  the  hands  of  the  receiver,  un- 
less priority  should  be  denied  them  by  reason  of  the  fact  that 
they  did  not  accrue  within  the  six  months  next  preceding  the 
receiver's  appointment. 

When  a  court  appoints  a  receiver  of  the  property  of  a  rail- 
way company,  and  makes  an  order  directing  him  to  pay  claims 
of  its  operatives  for  services  rendered  prior  to  the  appointment,  ■ 
it  would  seem  proper  to  prescribe  a  period  of  time  within 
which  the  debts  to  be  so  paid  should  have  accrued.  But  we 
think  such  an  order  should  be  only  provisional,  and  that  it 
■could  not  properly  be  held  conclusive  against  any  one  not  a 
party  to  the  suit  at  the  time  the  order  was  made.  In  this  case, 
the  court,  in  accordance  with  the  more  general  practice,  fixed 
that  limit  as  to  time  at  six  months  before  the  receiver's  appoint- 
ment. Such  a  limit  is  purely  arbitrary,  but  as  long  as  it  is 
simply  provisional  it  is  proper.  The  court  seems  to  have  been 
of  opinion  that  the  time  fixed  in  the  order  of  appointment 
«hould  govern  throughout  the  case.    The  rule  laid  down  by 
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the  court  is,  that  the  holders  of  claims  for  operating  expense* 
have  a  right  to  the  current  revenue  superior  to  that  of  the- 
mortgage  creditors,  an4  that  it  continues  until  it  is  lost  by 
such  delay  in  the  prosecution  of  their  claims  as  should  be 
sufficient  to  bar  their  equity.  The  period  of  time  necessary 
for  this  purpose  depends  upon  the  circumstances  of  each  par- 
ticular  case.  That  the  period  and  the  right  are  not  dependent 
upon  the  implied  consent  of  the  bond-holders  to  the  order  of 
the  court  which  appoints  the  receiver,  and  directs  the  payment 
of  claims  of  certain  classes  which  have  accrued  within  a  fixed 
period  of  time  prior  to  the  order,  is  shown  by  the  case  of  the 
Union  Trust  Company  v.  Illinois  etc.  R'y  Co.,  117  U.  S.  434,  in 
which  the  mortgagees  were  not  parties  to  the  suit  at  the  time 
the  receiver  was  appointed  and  the  order  was  made. 

The  limitation  of  not  longer  than  six  months  has  been  the 
rule  in  the  trial  courts,  but  in  the  supreme  court  of  the  United 
States  claims  have  been  allowed  which  accrued  for  a  much 
longer  period  before  the  receiver's  appointment.  In  Hale  v. 
Frost,  99  U.  S.  389,  the  claim  of  Hale,  Ayer,  &  Co.,  which 
was  allowed  priority,  was  for  supplies  to  the  machinery  de- 
partment furnished  nearly  two  years  before  the  receiver  took 
possession. 

In  Burnham  v.  Bowen,  111  U.  S.  777,  it  did  not  appear  that 
the  debt  accrued  within  six  months  before  the  appointment. 
In  the  following  cases,  also,  that  limit  appears  to  have  been  dis- 
regarded: Douglass  v.Cline,  12  Bush,  608;  Williamson  v.  Wash' 
ington  City  etc.  R.  R.  Co.,  33  Gratt.  624;  Skiddy  y.  Atlantic  etc. 
R.  R.  Co.,  3  Hughes,  320;  Atkins  v.  Petersburg  R.  R.  Co.,  3 
Hughes,  307.  In  Blair  v.  Railroad  Co.,  17  Am.  &  Eng.  R'y  Cas. 
337,  the  court  recognized  liens  accruing  under  the  statutes  of 
Missouri,  and  gave  to  similar  claims  from  other  states,  when 
there  was  no  statute  allowing  such  liens,  an  equal  dignity.  If 
it  was  meant  to  place  them  upon  the  same  footing  merely  as 
to  the  time  of  their  accrual,  the  principle  would  seem  sound. 
Equity  follows  the  law,  and  if  there  be  no  law  directly  appli- 
cable it  will  follow  the  analogy  of  the  law.  The  creditors 
whose  claims  are  now  under  consideration  had  a  lien  given  by 
law  upon  the  railroad  and  its  equipments.  Let  it  be  conceded 
that  it  was  subsidiary  to  the  mortgages.  They  nevertheless 
had  a  lien  against  the  railway  company,  and  a  right  to  enforce 
it  against  the  equity  of  redemption  in  the  property.  The 
twelve  months  during  which  that  right  continued  to  exist  had 
not  elapsed  when  the  court  took  control  of  the  assets  of  the 
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company.  "We  are  of  opinion  that  they  should  not  be  held 
guilty  of  laches  in  prosecuting  their  claims  until  their  liens 
were  lost  by  delay,  and  that  the  raere  lapse  of  more  than  six 
months  between  the  time  in  which  the  claim  accrued  and  the 
appointment  of  a  receiver  does  not  aflford  a  sufficient  reason 
for  denying  a  priority  to  which  they  would  otherwise  be  en- 
titled. 

To  some  of  these  claims  there  are  more  specific  objections. 
It  is  urged  that  the  claims  embraced  in  exhibit  B  of  the  mas- 
ter's report  were  not  for  labor  furnished  upon  the  railway. 
The  report  of  the  master  is,  that  "exhibit  B  is  a  list  of  claims 
for  board  alleged  to  have  been  furnished  either  by  interveners 
or  by  others,  and  the  claims  therefor  assigned  to  interveners, 
to  mechanics,  laborers,  and  operatives  employed  by  said  rail- 
way company  in  the  construction,  maintenance,  and  operation 
of  its  railway  or  its  equipments."  It  appears  that  it  was  the 
understanding  between  the  company,  the  laborers,  and  the 
boarding-house  keepers  that  the  company  should  retain  a  suf- 
ficient amount  of  the  wages  of  the  laborers  to  pay  their  board, 
and  that  the  wages  so  retained  should  be  paid  to  the  keepers 
of  the  boarding-house  in  discharge  of  the  board.  In  contem- 
plation of  law,  the  transaction  is  the  same  as  if  the  laborers, 
after  the  wages  were  due,  had  in  settlement  of  their  board 
given  orders  upon  the  company  for  an  amount  sufficient  to  pay 
it,  and  the  company  had  accepted  them.  In  equity,  at  least,  it 
is  a  valid  assignment  of  the  debts  due  for  wages. 

So,  also,  there  was  an  arrangement  between  the  company,  the 
laborers,  boarding-house  keepers,  and  the  grocers  who  fur- 
nished supplies  to  the  latter,  to  the  eflFect  that  of  the  money 
retained  from  the  wages  of  the  laborers  for  the  benefit  of  the 
boarding-house  keepers  the  company  should  hold  and  pay  to 
the  grocers  an  amount  sufficient  to  discharge  their  claims  for 
the  supplies  so  furnished.  In  pursuance  of  these  agreements, 
the  company  credited  the  boarding-house  keepers  with  the 
wages  of  the  laborers  retained,  and  also  credited  the  grocers 
with  the  amounts  of  their  bills.  The  claims  so  accruing  in 
the  hands  of  the  boarding-house  keepers  and  in  the  hands  of 
the  grocers  were  properly  treated  as  claims  originally  due  la- 
borers, etc.,  and  duly  assigned  to  the  holders.  That  a  right 
to  priority  attaching  to  a  claim  of  this  character  is  not  de- 
stroyed by  assignment  is  settled  by  the  cases  of  Burnham  v. 
Bowen,  ll'l  U.  S.  777,  and  Union  Trust  Co.  v.  Walker,  107  U.  S. 
596.     This  court  has  held  that  when  a  vendor  sells  land  upon 
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A  credit,  and  the  vendee  executes  a  note  for  the  purchase-money 
payable  to  a  third  party,  the  payee  has  a  lieu  upon  the  land 
for  its  payment:  Pinchain  v.  CoUard,  13  Tex.  333.  If  the  lien  of 
the  vendor  passes  to  the  payee  in  that  case,  we  see  no  reason 
why  the  principle  should  not  apply  to  these  claims.  In  some 
instances,  where  a  number  of  these  debts  due  for  wages  had 
become  the  property  of  one  person,  the  company  gave  the  as- 
signee a  promissory  note  for  the  aggregate  amount  This 
merely  changed  the  evidence  of  the  indebtedness,  and  did  not 
change  the  character  of  the  debts. 

Appellee  Jacob  Binz  was  the  holder  of  many  of  these  claims, 
for  some  of  which  he  took  the  notes  of  the  company  indorsed 
by  Paul  Bremond.  It  is  insisted  that  this  was  a  waiver  of  his 
lien,  if  any  he  had.  The  claim  for  priority  is  held  not  to  be  a 
lien,  and  hence  the  law  of  liens  is  not  applicable.  But  the 
special  master  found  in  relation  to  these  claims,  as  a  matter  of 
fact,  that  in  taking  the  indorsement  there  was  no  intention  to 
waive  a  lien  against  the  company.  In  this  state,  we  hold,  as 
to  vendors'  liens  at  least,  that  the  taking  of  an  independent 
security  of  any  character  is  prima  facie  a  waiver  of  lien,  but 
that  in  every  case  it  is  a  matter  of  intention  to  be  determined 
by  the  evidence. 

It  is  also  assigned  that  the  court  erred  in  giving  priority  to 
the  claim  of  the  Dixon  Manufacturing  Company.  It  is  not 
objected  that  their  claims  were  not  for  operating  expenses,  and, 
as  originally  incurred,  would  not  have  been  payable  under  the 
court's  order  made  when  it  appointed  the  receiver.  The  objec- 
tion is,  that  the  claim  consisted  in  part  of  two  promissory  notes 
made  by  the  company  and  indorsed  by  Bremond.  The  special 
master  found  that  there  was  no  intention  to  waive  any  lien  in 
taking  Bremond's  indorsement.  What  we  have  previously 
Baid  is  sufficient  to  dispose  of  this  question. 

The  appellant  the  Union  Trust  Company  also  complains 
that  the  court  erred  in  adjudging  that  a  claim  of  appellee  Binz, 
consisting  of  three  promissory  notes  which  purported  to  be  es- 
cured  by  a  pledge  of  three  fourths  of  the  gross  earnings  of  the 
railway,  were  "  entitled  to  priority  pari  passu  with  the  claims 
for  operating  expenses."  These  notes  were  given  for  money 
borrowed  to  pay  interest  on  the  bonds,  and  each  contained  a 
stipulation  as  follows:  '*  Three  quarters  of  the  gross  earnings 
of  the  road  from  date  is  pledged  in  liquidation  of  this  note.'* 
We  are  unable  to  see  how  a  mere  stipulation  of  this  character 
can  have  any  legal  effect.     If  the  company  bad  placed  the 
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road  in  the  hands  of  the  payee,  or  of  some  third  person  to  be 
operated  until  from  three  fourths  of  the  gross  income  the  notes 
would  have  been  paid,  the  contract,  except  as  to  the  rights  of 
third  parties,  would  have  been  valid.  So,  also,  perhaps,  if  it 
had  been  made  the  duty  of  some  one  who  had  accepted  the 
trust  to  receive  and  apply  the  income.  In  Jones  on  Liens,  it 
is  said  that  "  the  rule  that  an  equitable  assignment  can  be  ef- 
fected only  by  a  surrender  of  control  over  the  funds  or  prop- 
erty assigned  is  one  that  is  strictly  held  to.  A  mere  promise 
that  the  goods  shall  be  held  in  trust  for  the  benefit  of  another, 
and  that  the  proceeds  shall  be  paid  to  him,  does  not  amount 
to  an  equitable  assignment  of  the  goods  or  a  specific  lien  upon 
them;  for  in  such  case  the  owner  retains  control  of  the  goods, 
and  may  appropriate  them  or  their  proceeds  to  the  payment 
of  other  creditors,  and  the  holder  of  such  promise  cannot  fol- 
low the  goods  any  more  than  he  can  follow  the  proceeds.  He 
has  no  lien  either  upon  the  goods  or  their  proceeds.  The  owner 
violated  his  promise,  and  for  this  he  is  personally  responsible." 
The  text  is  supported  by  the  case  cited:  Gibson  v.  Stone,  43 
Barb.  285.  A  mortgage  upon  a  stock  of  goods  with  a  right 
expressly  or  impliedly  reserved  to  the  mortgagor  to  remain  in 
possession,  and  to  continue  to  sell  them  in  ordinary  course  of 
trade,  is  void, — if  for  no  other  reason,  because  the  reservation 
of  the  right  to  sell  is  inconsistent  with  the  idea  of  a  lien.  More- 
over, if  a  mortgagee's  right  to  the  net  earnings  of  a  railway  is 
not  effected  until  he  takes  possession  either  by  himself  or 
through  a  receiver  in  pursuance  of  the  terms  of  the  mortgage, 
as  was  held  in  Gilman  v.  Illinois  etc.  Tel.  Co.,  91  U.  S.  603,  we 
do  not  see  how  the  appellee  Binz  has  acquired  any  claim  upon 
the  gross  earnings  in  this  case.  We  think  the  court  erred  in 
giving  these  claims  priority  over  the  bonded  debt. 

This  disposes  of  all  assignments  of  error  presented  by  brief, 
except  that  of  appellees  Milby  and  Dow.  They  intervened  for 
the  establishment  of  two  claims  against  the  railway  company, 
which  were  for  coal  furnished  for  the  purpose  of  operating  its 
road.  One  accrued  in  December,  1884,  and  the  other  in  Jan- 
uary, 1885, — the  one  a  little  more  and  the  other  a  little  less 
than  six  months  prior  to  the  appointment  of  the  receiver. 
Priority  in  payment  was  allowed  to  the  junior  claim,  but  was 
<len^d  to  the  older.  We  see  no  sufficient  reason  for  the  dis- 
tinction, and  it  seems  to  us  arbitrary.  There  was  no  circum- 
stance disclosed  by  the  report  of  the  master  or  the  evidence 
upon  the  trial  to  show  laches  as  to  the  one  claim  more  than  as 
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to  the  other.  In  the  case  of  Burnham  v.  Bowen,  111  U.  S.  777, 
priority  was  allowed  to  a  claim  for  the  price  of  coal  famished 
to  the  railway  company,  although  it  did  not  appear  that  the 
claim  accrued  within  six  months  before  the  receiver's  appoint- 
ment. It  is  evident  from  the  opinion  that  the  period  of  six 
months  was  treated  as  a  matter  of  no  importance.  We  think 
the  court  should  have  held  both  the  claims  of  these  appellees  as 
entitled  to  payment  prior  to  the  mortgage  bonds. 

So  much  of  the  decree  of  the  lower  court  as  awards  priority 
of  payment  over  the  mortgage  debt  to  the  claim  of  appellee 
Binz,  consisting  of  three  promissory  notes,  and  amounting  at 
the  date  of  the  decree  to  the  sura  of  $2,390.25,  principal  and 
interest,  and  so  much  of  the  decree  as  refuses  such  priority  to 
the  claim  of  appellees  Milby  and  Dow,  for  $541.65,  is  reversed, 
and  a  decree  will  be  here  rendered  directing  that  the  said  claim 
of  appellee  Binz  be  classed  and  paid  pro  rata  with  the  general 
creditors,  and  that  the  claim  of  Milby  and  Dow  be  classed  and 
paid  prior  to  the  mortgage  bonds.  In  all  other  respects  the 
judgment  is  aflSrmed. 

The  Houston  East  and  West  Texas  Railway  Company  will 
pay  all  costs  of  the  appeal.  The  heirs  of  Mary  Bremond  and 
S.  K.  McIlhenny,  administrator,  of  Paul  Bremond,  will  pay  all 
costs  incurred  by  reason  of  their  cross-appeal.  The  Union 
Trust  Company  will  recover  of  appellee  Binz  one  fiftieth  of 
the  costs  of  its  appeal,  and  will  be  adjudged  to  pay  all  other 
costs  by  it  incurred. 

Reversed  in  part  and  rendered. 


Attornkt  ahd  Clibkt  —  Right  to  Qcistios  Attowtit's  Powze  to 
Appear.  —  An  attorney  once  admitted  to  represent  a  party  is  the  aatborized 
attorney  so  long  as  his  name  appears  on  the  record:  Walton  t.  Sugg,  PhilL 
(N.  C.)98;  93  Am.  Dec.  680,  and  note;  Board  of  Commissionera  v.  Younger,  29 
Cal.  147;  87  Am.  Deo.  164,  and  not«  169,  on  when  client  may  change  attor« 

Reckivebs  —  PowKK  OT  CooRT  ovKB  Salbs  bt.  —  A  Sale  nndar  ezecntioo 
of  property  in  the  custody  of  a  receiver  is  void  unless  authorized  by  the  court: 
WalUng  v.  Miller,  108  N.  Y.  173;  2  Am.  St.  Rep.  400,  and  note. 

Ck>RPORATiON8  —  Rkcobds  OT,  AS  EviDBNOX.  —  The  minut«s  of  the  meeting 
of  a  corporation,  if  identified,  are  prima /aeie  evidence  of  the  statements  oon> 
tained  therein,  and  the  burden  of  proof  is  on  him  who  undertakes  to  rebut 
this  presumption:  Semple  v.  Glenn,  91  Ala.  245;  24  Am.  St  Rep.  894,  and 
note. 

Intervkntiow  —  Application  —  ScPFiaBNCT  or:  See  note  to  Brmon  v. 
Saul,  16  Am.  Dea  180;  note  to  Laeroix  v.  Menard,  16  Am.  Dea  1S2; 
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Ellis  v.  Bonnbb. 

[80  Texas,  198.] 

Title  to  Material  tob  Boildino  to  be  Eeeoted  oir  Land  o»  PimcHAfliB 
Vests,  when.  —  The  rule  in  relation  to  acts  necessary  to  pass  title  to  the 
purchaser  of  goods  ordered  to  be  manufactured  is  applicable  only  to  con- 
tracts relating  to  personal  property  in  the  possession  of  the  manufacturer, 
but  is  not  applicable  to  contracts  for  the  construction  of  houses  upon  land 
owned  or  controlled  by  the  purchaser.  If  a  party  contracts,  out  of  his 
own  material,  to  construct  a  house  upon  the  lot  of  another,  the  legal  title 
to  the  material  will  remain  in  the  contractor,  and  will  be  liable  to  seizure 
and  sale  for  his  debts,  subject  to  such  equities  as  may  exist  in  favor  of 
others;  but  if  he  contracts  to  sell  to  the  owner  of  the  lot  the  material  for 
the  house,  and  also  to  construct  the  house,  intending  that  the  property 
in  the  material  shall  be  in  the  owner  and  at  his  risk  until  the  house  is 
completed,  the  legal  title  to  the  material  will  vest  in  the  owner  of  the 
lot  upon  its  delivery. 

Purchaser  Who  Makes  Part  Payment  Acquires  Interest  Entitled  to 
Protection.  —  Where,  under  a  contract  with  a  building  company  for 
the  construction  of  houses  upon  the  land  of  a  purchaser,  the  company 
delivers  material  upon  the  ground,  upon  which  the  purchaser  makes  a 
part  payment,  and  the  material  so  furnished  is  seized  and  sold  under  an 
attachment  as  the  property  of  the  building  company,  the  purchaser  at 
the  sale  made  under  the  attachment  cannot  take  the  material  out  of  the 
possession  of  the  owner  of  the  lot  without  paying  to  him  the  amount  of 
money  he  paid  on  his  contract,  with  interest.  In  such  case,  the  levy 
should  be  made  by  notice,  and  not  by  taking  possession. 

Exemplary  Damages  not  Allowed  where  No  Element  or  Fraud  or 
Offrbsston.  —  In  an  action  to  recover  damages  for  a  wrongful  attach- 
ment,  exemplary  damages  are  not  recoverable,  if  the  plaintiff  in  the  at- 
tachment believed  that  the  property  attached  was  subject  to  the  payment 
of  his  debt,  and  there  is  no  element  of  oppression  or  malice. 

Brady  and  Ring,  for  the  appellant. 

H.  F.  Fisher,  and  Jones  and  Garnett,  for  the  appellee. 

Henry,  A.  J.  The  Houston  Building  Company  was  a  cor- 
poration engaged  in  the  manufacture  and  sale  of  portable 
houses. 

Bonner  contracted  with  an  agent  of  the  company  for  the  pur- 
chase and  erection  of  two  portable  houses  upon  a  designated 
lot  in  the  city  of  Houston  of  which  he  had  control.  The  price 
agreed  to  be  paid  for  the  houses  when  erected  was  $1*638.  It 
seems  that  the  building  company  only  had  in  stock  at  the 
time  of  the  agreement  the  material  for  two  portable  houses, 
together  with  a  lot  of  material  or  fragments  left  over  from 
other  sales.  The  evidence  tends  to  show  that  on  account  of 
financial  difiSculties  the  business  had  about  come  to  a  close. 

While  the  evidence  refers  to  the  transaction  with  Bonner  as 
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a  sale  of  "  two  houses,"  it  appears  that  the  material  for  their 
construction  was  not  quite  complete,  and  that  the  agent  of  the 
building  company  agreed  to  supply  the  deficiency  by  purchas- 
ing the  necessary  material  elsewhere,  and  that  it  would  cost 
about  two  hundred  dollars.  The  agent  of  the  building  com- 
pany delivered  the  material  on  hand  upon  the  lot  designated 
by  Bonner,  preparatory  to  its  being  there  put  together,  upon 
which  Bonner  paid  to  him  $1,038  of  contract  price.  Subse- 
quent to  such  delivery  and  payment,  appellant  caused  a  writ 
of  attachment  against  the  building  company  to  be  levied  upon 
the  material,  which  was  subsequently  sold  in  pursuance  of  the 
levy  as  the  property  of  the  building  company,  and  purchased 
by  Ellis. 

Bonner  instituted  this  suit  to  recover  actual  and  exemplary 
damages,  resulting  in  a  verdict  and  judgment  in  his  favor  for 
two  thousand  dollars  actual  and  two  thousand  dollars  exem- 
plary  damages. 

Appellant  requested  the  court  to  charge  the  jury  to  find  for 
the  defendant,  and  assigned  as  error  the  refusal  of  the  court  to 
give  the  charge.  In  support  of  the  assignment,  appellant  in 
his  brief  refers  to  the  case  of  Gammage  v.  Alexander^  14  Tex. 
414,  and  quotes  from  the  opinion  as  follows:  — 

"  The  rule  in  relation  to  acts  necessary  to  pass  property  to 
the  purchaser  of  any  goods  ordered  to  be  manufactured  is  that 
stated  by  Story  in  his  treatise  on  sales,  viz.:  *  Where  the  con- 
tract of  sale  is  executory,  and  for  an  article  which  is  not  in 
existence  at  the  time  of  sale,  but  is  to  be  manufactured  or  made, 
or  is  to  be  grown,  no  prop)erty  passes  therein  to  the  vendee 
until  the  thing  is  not  only  finished,  but  is  either  actually 
delivered  to  him  or  at  least  set  aside  and  appropriated  to  him 
and  accepted  by  him.*  Nor  does  it  make  any  difference  that 
the  price  is  advanced,  or  that  the  time  and  mode  of  paying  are 
agreed  upon,  or  that  the  dimensions  of  the  contract  are  stated." 
And  further,  in  the  same  case,  the  court  says:  "Goods  when 
manufactured  to  order  must  not  only  be  set  apart,  but  they 
must  be  delivered  by  the  mechanic,  or  they  must  be  accepted 
or  approved  by  the  vendee  before  they  can  become  his  property 
or  at  his  risk." 

We  do  not  think  that  the  rule  here  invoked  is  applicable  to 
the  facts  of  this  case.  Contracts  with  regard  to  the  purchase 
of  manufactured  articles,  to  which  the  authorities  referred  to 
apply,  relate  to  personal  property  in  the  possession  of  the 
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manufacturer,  and  not  to  constructing  a  dwelling-house  upon 
land  owned  or  controlled  by  the  purchaser. 

It  was  within  the  power  of  the  parties  to  contract  either  that 
the  title  to  the  material  should  vest  in  Bonner  when  it  was 
delivered  upon  the  lots,  or  that  it  should  remain  in  the  build- 
ing company  until  the  construction  of  the  houses  was  complete, 
and  should  then  vest  in  Bonner. 

Evidence  upon  the  point  was  introduced.  It  is  not  neces- 
sary or  proper  for  us  to  express  an  opinion  as  to  the  weight  or 
result  of  the  evidence,  further  than  to  say  that  some  of  it  was 
evidently  merely  an  expression  of  the  opinion  of  the  witnesses. 
Upon  another  trial  it  will  be  proper  for  the  witnesses  to  state 
what  the  contract  with  regard  to  the  purchase  was,  and  also 
what  acts  were  done  under  it,  without  giving  their  own  con- 
clusions as  to  the  legal  eflFect  of  the  contract. 

If  the  contract  was  that  the  building  company  should  con- 
struct the  houses  out  of  its  own  material,  then  the  legal  title 
in  the  material  would  remain  in  it,  and  would  be  liable  to 
seizure  and  sale  for  its  debts,  subject  to  such  equities  as  inight 
exist  in  favor  of  others. 

It  would  be  different  if  the  agreement  of  the  company  was 
to  sell  to  Bonner  the  material  for  the  houses  and  also  to  con- 
struct the  houses,  intending  that  the  property  in  the  material 
should  be  in  him  and  at  his  risk  until  the  construction  of  the 
houses  should  be  completed.  What  the  contract  was  in  these 
respects  is  a  question  of  fact  for  the  jury  to  find,  considering 
all  that  was  said  and  done  by  the  parties  before  the  levy  of  the 
writ  of  attachment. 

If  the  contract  was  intended  to  be  a  sale  of  the  material,  the 
delivery  of  it  upon  a  lot  controlled  by  Bonner  would  be  suffi- 
cient to  make  the  title  pass  to  hira  in  the  material  so  deliv- 
ered. But  if  the  agreement  was  that  the  building  company 
should  deliver  to  Bonner  completed  houses,  and  not  that  the 
title  in  the  material  to  be  used  should  vest  in  him  before  it 
was  used  in  the  buildings,  then  the  mere  delivery  of  the  lum- 
ber upon  the  designated  lot,  and  a  partial  payment  for  it,  would 
not,  as  between  the  building  company  and  Bonner,  vest  the 
title  in  the  material  in  the  latter  before  the  completion  of  the 
houses:  Benjamin  on  Sales,  sec.  340. 

Undir  our  statute  with  regard  to  mechanics'  liens,  we  think 
the  rule  would  be  different  where  third  parties  furnish  material 
for  the  building.  But  if,  under  a  proper  construction  of  the 
contract,  the  title  to  the  material  remained  in  the  building 
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company  before  being  put  into  the  building,  and  was  there- 
fore subject  to  levy  for  its  debts,  it  does  not  follow  that  Bonner 
had  not  acquired  in  it  an  interest  which  sliould  be  protected. 

If  it  be  conceded  that  the  title  to  the  material  remained  in 
the  building  company,  still  it  had  delivered  the  lumber  to 
Bonner  and  received  money  from  him  as  a  payment  upon  it 
under  circumstances  that  justified  him  in  believing,  and  suflB- 
cient  to  at  least  show  an  implied  contract,  that  the  very 
material  should  be  used  in  the  construction  of  the  houses. 
Under  such  circumstances,  the  building  association  would  not 
have  been  allowed  to  take  the  property  from  Bonner's  posses- 
sion, and  deprive  him  of  it  as  a  security  for  the  money  paid 
by  him. 

The  plaintiflF  in  attachment  knew  the  facts  and  could  not  ac- 
quire a  greater  right  than  the  building  company  had.  If  the 
title  remained  in  the  building  company,  Ellis,  by  its  seizure, 
sale,  and  conversion,  made  himself  liable  to  pay  to  Bonner  the 
amount  of  money  he  had  paid  upon  his  contract,  with  interest. 
In  that  state  of  case,  the  defendant  in  execution  would  not 
have  the  right  of  possession,  and  while  his  interest  would  be 
subject  to  sale,  the  levy  should  have  been  made  by  notice,  and 
not  by  taking  possession:  Rev.  Stats.,  art.  2292. 

The  court  did  not  err  in  refusing  to  charge  the  jury  to  find 
for  the  defendant 

The  suing  out  of  the  attachment  is  not  an  issue  in  this 
cause.     The  only  question  is  with  regard  to  its  levy. 

Notwithstanding  his  knowledge  of  the  facts,  Ellis  believed 
that  the  property  was  subject  to  the  payment  of  his  debt.  We 
can  see  in  the  case  no  element  of  oppression  or  malice. 

We  do  not  think  that  the  court  should,  under  the  evidence, 
have  submitted  to  the  jury  the  issue  of  exemplary  damages, 
and  if  that  had  been  proper,  still  the  evidence  does  not  justify 
the  verdict  in  that  respect.  We  do  not  mean  to  intimate  an 
opinion  as  to  the  sufficiency  of  the  evidence  to  sustain  the  ver- 
dict for  the  amount  recovered  as  actual  damages,  if  upon  the 
issue  of  title  the  plaintiff  shall  be  found  entitled  to  recover  the 
value  of  the  material  seized. 

There  is  nothing  in  the  record  showing  that  there  was  any 
error  committed  by  not  deducting  from  the  amount  of  plain- 
tifi^s  recovery  the  amount  for  which  the  goods  were  sold  under 
the  attachment. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 
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CJoNTBACTs  FOB  CoN3TRUonoir  —  Whbst  Titlb  Passb3. — A  contract  to 
fiirnish  materials  and  construct  a  vessel  does  not  pass  title  until  the  vessel 
is  delivered,  and  it  does  not  matter  that  installments  of  the  price  are  paid  from 
time  to  time:  Andrews  v.  Dwani,  11  N.  Y.  35;  62  Am.  Deo.  55,  and  extended 
note. 

Ftxtures.  —  An  unfinished  house  placed  on  land  and  intended  to  remain 
there  is  a  fixture:  Butler  v.  Page,  7  Met.  40;  39  Am.  Dec.  757,  and  note; 
so  ia  the  lumber  in  a  house  destroyed  by  a  cyclone:  Sogers  v.  Oilinger,  30 
Pa.  St.  185;  72  Am.  Dec.  694,  and  note. 

Damag&s  fob  SaiNQ  out  Wbongful  Attachment.  —  Where  an  attach- 
ment has  been  wrongfully  issued,  the  party  whose  property  has  been  at- 
tached can  recover  only  actual  damages:  Dickinson  r.  Maynard,  20  La.  Ann. 
€6;  96  Am.  Dec.  379,  and  note;  but  where  the  case  is  a  malicious  abuse  of 
the  attachment  process,  he  may  recover  exemplary  damages:  Akxander  y. 
Harrison,  38  Mo.  258;  90  Am.  Deo.  431,  and  note;  Seed  v.  Samuels,  22  Tex. 
114;  73  Am.  Dec.  253,  and  note;  Toumsend  r.  Fontenot,  42  La.  Ann.  890; 
Kirba  w.  Provme,  78  Tex.  363. 


Allen  v.  Lono. 

[80  Texas,  -.261.] 

Joint-stock  Company  Defined.  —  A  joint-stock  company  is  an  association 
of  individuals  for  the  purpose  of  profit,  possessing  a  common  capital 
contributed  by  the  members  composing  it,  such  capital  being  commonly 
divided  into  shares,  of  which  each  member  possesses  one  or  more,  and 
which  are  transferable  by  the  owner,  the  business  of  the  association  being 
under  the  control  of  certain  selected  individuals  called  directors.  It  is  a 
quad  partnership,  whereof  the  capital  ia  divided,  or  agreed  to  be,  into 
shares,  so  as  to  be  transferable  without  the  express  consent  of  all  the  co- 
partners. 

Db  Facto  Corporation,  when  Body  Regarded  as A  body  is  regarded 

as  a  de  facto  corporation  only  where  there  has  been  an  effort  to  conform 
to  the  forms  of  law  in  establishing  a  corporation,  and  some  formal  defect 
exists  merely  aa  to  the  mode  of  complying  with  the  law,  and  the  body  is 
dealt  with  and  acts  as  a  corporation. 

Joint-stock  Association  not  a  Corporation,  when.  —  An  association  of 
individuals  for  the  purpose  of  profit,  having  a  capital  divided  into  shares, 
and  controlled  by  a  board  of  directors,  but  not  incorporated  under  the 
laws  of  the  state,  is  not  a  corporation,  but  an  unincorporated  joint-stock 
company,  which  is  governed  by  the  general  principles  of  law  applicable 
to  partnerships. 

Joint-stock  Company,  when  New  Company,  although  Oboanizbd  un- 
DEB  Old  Name.  —  Where  a  joint-stock  company  ceases  operations,  and 
eight  years  afterwards  the  person  who  was  the  last  president  publishes 
in  a  newspaper  a  notice  calling  a  meeting  for  the  alleged  purpose  of  re- 
orgflfeizing  the  company,  and  at  the  meeting  so  called  a  part  of  the  old 
stockholders,  with  many  new  members,  form  an  association  under  the 
old  name,  which  new  association  incurs  debts,  and  for  the  purpose  of  pay- 
ing them  sells  the  land  of  the  old  association,  the  new  association  is  a 
new  company,  and  not  a  mere  continuation  of  the  old;   such  new  com- 
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pany  has  no  legal  right  to  take  charge  of  aaiT  dispose  of  the  land  of  the 
old  company  to  pay  the  debts  incurred  solely  by  the  new  concern,  espe- 
cially  without  the  consent  of  all  of  the  stockholders;  and  a  sale  of  th» 
land  of  the  old  company,  made  by  the  oliicers  of  the  new  company,  i» 
null  and  void. 

B0BDKN  or  Phovino  Right  to  Recover  Possession  o»  Land  on  Plaintitt. 
—  In  an  action  of  trespass  to  try  title  to  land,  the  burden  of  showing  » 
right  to  recover  is  upon  the  plaintiS^  and  if  neither  he  nor  the  defendant 
shows  a  right  to  the  possession,  judgment  most  be  rendered  in  favor  of 
the  defendant. 

SliHBSRS  of  Joint-stock  Compant  Tenants  in  Common,  when.  —  When  ao 
nnincorporated  joint-stock  association  owning  land  bnt  owing  no  debt* 
becomes /une^tu  officio^  its  members  hold  the  land  as  tenants  in  common. 

Tenant  in  Common  cannot  Sub  his  Co-tenant  for  Possession,  when.  — 
One  tenant  in  common  cannot  maintain  against  his  co-tenant  a  suit  lot 
the  recovery  of  possession  of  land,  when  the  latter's  possession  is  not  ad> 
verse  to  his  own  interest,  nor  to  the  title  under  which  they  must  both 
clainu  To  authorize  such  a  suit,  there  must  be  an  actual  ouster,  and  th» 
ouster  and  adverse  holding  must  be  of  such  a  character  as  will  put  th» 
statute  of  limitationa  in  motion. 

Trespass  to  try  title.  The  defendant's  amended  answer 
consisted  of  a  general  denial  and  plea  of  not  guilty,  and  also 
a  cross'bill  in  which  he  sought  affirmative  relief.  The  other 
facts  are  stated  in  the  opinion. 

Hale  and  Hale,  for  the  appellant. 

E.  D.  ScaUsy  for  the  appellee. 

Mark,  J.  We  make  the  following  extracts  from  the  con- 
clusions of  fact  found  by  the  court,  as  we  find  them  in  the 
transcript,  in  order  to  present  the  points  at  issue:  — 

"  1.  Some  time  in  1868,  the  Lamar  County  Agricultural  and 
Mechanical  Association  was  organized  as  a  joint-stock  com- 
pany for  the  purpose  of  holding  fairs  in  said  county,  and  con» 
sisted  of  a  large  number  of  members  who  took  shares  in  said 
association,  and  to  whom  certificates  of  stock  to  the  amount  of 
their  respective  shares  were  issued.  All  of  the  shares  of  the 
capital  stock  agreed  upon  were  taken,  and  assessments  wero 
then  made  on  the  members  thereof  until  the  whole  stock  thu» 
taken  was  paid  up.  Said  association  acted  and  transacted  its 
business  through  a  president  and  directors  annually  elected 
by  the  members.  It  acquired  the  land  in  controversy,  and 
used  it  for  the  purpose  of  holding  fairs  thereon  until  about 
1875.  'Said  association'  in  that  year  *  ceased  to  hold  fairs,  and 
never  did  elect  any  president  or  other  officers  after  that  time, 
or  perform  any  other  act  or  do  any  other  business  in  pursu- 
ance of  the  purpose  for  which  it  was  organized.' 
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"  2.  About  the  year  1883,  a  meeting  was  called,  by  notice  in 
a  newspaper,  by  the  person  who  was  the  last  president  of  the 
Baid  association,  for  the  purpose  of  reorganizing  the  said  asso- 
ciation, but  no  actual  notice  was  given  to  a  number  of  the 
members  of  the  original  association  [of]  the  purpose  to  reor- 
ganize the  old  association,  and  a  number  of  them,  among  whom 
was  the  defendant,  had  no  notice.  Some  of  [the]  old  members, 
together  with  a  large  number  of  persons  who  had  never  been 
members  of  the  association,  which  ceased  to  do  business  about 
1875,  met  and  organized  a  joint-stock  company  under  the  name 
of  *  The  Lamar  County  Agricultural  and  Mechanical  Associa- 
tion'; elected  a  president,  directors,  and  other  ofiBcers;  issued 
a  large  amount  of  stock,  which  was  sold;  bought,  sold,  and 
improved,  at  great  expense,  another  and  diflTerent  tract  of  land, 
and  thereby  became  largely  indebted;  that  to  pay  such  in- 
debtedness said  association  last  organized,  by  its  authorized 
agent,  sold  and  conveyed  the  land  in  controversy  to  W.  T. 
Gunn,  under  whom  plaintiflF  claims;  that  the  organization  of 
the  last  association,  the  receiving  of  new  members,  issuing  and 
selling  of  new  capital  stock,  the  contracting  of  said  indebted- 
ness, and  the  sale  of  the  land  in  controversy  was  all  done  with- 
out the  assent  or  knowledge  of  a  number  of  [the]  members  of 
the  first  association,  one  of  whom  was  the  defendant;  that  he 
owned  twenty-three  shares  of  paid-up  stock  in  the  original  as- 
sociation, and  was  in  possession  of  the  land  in  controversy  at 
the  time  it  was  so  sold,  and  had  been  for  several  years. 

"  3.  The  court  finds  as  a  matter  of  fact  that  the  two  organ- 
izations or  joint-stock  companies  above  mentioned  were  not  the 
same. 

"4.   The  court  finds  against  plaintiff's  plea  of  estoppel," 

Upon  the  above  conclusions  or  findings  of  facts  the  court 
concluded  as  a  matter  of  law  that  the  two  associations  were 
not  the  same;  that  the  last  one  had  no  right  to  convey  the 
land,  and  that  no  title,  legal  or  equitable,  passed  by  the  sale 
and  deed  to  Gunn,  unless  it  might  be  the  individual  members 
of  the  old  association  who  joined  the  new;  that  the  land  in  con- 
troversy belonged  to  the  members  of  the  old  association  as 
tenants  in  common,  and  if  the  interest  of  the  members  who 
belonged  to  both  the  old  and  the  new  association  did  pass  by 
the  4eed  to  plaintiff's  vendor,  the  plaintiff  is  only  a  tenant  in 
common  with  defendant  G.  E.  Long,  and  cannot  maintain  this 
action,  and  for  these  reasons  gave  judgment  for  defendant 
George  E.  Long. 

Am,  St.  Rbp.,  Vol.  XXVI.  —47 
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The  assignments  of  error  may  be  summarized  and  stated  in 
the  foliowitig  propositions:  1.  That  the  court  erred  in  hold- 
ing the  association  to  be  a  joint-stock  company  instead  of  a  cor- 
poration. Appellant  contends  that  it  was  at  least  a  de  facto 
corporation.  2.  In  holding  that  the  association  of  1883  was  a 
new  and  distinct  company  from  the  original  one  of  1868,  ap- 
pellant contending  that  the  former  was  but  a  reorganization 
and  continuation  of  the  latter.  3.  In  holding  that  plaintiff 
could  not  recover  upon  the  possessory  title  of  the  association 
of  1883  (claimed  to  be  identical  with  that  of  1868)  against  the 
defendant  Long,  whom  appellant  contends  is  a  mere  trespasser 
on  the  land.  4.  In  holding  that  defendant  is  a  tenant  in  com- 
mon with  plaintiff  and  the  other  stockholders  of  the  original 
association  in  the  land  in  dispute,  and  that  therefore  plaintiff 
cannot  maintain  the  suit.  5.  In  not  sustaining  the  plea  of 
estoppel  and  ratification  interposed  by  Gunn  and  the  Lamar 
County  Agricultural  and  Mechanical  Association  (new). 

In  addition  to  the  facts  already  enumerated  by  us  in  the 
preceding  synopsis,  as  well  as  those  found  by  the  court  below, 
another  may  be  recited  in  this  connection.  The  association 
of  1883  appears  to  have  consolidated  or  connected  itself  with 
a  race-track  company,  and  continued  the  connection  until  May, 
1884,  when  it  severed  its  relation  with  that  company.  This 
was  a  feature  unknown  to  the  original  organization,  and  the 
connection  was  without  the  consent  of  a  number  of  the  stock- 
holders who  objected  to  this  arrangement.  Some  of  them  re- 
fused to  join  the  new  association  on  this  account.  It  does  not 
appear  how  long  the  original  association  was  to  continue.  The 
articles  of  agreement  are  not  found  in  the  record.  So  far  as 
the  record  shows,  there  was  no  incorporation  or  attempt  at  in- 
corporation under  the  forms  of  law. 

1  and  2.  We  think  that  the  evidence  taken  as  contained 
in  appellant's  brief  amply  sustains  the  conclusions  of  the  court 
below,  in  which  it  finds  as  a  matter  of  fact  that  the  associa- 
tions of  1868  and  1883  were  distinct,  and  not  identical.  Most 
material  changes  had  been  made  without  the  consent  of  '*  a 
number  of  the  stockholders  "  of  the  original  concern.  In  fact, 
all  of  the  findings  are  supported,  except  perhaps  the  one  that 
the  defendant  did  not  have  notice  of  the  new  organization. 
He  admits  that  he  was  present  thereat,  but  as  a  mere  specta- 
tor. We  do  not,  however,  deem  it  important  to  determine  the 
legal  effect  of  his  notice  vel  non  in  the  disposition  we  shall 
make  of  the  case.     An  accurate  lexicographer  of  law  defines  a 
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joint-stock  company  to  be  "an  association  of  individuals  for 
tlie  purpose  of  profit,  possessing  a  common  capital  contributed 
by  the  members  composing  it,  such  capital  being  commonly 
divided  into  shares,  of  which  each  member  possesses  one  or 
more,  and  which  are  transferable  by  the  owner.  The  business 
of  the  association  is  under  the  control  of  certain  selected  in- 
dividuals called  directors;  ....  a  quasi  partnership,  whereof 
the  capital  is  divided,  or  agreed  to  be,  into  shares,  so  as  to  be 
transferable  without  the  express  consent  of  all  the  copartners  ": 
2  Bouv.  Law  Diet.  9.  If  incorporated,  it  seems  that  in  this 
country  it  is  to  be  regarded  as  at  least  a  quasi  corporation: 
Liverpool  Ins.  Co.  v.  Massachusetts,  10  Wall,  666.  But  here 
there  was  no  incorporation,  etc.,  as  we  have  seen.  It  is  only 
where  there  has  been  an  eflFort  to  conform  to  the  forms  of  law 
in  establishing  a  corporation,  and  some  formal  defect  exists 
merely  as  to  the  mode  of  complying  with  the  law,  and  the  body 
is  dealt  with  and  acts  as  a  corporation,  that  it  is  regarded  as 
one  de  facto:  4  Am.  &  Eng.  Ency.  of  Law,  197,  198,  and 
notes;  Parsons  on  Partnership,  544.  Here  one  indispensable 
element  of  a  corporation  is  lacking,  viz.,  succession,  or,  as 
sometimes  called,  perpetuity,  which  had  not  been  extended  by 
the  government,  and  which  of  course  in  this  state  could  only 
be  granted  for  a  term  of  years.  We  think  that  the  association 
was  an  unincorporated  joint-stock  company,  which  is  governed 
by  the  general  principles  of  law  applicable  to  partnerships: 
Parsons  on  Partnership,  541.  But  we  do  not  see  that  appel- 
lant's position  as  to  the  validity  of  the  deed  to  Gunn,  etc., 
would  be  any  stronger  should  we  regard  the  association  origi- 
nally organized  as  a  de  facto  corporation,  and  as  such  not 
dissolved  or  terminated  by  mere  non-user:  Moraweti  on  Cor- 
porations, sees.  51-54,  230,  239,  662;  Waterbury  &  Co.  v.  Laredo^ 
60  Tex.  519;  Pearce  v.  Madison  etc.  R.  R.  Co.,  21  How.  441; 
Morawetz  on  Corporations,  sees.  635-637. 

We  think  that  the  association  of  1883  was,  as  found  by  the 
court  below,  a  new  company,  and  not  merely  a  continuation  of 
the  old,  with  all  of  its  rights  and  property:  Parsons  on  Part- 
Tiership,  406  et  seq.,  408,  546,  547;  Story  on  Partnership,  sees. 
125,  213;  Parsons  on  Partnership,  384;  Morawetz  on  Cor- 
|)orations,  sec.  239.  While  it  may  be  true  that  the  mere 
transfer  of  his  stock  by  a  member  of  a  joint-stock  company 
to  an  outsider  would  not  work  a  dissolution  or  termination 
of  the  concern  (Parsons  on  Partnership,  545,  546),  still  a 
^reat  deal  more  than  that  was  done,  as  we  have  attempted  to 
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show.  Besides,  the  old  association  had  heen  allowed  to  expire 
by  disuse.  There  remained  nothing  to  do  but  to  wind  up  the 
concern  and  divide  the  assets  among  the  stockholders,  there 
being  no  debts.  From  1875  to  1883  it  had  ceased  to  hold 
meetings,  elect  officers,  or  to  operate  its  business:  Parsons  on 
Partnership,  347.  It  had  thus,  to  all  practical  purposes, 
abandoned  its  venture  and  fallen  into  a  state  of  "innocuous 
desuetude," — if  not  entirely  "collapsed,"  as  contended  by 
appellee:  Lea  v.  HernandeZy  10  Tex.  138.  If  it  were  in  fact 
still  a  living  body  at  the  reorganization  of  1883,  it  presents  tk- 
remarkable  case  of  suspended  animation.  This  new  associa- 
tion could  not,  as  we  think,  legally  take  charge  of  and  dispose 
of  the  land  of  the  old  company,  especially  without  the  consent 
of  all  of  the  stockholders,  and  to  pay  the  debts  incurred  solely 
by  the  new  concern:  Parsons  on  Partnership,  168,  408. 

The  associations  being  distinct,  the  last  could  no  more  seize, 
appropriate,  and  dispose  of  the  property  of  the  first  than  B 
could  in  law  assume  to  transfer  that  belonging  to  A.  Profes- 
sor Parsons,  speaking  of  the  effect  of  changes  in  the  condition 
of  a  partnership,  says  inter  alia:  "  One  firm  succeeds  the  other, 
and  if  the  latter  firm  chooses  to  adopt  the  name  of  the  earlier, 
this  does  not  make  them  one  and  the  same.  And  if  one 
member  of  the  old  firm  comes  into  the  new  firm,  this  does  not 
make  them  one;  and  if  all  remain  but  one,  or  all  remain  and 
a  new  one  is  added,  here  also  is  a  new  firm,  which  can  ne 
more  have  the  effects  of  the  old  nor  be  liable  for  the  debts 
without  a  new  and  distinct  agreement  between  all  parties  in- 
terested therein  than  if  the  change  were  entire  and  the  name 
also:  Parsons  on  Partnership,  408.  In  the  present  instance, 
the  change  was  almost  entire  in  every  respect,  and  a  great 
many  members  were  admitted  into  the  new  association  who 
were  not  members  of  the  old,  and  a  considerable  number  of 
the  stockholders  of  the  original  company  refused  to  join  or 
participate  in  the  new  one  organized  in  1883.  We  conclude 
that  the  deed  made  by  the  officers  of  the  new  association  to 
Gunn  was  null  and  void,  and  conferred  no  right  or  title  upon 
him  that  he  could  convey  to  plaintiff  in  the  land  in  contro- 
versy. Being  absolutely  void,  it  could  not  be  ratified  so  as  to 
pass  title,  had  there  been  any  ratification  in  fact,  which  there 
was  not:  Moody's  Heirs  v.  Moeller,  72  Tex.  635;  13  Am.  8t 
Rep.  839;  Franco-Texan  Land  Co.  v.  Laigle,  59  Tex.  339.  See 
also,  as  to  the  conveyance  of  the  interest  of  those  officers^ 
AUxander  v.  Kennedy,  19  Tex.  493;  70  Am.  Dec.  368. 
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3.  From  what  has  been  already  Baid  in  reference  to  the 
•deed  to  Gunn,  it  is  clear  that  if  the  original  association  had 
■actual  possession  of  the  premises  that  appellant  was  not  con- 
nected therewith  in  such  way  as  would  enable  him  to  main- 
tain the  action,  even  if  defendant  should  be  regarded  as  a 
mere  trespasser.  But  it  does  not  appear  that  he  was  a  tres- 
passer against  the  rights  of  the  original  association  or  stock- 
liolders  thereof  to  whom  the  land  belongs.  He  claims,  and 
his  testimony  without  contradiction  shows,  that  he  is  holding 
the  land  for  himself  and  the  other  stockholders  of  the  original 
-association.  The  new  association  is  not  shown  to  have  had 
possession  of  this  land,  and  after  1875  the  original  association 
occupied  it  only  by  inclosure.  The  defendant  took  possession 
in  1880,  apparently  without  any  lawful  authority  except  that 
•of  being  a  stockholder.  Gunn  conveyed  the  land  to  plaintiff 
in  1886.  It  may  be  conceded  that  prior  actual  possession 
with  which  the  plaintiff  is  connected,  or  which  he  has  himself, 
is  sufficient  against  a  mere  trespasser  on  the  premises:  Cap- 
■len  V.  Drew,  54  Tex.  496;  but  here  both  of  these  facts  are  want- 
ing. The  defendant's  right  to  the  possession  of  the  premises 
is,  to  say  the  least,  as  strong  as  that  of  the  plaintiff  or  Gunn, 
under  whom  the  plaintiff  claims.  If  neither  of  them  have 
any  right  to  the  possession,  then  the  legal  sequence  is,  that  the 
■decision  must  be  rendered  for  the  defendant,  as  was  done;  nor 
would  this  conclusion  be  altered  by  defendant  having  asked 
for  affirmative  relief  in  addition  to  the  plea  of  not  guilty. 
This  did  not  have  the  effect  of  relieving  the  plaintiff  of  the 
burden  of  showing  a  right  to  recover  in  himself. 

4.  The  court  below  held  that  if  plaintiff  had  acquired 
(which  it  did  not  decide)  the  right  or  title  to  the  land  of  such 
•of  the  stockholders  of  both  the  old  and  new  associations  as 
had  consented  to  the  conveyance  of  the  land  by  the  latter  asso- 
ciation to  Gunn,  then  the  original  parties  to  the  suit  would  only 
be  tenants  in  common  of  the  land,  and  that  consequently 
plaintiff  could  not  maintain  the  suit  under  the  facts  of  the 
case.  The  first  proposition  is  presumably  based  on  the  hy- 
pothesis that  in  such  case  the  defendant  would  in  effect  derive 
whatever  right  or  title  he  might  have  through  the  members  of 
the  original,  not  the  subsequent,  association.  In  neither  prop- 
-ositioli  do  we  find  any  error  of  law.  The  first  association  was, 
as  we  have  endeavored  to  prove,  functus  officio^  and  practically 
At  an  end.  There  were  no  creditors  with  claims  upon  its  as- 
sets, etc.    The  land  had  been  conveyed  to  this  association  as 
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firm  or  partnership  property,  to  be  used  by  it  as  such  for  th» 
benefit  of  the  concern,  —  to  constitute  its  fair-grounds.  Speak- 
ing of  a  partnership  as  a  body,  and  of  its  relation  to  its  mem- 
bers, creditors,  and  property,  the  same  learned  author  we  have 
quoted  above  saysr  "  After  this  relation  is  exhausted,  or  after 
this  work  is  done,  there  is  a  resolution  of  this  body  into  its  ele- 
ments  If  the  joint  diebts  have   been  so  paid  in  full, 

there  are  no  joint  creditors,  and  they  who  were  partners  owa 
the  remaining  property,  free  from  all  encumbrance  except 
each  other's  rights,  and  they  share  this  remainder  between 
them  ":  Parsons  on  Partnership,  347.  If  land  is  conveyed  to 
partners  in  fact  as  a  partnership,  ....  they  will  hold  a* 
tenants  in  common:  Parsons  on  Partnership,  376. 

The  court  below  does  not  assign  its  reasons  for  deciding  that 
the  plaintiff  could  not  maintain  the  suit  against  defendant  as 
a  co-tenant,  but  this  was  evidently  because  the  court  did  not 
regard  the  claim  or  possession  of  the  defendant  as  adverse  to 
the  original  association,  or  any  one  claiming  under  it,  nor  a» 
amounting  to  an  ouster  of  the  old  association  or  of  its  stock- 
holders, or  of  the  plaintiflF  if  he  can  be  regarded  as  claiming 
any  interest  in  the  land  under  the  original  association  or  any 
of  its  members.  We  have  seen  that  the  court  was  justified  by 
the  record  in  these  conclusions.  While  one  tenant  in  common 
may  sue  another  in  case  of  actual  ouster,  he  cannot  when  the 
possession  of  his  co-tenant  is  not  adverse  to  his  own  interest, 
nor  to  the  title  under  which  they  must  both  claim  if  at  all. 
To  authorize  the  suit  for  recovery  of  possession  (not  partition), 
the  ouster  and  adverse  holding  must  be  of  such  character  as 
would  put  the  statute  of  limitation  in  motion:  Portis  v.  HiUy  8 
Tex.  273;  Alexander  v.  Kennedy,  19  Tex.  493;  70  Am.  Dec.  358. 

5.  There  were  no  facts  to  support  the  plea  of  estoppel  against 
the  defendant.  He  did  not  mislead  nor  deceive  the  plaintiff 
nor  his  vendor,  nor  induce  them  to  buy  the  land. 

We  think  the  judgment  ought  to  be  aflBrmed,  but  without 
prejudice  to  the  right,  if  any,  of  the  members  of  the  new  asso- 
ciation who  were  also  stockholders  in  the  old,  or  to  the  inter- 
est, if  any,  of  the  plaintiff  in  the  land  acquired  from  any  of 
the  members  of  the  original  company  under  the  deed  toGunn, 
or  to  the  rights  of  the  other  stockholders  of  that  company,  etc. 
The  suit  not  being  for  settlement  nor  partition,  and  the  proper 
parties  not  being  before  the  court,  we  are  not  called  upon  to 
and  do  not  decide  these  question!. 

Affirmed. 
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Corporation  De  Facto  —  When  Exists.  —  A  corporation  de  facto  exists 
when,  from  some  irregularity  or  defect  in  its  organization,  a  corporation  de 
jure  is  not  created:  Snider  v.  Troy,  91  Ala.  224;  24  Am.  St.  Rep.  887,  and 
note;  note  to  HiUlreth  v.  Mclntire,  19  Am.  Dec.  67. 

Joint-stock  Companies  —  What  are. — See  Oliver'a  Estate,  136  Pa.  St. 
43;  20  Am.  St.  Rep.  894,  and  note. 

Trespass  to  Try  Title  —  Borden  on  Whom.  — The  plaintifif  has  the  bur- 
den in  such  an  action,  and  in  order  to  recover  he  must  have  the  legal  title  at 
the  commencement  of  the  suit:  Bank  of  South  Carolina  v.  8.  C.  M.  Got,  3 
Strob.  190;  49  Am.  Dec.  640,  and  note.  A  plaintifif  in  ejectment  must  show 
a  better  title  than  the  defendant:  UEngk  v.  Reed,  27  Fla.  345;  Qrayaon  r. 
Schlamm,  126  Ind.  142;  O'Brien  v.  Bugbee,  46  Kan.  1. 

Co-TENANCT  —  ADVERSE    POSSESSION   OF  OnE    CO-TENANT  —  EfFEOT  OF. — 

A  tenant  in  common  can  only  make  his  possession  adverse  to  his  oo- tenants 
by  actual  ouster:  Page  v.  Branch.  97  N.  0.  97;  2  Am.  St.  Rep.  281,  and  note; 
Morrill  V.  Morrill,  20  Or.  96;  23  Am.  St.  Rep.  95;  note  to  War^field  v.  Lindell. 
80  Am.  Dec.  454. 
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[80  Texas,  344.] 

Corporation  De  Facto,  What  is.  — A  corporation  de  facto  is  a  corporation 
organized  and  operated  under  color  of  the  law,  but  not  legally  consti* 
tuted.  The  statute  of  Texas  requires  that  at  least  two  of  the  subscrib- 
ers to  the  charter  of  an  intended  incorporation  must  be  citizens  of  the 
state.  Where,  therefore,  articles  of  incorporation  filed  in  the  office  of 
the  secretary  of  state  are  signed  by  persons  none  of  whom  are  citizens  of 
the  state,  the  corporation  is  not  legally  constituted,  bat  until  the  pre* 
tended  charter  is  vacated  it  is  a  corporation  de  facto. 

Stockholders  of  De  Faoto  Corporation  not  Liable  to  its  Crsditob* 
AS  Partners.  —  Persons  who,  after  the  organization  of  a  corporation  has 
been  apparently  efifected,  and  the  secretary  of  state  hat  returned  its 
charter,  with  a  certificate  that  it  has  been  filed  in  his  office  as  the  statute 
requires,  become  stockholders  in  such  corporation,  nnder  the  belief  that 
a  4egal  corporation  exists,  and  without  any  notice  of  any  vice  in  the 
charter  of  such  corporation,  cannot  be  held  liable  as  partner*  for  its 
debts. 

Statdtb  of  Limitations,  Action  against  Stockholders  of  Corpora- 
tion FOR  Withdrawing  its  Assets  without  Paying  itb  Debts 
Barred  by.  —  A  cause  of  action  set  up  in  a  petition,  that  the  defendants, 
as  stockholders  of  a  corporation,  had  withdrawn  its  assets,  leaving  the 
debt  duo  to  the  plaintiff  unpaid,  is  one  that  is  barred  by  the  statute  of 
limitations  after  five  years. 

Judgment  by  Default  against  Defendant  Failing  to  Answer  Ren- 
dered IN  Supreme  Court.  —  Where  one  of  several  defendants  in  the 
coprt  below  fails  to  answer  the  plaintifiTs  petition,  which  states  a  good 
cause  of  action,  and  the  others  having  made  successful  defenses,  jndg- 
meat  is  rendered  in  favor  of  all  the  defendants,  the  supreme  court  will 
reverse  the  judgment  as  to  the  one  who  failed  to  answer,  and  will  render 
judgment  against  him. 
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Watd  and  Walker,  for  the  appellant.  , 
M.  E.  Kleberg,  and  Davidson  and  Minor,  for  the  appellees. 

Gaines,  A.  J.  On  August  13,  1881,  there  was  filed  in  the 
office  of  the  secretary  of  state  what  purported  to  be  a  charter  of 
a  private  corporation  to  be  known  as  the  Texas  Salt  Company. 
It  was  in  all  respects  regular  upon  its  face.  It  was  signed  by 
three  corporators,  two  of  whom  appeared  in  the  body  of  the 
instrument  to  be  residents  of  the  state  of  Texas.  In  point  of 
fact,  neither  of  the  three  were  citizens  of  the  state  at  the  time 
the  pretended  charter  was  filed;  and  because  of  that  fact,  on 
the  twenty-first  day  of  November,  1889,  it  was  adjudged  void, 
at  the  suit  of  the  state,  by  the  district  court  of  Galveston 
County.  In  March,  1882,  appellees  Heidenheimer,  Kempner, 
and  Marx  each  bought  stock  in  the  alleged  corporation,  but 
neither  were  ever  directors  or  officers  in  it.  Neither  of  them 
participated  in  any  manner  in  the  organization  of  the  company. 
In  May,  1884,  they  sold  their  stock.  But  during  the  time  that 
they  were  stockholders,  a  contract  was  entered  into  between 
that  company  and  the  appellant  corporation,  by  which  the  lat- 
ter agreed  to  sell  to  the  former  fifty  thousand  sacks  of  salt  at 
a  stipulated  price  per  sack,  delivered  within  twelve  months  in 
car-load  lots,  at  intervals  to  suit  the  trade.  All  salt  delivered 
up  to  July,  1884,  was  paid  for.  But  during  that  and  the  suc- 
ceeding month,  salt  was  delivered  under  the  contract  for  which 
no  payment  was  ever  made.  There  was  also  a  debt  contracted 
by  the  Texas  Salt  Company  for  the  rent  of  a  house  leased  to  it 
by  appellant. 

On  the  eleventh  day  of  March,  1886,  the  appellant  brought 
this  suit  against  appellees  Heidenheimer,  Marx,  and  Kempner, 
and  against  one  Ranger,  whom  the  evidence  shows  to  have 
been  one  of  the  original  stockholders  of  the  pretended  corpo- 
ration. The  petition  alleged  that  the  defendants  were  part- 
ners doing  business  under  the  name  of  the  Texas  Salt 
Company,  and  sought  a  recovery  against  each  of  them  as  such 
for  the  salt  which  had  been  delivered  under  the  contract  above 
mentioned,  and  for  which  payment  had  not  been  made,  and 
also  for  the  rent  alleged  to  be  due.  On  the  sixteenth  day  of 
January,  1889,  an  amended  petition  was  filed,  which  was  not 
materially  different  from  the  original  petition.  It  contains  a 
denial  that  the  Texas  Salt  Company  was  legally  incorporated, 
—  an  allegation  not  contained  in  the  original  petition.  Th« 
defendants  Heidenheimer,  Marx,  and  Kempner,  having  an- 
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€wered,  alleging  that  the  company  was  a  corporation,  and  that 
therefore  they  were  not  liable  for  its  debts.  On  the  thirteenth 
day  of  March,  1889,  the  plaintiflF  filed  a  supplemental  petition, 
alleging,  among  other  things,  that  in  1884,  the  defendants 
withdrew  the  capital  stock  of  the  company  and  divided  it 
among  themselves,  and  that  they  thereby  rendered  them- 
selves liable  to  pay  the  plaintiflF 's  debt.  To  this  petition  all 
the  defendants  except  Ranger  pleaded  the  statute  of  limita- 
tions. The  case  was  tried  by  the  judge  without  a  jury,  and 
judgment  was  given  for  the  defendants. 

The  determination  of  two  questions  is  decisive  of  the  case 
upon  this  appeal:  1.  Were  the  defendants  liable  as  partners? 
and  2.  Was  the  cause  of  action,  if  it  be  one,  set  up  in  the  sup- 
plemental petition  barred  by  the  statute  of  limitations? 

We  are  of  the  opinion  that  the  evidence  shows  that  the 
Texas  Salt  Company  was  not  legally  incorporated,  but  that 
until  the  pretended  charter  was  vacated  it  was  a  corporation 
de  facto.  The  vice  in  the  articles  of  incorporation  filed  in  the 
office  of  the  secretary  of  state  was  that  neither  of  the  persons 
who  signed  the  charter  were  citizens  of  the  state  of  Texas: 
Rev.  Stats.,  art.  568.  The  article  cited  provides  that  at  least 
two  of  the  subscribers  to  the  charter  of  the  intended  incorpo- 
ration must  be  citizens  of  the  state;  but  it  does  not  prescribe 
the  officer  by  whom  nor  the  means  by  which  the  fact  of  citi- 
zenship is  to  be  determined.  It  would  seem,  however,  that  it  is 
the  duty  of  the  secretary  of  state  to  inquire  into  the  question, 
and  that  if  he  finds  no  two  of  the  subscribers  are  citizens  of 
the  state,  he  should  decline  to  file  the  charter.  It  would  also 
eeem  that  if  he  decides  wrongfully,  and  declines  to  file  a  legal 
charter,  he  may  be  compelled  to  do  so  by  a  writ  of  mandamus. 
But  the  matter  which  concerns  us  in  this  case  is,  that  the  stat- 
ute does  not  require  that  the  citizenship  of  the  subscribers  to 
the  charter  shall  appear  upon  the  face  of  the  instrument.  The 
pretended  charter  in  this  case  alleges  that  two  of  the  sub- 
scribers are  residents  of  the  state  of  Texas,  but  does  not  allege 
that  either  of  them  is  a  citizen.  Such  being  the  facts,  we 
think  there  can  be  no  question  that  we  have  a  case  of  a  corpo- 
ration de  facto^  —  that  is  to  say,  not  a  corporation  legally  con- 
stituted, but  a  corporation  organized  and  operated  under  color 
of  the  law.  In  addition  to  this,  there  was  evidence  which  au- 
thorized, if  it  does  not  compel,  the  court  to  conclude  as  a 
matter  of  fact  that  the  defendants  Heidenheimer,  Marx,  and 
Kempner  became  stockholders  in   the   alleged    corporation 
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without  any  notice  of  the  vice  in  its  charter.  The  question^ 
then,  we  have  is:  Can  they  be  held  liable  as  partners  solely 
upon  the  ground  that  the  corporation  was  not  legally  organ- 
ized? Upon  the  question  there  is  an  apparent  conflict  in  the 
decisions  of  the  courts;  but  in  our  opinion,  the  weight  of  au- 
thority is  in  favor  of  the  proposition  that  they  cannot  be  held 
liable. 

Persons  who  combine  their  capital  for  the  prosecuting  of  a 
business  venture  are  liable  as  partners  for  the  debts  of  the  con- 
cern, unless  they  be  protected  from  such  liability  by  an  incor- 
poration under  the  law.  Hence  there  is  force  in  the  argu- 
ment that  in  order  to  shield  themselves  from  responsibility 
they  must  show  that  the  association  has  been  legally  incorpo- 
rated. But  on  the  other  hand,  where  there  is  a  law  which 
authorizes  the  creation  of  a  corporation  for  a  particular  pur- 
pose, where  the  charter  is  required  to  be  prepared  and  signed 
by  the  corporators  and  filed  with  an  officer  of  the  state,  and 
where  all  this  has  been  done,  and  the  officer  has  received  it 
and  returned  it  with  a  certificate  that  it  has  been  filed  in  his 
office  as  the  statute  required  he  should  do,  and  when  the  busi- 
ness has  been  carried  on  without  action  on  the  part  of  the 
state  to  annul  the  pretended  franchise,  it  would  seem  but  rea- 
sonable and  just  that  as  between  the  association  of  the  stock- 
holders and  third  persons  dealing  with  it,  it  should  be  held  a 
corporation,  although  there  may  have  been  some  illegality  or 
irregularity  in  the  manner  of  its  organization.  It  is  well  set- 
tled that  persons  who  deal  with  such  a  corporation  de  factOf 
and  become  indebted  to  it,  are  estopped  from  denying  its  ex- 
istence as  a  legal  corporation;  and  there  is  authority  for  hold- 
ing that  its  creditors  are  also  estopped  from  claiming  against 
the  stockholders  as  partners:  Snider's  Sons  Co.  v.  Troy,  91 
Ala.  224;  24  Am.  St.  Rep.  887,  and  authorities  cited.  Whether 
that  rule  ought  to  be  applied  in  a  case  in  which  the  corpora- 
tors have  knowingly  and  intentionally  violated  the  law  in 
procuring  a  charter  under  a  general  law  we  need  not  decide; 
but  we  are  clearly  of  the  opinion  that  it  is  not  a  proper  rule 
to  be  applied  in  a  case  like  the  present,  in  which  it  appears 
that  stockholders  who  are  sought  to  be  held  liable  as  partners 
bought  their  stock  after  the  organization  had  been  effected, 
and  under  the  belief  that  a  legal  corporation  existed.  That 
under  such  circumstances  the  stockholders  of  the  alleged  cor- 
poration caimot  be  held  liable  as  partners  is  substantially  held 
io  the  following  cases:  Merchants^  etc.  Bank  v.  Sione^  38  Mich. 
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779;  Fay  v.  Noble,  7  Gush.  188;  Planters*  etc.  Bank  v.  Padgett^ 
69  Ga.  164;  Humphreys  v.  Mooney,  5  Col.  282;  Central  etc. 
Bank  v.  Walker,  66  N.  Y.  424;  Oartside  Coal  Co.  v.  Maxwell, 
22  Fed.  Rep.  197;  Methodist  etc.  Church  v.  Pickett,  19  N.  Y. 
482. 

In  several  jurisdictions  it  has  been  held  that  a  compliance 
with  the  requirement  in  a  general  incorporation  law  that  the 
charter  or  article  of  incorporation  shall  be  filed  in  the  office  of 
the  secretary  of  state  or  other  office  is  a  condition  precedent 
to  the  establishment  of  a  corporation  de  jure,  and  that  with- 
out such  compliance  the  association  is  without  color  of  au- 
thority, and  cannot  be  treated  as  a  corporation  d« /acfo.  Most 
of  the  cases  relied  upon  in  support  of  the  proposition  that  the 
share-holders  in  a  de  facto  corporation  are  liable  as  partners 
for  its  debts  are  cases  of  this  character.  Bigelow  v.  Gregory, 
73  111.  197,  arose  under  a  statute  of  Wisconsin  which  expressly 
prohibited  the  proposed  corporation  from  doing  business  until 
the  articles  of  association  had  been  published  in  two  newspa- 
pers, and  a  certificate  filed  in  the  office  of  the  secretary  of 
state.  These  acts  had  not  been  done  when  the  indebtedness 
was  contracted.  In  Abbott  v.  Omaha  Smelting  Co.,  4  Neb.  416, 
the  defendants  were  held  liable  because  they  had  never  filed 
their  articles  of  incorporation  with  the  county  clerk,  as  the 
law  required.  The  opinion  seems  to  concede  that  if  that  act 
had  been  done  there  would  have  been  a  de  facto  corporation, 
and  the  defendants  could  not  have  been  treated  as  partners. 
Ferris  v.  Thaw,  72  Mo.  446,  and  Coleman  v.  Coleman,  78  Ind. 
344,  were  similar  cases.  Garnett  v.  Richardson,  35  Ark.  144, 
merely  holds  that  for  debts  contracted  before  the  company's 
articles  are  filed,  the  members  are  liable  as  partners.  In 
Ridenour  v.  Mayo,  40  Ohio  St.  9,  the  defendants  were  author- 
ized by  law  to  carry  on  a  savings  bank  in  which  the  deposi- 
tors were  stockholders,  but  carried  on  instead  under  the 
corporate  name  a  general  banking  business  upon  wholly  dif- 
ferent principles.  Thej'  were  held  liable  as  partners.  Not 
one  of  these  decisions  is  inconsistent  with  the  views  we  have 
expressed  upon  the  law  as  applicable  to  the  case  before  us, 
and  when  properly  considered,  we  hardly  think  that  they  are 
authority  for  the  proposition  that  the  share-holders  in  a  de 
factS  corporation  are  responsible  for  its  debts. 

It  follows  that  in  our  opinion  the  appellees  cannot  be  held 
liable  as  partners.  We  come  then  to  the  question  whether 
the  cause  of  action,  if  any,  set  up  in  the  supplemental  petition 
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is  barred  by  limitation.  We  are  of  the  opinion  that  that  in- 
quiry must  be  resolved  in  the  affirmative.  In  the  original 
and  amended  petitions,  the  plaintiff  sought  to  recover  upon 
the  ground  that  there  was  no  incorporation.  In  the  supple* 
mental  petition,  a  judgment  was  asked  upon  the  ground  that 
if  there  was  a  corporation,  the  defendants  had  withdrawn  its 
assets,  leaving  the  plaintiff's  debt  unpaid.  In  the  former,  the 
plaintiff  says,  in  substance:  You  are  liable,  because,  being 
partners,  you  promised  to  pay;  in  the  latter,  it  says:  You  are 
liable,  not  because  you  promised  to  pay,  but  because  you  ap- 
propriated the  property  to  which  I  had  a  right  to  look  for  pay- 
ment. The  former  is  an  action  upon  a  contract,  and  the 
latter  an  action  for  a  tort.  They  are  not  only  distinct,  but 
inc«nsistent  causes  of  action,  in  the  sense  that  if  one  exists, 
the  other  does  not.  We  do  not  mean  to  intimate  that  they 
cannot  be  joined  in  the  same  suit;  we  think  that  under  our 
system  they  can.  But  this  does  not  alter  the  fact  that  they 
are  distinct  causes  of  action,  and  dependent  in  part  upon  a 
wholly  different  state  of  facts.  The  supplemental  petition,  in 
60  far  as  it  sought  a  recovery  for  an  abstraction  of  the  assets 
of  the  alleged  corporation,  set  up  a  new  cause  of  action,  and 
not  having  been  filed  until  more  than  five  years  from  the  time 
the  alleged  liability  accrued  was  barred  by  limitation. 

This  renders  it  unnecessary  to  inquire  whether  the  facts  al- 
leged in  the  supplemental  petition  in  reference  to  the  with- 
drawal of  the  assets  of  the  pretended  corporation  were  such  as 
authorized  a  direct  action  in  favor  of  a  creditor  against  the 
defendants  or  not. 

Ranger  was  served  with  a  citation  issued  to  Galveston 
County,  but  did  not  answer.  The  amended  petition  he  was 
cited  to  answer  shows  a  cause  of  action,  and  judgment  should 
have  been  rendered  against  him  by  default.  For  the  failure 
of  the  court  to  do  so,  the  judgment  will  be  reversed  as  to  him, 
and  here  rendered  in  favor  of  appellant  against  him.  As  to 
the  other  appellees,  the  judgment  is  affirmed.  The  appellant 
will  recover  its  costs  against  Ranger.  The  other  appellees 
will  recover  their  costs  against  appellant. 

Affirmed,  save  as  to  Ranger.  Reversed  and  rendered  as  to 
Ranger.  ^ 

GoRPORATioir  Di  Facto  —  Whin  Exists.  — A  body  is  regarded  m  a  4I« 
facto  corporation  only  where  there  has  been  an  effort  to  conform  to  the  forms 
of  law  in  its  organization,  and  some  formal  defect  exists  as  to  the  mode  of 
eomplying  with  the  law:  Alien  ▼.  Lonjf,  80  Tex.  281;  ante,  p.  735,  aad  aofc*. 
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COEPORATIONS  Db  FaCTO  —  LIABILITY  OF  STOCKHOLDERS  AS  PARTNERS. —  A 

creditor  who  has  contracted  with  a  de  facto  corporation  in  its  corporate  capa* 
city,  and  within  the  scope  of  its  assumed  powers,  cannot  deny  its  corporate 
existence  and  charge  its  stockholders  with  its  debt:  Snider  v.  Troy,  91  Ala. 
224;  24  Am.  St.  Rep.  8S7,  and  note;  extended  note  to  Freeland  ▼.  McGvl- 
lough,  43  Am.  Dec.  694. 

Limitation  of  AcnoNS  to  Enforo  Stockholdbes'  Liabilitt:  See  Bf* 
mcM  V.  Coleman,  82  CaL  650;  16  Am.  St.  Rep.  178,  and  note. 


Gulp,  Colorado,  and  Santa  Fb  R*y  Co.  v,  Kbbd. 

[80  Tbxas,  362.1 

Mabtbr  kot  Liable  in  Exehplabt  Damages  fob  Tobt  of  Skbyaht  umlbm 
Authorized  or  Ratified.  —  A  master  is  not  liable  in  exemplary  or 
punitory  damages  for  the  tort  of  his  servant,  unless  he  authorized  it^ 
or,  with  knowledge  of  the  wrong  and  its  nature,  adopted  or  ratified  it 
so  as  to  make  it  his  act  in  fact. 

Ratification  by  Railway  Company  of  its  Servant's  Tobt,  What  Neces- 
sary TO  Constitute.  —  To  prove  the  ratification  by  a  railway  company 
of  the  wrongful  act  of  its  servant,  the  adoption  or  confirmation  of  such 
act  must  be  shown  to  be  by  some  chief  officer,  vice-principal,  or  cilUr  ego 
of  the  company,  who  must  be  proved  to  possess  under  and  for  the  com- 
pany  sufficient  authority  and  discretion  to  act  and  speak  for  the  company 
as  if  it  were  bodily  present  in  the  persons  of  its  managers,  speaking  and 
acting  for  itself  and  on  its  own  responsibility. 

Local  Agent  of  Railway  Company  not  Presumed  to  have  Authority  io 
Ratify  Tort  of  its  Servant.  —  A  local  agent  or  subordinate  employee 
•f  a  railway  company  is  not  presumed  to  have  authority  to  ratify  the 
torts  of  its  servants,  in  the  absence  of  proof  to  that  effect. 

Railway  Company  Liable  for  Achjal,  but  not  Exemplary,  Damages, 
WHEN.  —  Where  the  yard-master  of  a  railway  company  throws  carcasses 
of  dead  cattle  into  a  bayou  near  the  plaintiff's  residence,  thereby  pollut- 
ing the  water  and  atmosphere,  the  railway  company  will  be  liable  to  the 
plaintiff  for  the  actual  damages  sustained  by  him  by  reason  of  the  wrong- 
ful act  of  its  yard-master,  but  not  for  exemplary  damages,  in  the  absence 
of  proof  of  authority  or  ratification. 

Crime  of  Servant  Presumed  not  to  be  Authorized  ob  Sanctioked  by 
Master.  — Where  the  act  of  a  servant  amounts  to  a  crime,  or  ia  of  a 
willfni  and  malicious  character,  the  law  prima  facie  presumes  that  the 
perpetrator  was  not  autliorized  before  nor  sanctioned  afterward  by 
the  master,  and  this  presumption  continues  until  repelled  by  proof  to 
the  contrary. 

/.  W.  Terry,  for  the  plaintiflf  in  error. 

Burke  and  Kirlicksy  and  Henry  F.  Fuher^  for  the  defendant 
in  earor. 

Marr,  J.  There  was  a  verdict  and  judgment  in  the  coart 
below  against  the  plaintiflf  in  error  for  fifty  dollars  as  actual, 
and  four  hundred  and  fifty  dollars  as  exemplary,  damages. 
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We  concur  with  counsel  for  the  defendant  in  error,  that "  all 
of  the  assignments  relied  on  and  urged  by  the  plaintiff  in 
error  contend  for  but  the  one  proposition,  to  wit,  '  that  the  ver- 
dict and  judgment  for  exemplary  damages  is  unauthorized.' " 

The  defendant  in  error,  Charles  Reed,  plaintiff  in  the  court 
below,  in  September,  1889,  was  living  in  Harris  County  with 
his  family,  ten  persons  in  all,  on  seven  acres  of  land  near  the 
city  of  Houston,  which  land  bordered  on  and  took  in  part  of 
Bray's  Bayou,  a  small  creek  or  bayou  in  said  county.  Imme- 
diately on  the  water's  edge  of  said  bayou,  and  on  the  seven 
acres  owned  by  Charles  Reed,  was  a  spring.  It  supplied  his 
family  and  his  stock  with  its  clear  waters;  he  had  no  well  or 
cistern  on  his  place.  The  track  and  roadway  of  the  Gulf, 
Colorado,  and  Sante  Fe  railway  crossed  Bray's  Bayou  at  a 
point  near  and  above  the  land  of  Charles  Reed,  and  south  of 
same.  The  natural  flow  of  the  water  of  Bray's  Bayou  waa 
from  the  point  where  the  railway  crossed  it  toward  Charles 
Reed's  seven  acres  and  spring.  The  Gulf,  Colorado,  and  Santa 
F^  Railway  Company  started  out  to  make  Bray's  Bayou,  at 
the  point  where  its  bridge  and  track  crossed  it,  and  within  a 
stone's  throw  of  Reed's  house  (forty-four  feet),  a  "dumping" 
place  for  dead  hogs  and  cattle;  established  and  used  by  ser- 
vants of  the  defendant  on  two  or  three  occasions  without  the 
consent  of  the  plaintiff,  Reed,  but  against  his  wishes.  He 
brought  this  action  against  the  defendant  to  recover  both 
actual  and  exemplary  damages  for  the  acts  of  its  servants  in 
"dumping"  dead  cattle  in  said  bayou  on  two  different  occa- 
sions in  the  month  of  September,  1889,  whereby  it  is  alleged 
the  water  of  the  stream  and  of  the  spring  used  by  the  plaintiff 
and  his  family  was  polluted  and  rendered  unfit  for  use,  in 
consequence  of  which  he  and  his  family  became  sick,  etc.,  and 
his  horses  died  from  drinking  the  foul  waters,  etc.  He  also 
charged  that  the  acts  of  the  servant  or  servants  were  com- 
mitted willfully  and  maliciously,  and  by  order  of  the  defend- 
ant, and  that  he  had  notified  the  defendant  of  the  acts  of  its 
servants,  and  requested  it  to  remove  the  carrion  from  the  bayou, 
but  this  it  refused  and  failed  to  do,  but  in  every  particular 
encouraged  the  servants  in  the  acts,  and  fully  confirmed  and 
ratified  the  same.  The  fact  is  not  disputed  on  this  appeal 
that  an  agent  of  the  company,  one  Potter,  the  yard-master  of 
the  defendant  at  Houston,  did  put  the  dead  cattle  into  the 
bayou,  as  alleged  by  plaintiff,  and  as  above  stated.  Assuming, 
after  verdict,  the  truth  of  plaintiff's  evidence,  it  appears  that 
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in  September,  1889,  that  Potter,  as  servant  of  defendant,  placed 
the  carcasses  of  dead  cattle  in  the  bayou.  On  the  first  occa- 
sion he  put  a  dead  cow  in  there,  near  plaintiff 's  residence, 
and  within  two  or  three  days  thereafter  three  more  dead  cows. 
When  the  first  of  these  animals  was  put  into  the  stream,  plain- 
tifi"  went  to  the  office  of  the  defendant  in  Houston,  and  made 
complaint  of  the  fact  to  a  person  there  who  was  pointed  out  to 
him  as  defendant's  agent,  and  who  "  acted  as  if  he  had  control 
and  management  of  the  office  and  those  in  it.  There  were 
three  other  men  there  besides  him.  I  thought  he  was  the 
same  man  who  paid  me  the  ten  dollars  in  the  office  when  the 
hogs  had  been  thrown  there  before."  Elsewhere:  "  I  do  not 
know  the  name  of  the  man,"  etc.  (testimony  of  plaintiff). 
Plaintiff  requested  this  party  to  have  the  cow  removed,  but 
this  was  never  done.  In  fact,  none  of  the  cattle  were  removed, 
but  were  allowed  to  decay  where  deposited.  He  replied  to 
plaintiff:  "It  might  be  the  section  boss  put  them  there." 
These  cattle  had  died  or  been  killed  in  transportation  on  de- 
fendant's road.  Over  a  year  before  the  acts  complained  of  in 
this  suit  had  occurred,  a  servant  of  defendant  had  thrown  a 
car-load  of  dead  hogs  in  the  same  place,  for  which,  on  demand, 
the  company  voluntarily  paid  plaintiff  damages  in  the  Bum 
of  ten  dollars,  but  this  act  of  depositing  the  lately  deceased 
swine  was  not  performed  by  Potter,  but  by  another  servant  of 
the  company.  He  had  but  recently  began  working  for  the  com- 
pany at  Houston  when  he  placed  the  cattle  in  Bray's  Bayou, 
though  he  had  been  working  for  the  defendant  at  other  places. 
We  believe  that  the  foregoing  statement  is  a  fair  summary 
of  all  the  facts  bearing  upon  the  point  at  issue,  and  in  view  of 
which  we  feel  constrained  to  hold  that  the  verdict  and  judg- 
ment rendered  in  the  court  below  against  the  plaintiff  in  error 
for  exemplary  damages  is  manifestly  against  the  law  and  the 
evidence.  The  rule  of  law  that  the  master  is  not  liable  in  ex- 
emplary or  punitory  damages  for  the  torts  of  the  servant  unless 
he  authorized  the  same,  or  with  knowledge  of  the  wrong  and 
its  nature  has  adopted  or  ratified  it  so  as  to  make  it  his  act  in 
fact,  is  too  well  settled  in  this  state  to  be  now  questioned.  In 
case  of  railway  corporations  the  rule  is,  that  to  amount  to  rati- 
fication, the  adoption  or  confirmation  of  the  wrongful  act  of 
the  sfrvant  must  be  shown  to  be  by  some  chief  officer,  vice- 
principal,  or  alter  ego  (as  he  is  sometimes  called)  of  the  com- 
pany, who  must  be  proved  to  possess  under  and  for  the  company 
sufficient  authority  and  discretion  to  act  and  speak  for  the 
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company  as  if  it  were,  figuratively  speaking,  bodily  present  itv 
the  persons  of  its  managers,  speaking  and  acting  for  itself  and 
on  its  own  responsibility.  No  such  authority  is  possessed  by 
a  local  agent  or  subordinate  enaployee  as  a  general  rule,  or  at 
least  we  are  not  authorized  to  presume  the  existence  of  the 
authority  upon  their  part,  in  the  absence  of  proof  to  that  effect: 
I aler national  etc.  Wy  Co.  v.  McDonald^  75  Tex.  46;  Dillingham. 
V.  Russell,  73  Tex.  47;  15  Am.  St  Rep.  753;  International  etc 
R.  R.  Co.  V.  Qarcia,  70  Tex.  207. 

Neither  the  yard-master  who  committed  the  torts  nor  the 
agent  to  whom  the  complaint  of  the  last  trespass  was  made  bj 
the  plaintiff  is  shown  to  have  been  a  chief  oflScer,  vice-prin- 
cipal, or  independent  representative  of  the  company  in  the 
matter  complained  of;  consequently,  under  the  law,  the  corpo- 
ration cannot  be  held  liable  for  punitory  damages  on  account 
of  the  willful  act  of  the  one  in  committing  the  tort,  or  for  the 
conduct  of  the  other  in  adopting  or  approving  it,  even  if  hi* 
conduct  can  be  said  to  have  that  effect. 

For  the  acts  of  Potter,  presumably  done  in  the  line  of  hie 
employment,  or  in  the  interest  of  and  on  behalf  of  the  company 
(as  there  is  no  issue  raised  on  that  point),  the  defendant  ie 
liable  only  for  actual  damages,  even  conceding  that  his  con- 
duct in  the  premises  was  both  willful  and  wrongful,  since  the 
company  neither  authorized  nor  commanded  him,  so  far  as 
the  proof  shows,  to  commit  the  trespass,  nor  ratified  his  illegal 
acts  afterward. 

There  is  no  evidence  that  the  company  was  informed  of  the 
trespass  made  the  basis  of  the  present  action,  nor  is  this  issue 
presented,  except  so  far  as  it  may  be  by  the  information  given 
to  the  local  agent  at  Houston,  to  which  we  have  already  re- 
ferred. It  was  not  proved,  if  such  was  the  fact,  that  the  oflSce 
of  the  company  at  Houston  is  its  principal  oflBce,  and  whether 
that  would  have  altered  the  case  we  do  not  decide.  Mere 
silence,  unless  required  to  speak  and  act,  or  even  satisfaction 
at  the  commission  of  the  wrong,  unaccompanied  by  some  act 
of  adoption,  will  not  amount  to  ratification:  Cooley  on  Torts, 
127.  Nor  will  the  retention  of  the  guilty  servant  of  itself  ren- 
der the  principal  liable  for  the  original  tort  on  the  ground  of 
ratification,  —  certainly  in  the  absence  of  proof  of  his  incom- 
petency, or  that  his  continual  employment  by  the  company 
has  reference  to  and  is  connected  with  "  the  acts  of  the  servant 
in  the  matter  about  which  complaint  is  made  ":  International 
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etc.  R'y  Co.  v.  McDonald,  75  Tex.  41 ;  Dillingham  v.  Russell,  73 
Tex.  47;  15  Am.  St.  Rep.  753. 

In  this  case,  however,  it  may  be  observed  that  the  petition 
does  not  make,  by  direct  allegations,  the  retention  of  Potter  in 
the  service  of  the  company  a  ground  of  ratification.  The  coun- 
sel for  defendant  in  error  contend  that  it  was  incumbent,  in 
the  court  below,  on  the  plaintiff  in  error  to  have  shown  (if  such 
was  the  case)  that  the  employees  of  the  company  we  have  re- 
ferred to  were  merely  its  servants,  —  not  chief  officers  or  vice- 
principals.  On  the  contrary,  if  these  employees  were  not  in 
fact  proved  to  be  mere  servants,  we  think  nevertheless  that 
the  burden  was  on  the  plaintiff  to  allege  and  establish  by  proof 
such  state  of  facts  as  would  warrant  the  recovery  of  exemplary 
damages:  International  etc.  R.  R.  Co.  v.  Garcia,  70  Tex.  207; 
St.  Louis  etc.  R'y  Co.  v.  Bums,  71  Tex.  479.  Where  the  act  of 
a  servant  amounts  to  a  crime,  or  is  of  a  willful  and  malicious 
character,  the  l&yr  prima  facie  presumes  that  the  perpetrator 
of  the  wrong  was  not  authorized  before  nor  sanctioned  after- 
ward by  the  principal,  and  this  presumption  continues  until 
repelled  by  proof  to  the  contrary:  Dillingham  y.  Russell,  73 
Tex.  47;  15  Am.  St.  Rep.  753. 

Article  390  of  our  Revised  Penal  Code  declares  that  "if  any 
person  shall  in  any  wise  pollute  or  obstruct  any  watercourse, 
lake,  pond,  or  marsh,  etc.,  or  continue  such  obstruction  or  pol- 
lution so  as  to  render  the  same  unwholesome  or  offensive  to 
the  inhabitants  of  the  county  or  neighborhood  thereabout,  he 
shall  be  fined  in  a  sura  not  exceeding  five  hundred  dollars." 
Comment  is  unnecessary.  The  servant,  under  the  facts  af- 
firmed by  the  verdict,  would  be  liable  both  civilly  and  crimi- 
nally, but  the  company  only  civilly,  and  for  actual  damages, 
etc.  If  the  jury  had  returned  their  verdict  for  the  five  hun- 
dred dollars  found  by  them  for  the  plaintiff  simply  and  solely 
as  actual  damages,  then,  assuming  the  sufficiency  of  the  petition, 
a  very  different  case  would  be  presented  to  us  for  considera- 
tion. The  charge  of  the  court  below  was  a  concise  presentation 
of  the  measure  of  actual  damages,  and  is  not  complained  of, 
and  is  without  error,  yet  the  court  did  not  call  the  attention  of 
the  jury  to  such  matters  or  items  as  may  constitute  actual 
damages  without  proof  of  the  expenditure  of  money  by  the 
plainuff.  This  the  court  was  not  bound  to  do  without  a  re- 
quest to  that  effect,  and  then  only  to  the  extent  which  the  al- 
legations of  the  petition  would  justify.  The  jury  very  likely 
understood  that  the  law  only  allowed  actual  damages  for  the 
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amount  of  money  expended  and  the  destruction  of  plaiiitifTs 
property  (if  any),  etc.  If  it  be  true,  as  contended  by  counsel 
for  the  defendant  in  error  in  their  brief  (and  there  is  much  evi- 
dence supporting  the  contention),  "that  the  remains"  of  the 
dead  animals  which  the  servant  had  unlawfully  deposited  near 
plaintifiTs  spring  and  residence  "  were  permitted  to  fester  and 
putrify;  that  the  water  became  polluted,  the  atmosphere  foul; 
that  Reed's  family  got  sick  from  the  poisonous  odors,  his  horses 
died,  his  family  had  to  be  almost  hermetically  sealed  up  in 
their  home,  or  breathe  the  pestilential  fumes  with  which  the 
surrounding  atmosphere  was  laden,"  and  that  all  these  thipo;8 
resulted  from  the  acts  or  culpable  omission  of  defendant's  ser- 
vants, then  while  it  would  seem  that  all  of  these  things  might, 
under  appropriate  allegations  and  proof,  be  taken  into  consid- 
eration by  the  jury  as  elements  of  actual  damages,  as  well  as 
money  he  expended  or  property  destroyed  (if  any),  in  assess- 
ing the  amount  thereof  sustained  by  the  plaintiff  (Field  on 
Damages,  sees.  742,  747-749;  Cooper  v.  Randall,  53  111.  24;  2 
Wood  on  Nuisances,  c.  13;  Vedder  v.  Vedder,  1  Denio,  257;  2 
Wood  on  Nuisances,  sees.  679,  586;  2  Wood's  Railway  Law, 
1378,  1379;  Jung  v.  Neraz,  71  Tex.  396),  still  these  circum- 
stances of  aggravation,  resulting  alone  from  the  acts  of  the 
servants,  could  not  have  the  effect  to  enlarge  the  well-settled 
rules  of  law  (which  we  have  attempted  to  indicate),  so  as  to 
render  the  company  liable  for  exemplary  damages,  when  other- 
wise under  the  facts  of  the  case  it  would  not  be  liable  for  that 
character  of  damages. 

Because  the  verdict  of  the  jury  is  not  supported  by  the  evi- 
dence as  to  exemplary  damages,  and  is  against  the  charge  of 
the  court  on  that  subject,  we  coi^clude  that  the  judgment  ought 
to  be  reversed  and  the  cause  remanded. 


MaSTSR  and  SeRYAIVT  —  LlABILITT  OT  MaSTKB  FOR  SKRVANT8*  TORTS.  —  A 

railway  compaay  is  liable  for  the  torta  of  its  employees,  both  on  its  trains  and 
around  its  office:  Savannah  etc.  R.  R.  Co.  ▼.  Bryan,  86  Oa.  312;  22  Am.  St. 
Rep.  464,  and  note;  extended  note  to  KanMu  CUy  etc,  R.  R.  Co.  v.  Kelly,  59 
Am.  Rep.  601;  extended  note  to  Wart  v.  Baralaria  etc  Canal  Co.,  35  Am. 
Deo.  192,  in  which  the  liability  of  the  master  for  the  servant's  torts  are  dia- 
oassed.  A  railroad  company  is  not  liable  for  a  tort  of  its  sapcrintcn.lciit, 
eommitt«d  without  its  authority:  Henry  r.  PUttburg  etc  R'y  Co.,  139  Pa.  St. 
289. 

DAMAon — BxncPLART,  WHKif  Allowrd  AoAnfST  Mastvu  —  Punitivs 
damages  will  not  be  allowed  against  a  master  for  the  tort  of  a  servant,  an- 
l«u  he  expressly  authorixed  it  or  approved  it:  Uagan  r.  Pnmidenee  etc  R.  R» 
Ck»  S  R.  L  88;  02  Am.  D*o.  377,  and  extended  note. 
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Master  ahd  Servant —  Ratification  or  Servant's  Torts  by  Master  — 
What  Constitutes.  —  A  mere  retention  in  service  by  a  master  will  not 
amount  to  a  ratification  of  a  servant's  tort:  Dillingham  v.  Buatell,  73  Tex.  47| 
15  Am.  St.  Rep.  753,  and  note;  Williamav.  Pullman  etc  Co.,  40  La.  Ann.  87; 
8  Am.  St.  Rep.  512,  and  note. 

Master  and  Servant  —  Liabiutt  ov  Master  »or  Cbimes  or  Siryant.  — 
A  master  is  not  responsible  criminally  for  the  act  of  his  servant  or  agent,  an« 
less  he  has  in  some  way  participated  in  or  countenanced  it:  Commonwealth  r, 
Stevens,  153  Mass.  421;  25  Am.  St.  Rep.  647,  and  note;  Commonvoealth  T. 
Nichols,  10  Met.  259;  43  Am.  Deo.  432,  and  note;  Cand\ff  v.  Louisvilia  etc  B'g 
■Co.,  42  La.  Ann.  477* 


Delz  v,  Winfbeb. 

[80  Texas,  400.] 

CoNSPlBAor,  Test  to  Determine  whether  Action  Lies  ton.  — At  eommon 
law,  a  conspiracy  cannot  be  made  the  subject  of  a  civil  action,  although 
damages  result,  unless  something  is  done  which  without  the  conspiracy 
would  give  a  right  of  action.  The  true  test  as  to  whether  such  action 
will  lie  is  whether  or  not  the  act  accomplished  after  the  conspiracy  haa 
been  formed  is  itself  actionable. 

RiOHT  TO  Refuse  to  have  Business  Relations  with  Another  Liuited 
TO  Individual  Action.  — The  absolute  right  of  a  person  to  refuse  to 
have  business  relations  with  any  person  whomsoever,  whether  the  refusal 
is  based  upon  reason  or  is  the  result  of  whim,  caprice,  prejudice,  or  maU 
ice,  must  be  limited  to  the  individual  action  of  the  party  who  asserts  the 
right.  It  is  not  equally  true  that  one  person  may  from  such  motives  in- 
fluence another  person  to  do  the  same  thing. 

Conspiracy  to  Induce  Third  Person  not  to  Sell  to  Plaintiff,  Action- 
able  when.  —  A  petition  filed  by  a  butcher,  which,  in  addition  to  char- 
ging that  the  defendants,  who  were  cattle  dealers,  conspired  together  to 
refuse  to  sell  cattle  to  him,  charges  that  they  also  induced  third  persons 
cot  to  sell  to  him,  it  not  appearing  that  their  interference  with  his  busi- 
ness was  to  serve  any  legitimate  purpose  of  their  own,  bat  that  it  was 
-done  wantonly  and  maliciously,  causing,  as  was  intended,  pecuniary  in- 
jury to  him,  states  a  cause  of  action,  and  a  demurrer  thereto  should  not 
be  sustained. 

L.  E.  Trezevant,  for  the  plaintiff  in  error. 
Forster  Rose,  for  the  defendants  in  error. 

Henry,  A.  J.  This  suit  was  brought  to  recover  damages  hj 
Bernard  Delz  against  the  members  of  the  firm  of  Winfree,  Nor- 
man, and  Pearson,  and  the  members  of  the  firm  of  Borden  and 
Borden. 

Pfkintiff's  petition  stated  his  cause  of  action  as  follows: 
That  he  was  pursuing  the  occupation  of  a  butcher  in  the  city 
of  Galveston,  and  was  making  and  would  have  continued  to 
.make  large  profits  and  gains  in  the  business  but  for  the  griev- 
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ances  committed  by  the  defendants  as  alleged;  that  in  the 
prosecution  of  his  business  he  had  opened  and  was  conducting, 
two  butcher-shops  in  said  city  for  the  sale  of  different  kinds  o£ 
fresh  meat;  that  it  became  necessary  that  he  should  buy  live 
animals  suitable  and  fit  to  be  slaughtered  for  the  purposes  of 
his  business  as  a  butcher,  and  for  a  long  time  before  and  at 
the  time  of  the  commission  by  defendants  of  the  grievances 
herein  stated,  he  was  engaged  in  the  business  of  buying  live 
animals  suitable  and  fit  to  be  slaughtered  and  sold  as  firesb 
butcher's  meat,  and  which  he  slaughtered  and  sold  as  such  at 
his  said  two  butcher-shops;  that  the  persons  from  whom  plain- 
tiff bought  said  live  animals  were  engaged  in  the  business  of 
transporting  to  Galveston  and  receiving  for  sale  live  animals 
suitable  and  fit  to  be  slaughtered  and  sold  as  butcher's  meat, 
and  in  selling  such  live  animals  for  such  purposes  to  whom- 
soever would  buy;  that  long  before  and  at  the  time  of  the 
commission  by  defendants  of  the  wrongs  herein  charged, 
the  defendants  were  engaged,  and  are  now  engaged,  as  sepa- 
rate firms  in  said  business  of  receiving  and  selling  live  ani- 
mals, for  the  purposes  aforesaid,  on  Galveston  Island,  and 
were  and  are  now  the  only  persons  or  association  of  persons  so 
engaged  in  said  business  in  Galveston  County;  that  without 
justifiable  cause  and  unlawfully,  and  with  the  malicious  intent 
to  molest,  obstruct,  hinder,  and  prevent  plaintiff  from  carry- 
ing on  his  said  business,  and  making  a  living  thereby,  the 
said  Winfree,  Norman,  and  Pearson,  on  or  about  the  first  day 
of  July,  1889,  and  at  divers  times  thereafter,  and  until  the 
filing  of  this  petition,  did  combine,  confederate,  and  conspire 
with  said  firm  of  Borden  and  Borden,  and  with  one  Gerhard 
Barbour,  a  butcher,  not  to  sell  to  petitioner  for  cash  any  live 
animals  or  slaughtered  meat  for  the  purposes  or  for  the  prosecu- 
tion of  his  said  business;  that  the  said  Winfree,  Norman,  and 
Pearson  solicited  and  procured  from  said  Borden  and  Borden 
an  agreement  not  to  sell  any  live  animals  to  plaintiff,  and  did 
so  induce  said  Gerhard  Barbour  and  others,  to  plaintiff  un- 
known, not  to  sell  to  him  slaughtered  meat  for  the  purposes 
of  his  said  business. 

The  petition  charges  that  in  pursuance  of  said  combination^ 
each  of  said  firms  subsequently  refused  to  sell  plaintiff  live 
animals  when  be  applied  to  them  to  purchase  them  at  their 
own  price  in  money  which  he  then  offered  to  pay  them,  and 
that  said  Gerhard  Barbour  likewise  refused  to  sell  him  slaugh- 
tered meat;  that  by  reason  of  such  unlawful  combination  and 
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malicious  interference  with  his  business,  plaintiflf  was  com- 
pelled to  close  up  and  discontinue  his  business  in  one  of  his 
two  shops,  and  in  order  to  continue  it  at  the  other  one  of  his 
shops,  he  has  been  and  is  now  forced  to  buy  slaughtered  meat 
at  a  great  disadvantage,  and  at  higher  prices  than  he  would 
have  had  to  pay  but  for  the  aforesaid  unlawful  combination 
and  malicious  interference  with  and  hindrance  of  his  business 
by  defendants. 

The  court  sustained  a  general  demurrer  to  the  petition. 

Appellant's  assignment  of  error  brings  before  us  the  correct- 
ness of  this  ruling. 

The  appellee  contends  that  at  common  law  "  a  conspiracy 
cannot  be  made  the  subject  of  a  civil  action,  although  dam- 
ages result,  unless  something  is  done  which  without  the  con- 
spiracy would  give  a  right  of  action.  In  other  words,  an  act 
which  if  done  by  one  alone  constitutes  no  ground  of  action, 
cannot  be  made  the  ground  of  such  action  by  alleging  it  to 
have  been  done  by  and  through  a  conspiracy  of  several;  that 
the  true  test  as  to  whether  such  action  will  lie  is  whether  or 
not  the  act  accomplished  after  the  conspiracy  has  been  formed 
is  itself  actionable." 

We  think  that  the  proposition  here  asserted  is  well  sustained 
by  the  authorities,  and  the  first  question  to  be  determined  is, 
whether,  on  account  of  the  acts  charged  by  plaintifiF  against 
the  defendants,  he  would  have  had  a  cause  of  action  against 
■either  of  them  if  no  conspiracy  had  been  charged. 

If  he  would  have  had,  then  he  may  maintain  his  action  for 
a  conspiracy.  If  he  could  not  have  sustained  a  separate  ac- 
tion against  either  of  the  defendants  on  account  of  the  matters 
complained  of,  the  additional  charge  of  a  conspiracy  will  not 
:give  it:  Cooley  on  Torts,  125;  Kimball  v.  Harman,  34  Md.  407; 
-6  Am.  Rep.  340;  Laverty  v.  Vanarsdale,  65  Pa.  St.  507. 

The  appellee  also  asserts  the  following  proposition,  which 
may  be  conceded  to  be  correct:  "  A  person  has  an  absolute 
right  to  refuse  to  have  business  relations  with  any  person 
whomsoever,  whether  the  refusal  is  based  upon  reason  or  is 
the  result  of  whim,  caprice,  prejudice,  or  malice,  and  there  is 
no  law  which  forces  a  man  to  part  with  his  title  to  his  prop- 
erty." , 

The  privilege  here  asserted  must  be  limited,  however,  to  the 
individual  action  of  the  party  who  asserts  the  right.  It  is  not 
•equally  true  that  one  person  may  from  such  motives  influence 
Another  person  to  do  the  same  thing.    If,  without  such  motive. 
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the  cause  of  one  person's  interference  with  the  property  or 
privileges  of  another  is  to  serve  some  legitimate  right  or  inter- 
est of  his  own,  he  may  do  acts  himself,  or  cause  other  person* 
to  do  them,  that  injuriously  affect  a  third  party,  so  long  as  no- 
definite  legal  right  of  such  third  party  is  violated. 

In  the  case  of  Walker  v.  Cronin,  107  Mass.  562,  it  was  rec- 
ognized to  be  a  general  principle,  that  *'  in  all  cases  where  a. 
man  has  a  temporal  loss  or  damage  by  the  wrong  of  another, 
he  may  have  an  action  upon  the  case,  to  be  repaired  in  dam- 
ages. The  intentional  causing  of  such  loss  to  another,  with- 
out justifiable  cause,  and  with  the  malicious  purpose  to  inflict 
it,  is  of  itself  a  wrong. 

"  There  are,  indeed,  many  authorities  which  appear  to  hold 
that  to  constitute  an  actionable  wrong  there  must  be  a  viola- 
tion of  some  definite  legal  right  of  the  plaintiff.  But  those  are 
cases,  for  the  most  part  at  least,  where  the  defendants  were 
themselves  acting  in  the  lawful  exercise  of  some  distinct 
right,  which  furnished  the  defense  of  a  justifiable  cause  for 
their  acts,  except  so  far  as  they  were  in  violation  of  a  superior 
right  in  another. 

"  Thus  every  one  has  an  equal  right  to  employ  workmen  in 
his  business  or  service;  and  if,  by  the  exercise  of  this  right  in 
such  manner  as  he  may  see  fit,  persons  are  induced  to  leave 
their  employment  elsewhere,  no  wrong  is  done  to  hira  whose 
employment  they  leave,  unless  a  contract  exists  by  which  such 
other  person  has  a  legal  right  to  the  further  continuance  of 
their  services.  If  such  a  contract  exists,  one  who  knowingly 
and  intentionally  procures  it  to  be  violated  maybe  held  liable 
for  the  wrong,  although  he  did  it  for  the  purpose  of  promoting 
his  own  business. 

"  Every  one  has  a  right  to  enjoy  the  fruits  and  advantage!^ 
of  his  own  enterprise,  industry,  skill,  and  credit.  He  has  no 
right  to  be  protected  against  competition;  but  he  has  a  right 
to  be  free  from  a  malicious  and  wanton  interference,  disturb- 
ance, or  annoyance.  If  disturbance  or  loss  come  as  a  result 
of  competition,  or  the  exercise  of  like  rights  by  others,  it  is 
damnum  absque  injuria,  unless  some  superior  right  by  contract 
or  otherwise  is  interfered  with.  But  if  it  come  from  the  merely 
wanton  or  malicious  acts  of  others,  without  the  justification  of 
competition  or  the  service  of  any  interest  or  lawful  purpose,  it 
then  stands  upon  a  different  footing." 

Plaintiff's  petition  goes  further  than  to  charge  that  each  of 
the  defendants  refused  to  sell  to  him.     It  charges  that  they 
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not  only  did  that,  but  that  they  induced  a  third  person  to  re- 
fuse to  sell  to  him.  It  does  not  appear  from  the  petition  that 
their  interference  with  the  business  of  plaintiff  was  done  to 
serve  some  legitimate  purpose  of  their  own,  but  that  it  was 
done  wantonl}'  and  maliciously,  and  that  it  caused,  as  they 
intended  it  should,  pecuniary  loss  to  him. 

We  think  the  petition  stated  a  cause  of  action,  and  that  the 
demurrer  should  have  been  overruled. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 


CoNSFiRACT.  —  An  action  lies  for  a  conspiracy  to  injure  a  person  in  hii 
business:  Wildee  v.  McKee,  111  Pa.  St.  335;  5i5  Am.  Rep.  271;  Mapstriek  v, 
Bamge,  9  Neb.  390;  31  Am.  Rep.  415;  Kimball  v.  Harman,  34  Md.  407;  6 
Am.  Rep.  340;  extended  note  to  State  r.  Stewart^  59  Am.  Rep.  720;  Van 
Horn  V.  Van  Horrid  52  N.  J.  L.  284. 


Western  Union  Telegraph   Co.   v.  Hoffman. 

[90  Texas,  420.] 
CONTRIBUTORT  NEGLIGENCE  07  PARENT  EaRS  HIS  ReCOTEBT,    BUT  NOT  HIS 

Minor  Child's,  when.  —  Where,  through  the  negligence  of  a  telegraph 
company  in  failing  to  deliver  a  message  sent  to  a  physician  informing 
him  that  a  boy  fifteen  years  old  had  dislocated  his  elbow,  and  asking  him 
to  come  on  the  first  train,  the  physician,  who  could  hare  reset  and  saved 
the  arm,  is  prevented  from  coming  to  the  boy's  aid,  and  the  boy's  parent 
sends  no  further  message  nor  seeks  any  other  surgical  aid  for  nine  days, 
when,  in  the  physician's  opinion,  it  would  have  been  dangerous  to  at- 
tempt to  reset  the  dislocation,  and  the  arm  in  consequence  becomes  stiff 
and  permanently  disabled,  in  an  action  against  the  company  to  recover 
for  the  injury,  the  contributory  negligence  of  the  parent,  in  failing  to 
send  another  message  or  to  secure  assistance  from  some  other  physician, 
will  bar  a  recovery  by  him;  but  such  contributory  negligence  on  the  part 
of  the  parent  cannot  be  interposed  as  a  defense  to  bar  a  recovery  for  the 
benefit  of  the  minor.  The  contributory  negligence  that  precludes  the 
minor's  recovery  must  be  that  of  himself,  and  whether  it  existed  or  not 
is  a  question  for  the  jury  to  decide,  taking  into  consideration  the  age  and 
situation  of  the  minor,  and  all  other  circumstances  oouneoted  with  the 
case. 

Stewart  and  Stewart^  for  the  appellant. 
W.  P.  McCombj  for  the  appellees. 

Henry,  A.  J.  This  suit  was  brought  by  August  Hoffman 
for  himself,  and  as  next  friend  of  his  minor  son  Kelly  Hoff- 
man, to  recover  damages  caused  by  the  neglect  of  the  defend- 
ant to  deliver  the  following  telegraphic  message:  — 
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"  Spring,  Texas,  August  6,  1889. 
"To  Doctor  Button,  Conroe,  Texas. 

"  Come  on  first  train;  Kelly  Hoffman  broke  his  arm. 
[Signed]  "Henry  Hughes." 

The  father  of  Kelly  was  away  from  home  when  his  son  was 
hurt,  and  the  message  was  sent  by  direction  of  his  wife,  tho 
mother  of  the  boy.  The  message  was  received  at  Conroe,  where 
Dr.  Dutton  lived,  on  the  day  that  it  was  sent,  but  was  not  de- 
livered to  him  until  he  inquired  for  it  of  the  agent  of  the  de- 
fendant on  the  15th  of  the  same  month.  No  excuse  for  the 
failure  to  deliver  it  was  offered. 

Kelly  was  fifteen  years  old  when  he  was  hurt  His  injury 
was  a  dislocation  of  his  arm  at  the  elbow.  Dr.  Dutton  was 
the  physician  of  plaintiff's  family,  and  testified  that  if  the 
dispatch  had  been  delivered  to  him  he  would  have  responded 
to  it  within  twenty-four  hours,  and  would  have  reset  and  saved 
the  arm.  The  testimony  shows  that  the  same  thing  could 
have  been  done  at  any  time  within  a  few  days  after  the  injury 
occurred. 

No  other  dispatch  was  sent,  and  no  further  effort  was  made 
to  procure  the  aid  of  Dr.  Dutton  or  any  other  physician.  Noth- 
ing seems  to  have  been  done  to  remedy  the  dislocation,  and 
the  result  followed  that  when  the  wound  healed  it  left  the  arm 
stiff  and  permanently  disabled. 

On  the  fifteenth  day  of  August,  or  nine  days  after  the  injury 
occurred,  Dr.  Dutton  happened  to  be  passing  by  the  residence 
of  the  parents  of  the  youth,  and  was  seen  and  called  in.  He 
then  examined  the  arm,  but  did  not  undertake  to  treat  it.  He 
testified  that  it  was  then  too  late  to  reset  it,  and  that  the  at- 
tempt to  do  so  would  have  been  attended  with  great  danger  to 
the  patient.  He  was  corroborated  in  this  particular  by  the 
evidence  of  another  physician  who  saw  the  patient  at  the  same 
time  that  he  did;  but  his  opinion  was  disputed  by  several 
physicians  who  testified  as  experts,  and  who  stated  that  the 
dislocation,  in  their  opinion,  could  have  been  remedied  at  the 
date  of  the  visit  of  Dr.  Dutton,  and  that  it  should  have  been 
then  attempted. 

The  defendant  pleaded  contributory  negligence. 

Upon  the  verdict  of  a  jury,  judgment  was  rendered  in  favor 
of  the  father  for  $900,  and  in  favor  of  his  son  for  $4,125.  No 
question  was  made  with  reference  to  the  joinder  of  the  two 
causes  of  auuou. 
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The  charges  and  other  rulings  of  the  court,  except  upon  its 
tnotion  for  a  new  trial,  were  favorable  to  the  defendant. 

The  only  question  that  we  deem  it  necessary  to  consider  is 
whether  the  defense  of  contributory  negligence  was  made  out. 
Upon  that  issue,  we  think  it  sufficient  to  say,  with  regard  to 
the  contention  that  the  arm  could  have  been  reset  and  cured 
nine  days  after  it  was  injured,  when  Dr.  Button  first  saw  the 
patient,  that  the  evidence  was  conflicting,  and  it  was  a  ques- 
tion for  the  jury  to  consider  and  decide. 

Upon  the  other  question,  viz.,  the  failure  to  send  another 
message  to  Dr.  Dutton  or  procure  other  medical  assistance, 
which  would  naturally  have  suggested  itself  to  any  person  of 
ordinary  prudence  and  intelligence,  we  think  the  evidence 
clearly  shows  that  the  permanent  character  of  the  injury  must 
be  attributed  to  a  want  of  proper  care  upon  the  part  of  the 
parents  of  the  injured  boy.  The  evidence  shows  that  proper 
care  upon  their  part,  after  it  became  evident  that  Dr.  Dutton 
from  some  cause  would  not  respond  to  the  message  to  him, 
would  have  either  procured  his  attendance  or  the  assistance 
of  another  physician,  and  we  find  in  the  record  no  evidence 
whatever,  proper  to  be  considered,  to  excuse  the  want  of  dili- 
gence of  the  parents. 

Because  of  such  contributory  negligence,  no  verdict  should 
have  been  rendered  in  favor  of  the  father  of  the  minor  for  his 
own  bt  icfit,  and  the  one  so  rendered  should  have  been  set 
aside  upon  defendant's  motion:  Gulf  etc.  Ry  Co.  v.  Coon^  69 
Tex.  730;  Texas  etc.  R.  R.  Co.  v.  Young,  60  Tex.  201;  Beach 
on  Contributory  Negligence,  137. 

But  the  negligence  of  his  parents  cannot  be  interposed  as  a 
defense  to  bar  a  recovery  for  the  benefit  of  the  minor:  WiU 
Hams  V.  Texas  etc.  R.  R.  Co.,  60  Tex.  205;  Galveston  etc.  R.  R. 
Co.  V.  Mnorej  59  Tex.  64;  46  Am.  Rep.  265;  Beach  on  Contrib- 
utory Negligence,  sees.  43,  44.  The  contributory  negligence 
that  precludes  him  from  a  recovery  must  be  that  of  the  minor 
himself,  and  whether  it  existed  or  not  was  a  question  for  the 
jury  to  decide,  taking  into  their  consideration  the  age  and 
situation  of  the  minor,  and  all  other  circumstances  connected 
with  the  case:  Evansich  v.  Gulf  etc.  R*y  Co.,  57  Tex.  126;  44 
Am.  Rep.  586;  Gulf  etc.  R'y  Co.  v.  McWhirter,  77  Tex.  356; 
19  Am.  St.  Rep.  755;  Cook  v.  Houston  Direct  Nav.  Co.,  76  Tex. 
353;  18  Am.  St.  Rep.  52. 

In  the  case  of  Plumly  v.  Birge,  124  Mass.  57,  26  Am.  Rep. 
645,  which  was  an  action  of  tort  by  a  minor  thirteen  years  old 
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for  an  injury  done  him  by  a  dog  which  he  caused  to  bite  him 
by  striking  him,  the  supreme  court  of  Massachusetts  saidr 
"It  was  necessary  that  the  plaintiff,  though  a  boy,  should 
prove  that  he  was  in  the  exercise  of  due  care.  But  due  care 
on  his  part  did  not  require  the  judgment  and  thoughtfulnesft 
which  would  be  expected  of  an  adult  under  the  same  circuni- 
plances.  It  is  that  degree  of  care  which  could  reasonably  be- 
expected  from  a  boy  of  his  age  and  capacity.  If  the  court  had 
ruled  that  if  the  plaintiff  was  old  enough  to  know  that  striking 
the  dog  would  be  likely  to  incite  him  to  bite  he  could  not  re- 
cover, it  would  have  been  erroneous.  This  is  not  the  true  test. 
It  entirely  disregards  the  thoughtlessness  and  heedlessness 
natural  to  boyhood.  The  plaintiff  may  have  been  old  enough 
to  know,  if  he  stopped  to  reflect,  that  striking  a  dog  would  be 
likely  to  provoke  him  to  bite,  and  yet  in  striking  him  he  may 
have  been  acting  as  a  boy  of  his  age  would  ordinarily  act  un- 
der the  same  circumstances." 

In  the  case  before  us,  it  may  be  well  doubted  whether  a  child 
fifteen  years  old  had  sufficient  experience  or  discretion  to  cor- 
rectly estimate  the  consequences  of  the  failure  to  have  his  in- 
jured arm  properly  treated,  especially  when  his  mental  and 
physical  condition  caused  by  the  injury  are  considered.  The 
evidence  shows  that  his  wound  required  the  treatment  of  a 
skillful  physician.  The  employment  of  one  involved  an  obli- 
gation, by  a  contract  express  or  implied,  to  pay  for  his  ser- 
vices. If  it  be  conceded  that  the  circumstances  were  such 
that  he  could  have  procured  the  required  attention  at  the  ex- 
pense of  his  father,  it  still  cannot  be  maintained  that  his  fail- 
ure to  do  so  was  such  negligence  as  should  be  held  to  preclude 
his  recovery,  and  absolve  the  defendant  from  liability  for  it» 
undisputed  negligence. 

We  think  the  judgment  should  be  affirmed  as  to  the  minor, 
Kelly  Hoffman,  and  reversed  and  the  cause  be  remanded  as 
to  the  individual  judgment  in  favor  of  August  Hoffman,  and 
it  will  be  so  ordered.  

Par«5T  ai»d  CHn.D  —  Erncr  o»  Parikts*  CoirrRTBUTOBT  Nmltqeko* 
OK  Action  tor  Injury  to  Child.  —  A  parent's  contributory  negligence  may 
bar  hia  right  to  recover  for  injuries  to  a  minor  child,  but  in  an  action  by  the 
child  fach  negligence  will  not  be  imputed  to  it:  Weatbrook  v.  Mobile  etc.  R.  R. 
Co.,  66  Miss.  560;  14  Am.  St  Rep.  587,  and  extended  note;  Erie  City  etc.  R'y 
Co.  V.  Schustrr,  113  Pa.  St.  412;  57  Am.  Rep.  471,  and  extended  note;  Wymote 
▼.  Mahcuka  County,  78  Iowa,  396;  16  Am.  St.  Rep.  449;  WinUrt  v.  K-irua* 
City  etc  R'y  Co.,  99  Mo.  609;  17  Am.  St.  Rep.  591;  Shippy  v.  Au  Sable,  85 
Mich.  280;  Weaterfield  t.  Levi,  43  La.  Ann.  68.  Contra,  tee  WeUf.  Dry  Dock 
0U.  R.  R,Co.,  119  N.  T.  147. 
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City  of  San  Antonio  v,  French. 

[80  Texas,  676.] 
Landlord  and  Tenant  — Rulb  that  Tenant  Holding  ovkb  n  Dsbmeb 
TO  Hold  under  Terms  oy  Prior  Lease  not  Applicablk  to  Citt. 
—  A  tenant  who  holds  over  after  the  end  of  his  term,  with  the  consent 
of  his  landlord,  is  deemed  to  be  in  possession  upon  the  terms  of  his  prior 
lease,  upon  the  ground  that  the  parties  are  presumed  to  have  tacitly 
renewed  the  former  agreement.  But  this  rule  is  not  applicable  where 
the  tenant  is  a  municipal  corporation,  because  the  law  will  not  imply 
a  contract  as  against  it.  Such  corporation  is,  however,  bound  to  pay 
for  the  premises  for  the  time  its  officers  have  occupied  them. 

Oscar  Bergstrom,  and  McLeary  and  King,  for  the  appellant. 

William  Aubrey  and  C.  Upson,  for  the  appellee. 

Gaines,  A.  J.  This  was  an  action  brought  by  the  appellee  to 
recover  of  the  city  of  San  Antonio  the  rent  of  certain  rooms 
for  the  term  of  one  year,  beginning  on  the  first  day  of  May, 
1885.  The  facts  which  gave  rise  to  the  litigation  are  as 
follows:  On  the  sixth  day  of  May,  1879,  the  city  council  of 
the  city  of  San  Antonio  passed  an  ordinance  authorizing  the 
mayor  of  the  city  to  enter  into  contract  with  the  plainti£F  for 
the  lease  of  certain  rooms  in  a  house  known  as  the  French 
Building,  for  the  use  of  the  city  for  the  term  of  one  year,  at  a 
rental  of  ninety  dollars  per  month,  payable  in  quarterly  in- 
stallments. In  pursuance  of  the  authority  so  conferred,  the 
mayor  on  behalf  of  the  city,  and  the  plaintifi"  for  himself 
and  as  agent  of  his  wife,  executed  a  written  contract  for  the 
lease  of  the  rooms  from  May  1,  1879,  to  April  30,  1880,  upon 
the  terms  recited  in  the  ordinance.  The  contract  as  executed 
also  contains  a  stipulation  that  the  city  should,  at  the  expira- 
tion of  the  lease,  have  the  right  of  renewal.  The  city  took 
possession  of  the  rooms,  and  its  officers  continued  to  occupy 
and  use  them  until  the  month  of  May,  1885,  and  during  the 
greater  part,  if  not  the  whole,  of  that  month.  The  rent  ap- 
pears to  have  been  paid  for  the  occupancy  of  the  premises  for 
the  year  ending  April  30,  1885,  as  well  as  for  previous  years. 
About  the  1st  of  June,  1885,  in  pursuance  of  the  formal  action 
of  its  council,  the  city  vacated  the  rooms,  and  some  time 
thereafter  the  plaintiff  took  possession;  but  at  the  time  he  did 
so  he  gave  the  city  written  notice  that  he  took  possession 
merely  for  the  purpose  of  preserving  the  property,  and  not  to 
interfere  with  its  use  under  the  lease,  which  he  claimed  to  be 
in  force  until  April  30,  1886.     Subsequently  the  plaintiflF  let 
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BOine  of  the  rooms,  and  received  as  rent  on  the  same  during 
the  alleged  term  the  sum  of  $315.  Upon  the  trial  he  recov- 
ered a  judgment  for  the  full  year's  rent,  less  this  sum.  There 
was  no  conflict  in  the  evidence,  and  the  foregoing  statement 
suggests  the  meritorious  question  presented  by  the  appeal. 

The  appellee  contends  that  by  reason  of  the  city's  holding 
over  after  April  30,  1885,  it  became  bound  as  a  tenant  for  the 
next  ensuing  year,  subject  to  the  terms  of  the  original  con- 
tract. That  a  natural  person,  under  the  circumstances,  would 
have  been  so  bound,  and  therefore  liable  to  pay  the  rent  for 
the  entire  year,  we  think  is  not  to  be  denied.  We  understand 
the  doctrine  in  the  courts  of  this  country  to  be,  that  if  the 
tenant  hold  over  after  the  termination  of  his  lease,  the  land- 
lord has  his  election  to  dispossess  him,  or  to  treat  him  as  a 
tenant  for  the  next  succeeding  year  under  the  provisions  of 
the  expired  lease,  so  far  as  they  are  compatible  with  a  yearly 
holding. 

The  English  doctrine  is  stated  as  follows  by  an  eminent 
text-writer:  ''  But  though  at  the  end  of  the  lease  if  the  tenant 
holds  over  he  holds  as  a  tenant  at  sufferance,  still  if,  when  the 
period  for  the  payment  of  the  rent  becomes  due,  he  pay  the 
landlord  the  rent  reserved  by  the  expired  lease,  he  becomes  a 
tenant  from  year  to  year,  the  payment  of  such  rent  by  him  and 
the  receipt  of  it  by  his  landlord  being  considered  indicative 

of  their  mutual  intention  to  create  a  yearly  tenancy 

And  it  is  very  remarkable  that  the  yearly  tenancy  thus 
raised  is  governed,  not  by  the  simple  rules  which  govern  yearly 
tenancies  in  the  absence  of  express  stipulation,  but  by  the 
provisions  of  the  expired  lease,  so  far  as  they  are  consistent  and 
compatible  with  a  yearly  holding  ":  Smith  on  Landlord  and 
Tenant,  219. 

Chancellor  Kent  lays  down  the  doctrine  as  follows:  "  If  the 
tenant  holds  over  by  consent  given  either  expressly  or  con- 
structively after  the  determination  of  a  lease  for  years,  it  is 
held  to  be  evidence  of  a  new  contract  without  any  definite 
period,  and  is  construed  to  be  a  tenancy  from  year  to  year." 

In  Dorrill  v.  Stephens^  4  McCord,  59,  the  supreme  court  of 
South  Carolina  say:  "  When  a  tenant  holds  over  after  the  ex- 
piration of  the  lease  with  the  express  or  tacit  consent  of  the 
landlord,  the  law  implies  an  agreement  on  part  of  the  landlord 
that  he  will  let,  and  on  the  part  of  the  tenant  that  he  will  hold, 
on  the  terms  of  the  expired  lease,  thus  substituting  the  con- 
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tract  with  respect  to  the  terms  which  is  past  for  that  which  is 
to  come,  not  merely  in  form,  but  in  its  effect  and  substance." 

In  Diller  v.  Roberts,  13  Serg.  &  R.  63,  15  Am.  Dec.  678,  Chief 
Justice  Tighlman  says:  "The  general  rule  undoubtedly  is, 
that  the  law  implied  an  agreement  that  he  [the  former  lessee] 
should  pay  the  same  rent  at  the  same  time  which  he  agreed 
to  pay  the  first  year." 

In  Ellis  V.  Paige,  1  Pick.  43,  the  supreme  court  of  Massachu- 
setts say:  "  If  there  be  a  lease  for  a  year,  and  the  tenant 
continues  in  possession  afterward,  the  law  implies  a  tacit  re- 
novation of  the  contract." 

In  Schuyler  v.  Smith,  51  N.  Y.  309,  10  Am.  Rep.  609,  it  is 
said:  "  The  law  is  too  well  settled  to  be  disputed,  that  when  a 
tenant  holds  over  after  the  expiration  of  his  term  the  law  will 
imply  an  agreement  to  hold  for  a  year  upon  terms  of  the  prior 
lease." 

With  a  view  to  the  determination  of  the  main  question  in 
the  case,  we  have  deemed  it  important  to  ascertain  the  under- 
lying principle  upon  which  the  doctrine  we  have  had  under 
discussion  is  based.  For  this  purpose,  we  have  quoted  freely 
from  the  authorities,  and  we  think  these  quotations  sufficient 
to  show  that  the  tenant  who  holds  over  with  the  consent  of  his 
landlord  is  deemed  to  be  in  possession  upon  the  terms  of  his 
prior  lease,  upon  the  ground  that  the  parties  are  presumed  to 
have  tacitly  renewed  the  former  agreement. 

This  brings  us  to  the  question,  Will  the  law  imply  a  contract 
as  against  a  municipal  corporation?  Let  us  state  the  question 
in  a  diflferent  form:  Will  a  contract  be  implied  on  part  of  a 
city  by  reason  of  the  acts  of  its  officers,  there  being  no  formal 
agreement  by  the  city  council  or  by  its  authority,  upon  which 
body  alone  the  power  of  contracting  is  conferred  by  the  charter? 
We  think  the  question  must  be  answered  in  the  negative. 
There  are  important  reasons  why  the  powers  granted  to  a 
municipal  corporation  should  be  exercised  only  by  the  agencies 
designated  by  the  legislature  for  that  purpose.  The  officers 
upon  whom  the  authority  to  make  contracts  for  the  city  are 
conferred  should  be  presumed  to  be  chosen  with  reference  to 
the  duties  to  be  performed  and  to  act  in  conformity  to  the  law 
which  confers  the  power.  When  the  authority  is  conferred 
upon  %.  body  of  officers  such  as  a  city  council,  they  must  act 
together  in  formal  meeting,  so  as  to  secure  proper  discussion 
and  deliberation  upon  the  measures  which  are  brought  before 
them.     To  imply  a  contract  from  the  informal  action  of  indi- 
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vidual  members  of  the  body  or  other  officers  of  the  corporatioa 
would  be  not  only  to  recognize  an  authority  not  conferred  by 
law,  and  to  thwart  the  will  of  the  legislature,  but  also  to  break 
down  a  safeguard  erected  for  the  protection  of  the  city  and  its 
inhabitants  against  the  inconsiderate  action  of  its  officers.  It 
may  be  that  when  a  municipal  corporation  has  received  the 
benefit  of  a  contract  which  it  had  the  power  to  make,  but 
which  was  not  legally  entered  into,  it  may  be  compelled  to  do 
justice  and  to  pay  the  consideration,  or  at  least  to  pay  for 
what  it  has  received.  lu  such  cases,  it  is  said  that  the  law  will 
imply  a  contract.  But  we  think  it  contrary  to  sound  princi- 
ples to  imply  a  contract  in  any  other  case.  As  said  by  Mr. 
Justice  Field  in  the  case  of  San  Francisco  Gas  Co.  v.  San 
FranciscOj  9  Cal.  453:  "  Where  the  contract  is  executory,  the 
corporation  cannot  be  held  bound  unless  the  contract  is  made 
in  pursuance  of  the  provisions  of  its  charter;  but  where  the 
contract  is  executed,  and  the  corporation  has  enjoyed  the  bene- 
fit of  the  consideration,  an  implied  assumpsit  arises  against  it." 

In  City  of  Bryan  v.  Page,  51  Tex.  534,  32  Am.  Rep.  637, 
this  court  decided  that  a  contract  could  not  be  implied  as 
against  the  city  to  pay  counsel  for  a  legal  opinion  contracted 
for  by  the  mayor,  although  the  council  had  availed  themselves 
of  the  services  rendered  by  the  plaintiffs  under  the  agreement 
with  the  mayor.  In  the  opinion  the  court  announce  broadly 
the  doctrine  that  a  contract  will  not  be  implied  on  part  of  a 
municipal  corporation.  The  case  is  a  very  strong  one,  and  it 
is  certainly  authority  for  holding  that  a  contract  cannot  be 
implied  for  a  renewal  of  the  lease  in  this  case  merely  by  reason 
of  the  officers  having  held  possession  after  the  termination  of 
the  lease.  We  think,  however,  the  city  is  bound  to  pay  for 
the  rooms  for  the  time  its  officers  occupied  them. 

What  we  have  said  we  think  sufficient  to  dispose  of  the 
case,  and  we  deem  it  unnecessary  to  consider  the  numerous 
assignments  of  error  presented  in  the  brief  for  the  appellant. 

The  judgment  is  reversed  and  the  cause  remanded. 


JAvviciFAi,  CoRPOHATioifs  —  LiABiLnT  ON  Ihplikd  Contbaots.  —  Whea 
a  city  charter  provides  for  the  employment  of  coanael  in  a  certain  manaer, 
and  that  manner  i»  not  followed,  the  attorneys  cannot  recover  for  their  ser- 
vices on  an  implied  contract  of  employment  with  the  city:  Bi/ran  v.  Page, 
61  Tex.  632;  32  Am.  Rep.  637.  The  same  doctrine  is  sustained  in  McDonald 
r.  Mayor,  68  N.  T.  23;  23  Am.  Rep.  144;  ZoUman  v.  San  Francitco,  20  CaL 
96;  81  Am.  Dea  96^  and  extended  note. 
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Boone  v.  Knox, 

[80  Tbzas,  642.] 

Tbkawt  nr  CoMMoy  cannot  Recover  for  his  Co-tenants  not  Parties. 
— Where,  in  an  action  of  trespass  to  try  title  to  land,  the  defendant  es- 
tablishes title  to  a  part  interest  therein,  the  plaintiff  is  not  entitled, 
H  against  the  defendant,  to  recover  for  the  benetit  of  other  tenants  in 
common  who  are  not  parties  to  the  action. 

Warra^-tob  Liable  tor  Interest  when.  — Where  rents  are  set  off  against 
improvements,  the  warr'antor  mast  pay  interest  for  the  time  the  rents 
were  recovered. 

Partition,  All  Tenants  in  Common  should  bb  Made  Parties  to  Soit 
TOR.  —  Before  partition  of  land  is  ordered,  all  the  tenants  in  common 
■hoold  be  brought  before  the  court. 

Trespass  to  try  title.    The  opinion  states  the  case. 

H.  C.  Ferguson^  and  Walton^  Hill^  and  Walton^  for  the  plain- 
tiff in  error. 

Starh  and  Stark,  for  the  defendants  in  error. 

Gaines,  A.  J.  This  was  an  action  of  trespass  to  try  title 
to  a  tract  of  land  patented  to  the  heirs  of  G.  D.  Spottswood. 
The  plaintiffs  claimed  title  as  the  heirs  of  the  original  pat- 
entees. There  were  several  defendants,  all  of  whom  either 
disclaimed  or  declined  to  answer  except  J.  W.  Knox.  He 
pleaded  not  guilty  and  the  statute  of  limitations.  He  also 
answered  specially  that  he  bought  the  land  in  controversy 
from  A.  Harrell  and  W.  Harrell,  who  conveyed  it  to  him  by 
deed  with  covenants  of  general  warranty,  and  that  they  de- 
rived their  title  through  a  like  deed  from  E.  Boone.  He 
prayed  that  the  Harrells  and  Boone  be  vouched  in  to  defend 
the  title,  and  that  in  the  event  the  plaintiffs  recovered,  he  have 
a  recovery  over  against  them  on  their  respective  warranties. 

The  court  found  that  the  plaintiffs  were  the  heirs  of  the 
original  grantee  of  the  certificate  by  virtue  of  which  the  land 
was  patented,  but  that  all  of  them  were  barred  by  limitation 
except  three,  of  whom  two  were  each  entitled  to  an  undivided 
one-twentieth  interest  in  the  land  sued  for,  and  the  third  to 
one  seventieth.  It  was  also  found  that  there  were  five  other 
persons  who  were  together  entitled  to  one  seventieth  of  the 
land.  The  defendant  Knox  was  found  to  have  title  against 
the  ofher  heirs  by  limitation.  It  was  adjudged  that  the  plain- 
tiffs who  were  not  barred  should  recover  in  their  own  right 
their  respective  interests  as  hereinbefore  stated,  and  that  they 
ehould  also  recover  for  their  co-tenants  who  were  not  barred 
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by  limitation  and  were  not  parties  the  one  seventieth  undi- 
vided  interest  of  which  they  had  been  found  to  be  the 
owners.  The  several  interests  recovered  amounted  to  nine 
seventieths  of  the  land.  The  defendant  Knox  recovered  ol 
the  Harrells  and  of  Boone,  on  their  respective  covenants  cf 
warranty,  a  like  proportion  of  the  purchase-money  paid  for 
the  land. 

The  defendant  Boone  alone  brings  this  writ  of  error,  and 
complains  that  the  court  erred  in  adjudging  a  recovery  in 
favor  of  the  plaintiffs  for  the  benefit  of  co-tenants  who  were 
not  parties  to  the  suit.  The  action  of  the  court  in  the  partic- 
ular complained  of  is  clearly  erroneous.  It  is  undoubtedly 
true  that  in  this  state  one  tenant  in  common  may  recover  the 
whole  land  as  against  a  stranger,  and  that  the  recovery  will 
inure  to  the  benefit  of  his  co-tenants.  The  rule  prevails  in 
most  of  our  states,  but  is  not  universal.  In  Massachusetts, 
Missouri,  and  Pennsylvania,  it  seems  to  be  held  that  a  tenant 
in  common  can  recover  only  to  the  extent  of  his  own  interest, 
even  as  against  a  wrong-doer:  Dewey  v.  Brown,  2  Pick.  387; 
Gray  v.  Givens,  26  Mo.  303;  Dawson  v.  Mills,  32  Pa.  St.  302. 
The  supreme  court  of  Massachusetts  in  Dewey  v.  Brown,  2 
Pick.  387,  say:  "  The  tenant  being  in  possession  ought  not  to  be 
disturbed  except  by  those  who  have  the  right,  non  constat  that 
the  other  co-heirs  are  not  as  willing  that  the  tenant  should  oc- 
cupy the  land  as  that  the  demandant  should."  The  true 
principle  would  seem,  however,  to  be  that  each  tenant  in  com- 
mon is  entitled  to  the  enjoyment  of  the  entire  premises,  undis- 
turbed by  any  one  except  his  co-tenants,  and  therefore  it  is 
proper  that  he  should  have  the  right  to  dispossess  a  stranger 
to  the  title.  Because  the  adverse  occupant  is  dispossessed,  and 
because  the  possession  of  one  tenant  in  common  is  ordinarily 
deemed  the  possession  of  all,  one  who  is  not  a  party  to  the 
suit  receives  the  benefit  of  a  recovery  by  another.  It  does  not 
follow,  however,  that  for  the  reason  that  he  indirectly  receives 
the  benefit  of  the  recovery,  it  is  in  any  sense  his  suit,  or  that 
as  between  him  and  the  defendant  either  of  them  is  estopped 
by  the  judgment:  Stovall  v.  Carmichael,  52  Tex.  383. 

Besides,  in  this  case,  the  defendant  Knox  showed  title  to  an 
undivided  interest  of  six  sevenths  of  the  land,  and  is  not  a 
mere  trespasser.  The  plaintiffs  who  recovered  had  the  right 
to  have  the  extent  of  their  own  interest  adjudicated  as  between 
them  and  the  defendant  Knox,  and  to  be  admitted  to  the  pos- 
session of  the  land;  but  upon  what  principle  they  were  ad- 
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judged  to  recover  for  the  benefit  of  others  not  parties  to  the 
suit  we  are  at  a  loss  to  know. 

The  effect  of  the  judgment  is,  that  there  is  a  recovery  of  one 
gjventieth  of  the  land  more  than  ought  to  have  been  recovered; 
and  a  corresponding  excess  in  the  recovery  of  the  defendant 
Knox  against  his  co-defendant  Boone  on  the  latter's  warranty. 

The  error  is  prejudicial,  therefore,  to  the  plaintiff  in  error, 
and  requires  a  reversal  of  the  judgment. 

The  defendant  Knox,  having  been  charged  with  rents  as 
against  his  improvements,  was  entitled  to  interest  on  the  part 
of  the  purchase-money  recovered  by  him  on  the  warranty: 
Brown  v.  Hearon,  66  Tex.  64. 

It  would  seem  that  a  proper  adjustment  of  this  controversy 
requires  that  all  the  tenants  in  common  in  the  land  be 
brought  before  the  court.  In  partition  the  defendant  Knox's 
Improvements  might  be  set  apart  to  him  without  detriment 
to  his  co-tenants.  If  this  were  done,  then  Knox  would  not 
lose  the  benefit  of  his  use  of  the  land,  and  would  not  be  en- 
titled to  the  interest  on  the  purchase-money  received  by  his 
warrantors.  If  this  cannot  be  done,  and  if  he  should  again 
show  himself  a  possessor  in  good  faith,  he  should  be  secured 
the  value  of  the  interest  in  his  improvements  lost  by  him,  ac- 
cording to  the  rule  laid  down  in  the  statute  (Rev.  Stats.,  arts. 
4813  et  seq.),  and  will  be  entitled  to  interest  on  his  recovery 
against  his  co-defendants. 

The  judgment  is  reversed  and  the  cause  remanded. 


Ck)-TENAKCT — Partiks  TO  SuiTS.  — One  tenant  in  common  may  maintain 
an  action  against  a  trespasser  for  recovery  of  the  whole  property,  and  the 
judgment  will  innre  to  the  benefit  of  all:  Newman  r.  Bank  of  Cattforma, 
80  Cal.  368;  13  Am.  St  Rep.  169,  and  note;  Gentry  ▼.  OetUry,  1  Sneed, 
87;  60  Am.  Dec.  137,  and  note.  All  tenants  in  common  may  unite  for  the 
recovery  of  common  property,  or  one  may  sue  for  his  undivided  portion: 
Bullion  Mining  Co.  v.  Croesus  etc.  Mining  Co.,  2  Nev.  168;  90  Am.  Dea  626, 
and  note:  Hillhouse  v.  Mix,  1  Root,  216;  1  Am.  Deo.  41;  Vos*  v.  King,  33 
W.  Va.  236. 

Partition,  as  to  who  may  compel,  see  extended  note  to  NiehoU  t.  Nichols, 
ffj  Am.  Dec.  703. 

AM.  ST.  Bkp.,  You  XXVL— « 
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KlEKWOOD    V.    DOMNATJ. 

[80  Texas,  645.] 

HOUESTRAD  0»  DiTORCKD  PARTIES,  PoWER  OF  COUBT  IN  DeOREE  TO  PRO- 
TECT Wife  iw  its  Use.  —  A  court  decreeing  a  divorce  has  power  to 
make  snch  a  decree  with  regard  to  the  use  of  the  homestead  of  the  par- 
ties as  will  properly  protect  the  wife  in  its  use,  and  may  also  provide  for 
its  protection  and  use  by  the  minor  children  of  the  marriage,  subject 
only  to  the  prohibiting  clause  of  the  statute  that  the  decree  shall  not 
have  the  effect  in  form  or  in  subatauce  of  divesting  the  husband  of  his 
title  to  one  half,  where  the  homestead  is  community  property.  But  the 
husband's  interest  in  the  property  can  be  so  charged  only  in  the  divorcs 
suit,  and  as  a  part  of  the  decree  of  divorce. 

Partition  of  Homestead  after  Divorce  biat  be  Made  when.  —  Where 
a  husband  and  wife  owning  a  homestead  are  divorced,  without  any  men- 
tion or  disposition  of  their  property,  they  become  tenants  in  common  of 
the  property,  subject  to  all  the  rules  and  regulations  of  strangers  bear- 
ing to  each  other  that  relation;  and  tlie  property  may  be  partitioned,  al- 
though the  wife  has  a  homestead  interest  in  it,  which  it  protected  from 
forced  sale.  And  if  it  is  incapable  of  being  equitably  partitioned  with- 
out being  sold,  it  may  be  sold,  and  the  homestead  exemption  will  thea 
attach  to  the  wife's  half  of  the  money. 

Oosts  of  Partition  Sale  of  Homestead  not  Payable  otnr  ov  Proceeds 
OF  Sale  when.  —  Where  a  partition  sale  is  made  of  property  in  which 
a  divorced  husband  and  wife  are  tenants  in  common,  and  in  which  the 
wife  has  a  homestead  interest,  it  is  error  to  decree  that  her  portion  of 
the  costs  of  the  partition  suit  shall  be  paid  out  of  the  proceeds  of  the 
■ale.  But  a  personal  judgment  may  be  rendered  against  her  for  anch 
costs. 

Herring  and  Kelly,  for  the  plaintiffs  in  error. 

8.  L.  Samuehy  for  the  defendants  in  error. 

Henry,  J.  This  suit  was  brought  by  the  defendants  in 
error  for  partition  of  a  house  and  lot  in  the  city  of  Waco. 
Bettie  Kirkwood  was  once  the  wife  of  G.  W.  Allen.  The 
property  in  controversy  was  purchased  during  the  existence  of 
her  marriage  with  Allen,  and  was  their  community  property. 
They  had  some  minor  children,  and  resided  upon  the  prop- 
erty as  their  homestead.  In  the  year  1882  they  were  divorced, 
without  any  mention  or  disposition  of  their  property.  The 
divorced  wife  continued  to  reside  upon  the  property,  and  main- 
tain their  minor  children  without  assistance  from  her  former 
husband.  In  the  year  1885,  Allen,  the  divorced  husband, 
executed  a  deed  of  trust  upon  the  property  to  secure  a  debt 
that  he  owed  the  defendants  in  error,  under  which  the  property 
was  sold  and  conveyed  to  defendants  in  error.  The  divorced 
wife  was  still  residing  upon  the  property  at  the  date  of  these 
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transactions.  Shortly  after  the  execution  of  the  deed  of  trust, 
ehe  married  Kirkwood,  and  continued  to  reside  on  the  land. 
It  was  agreed  that  the  land  could  not  be  equitably  partitioned, 
and  that  if  the  court  found  in  favor  of  the  plaintiffs,  that  it 
should  be  sold  without  the  intervention  of  commissioners  for 
the  purpose  of  partition.  The  cause  was  tried  without  a  jury, 
and  a  decree  was  rendered  directing  a  sale  of  the  land,  and  a 
division  of  the  proceeds  of  the  sale  equally  between  plaintiffs 
and  the  defendant  Bettie  Kirkwood,  "  and  that  each  party  pay 
the  costs  by  him  incurred,  to  be  deducted  from  the  share  in 
said  proceeds  belonging  to  such  party." 

It  is  contended  for  plaintiffs  in  error  that  the  homestead 
privilege  of  the  wife  survived  the  divorce,  and  consequently 
that  the  deed  of  trust  executed  by  the  former  husband,  and 
all  of  the  proceedings  thereunder,  were  prohibited  by  our  con- 
etitution  and  laws. 

It  is  provided  Ky  our  statutes  that  "  the  court  pronouncing 
a  decree  of  divorce  from  the  bonds  of  matrimony  shall  also 
decree  and  order  a  division  of  the  estate  of  the  parties  in  such 
a  way  as  to  the  court  shall  seem  just  and  right,  having  due 
regard  to  the  rights  of  each  party  and  their  children,  if  any; 
provided,  however,  that  nothing  herein  contained  shall  be  con- 
fitrued  to  compel  either  party  to  divest  him  or  herself  of  the 
title  to  real  estate":  Rev.  Stats.,  art.  2864. 

Allen  and  his  wife,  while  their  marriage  subsisted,  each 
owned  an  undivided  one-half  interest  in  the  property  in  con- 
troversy. It  was  in  the  power  of  the  court  that  decreed  the 
divorce  under  the  statute  not  only  to  make  such  a  decree  with 
regard  to  the  use  of  the  homestead  as  would  properly  protect 
the  wife  in  its  use,  but  it  might  also  have  provided  for  its  pro- 
tection and  use  by  the  minor  children  of  the  marriage,  subject 
only  to  the  prohibiting  clause  that  the  decree  should  not  have 
the  effect,  in  form  or  in  substance,  of  divesting  the  husband  of 
his  title  to  one  half.  We  think,  however,  that  the  husband's 
interest  in  the  property  can  be  so  charged  only  in  the  divorce 
suit,  and  as  a  part  of  the  decree  of  divorce.  It  not  having 
been  then  done,  the  former  husband  and  wife  stood  toward 
€ach  other  after  the  decree  of  divorce  as  if  they  had  never 
born%that  relation  to  each  other.  They  then  owned  the  prop- 
erty as  tenants  in  common,  and  subject  to  all  the  rules  and 
regulations  of  strangers  bearing  to  each  other  that  relation: 
Whetstone  v.  Coffey,  48  Tex.  269. 

Bettie  Kirkwood  having  a  family  had  a  homestead  interest 
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in  the  one  undivided  half  of  the  property  that  was  owned  hj 
her,  and  that  interest  was  protected  from  forced  sale.  But  she 
had  no  more  than  any  other  tenant  in  common  the  right  to 
hold  or  occupy  her  co-tenant's  share,  or  to  prevent  its  being 
partitioned.  As  it  could  not  be  partitioned  without  being 
sold,  it  was  not  within  the  meaning  of  the  provision  of  the 
constitution  that  forbids  a  forced  sale  of  a  homestead.  To  so 
hold  would  require  that  the  constitution  should  be  construed 
to  forbid  a  partition  of  land  owned  by  tenants  in  common 
when  it  is  resided  upon  by  one  of  the  co-tenants  who  happens 
to  be  entitled  to  the  homestead  exemption,  and  it  is  incapable 
of  being  equitably  partitioned  without  being  sold:  Clements  ▼. 
Lacy,  51  Tex.  150.  In  such  a  case,  the  exempt  interest  in  the 
land  must  be  converted  into  money,  and  the  exemption  will 
then  attach  to  that. 

The  constitution  exempts  the  homestead  from  forced  sale, 
"except  for  the  purchase-money  thereof,  br  a  part  of  sucb 
purchase-money,  the  taxes  due  thereon,  or  for  work  and  mate- 
rial used  in  constructing  improvements  thereon."  If,  when 
the  land  is  sold  for  partition,  the  costs  of  the  suit  are  deducted 
from  the  purchase-money,  it  is  equivalent  to  a  forced  sale  for 
the  payment  of  the  costs  of  a  partition  suit,  a  purpose  not 
found  among  those  enumerated  in  the  constitution.  The  fact 
that  the  costs  are  an  incident  to  the  suit  for  partition  does  not 
necessarily  control  the  question.  They  may  be  adjudged  and 
collected  as  a  personal  demand,  and  as  costs  usually  are. 

We  do  not  think  that  there  was  any  error  in  the  proceedings 
except  in  directing  that  the  costs  adjudged  against  the  defend- 
ants be  deducted  from  Bettie  Kirkwood's  phare  of  the  money 
proceeding  from  the  sale  of  the  land.  We  think  that  there 
was  error  in  that  part  of  the  decree,  and  it  will  therefore  be 
reversed  and  here  rendered,  corresponding  in  all  respects  with 
the  decree  appealed  from,  except  that  the  costs  adjudged 
against  the  defendants  shall  be  a  personal  charge  against 
them,  and  not  against  the  proceeds  of  the  sale  of  the  land. 

Reversed  and  rendered. 


HoHESTBAD  —  RioHT  OF  DiYORCKD  WiFB  iif.  —  A  divorced  wife  cannot 
auert  homestead  rights  in  the  homestead  of  her  husband,  but  she  may,  at 
the  guardian  of  their  minor  children,  enforce  their  rigbte  in  the  fatberV 
homestead:  Hail  r.  Fields,  81  Tex.  653. 
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Henrietta  National  Bank  v.  State  National 

Bank. 

[80  TKXA8,  ftlS.] 
TROMISB    to    AoCKPT    ChKOK,    WHBN    SaFFICIBNTLT    DinNITB    TO    SUPPOBT 

Action  vob  Refusal  to  Pat  It.  —  Where  the  cashier  of  a  bank  tele- 
graphs to  another  bank,  "  Will  you  pay  K  F.  and  W.  S.  Ikard's  check 
for  eighteen  hundred  dollars  on  presentation  ? "  and  the  cashier  of  the 
latter  bank,  on  the  same  day,  telegraphs  in  reply,  "  Yes;  will  pay  tha 
Ikard  check,"  and  the  iirst-uamed  bank  thereupon  discounts  the  check, 
the  promise  contained  in  the  reply  is  sufficiently  definite  to  support  an 
action  brought  by  the  bank  that  received  it  against  the  bank  that  made 
it,  for  its  failure  or  refusal  to  pay  the  check. 

ACCBPTANCK,  DiFFERENCB   BETWEEN   ACTION   UPON,  AND   OnB   UPON  PBOMISa 

TO  Accept.  —  The  difference  between  an  action  upon  an  acceptance  and 
one  upon  a  promise  to  accept  is,  that  the  former  may  be  brought  by  the 
holder  of  the  bill,  while  the  latter  can  be  maintained  only  by  the  party 
to  whom  the  promise  is  made. 
AlCcidental  Erasure  on  Check  not  Excusb  for  Refusal  to  Pat,  whbn. 
—  Where,  on  a  check  drawn  for  eighteen  hundred  dollars,  and  having  the 
the  figures  $1,S00  in  the  margin,  a  line  appears  drawn  along  the  top  of 
the  word  "  huadred,"  and  it  is  shown  that  the  check  was  intended  to  be 
drawn  for  eighteen  hundred  dollars,  the  apparent  erasure  will  not  excuse 
a  refusal  by  the  drawee  to  pay  the  check,  although  it  may  justify  a  de- 
lay  for  a  reasonable  time  to  make  inquiry. 

A.  K.  Swan,  for  the  appellant. 

Hunter^  Stewart,  and  Dunklin^  for  the  appellee. 

Gaines,  A.  J.  This  suit  was  brought  by  the  appellee  to 
Tecover  of  the  Henrietta  National  Bank  and  Frank  Brown,  as 
its  receiver,  the  amount  of  a  check  drawn  upon  it  by  E.  P. 
and  W.  S.  Ikard. 

On  the  22d  of  July,  1887,  E.  F.  and  W.  S.  Ikard  drew  a 
check  on  the  defendant  bank  in  favor  of  one  T.  F.  West  for 
eighteen  hundred  dollars.  West  indorsed  and  delivered'it  to 
one  Atkinson,  who  on  the  next  day  presented  it  to  the  cashier 
of  the  plaintiff  bank  at  Fort  Worth,  with  the  request  that  he 
cash  it.  The  cashier  immediately  telegraphed  the  defendant 
bank  as  follows:  "  Will  you  pay  E.  F.  and  W.  S.  Ikard's  check 
for  eighteen  hundred  dollars  on  presentation  ?"  The  cashier 
of  the  defendant  bank,  on  the  same  day,  replied  by  telegram: 
*'Yes;  will  pay  the  Ikard  check."  Upon  the  receipt  of  this 
iielegram  the  plaintiff  discounted  the  paper,  and  the  holder 
transferred  it  to  the  bank  by  indorsement  and  delivery.  The 
^heck  was  immediately  sent  by  mail  to  the  defendant  bank, 
with  a  request  to  remit  the  amount  to  the  plaintiff.  The  let- 
ter reached  Henrietta  on  Sunday,  and  on  Monday  before  bank- 


774  Henribtta  Nat.  B'k  v.  State  Nat.  B'k.     [Texas, 

ing  hours  the  directors  of  the  defendant  bank  determined  to 
suspend  payment,  and  thereafter  its  doors  were  not  opened 
for  regular  business. 

The  court  having  given  judgment  for  the  plaintiff  for  the 
full  amount  of  the  check  and  interest,  and  the  defendants 
having  appealed,  they  now  complain  in  effect  that  the  corre- 
spondence by  telegraph  between  the  two  banks  did  not  suffi- 
ciently describe  the  check  so  as  to  make  the  promise  of  the 
defendant  bank  an  acceptance.  The  authority  mainly  relied 
upon  by  appellants'  counsel  in  support  of  their  contention  is 
the  case  of  Coolidge  v.  Payaon,  2  Wheat.  66.  In  that  case 
Chief  Justice  Marshall  says:  "Upon  a  review  of  the  cases 
which  are  reported,  this  court  is  of  opinion  that  a  letter  written 
within  a  reasonable  time  before  or  after  the  date  of  a  bill  of 
exchange,  describing  it  in  terms  not  to  be  mistaken,  and  prom- 
ising to  accept  it,  is,  if  shown  to  the  person  who  afterward 
takes  the  bill  on  the  credit  of  the  letter,  a  virtual  acceptance, 
binding  the  person  who  makes  the  promise."  The  doctrine 
was  reaffirmed  in  the  same  court  in  the  cases  of  Schimmelpen' 
nich  V.  Bayard,  1  Pet.  284,  and  Boyce  v.  Edwards,  4  Pet.  111» 
and  has  been  frequently  followed  in  other  courts.  Whether, 
according  to  the  rules  laid  down,  the  correspondence  should 
ihow  any  more  than  the  amount  and  character  of  the  bill  as 
to  the  time  of  payment  we  need  not  here  inquire,  though  it 
would  seem  that  such  a  description  ought  to  be  sufficient  ac- 
cording to  the  most  rigid  rule  recognized  by  any  court. 

The  rule,  however,  applies  only  to  a  case  in  which  it  is  sought 
to  charge  the  defendant  as  the  acceptor  of  the  bill.  Cases 
may  arise  in  which  the  party  who  has  promised  to  accept  may 
be  held  liable  upon  the  promise,  although  such  promise  may 
not  be  deemed  equivalent  to  a  formal  acceptance.  A  practical 
difference  between  an  action  upon  an  acceptance  and  one  upon 
a  promise  to  accept  is,  that  the  former  may  be  brought  by  the 
holder  of  the  bill,  while  the  latter  suit  can  only  be  maintained 
by  the  party  to  whom  the  promise  is  made.  In  this  case  the 
promise  to  pay  the  bill  was  made  directly  to  the  plaintiff,  and 
it  was  upon  the  faith  of  that  promise  that  the  check  was 
discounted.  The  suit  is  not  brought  upon  an  alleged  accept- 
ance. The  petition  states  the  facts  in  detail,  and  seeks  a 
recovery  for  the  breach  of  the  promise  to  pay  the  check.  In 
Boyce  v.  Edwards,  4  Pet.  Ill,  the  supreme  court  of  the  United 
States  says:  "  The  distinction  between  an  action  on  a  bill  as  an 
accepted  bill  and  one  founded  on  a  breach  of  promise  to  accept 
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seems  not  to  have  been  adverted  to.  But  the  evidence  to  sup- 
port the  one  or  the  other  is  materially  different.  To  maintain 
the  former,  as  has  already  been  shown,  the  promise  must  be 
applied  to  the  particular  bill  alleged  in  the  declaration  to  have 
been  accepted.  In  the  latter,  the  evidence  may  be  of  a  more 
general  character,  and  the  authority  to  draw  may  be  collected 
from  circumstances  and  extended  to  all  bills  coming  fairly 
within  the  scope  of  the  promise."  It  is  clear  that  the  promise 
in  the  case  before  us  was  sufficiently  definite  to  support  an  ac- 
tion for  a  failure  or  refusal  to  pay  the  check  described  in  the 
petition,  if  not  sufficiently  specific  to  authorize  its  being  treated 
as  an  acceptance. 

The  check  offered  in  evidence  contained  the  character  and 
figures  "$1800.00,"  but  in  the  body  a  line  appeared  to  have 
been  drawn  through  the  word  "  hundred."  If  the  word 
was  intended  to  be  erased,  it  was  a  check  for  eighteen  dol- 
lars only;  if  not,  it  was  a  check  for  eighteen  hundred  dol- 
lars. The  line  appears  to  have  been  drawn  along  the  top  of 
the  word,  rather  than  through  it,  and  it  is  not  at  all  clear  that 
even  without  explanation  it  should  be  held  to  be  an  erasure. 
The  member  of  the  firm  who  drew  the  check  testified  that  it  was 
intended  to  be  a  check  for  eighteen  hundred  dollars,  and  that 
he  thought  the  line  was  upon  the  blank  when  the  check  was 
written.  The  circumstances  attending  the  whole  transaction 
leave  no  doubt  that  the  purpose  was  to  draw  a  check  for  the 
amount  claimed  by  the  plaintiff,  and  that  the  line  was  either 
upon  the  paper  when  the  check  was  drawn  and  was  not  dis- 
covered, or  that  it  was  subsequently  placed  there  by  some 
accident.  That  it  was  competent  to  prove  that  a  mark  of  this 
character  was  not  intended  as  an  erasure,  especially  when  the 
figures  in  the  margin  tend  to  show  the  same  fact,  we  have  no 
doubt:  Sharswood's  Starkie  on  Evidence,  500.  The  defendants 
introduced  testimony  tending  to  show  that  a  prudent  banker 
would  not  have  paid  the  check,  at  least  without  inquiry  as  to 
the  intention  of  the  drawers  in  executing  it.  This  may  be 
true,  but,  so  far  as  this  case  is  concerned,  it  is  a  fact  of  no  im- 
portance. It  was,  nevertheless,  the  duty  of  the  defendant  bank 
to  pay  the  check.  An  inquiry  would  have  shown  beyond  doubt 
that  it  was  a  check  for  eighteen  hundred  dollars,  and  though 
the  apparent  erasure  may  have  justified  a  delay  of  a  reason- 
able time  to  make  inquiry,  it  did  not  justify  a  final  refusal  to 
pay. 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 
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Checks  —  Contract  of  Acceptance  —  Sofficienct  of.  —  A  promise  by 
ft  bank  to  pay  a  check,  drawn  by  a  person  to  pay  for  certain  articles,  com* 
muuicated  by  the  purchaser  to  the  seller,  and  relied  upon  by  the  seller,  will 
support  an  action  for  the  breach  of  a  promise  to  accept:  Nelson  t.  First  Hot, 
Bank,  4S  111.  36;  95  Am.  Dec.  510,  and  note;  note  to  Carr  ▼.  National  tie. 
Bank,  9  Am.  Rep.  9;  note  to  Credit  Co.  v.  Howe  Machine  Co.,  1  Am.  St.  Repi. 
134. 

Neootiablk  Instruments  —  Alteration  ot.  —  For  a  full  discussion  of 
this  subject,  see  notes  to  Draper  v.  Wood,  17  Am.  Rep.  97-106,  and  Fay  v. 
Smith,  79  Am.  Dec.  754.  The  addition  of  the  letters  "Fr."  to  the  signature 
of  the  drawer  of  the  check  does  not  qualify  bis  personal  liability:  Barclay  v, 
PunUy,  110  Pa.  St.  13. 


Texas  Trunk  Eatlway  Company  v.  Lewis. 

(81  Texas,  L] 

Rkobtvebs — Levy  on  Propertt  in  Cdstodia  Leois  not  AntarwD  vr 
Prior  Lett.  —  Where,  before  the  dismissal  of  a  suit  in  which  a  reoeirer 
was  appointed,  the  court  assumed  the  custody  of  the  same  property  ia 
another  suit  by  appointing  another  receiver,  and  confirmed  a  sale  of  tha 
property  ordered  to  be  made  by  him,  the  validity  of  such  sale  is  not 
affected  by  an  attachment  levied  on  the  property  while  in  the  custody 
of  the  first  receiver,  and  before  the  dismissal  of  the  first  suit 

BiOEiVEKS —  Sax-e  bt  —  RiuHXS  OF  PoROHASER.  —  As  against  the  purchaser 
at  a  valid  receiver's  sale,  no  lien  can  be  made  to  attach  to  the  property 
which  did  not  rest  upon  it  at  the  time  of  the  institution  of  the  suit  under 
which  the  sale  was  made. 

BiOEivBRa  — 'Pkopkrtt  dnder  Control  or,  not  Subject  to  Attaohubnt.-> 
After  the  appointment  of  a  receiver,  the  property  to  which  the  receiver* 
ship  relates  is  in  the  custody  of  the  law,  even  before  he  qualifies,  so  aa 
to  exempt  it  from  the  levy  of  an  attachment;  and  such  levy  can  confer 
no  right  on  the  attachment  creditor  or  on  those  claiming  under  him. 

Survival  of  Action.  —  Suit  Pending  against  Railway  Company  when 
its  franchises  and  other  property  are  sold  may  be  continued  against  Ita 
directors  or  managers. 

Injunction  against  Execution  Sale  of  Property  Attached  while  in 
Ccstodia  Leois.  —  Property  in  the  hands  of  a  receiver  is  not  subject  to 
attachment,  and  as  the  sale  of  property  so  attached  would  be  a  cloud 
on  the  title  of  the  purchaser  at  receiver's  sale,  be  may  have  the  sale 
under  the  attachment  enjoined. 

Fitzhugh  and  Wozencraft,  and  Bassett  and  Miise,  for  the  appel- 
laDt. 

Sawnie  Robertson,  for  the  appellees. 

Stayton,  C.  J.  On  December  5,  1881,  W.  P.  Thompson  in- 
stituted an  action  against  the  Texas  Trunk  Railway  Company 
in  the  district  court  for  Dallas  County,  to  recover  a  debt  duo 
him  by  the  company,  and  to  secure  it  he  sued  out  and  caused 
to  be  levied  at  12  o'clock,  m.,  of  same  day  a  writ  of  attachment 
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on  the  "  road,  road-bed,  track,  right  of  way,  chartered  rights, 
franchises,  and  privileges  "  of  the  company. 

The  claim  of  Thompson  having  been  transferred  to  John 
Wolston  and  Charles  Vidor,  a  judgment  was  rendered  in  their 
favor  against  the  company  on  March  15,  1887,  with  foreclos- 
ure of  attachment  lien,  under  which  an  order  of  sale  issued, 
and  this  the  sheriff  was  proceeding  to  execute  by  a  sale  of  the 
attached  property  when  this  suit  was  brought  by  the  Texas 
Trunk  Railway  Company  to  enjoin  the  sale  of  the  property  in 
obedience  to  the  suit. 

On  November  5,  1881,  W.  K.  Snow  and  others  brought  a 
fiuit  against  the  railway  company  in  the  district  court  for 
Kaufman  County,  to  enforce  claims  for  labor  and  material 
alleged  to  have  been  furnished  by  them,  to  secure  which  they 
asserted  liens  and  sought  the  appointment  of  a  receiver. 

Before  noon  on  December  5,  1881,  the  district  court  for 
Kaufman  County  appointed  Thomas  M.  Simpson  receiver  of 
the  property  of  the  company,  but  he  had  not  qualified  or  taken 
possession  of  the  property  at  the  time  the  attachment  sued 
out  by  Thompson  was  levied,  though  he  subsequently  did. 

Some  time  during  the  year  1880  the  railway  company  had 
borrowed  money  to  construct  its  road,  and  had  issued  bonds 
Iherefor,  secured  by  mortgage  on  the  property  levied  upon 
under  the  attachment  sued  out  by  Thompson,  which  were  duly 
recorded  in  the  counties  of  Dallas  and  Kaufman  as  early  as 
June  2,  1880. 

This  mortgage  seems  to  have  covered  all  the  property  seized 
under  attachment,  and  to  have  provided  that  in  default  of 
payment  of  interest  as  it  fell  due,  the  right  of  the  mortgagee 
to  enforce  it  for  the  entire  principal  and  interest  due  should 
oxist,  and  the  entire  sum  secured  by  the  mortgage  be  deemed 
due.  Default  was  made  on  interest  due  May  1,  1882,  and  sub- 
«equently,  and  thereupon  the  mortgagee  elected  to  declare  the 
principal  on  the  bonds  to  be  due.  The  mortgage  for  the  bene- 
fit of  the  bond-holders  seems  to  have  been  made  to  the  Inter- 
national Trust  Company  as  trustee. 

At  the  June  term  of  the  district  court  for  Kaufman  County 
for  the  year  1882,  Charles  Stepath  and  other  holders  of  the 
bonds  of  the  company  sought  to  intervene  in  the  suit  filed  in 
that  court  by  Snow  and  others,  but  that  court  refused  to  per- 
mit this  to  be  done,  whereupon  they  filed  in  that  court  their 
petition  in  intervention,  as  well  as  their  petition  and  bond  to 
remove  the  cause  to  the  circuit  court  of  the  United  States  for 
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the  northern  district  of  Texas,  after  which  they  filed  in  that 
court  a  transcript  of  the  proceedings  in  the  cause  pending  in 
the  district  court  for  Kaufman  County. 

At  the  December  term  of  the  circuit  court  of  the  United 
States,  Snow  and  others  moved  that  court  to  remand  the  cause 
to  the  state  court,  but  the  motion  was  overruled,  and  the  cause 
remained  in  that  court  until  its  January  term,  1885,  when  it 
was  dismissed  at  the  costs  of  plaintiffs  therein. 

After  that  suit  was  removed  to  the  circuit  court  of  the  United 
States,  the  district  court  for  Kaufman  County  seems  to  have 
exercised  jurisdiction  therein;  but  what  disposition,  if  any, 
that  court  ever  made  of  the  case  does  not  appear,  though  the 
record  before  us  tends  to  show  that  the  demands  of  Snow  and 
the  other  plaintiffs  therein  may  have  been  settled  in  proceed- 
ings in  the  circuit  court  of  the  United  States  now  to  be  referred 
to. 

On  September  20,  1882,  Charles  Stepath  and  others  holding 
bonds  of  the  railway  company,  for  themselves  and  all  other 
bond-holders,  filed  a  bill  in  the  circuit  court  of  the  United 
States,  to  which  the  case  before  referred  to  had  been  removed, 
praying  the  foreclosure  of  mortgage  given  to  secure  the  bonds 
held  by  them,  the  appointing  of  a  receiver,  and  the  sale  of  the 
mortgaged  property,  and  to  this  suit  the  International  Trust 
Company,  the  trustee,  made  itself  a  party. 

On  January  5,  1883,  the  circuit  court  of  the  United  States 
appointed  a  receiver,  who  took  possession  of  the  property,  and 
operated  it  until  it  was  sold  under  a  decree  of  that  court  en- 
tered on  January  31,  1883,  foreclosing  the  mortgage  to  secure 
bond-holders,  but  that  decree  required  persons  holding  lien» 
for  labor  to  be  notified  to  present  their  claims  before  the  mas- 
ter for  adjudication,  with  a  view  to  their  settlemeiU  out  of  t^* 
proceeds  of  sale. 

The  sale  was  made  as  directed  by  the  court,  and  a  report 
thereof  made,  which  was  confirmed,  but  the  decree  of  confir- 
mation gave  protection  to  claims  of  such  lien-holders  as  had  not 
theretofore  presented  their  claims  and  had  them  acted  upon 
by  the  master;  and  under  this  the  inference  is,  that  the  claims 
of  Snow  and  others  who  instituted  the  suit  in  Kaufman  Count/ 
were  settled. 

After  the  sale  of  the  railway  and  other  property  covered  by 
the  mortgage,  the  purchasers  at  that  sale  reorganized  the  com- 
pany, and  incurred  indebtedness  to  raise  funds  with  which  to 
complete  such  additional  road  as  was  necessary  to  preserve 
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the  charter,  but  failed  to  pay  the  money  thus  borrowed  when 
it  became  due,  and  therefore  judgment  was  obtained  against 
the  company,  and  the  property  was  again  sold  to  satisfy  an 
execution  issued  on  that  judgment. 

After  that  sale,  the  purchasers  thereat  reorganized  the  com- 
pany, and  were  conducting  its  business,  when  the  order  of  sale 
now  sought  to  be  enjoined  was  issued  and  placed  in  the  hands 
of  the  sheriff,  who  was  proceeding  to  execute  it  when  this  suit 
was  brought  to  restrain  him. 

Neither  Thompson  nor  Wolston  and  Vidor  were  made  par- 
ties to  the  suit  removed  to  the  circuit  court  of  the  United  States, 
nor  to  the  suit  instituted  in  that  court,  and  it  is  conceded  that 
the  sale  appellees  were  about  to  have  made  in  foreclosure  of 
attachment  lien  adjudged  to  them  would  cloud  the  title  of  ap- 
pellant if  made. 

It  is  conceded  that  the  mortgage  under  which  foreclosure 
was  had  in  the  circuit  court  of  the  United  States  was  to  secure 
legal  demands,  and  that  the  lien  thus  given  was  prior  to  any 
that  could  have  been  obtained  through  levy  of  attachment  in 
the  action  brought  by  Thompson;  but  in  the  view  taken  of 
the  case,  it  becomes  unnecessary  to  inquire  what  would  be  the 
rights  of  the  respective  parties  growing  out  of  the  fact  that 
neither  Thompson  nor  Wolston  and  Vidor  were  made  parties 
to  the  suit  in  the  circuit  court  of  the  United  States. 

In  the  disposition  of  the  case,  it  must  be  assumed  that  the 
circuit  court  of  the  United  States  had  jurisdiction  to  render 
the  judgment  directing  the  foreclosure  of  the  mortgage,  sale  of 
the  property  covered  by  it,  and  to  confirm  that  sale;  and  it 
must  further  be  assumed  that  the  sale  thus  made  passed  title 
to  the  property  as  against  the  railway  company,  and  freed  it 
from  the  claims  of  all  creditors  of  that  company  who  did  not 
hold  valid  liens  at  the  time,  the  suit  was  instituted  under 
which  the  sale  was  made. 

It  is  contended  by  appellant  that  at  the  time  Thompson 
caused  a  writ  of  attachment  to  be  levied  the  property  was  in 
custodia  legis,  and  therefore  the  levy  inoperative;  while,  on  the 
other  hand,  it  is  contended  that  the  levy  of  the  writ  of  attach- 
ment after  the  receiver  was  appointed  but  before  he  qualified 
was  not  void;  and  it  seems  to  be  contended  that  if  the  levy  of 
the  writ*  was  inoperative  when  made,  that  it  became  operative 
when  the  suit  instituted  by  Snow  and  others  was  dismissed 
in  the  circuit  court  of  the  United  States.  These  propositions 
will  be  considered  in  their  inverse  order. 


780  Texas  Trunk  Railway  Co.  v.  Lewis.      [Texas, 

After  the  suit  instituted  by  Snow  and  others  was  removed 
to  the  circuit  court  of  the  United  States,  it  must  be  assumed 
that  that  court  had  jurisdiction  of  the  cause  and  full  control 
of  the  matter  of  receivership.  It  could  discharge  the  receiver, 
appoint  another,  or  discontinue  the  receivership;  and  we  find 
that  as  early  as  January  5,  1883,  that  court  appointed  a  re- 
ceiver other  than  the  one  appointed  by  the  district  court  of 
Kaufman  County,  and  so  far  as  the  record  shows,  that  receiver- 
ship was  continued  until  confirmation  of  the  sale  of  the  prop- 
erty, which  was  at  some  time  in  June,  1883,  but  the  suit 
instituted  by  Snow  and  others  was  not  finally  disposed  of  un- 
til January,  1885. 

If  there  could  be  a  validation  of  a  levy  made  on  property 
while  in  custody  of  the  law,  by  a  subsequent  dismissal  of  the 
suit  through  which  that  custody  was  invoked  and  granted,  —  a 
proposition  which  we  do  not  wish  to  be  understoo  1  to  assert, — 
this  would  not  under  the  facts  sustain  appellees'  claim;  for 
before  the  suit  in  which  the  receiver  was  originally  appointed 
was  dismissed,  the  court  had  assumed  the  custody  of  the  prop- 
erty, appointed  another  receiver,  and  had  caused  the  property 
to  be  sold,  and  had  confirmed  that  sale.  The  rights  of  pur- 
chasers at  that  sale  had  attached,  and  no  lien  could  be  made 
to  attach  to  the  property  after  their  purchase  which  did  not 
rest  upon  it  at  the  time  the  suit  was  instituted  under  which 
they  bought. 

The  other  propositions  involve  the  inquiries,  When  came  the 
property  into  the  custody  of  the  law  in  the  suit  in  which  re- 
ceivership was  sought  and  granted?  and  what  was  the  effect  of 
that  custody  upon  the  right  of  a  creditor  of  the  railway  com- 
pany to  cause  it  to  be  seized  under  a  writ  of  attachment? 

Cases  may  be  found  in  which  the  proposition  has  been  as- 
serted that  the  court  in  which  a  bill  is  filed,  stating  sufficient 
grounds  for  and  asking  the  appointment  of  a  receiver,  thereby 
acquires  jurisdiction  not  only  of  the  controversy,  but  also  of 
the  property  over  which  the  receivership  is  asked  that  will  ex- 
clude the  jurisdiction  of  all  other  courts  of  co-ordinate  juris- 
diction: Union  Trust  Co.  v.  Rockford  etc.  R.  R.  Co.,  6  Biss.  198; 
Oaylord  v.  Fort  Wayne  etc.  R.  R.  Co.,  6  Biss.  286.  In  these 
cases  it  was  held  that  possession  of  the  property  was  not  essen- 
tial to  the  right  of  the  court  to  control  it,  and  that  the  posses- 
sion of  a  receiver  appointed  by  another  court  prior  to  the 
appointment  of  a  receiver  by  the  court  in  which  suit  was  first 
filed  must  give  up  the  possession. 
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These  cases  go  far  toward  holding  that  property  over  which 
a  receivership  is  sought  is  in  custody  of  the  law  from  the  time 
a  bill,  even  defective,  is  filed  presenting  a  controversy  over 
which  the  court  has  jurisdiction,  and  asking  the  court  to  as- 
sume custody  of  the  property.  There  is  a  manifest  propriety, 
if  not  necessity,  for  holding  that  the  court  which  first  acquires 
jurisdiction  over  a  controversy  should  maintain  it  undisturbed 
by  the  interference  of  any  other  court  of  co-ordinate  jurisdic- 
tion, and  there  is  much  force  in  the  proposition  that  its  juris- 
diction over  the  res  to  which  the  controversy  relates  should 
not  be  interfered  with  in  any  case  in  which  the  custody  of  the 
thing  is  necessary  to  the  full  adjustment  of  the  rights  of  the 
parties  to  the  controversy;  but  in  this  case  we  are  not  called 
upon  to  decide  whether  in  any  case  property  can  be  said  to  be 
in  custody  of  the  law  until  the  court  in  which  the  controversy 
is  pending  has,  in  some  manner,  not  only  adjudged  that  a  case 
is  presented  in  which  a  receiver  may  be  appointed,  but  has 
adjudged  that  one  is  or  will  be  appointed,  or  until  custody  has 
been  actually  taken. 

Upon  these  questions  there  is  some  conflict  of  authority.  In 
the  case  before  us,  it  appears  not  only  that  the  suit  in  Kauf- 
man County  was  instituted  before  the  attachment  sued  out  by 
Thompson  was  levied,  but  that  the  court  had  appointed  a  re- 
ceiver before  that  was  done,  who,  however,  did  not  qualify 
until  after  the  levy  was  made. 

We  understand  the  courts  to  hold,  almost  without  dissent, 
that  after  the  appointment  of  a  receiver  the  property  to  which 
the  receivership  relates  is  to  be  deemed  in  the  custody  of  the 
law,  and  this  seems  to  us  the  correct  rule:  Storm  v.  Waddelly 
2  Sand.  Ch.  505;  Van  Alstyne  v.  Cook,  25  N.  Y.  496;  Skinner 
V.  Maxwell,  68  N.  C.  400;  Rutter  v.  Tallia,  5  Sand.  610;  May 
nard  v.  Bond,  67  Mo.  315.  In  the  case  last  cited,  the  court, 
adopting  the  language  of  Steele  v.  Sturges,  5  Abb.  Pr.  442,  said: 
"  The  counsel  for  the  sheriff  only  objects  that  he  was  prior  in 
right  to  the  receiver,  because  his  levy  was  made  before  the 
receiver  had  executed  and  filed  the  bond  to  be  given  by  him. 
When  the  court  in  such  cases  appoints  a  receiver,  it  is  because 
the  court  has  first  adjudged  that  the  property  is  no  longer  to 
be  un^er  the  control  of  the  parties  to  the  suit,  but  is  thence- 
forth to  be  and  is  in  the  custody  of  the  court.  The  receiver 
then  becomes  merely  an  agent  through  whom  the  court  acts, 
and  whether  he  be  forthwith  appointed  by  the  court,  as  in  this 
case,  or  a  reference  be  made  to  a  master  or  referee  to  appoint 
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one,  in  either  case  the  effect  is  the  same;  the  title  of  the  re- 
ceiver is  of  the  date  at  which  it  is  ordered  that  a  receiver  be 
appointed.  Then  the  title  of  the  parties  to  control  dies,  and 
then  the  title  of  the  court  and  of  its  agent  and  officer  immedi- 
ately succeeds The  order  of  the  court  either  impliedly 

or  expressly  takes  the  title  from  the  parties  and  rests  it  in  the 
receiver  from  that  moment.  It  is  enough,  however,  if  it  took 
it  from  the  parties;  after  that  no  execution  against  them  could 
be  levied  upon  it."  Some  of  the  expressions  here  used  may 
not  be  strictly  accurate,  but  the  general  rule  announced  is  be- 
lieved to  be  correct. 

Many  other  cases  to  the  same  effect  are  cited  by  elementary 
writers  (Beach  on  Receivers,  200,  201),  and  any  other  rule 
would  in  effect  be  a  holding  that  the  existence  of  a  qualified 
agent  was  necessary  to  legal  custody  of  the  law  or  court. 

The  property  on  which  the  attachment  was  levied,  being 
then  in  the  custody  of  the  law,  the  levy  conferred  no  right  on 
Thompson  or  those  claiming  under  him:  Wiswall  v.  Sampsoiif 
14  How.  52;  Edwards  v.  Norton,  55  Tex.  410;  Hackley  v.  Swi' 
gertj  5  B.  Mon.  86;  41  Am.  Dec.  256;  Robinson  v.  Atlantic  etc. 
R'y  Co.,  66  Pa.  St.  160;  Freeman  on  Executions,  129;  Drake 
on  Attachment,  251. 

The  judgment  on  which  appellees  rely  was  rendered  against 
the  Texas  Trunk  Railway  Company  after  the  sale  made  under 
decree  of  the  circuit  court  of  the  United  States,  and  the  suit 
instituted  by  Thompson  seems  to  have  been  prosecuted  to  final 
judgment  against  the  company  as  it  existed  when  that  suit 
was  first  instituted.  The  statute  contemplates  that  a  suit 
pending  against  a  railway  corporation  when  its  franchise  and 
other  property  is  sold  may  be  continued  against  the  directors 
or  managers  of  the  sold-out  company,  and  with  a  view  to  that 
end,  provides  that  "no  suit  pending  for  or  against  any  railway 
company,  at  the  time  that  the  sale  may  be  made  of  its  road- 
bed, track,  franchise,  and  chartered  privileges,  shall  abate,  but 
the  same  shall  be  continued  in  the  name  of  the  trustees  of  the 
Bold-out  company  ":  Rev.  Stats.,  arts.  4263,  4264. 

It  is  insisted  that  the  judgment  rendered  in  favor  of  appel- 
lees was  void,  because  rendered  against  a  corporation  that  had 
ceased  to  exist,  when  to  give  it  any  validity  it  should  have 
been  prosecuted  to  final  judgment  against  the  trustees  of  the 
Bold-out  company;  but  in  view  of  the  other  questions  already 
considered,  which  we  deem  connlusive  of  the  rights  of  the  par- 
ties, it  is  not  necessary  to  decide  the  questions  thus  presented. 
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We  think  it  evident  that  appellees  have  no  right  to  have 
the  property  sold  under  the  decree  foreclosing  the  attachment 
lien  which  Thompson  sought  to  acquire  while  the  property 
was  in  custody  of  the  law;  and  as  it  is  conceded  that  such  a 
sale  would  cloud  appellant's  title,  the  judgment  of  the  court 
below  will  be  reversed,  and  judgment  here  rendered  enjoining 
the  sale  of  the  property  described  in  plaintiff's  petition  under 
any  process  issued  or  to  be  issued  on  the  judgment  rendered 
in  favor  of  Wolston  and  Vidor  against  the  Texas  Trunk  Rail- 
way Company  by  the  district  court  for  Dallas  County,  on  March 
15,  1887,  same  described  in  plaintiff's  petition. 

It  is  so  ordered. 

Attachment  or  Profbrtt  ik  Citstodia  Lxais:  See  note  to  Dummoor  t. 
Furetenfeldt,  22  Am.  St.  Rep.  336. 

RscEiVEBs  —  Attaohmbmt  oir  Propebtt  under  Control  of.  —  A  fund 
in  the  hands  of  a  receiver  is  not  attachable,  being  subject  to  the  order  of  the 
court  and  in  cnstodj  of  the  law:  Adams  v.  Haskell,  6  Cal.  113;  65  Am.  Dec. 
i9l,  and  note;  Hagedon  v.  Bank  of  Wisconsin,  1  Pinuey,  61;  89  Am.  Deo.  275. 
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Plsadinos  —  Amendment.  —  It  is  not  error  for  the  coart  to  grant  leave  to 
either  party  to  amend  his  pleadings  after  exceptions  thereto  have  been 
austained,  and  after  the  parties  have  announced  that  they  are  ready  for 
trial,  if  justice  requires  such  amendment,  even  though,  under  the  strict 
construction  of  a  rule  of  court,  the  amendment  could  not  be  allowed. 

Expert  Evidence  is  Resorted  to  for  the  purpose  of  informing  the  court  or 
jury  upon  subjects  not  commonly  understood,  but  where  the  nature  of 
the  inquiry  appeals  to  the  common  understanding  and  ordinary  intelli< 
gence  of  mankind,  such  evidence  is  not  admissible. 

Tr>  de-harks  —  Expert  Evidence.  —  Where,  in  an  action  involving  the  ques- 
tion of  an  infringement  of  a  trade-mark,  the  marks,  labels,  jugs,  and 
packages  of  the  contestants,  as  presented  for  sale  in  the  market,  are 
before  the  court  trying  the  case  without  a  jury,  it  is  within  the  province 
of  the  court  to  decide  what  impression  would  be  made  by  them  upon  per- 
sons of  ordinary  intelligence  and  care,  and  expert  evidence  is  inadmis- 
sible to  decide  the  question. 

Trade-marks. — Words  "Microbe  Killer,"  employed  in  their  ordinary 
sense,  do  not  constitute  a  trade-mark,  nor  does  their  employment  by  a 
manufacturer  of  a  patent  medicine  give  him  any  proprietary  right  to 

tiir  exclusive  use. 
MARKS  —  Infringement.  —  When  there  is  no  intent  to  defraud,  and 
the  labels,  trade-mark,  and  packages  are  not  so  similar  as  to  make 
them,  one  and  all,  calculated  to  deceive  purchasers  of  ordinary  cau- 
tion, there  can  be  no  infringement  of  a  trade-mark  by  one  manufactur- 
uig  goods  similar  to  those  for  which  the  trade-mark  is  claimed. 
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Tbadb-harks. —  Hearsat  Evidence  is  inadmissible  to  prove  that  purchaser* 
have  been  deceived  by  an  alleged  infringement  of  a  trade-mark.  If  they 
have  been  so  deceived,  they  must  be  called  to  testify  to  that  fact. 

Trade-harks  —  Dahaqes  —  Evidence.  — In  an  action  for  infringment  of  ^ 
trade-mark,  evidence  of  loss  by  sales  of  a  rival  medicine  is  inadmissible^ 
in  the  absence  of  proof  of  an  infringement. 

Trade-harks  —  iNraiNQEHENT.  —  General  Claim  por  Damaqes  is  properly 
stricken  out  in  an  action  for  infringement  of  a  trade-mark,  especiallj- 
when  the  proof  shows  that  there  was  no  infringement  npon  which  dam< 
ages,  if  specially  alleged,  could  have  been  predicated. 

Tkade-uarks  —  Intrxnobhent. —  Evidence  of  the  identity  of  medicines  i» 
inadmissible  to  prove  an  alleged  infringement  of  trade-mark,  unless  it  i» 
also  shown  that  the  similarity  in  the  trade-marks  created  the  repatatio» 
of  identity  in  the  medicines. 

John  Dowelly  and  McLeary  and  King^  for  the  appellant 

Robertson  and  WilliaTM^  and  Sheeks  and  SheekSf  for  the  ap* 
pellees. 

Collard,  J.,  Section  A.  This  is  a  suit  by  William  Radam^ 
the  appellant,  against  J.  J.  Tobin  and  others,  partners  doing 
business  under  the  firm  name  of  the  Capital  Microbe  Destroyer 
Company.  Plaintiff  alleged  that  he  had  discovered  a  valuable 
medicine  possessing  great  curative  properties,  was  manufac- 
turing and  selling  it  at  large  profits,  and  had  given  it  the 
name  of  "  Microbe  Killer,"  and  as  such,  with  the  trade-mark^ 
labels,  devices,  and  symbols  adopted  by  plaintiff,  it  had  become 
widely  known;  that  defendants,  with  intent  to  defraud  plain- 
tiff and  to  deceive  the  public,  have  prepared  for  sale  a  medi- 
cine inferior  to  plaintifi^s,  similar  in  appearance,  and  put  up 
in  similar  packages,  with  label,  devices,  and  trade-mark  in 
imitation  of  plaintiff's,  which  are  calculated  to  deceive  and  do 
deceive  the  public  into  the  belief  that  the  same  is  the  medicine 
of  plaintiff;  that  defendants  are  selling  their  medicine  by  such 
counterfeiting,  to  plaintiff's  damage  twenty-nine  thousand  dol- 
lars. Prayer  for  temporary  injunction,  to  be  perpetuated  on 
final  hearing,  and  for  judgment  for  alleged  damages. 

The  answer  of  defendants  denied  all  the  allegations  of  the 
petition,  and  set  up  that  Tobin  had  prepared  a  medicine  for 
Bale  which  he  called  the  "  Microbe  Destroyer,"  a  superior  and 
different  medicine  to  that  of  plaintiff,  was  selling  the  same 
under  the  firm  name  of  the  "  Microbe  Destroyer  Company," 
but  that  plaintiff  had  no  right  to  the  exclusive  use  of  the 
words  "  microbe  killer  ";  that  defendants'  trade-mark  is  not  in 
imitation  of  plaintiff's,  and  that  there  was  no  infringement  a» 
alleged. 
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On  final  hearing,  the  trial  judge,  who  tried  the  case  without 
a  jury,  denied  the  injunction,  and  gave  judgment  for  defend- 
ant. 

The  first  assignment  of  error  is,  that  "  the  court  erred  in 
permitting  defendants  to  file  an  amended  original  answer  in 
the  case,  and  substituting  the  same  for  the  answers  in  the  case 
as  it  was  called  for  trial,  and  exceptions  of  plaintiff  to  the 
answers  had  been  sustained." 

The  second  assignment  is,  that  "  the  court  erred  in  overrul- 
ing the  motion  of  plaintiff  to  strike  out  the  amended  original 
answer,  as  the  same  was  not  filed  in  due  order  of  pleading." 

The  case  was  regularly  called  for  trial  on  the  seventh  day 
of  May,  1888,  the  day  set  for  trial,  when  plaintiff's  demurrers 
were  presented  to  the  court.  A  portion  of  them  (we  here 
adopt  appellant's  statement  under  these  assignments)  "  were 
sustained  and  parts  of  the  answer  stricken  out.  The  court  then 
permitted  appellees  to  file  an  amended  original  answer  to  these 
pleadings,  over  the  objection  of  appellant." 

The  motion  to  strike  out  the  amended  answer  was  apon  the 
following  ground ;  "  The  same  is  not  filed  in  the  due  order  of 
pleading;  the  case  being  now  called  for  trial,  and  the  demur- 
rers of  plaintiff  being  sustained  to  the  answers  of  defendants, 
the  said  defendants  could  be  permitted  to  file  only  a  trial 
amendment,  and  not  a  first  original  answer."  This  motion 
was  filed  on  the  8th  of  May,  and  on  the  same  day  another 
motion  was  filed  to  strike  out  that  part  of  the  amended  answer, 
denying  the  alleged  partnership,  and  declaring  that  Tobin 
alone  was  the  proprietor  of  the  medicine  and  trade-mark  set 
up  by  defendants,  and  that  he  alone  constituted  the  Microbe 
Destroyer  Company;  and  also  to  strike  out  that  portion  of 
Tobin's  answer  setting  up  that  the  two  medical  preparations 
of  plaintiff  and  defendant  were  composed  of  different  chemicals; 
that  plaintiff's  medicine  was  a  well-known  mixture,  and  had 
been  used  as  a  medicine  long  before  plaintiff  attempted  to 
appropriate  it;  that  he  (defendant)  used  the  words  "  microbe 
destroyer  "  to  indicate  the  real  character  of  his  medicine,  and 
not  to  imitate  the  name  adopted  by  plaintiff;  that  he  has  used 
in  the  sale  of  his  medicine  jugs  of  all  sizes  and  colors,  because 
jugs  aie  suited  to  the  medicine  and  are  cheaper  than  other 
vessels;  that  he  has  never  represented  to  the  public  or  any 
person  that  he  was  manufacturing  or  selling  plaintiflfs  medi- 
cine, or  a  medicine  in  imitation  of  it,  or  authorized  any  other 
person  to  do  so,  but  on  the  contrary,  has  always  represented  it 
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to  be  different  in  all  respects,  and  that  he  has  carefully  avoided 
any  itvitation  of  plaintiflTs  labels,  devices,  aud  methods  of  sell- 
ing, and  denies  that  he  has  encroached  upon  any  privilege 
plaintiff  may  have.  The  grounds  relied  on  in  the  motion  to 
strike  out  the  foregoing  parts  of  the  answer  are  that  they  set 
up  new  matter  not  before  pleaded.     The  motion  was  overruled. 

After  sustaining  certain  exceptions  to  the  answer,  a  trial 
amendment  was  the  proper  technical  pleading  in  order:  Rul.; 
27  for  District  Court.  But  the  rule  is  not  absolute  where  no 
injury  is  done  the  other  side.  The  court  has  the  power  to  re- 
lax the  rule  in  the  interest  of  justice.  The  Revised  Statutes 
provide  that  pleadings  may  be  amended  under  leave  of  the 
court  before  the  parties  announce  ready  for  trial,  "and  not 
thereafter"  :  Rev.  Stats.,  art.  1192.  Yet  it  has  been  held  that 
after  such  announcement  the  court  may  allow  amendments 
that  may  seem  necessary  to  the  ends  of  justice:  Parker  v. 
Spencer,  61  Tex.  164;  Whitehead  v.  Foley,  28  Tex.  10.  The 
due  order  of  pleading  indicated  in  the  motion  to  strike  out  the 
amendment  referred  to  the  time  and  order  of  filing  a  trial 
amendment,  and  the  objection  to  the  amendment  on  the  ground 
that  it  was  not  filed  in  due  order  went  only  to  the  power  of 
the  court  to  permit  a  general  amendment  of  the  answer  after 
exceptions  were  sustained  to  parts  of  original  answers.  Tip; 
court  had  the  power  to  grant  leave  to  amend,  and  under  the 
circumstances,  plaintiflf  not  being  injured  thereby,  the  failure 
to  strictly  enforce  the  rule  was  not  error.  If  new  matter  had 
been  set  up  that  plaintifiF  was  not  prepared  to  meet  by  plead- 
ing or  evidence,  he  could  have  amended  also,  and  even  con- 
tinued the  case  if  necessary.  No  such  condition  of  things 
existed,  no  injury  was  done  to  plaintiff,  and  there  was  no  re- 
versible error  in  the  action  of  the  court. 

The  fourth,  fifth,  and  nineteenth  assignments  of  error  are  of 
the  same  character,  and  can  be  conveniently  considered  to- 
gether. The  fourth  is,  that  the  court  erred  in  refusing  to  per- 
mit the  plaintifiT  to  testify  that  the  labels  attached  as  exhibit 
B  to  plaintiff's  petition  and  the  label  attached  as  exhibit  A 
were  so  alike  that  they  were  calculated  to  deceive  a  person  of 
ordinary  intelligence  and  care  into  taking  one  for  the  other. 
The  fifth  is  to  the  effect  that  the  same  witness  should  hav<> 
been  permitted  to  testify  that  the  jugs  as  filled  and  the  labeTs 
as  used  thereon  by  each  of  the  parties  were,  in  the  opinion  of 
the  witness,  so  alike  as  to  be  calculated  to  deceive  a  person  of 
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■ordinary  care  and  intelligence.  The  nineteenth  is  to  the  same 
«fifect  as  the  fourth  assignment. 

Plaintiff's  trade-mark  and  label  is  described  in  the  first 
part  of  the  opinion  in  the  case  of  Alff  &  Co.  v.  Radam,  77  Tex. 
530;  19  Am.  St.  Rep.  792.  Tobin's  trade-mark  is  the  words 
^'  Microbe  Destroyer,"  and  there  is  no  symbol,  picture,  or  il- 
lustration on  the  label.  On  the  label  used  by  Radam  at  the 
top  are  written  the  words:  "Wm.  Radam's  Microbe  Killer," 
in  large  letters,  and  under  this  the  words  "  Germ,  bacteria, 
<yr  fungus  destroyer."  In  the  center  of  the  label  is  the  sym- 
bol or  illustration,  in  the  top  of  which  is  printed  in  capital  let- 
ters "  Wm.  Radam's  Microbe  Killer,"  and  in  the  lower  part  of 
it  "Trade-mark."  Under  the  picture  are  the  words  "Regis- 
tered December  13, 1887,"  and  below  this  a  caution  is  printed: 
"The  genuineness  of  every  jug  is  secured  by  trade-mark  as 
above,  and  my  name  must  be  written  on  each  label  in  that 
form."  The  name  "  Wm.  Radam  "  is  then  written  or  printed 
below.  On  the  left  of  the  symbol,  in  a  column  about  the  size 
of  an  ordinary  newspaper  column,  is  printed  "  This  is  the  in- 
vention of  Wm.  Radam,  Austin,  Texas."  "  It  is  the  only  mi- 
crobe killer  in  the  world,"  —  all  in  capital  letters.  Then  in 
the  same  column  is  further  information  about  the  medicine 
and  its  cures,  and  a  warning  to  persons  not  to  use  the  label  or 
trade-mark.  On  the  right  side  of  the  symbol,  in  a  similar 
column,  are  printed  instructions  about  how  to  use  the  medi- 
cine in  different  diseases,  all  signed  by  "  Wm.  Radam,  Austin, 
Texas,  U.  S.  A.,"  in  printed  capital  letters. 

Exhibit  B  attached  to  plaintiff's  petition  shows  no  device 
or  picture  on  the  label  used  by  the  Microbe  Destroyer  Com- 
pany. The  printed  matter  on  the  label  is  not  divided  into 
columns,  but  appears  as  follows:  — 

MICROBE   DESTROYER. 

An  unfailing  remedy  for  consumption,  catarrh,  bronchitis,. 

etc.,  etc.,  and  all  diseases  arising  from  impurities  of 

the  blood.    Dose:  Wineglassful  three  times  a 

day,  before  eating,  in  a  tumblerful  of 

water.     Price  $2.50  per  gallon. 

PfiSPABKD  BY  THB 

•  Capital  Microbe  Destroyer  Co.,  Austin,  Texas. 
Registered  December  28,  1887. 

[Signed]  Dr.  J.  J.  Tobin,  State  Agent. 

Another  copy  is  given  of  the  label  on  exhibit  B  as  used  by 
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the  Microbe  Destroyer  Company,  exactly  like  the  above,  ex- 
cept that  it  ends  with  the  words  "Austin,  Texas."  These  la- 
bels used  by  the  Microbe  Destroyer  Company  were  of  dififer- 
ent  colors,  —  blue,  yellow,  etc.  Both  parties  put  up  their 
medicine  in  gray  or  brown  one-gallon  jugs,  similar  in  appear- 
ance and  bought  in  the  market,  and  their  respective  labels 
and  trade-marks  were  placed  on  the  jugs. 

Plaintiff's  proprietorship  in  his  trade-mark,  labels,  and 
style  of  packages  was  prior  to  any  right  of  defendant  to  use 
the  alleged  imitations. 

It  does  not  appear  from  the  bills  of  exceptions  that  Radam 
was  offered  as  an  expert,  or  that  his  opinion  was  to  be  that  of 
an  expert.  His  evidence  was  objected  to  because  it  would  be 
only  his  opinion,  but  the  bills  show  that  it  was  not  offered  as 
an  opinion,  but  as  a  fact. 

We  doubt  the  propriety  of  taking  the  opinion  of  an  expert 
in  such  a  case.  He  was  called  on  for  his  opinion  as  to  whether 
persons  of  ordinary  intelligence  and  care  would  be  deceived  by 
the  trade-marks  of  the  parties,  or  the  packages  and  the  trade- 
marks, into  the  belief  that  they  were  the  same.  We  do  not 
see  how  the  evidence  of  an  expert  could  aid  the  court  in  de- 
termining this  question,  or  how  there  could  be  an  expert  in 
such  a  matter.  What  ordinary  intelligence  might  think  of 
facts  before  the  eye,  it  seems  to  the  writer,  should  be  left  to 
the  judgment  of  ordinary  intelligence,  with  at  least  as  much 
confidence  as  to  one  calling  himself  an  expert.  Such  evidence 
has,  however,  been  admitted  and  approved:  Williams  y.  Broohf 
50  Conn.  278;  47  Am.  Rep.  642. 

In  McLean  v.  Fleming,  96  U.  S.  245,  it  is  said  that  "  wit- 
nesses in  great  numbers  were  called  by  the  complainant,  who 
testified  that  exhibits  L  and  K  of  the  respondent  were  calcu- 
lated to  deceive  purchasers";  but  in  that  case  there  was  no 
objection  to  the  evidence.  In  Abbott's  Trial  Evidence  it  is 
said  that  "probability  of  deception  is  generally  shown  by  re- 
semblance, and  by  the  opinions  of  experts.  Resemblance,  as 
shown  by  inspection,  is,  however,  the  primary  test  and  crite- 
rion, and  proof  by  experts  is  seldom  resorted  to."  Identity  of 
design  might  require  an  expert's  testimony,  — an  expert  in  de- 
signs, —  but  that  is  not  the  question  here.  Expert  testimony 
is  resorted  to  for  the  purpose  of  informing  the  court  or  jury 
upon  subjects  not  commonly  understood;  but  where  the  nature 
of  the  inquiry  appeals  to  the  common  understanding  and  or- 
dinary intelligence  of  mankind,  it  would  be  improper  to  admit 
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opinions  of  experts  or  other  persons:  Shelley  v.  City  of  Austin^ 
74  Tex.  612.  This  witness  was  not  called  as  an  expert,  and 
his  opinion  was  not  admissible,  nor  would  it  have  been  in  our 
judgment  if  he  had  been  an  expert.  All  the  facts  were  before 
the  court,  —  the  trade-marks,  the  labels,  the  jugs,  and  the  pack- 
ages, as  presented  for  sale  in  the  market;  it  was  his  prov- 
ince to  decide  what  impression  would  be  made  by  them  upon 
persons  of  ordinary  intelligence  and  care.  In  such  a  case,  an 
expert  should  not  be  allowed  to  decide  for  him :  Cooper  v.  States 
23  Tex.  331;  Tu>  .ler  v.  Strange,  56  Tex.  142;  Houston  etc.  R.  R. 
Co.  V.  McGehee,  49  Tex.  481;  McKay  v.  Overton,  65  Tex.  85; 
Shelley  v.  City  of  Austin,  74  Tex.  612;  1  Wharton  on  Evidence, 
436.  Similar  testimony  was  offered  by  plaintiflf  by  other  wit- 
nesses, which  was  met  by  the  same  ruling.  The  assignments 
of  error  involve  the  same  principles  that  have  been  above  dis- 
posed of.  It  is  useless  for  us  to  repeat  them  or  the  reasons  in 
favor  of  the  court's  ruling.  All  such  testimony  was  inadmis- 
€ible,  and  there  was  no  error  in  rejecting  it. 

The  main  question  in  the  case,  Was  there  an  infringement 
AS  alleged  by  plaintiflf?  is  raised  by  many  assignments  of  error 
on  the  conclusions  of  the  court  upon  the  facts  and  the  law, 
but  they  may  all  be  considered  under  one  head. 

The  conclusions  of  the  court  were,  "that  there  is  a  general 
fiimilarity  in  shape  and  color  of  the  jugs  and  those  portions  of 
the  labels  which  indicate  the  properties  and  uses  of  the  medi- 
cine between  the  goods  of  appellant  and  appellees  as  the  same 
are  oflfered  for  sale,  but  that  the  differences  in  the  same  are  so 
readily  perceptible  and  marked  that  a  man  of  ordinary  intel- 
ligence and  care  should  not  be  misled  thereby  ";  and  "  that 
appellees  did  not  designedly  or  fraudulently  adopt  the  use  of 
gallon  jugs,  or  imitate  the  trade-mark  and  labels,  etc.,  of  ap- 
pellant." The  court  also  added  the  following  to  his  findings 
as  the  law  of  the  case:  "  1.  That  the  appellant  has  the  right 
to  the  exclusive  use  of  his  trade-mark,  labels,  symbols,  etc.; 
2.  That  there  is  no  such  imitation  thereof  by  appellees  as  is 
calculated  to  deceive  the  public;  3.  That  there  is  no  inten- 
tional wrong  nor  fraud  on  appellees'  part;  4.  That  appellant 
take  nothing  by  his  suit,  and  that  the  injunction  be  denied; 
5.  Th^t  this  is  without  prejudice  to  appellant's  right  to  the 
exclusive  right  to  make  the  preparation  known  as  *  Microbe 
Killer,'  if  he  has  such  right,  which  is  not  in  any  way  involved 
in  this  suit." 

These  findings  embrace  the  merits  of  the  case,  and  appel- 
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lant  attacks  all  of  them  by  various  assignments  of  error.  W» 
do  not  think  it  necessary  to  notice  all  these  assignments,  nor 
is  it  convenient  or  necessary  to  discuss  all  the  questions  raised 
by  them.  They  principally  tend  to  the  one  object,  —  that  is^ 
to  show  error  in  the  main  findings  of  the  court  as  above  set 
out. 

The  questions  involved  are  not  difficult  or  subtile;  they  ar» 
simple,  and  may  be  easily  and  briefly  disposed  of.  It  ha» 
already  been  decided  by  the  commission  of  appeals  *'that  th©^ 
words  *  microbe  killer,'  as  used  by  the  complainant,  do  not 
constitute  a  trade-mark  ";  that  they  were  words  in  common 
use,  employed  by  complainant  in  their  ordinary  sense,  and 
that  he  had  not  acquired  any  proprietary  right  to  their  exclu- 
sive use;  and  it  was  also  decided  in  the  same  case  that  the 
labels  used  by  him  and  the  defendant  (in  that  case)  respec- 
tively were  so  entirely  dissimilar  that  no  person  of  ordinary 
prudence  and  caution  could  be  deceived  thereby:  Alff  &  Co, 
V.  Radam,  77  Tex.  540,  541;  19  Am.  St.  Rep.  792.  After  aa 
able  brief  in  support  of  a  motion  for  a  rehearing  before  the 
supreme  court  by  one  of  the  attorneys  for  the  appellant  in 
this  case,  in  which  numerous  authorities  and  precedents  were 
cited,  that  court  refused  to  qualify  the  former  opinion  in  any 
respect.  We  have  again  carefully  examined  the  question  a& 
to  whether  appellant  can  appropriate  "microbe  killer"  as  & 
trade-mark,  and  are  satisfied  that  the  opinion  in  Alff  &  Co.  v. 
Radam,  77  Tex.  540,  541,  19  Am.  St.  Rep.  792,  is  correct. 
The  symbol  of  appellant  in  this  case,  as  in  the  former,  regis- 
tered with  the  words  "  microbe  killer"  as  his  trade-mark,  was- 
not  used  by  the  Microbe  Destroyer  Company  at  all.  It  had 
no  symbol  of  any  kind,  and  there  is  no  pretense  that  it  was- 
taken  or  infringed.  We  have  no  hesitancy  in  following  the 
case  formerly  decided  by  the  commission.  For  generic  name* 
held  not  to  be  trade-marks,  see  Browne  on  Trade-marks,  sec. 
134. 

We  see  no  error  in  the  court's  finding  that  there  was  no- 
such  similarity  in  the  trade-mark,  labels,  or  packages  used  by 
appellee  to  those  of  appellant  as  would  be  calculated  to  de- 
ceive the  public.  Both  parties  put  up  their  medicine  in  gray 
or  brown  jugs  with  their  labels  pasted  on  them,  and  there 
may  have  been  in  the  general  appearance  n  similarity,  but 
only,  in  our  opinion,  because  of  the  jugs.  Taking  the  labels, 
the  printed  matter  upon  them,  its  arrangement  and  form,  their 
color,  —  one  with  bright  red  border  around  it  and  an  attractive 
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red  symbol  or  figure  in  the  center,  with  printed  matter  in 
columns  on  each  side  of  it,  the  other  of  yellow  or  blue  paper 
with  no  symbol  at  all  and  no  columns  in  print,  and  taking 
the  entire  packages  in  jugs  so  labeled,  —  we  do  not  see  how 
an  ordinary  purchaser,  or  even  a  casual  observer,  could  mis- 
take one  for  the  othet.  If  the  labels,  trade-mark,  and  pack- 
ages, one  or  all  combined,  were  not  calculated  to  deceive  an 
ordinary  purchaser,  there  is  no  infringement:  Caire^s  Appeal, 
Am.  Trade-mark  Cases,  116;  Bell  v.  Locke,  8  Paige,  75;  Cox's 
Trade-mark  Cases,  Nos.  72,  91,  123,  138,  157,  217j  Conrad  v. 
Joseph  Uhring  Brewing  Co.,  8  Mo.  App.  277. 

A  text-writer  on  the  law  of  trade-marks  says  that  to  consti- 
tute an  infringement,  "  it  is  enough  that  the  representations 
employed  bear  such  resemblance  to  the  genuine  as  to  be  cal- 
culated to  mislead  the  public  generally  who  are  purchasers  of 
the  article,  and  to  make  it  pass  for  the  genuine":  Browne  on 
Trade-marks,  sec.  385.  He  copies  in  the  text  the  doctrine 
announced  by  the  New  York  court  of  appeals  in  the  case  of 
Popham  V.  Cole,  66  N.  Y.  69,  where  it  was  held  that  the  resem- 
blance "  must  be  such  as  to  deceive  a  purchaser  of  ordinary 
caution."  We  think  this  is  the  correct  rule  in  cases  where 
there  is  no  intention  to  defraud:  Alff  &  Co.  v.  Eadam,  77  Tex. 
540]  19  Am.  St.  Rep.  792.  But  it  has  been  held  "  that  the 
resemblance  need  not  be  such  as  would  deceive  persons  seeing 
the  two  trade-marks  side  by  side,  or  as  would  deceive  experts": 
lAggett  etc.  Tobacco  Co.  v.  Hynes,  20  Fed.  Rep.  883.  In  the 
last  case,  the  right  to  a  recovery  is  made  to  depend  upon  such 
a  similarity  of  the  trade-marks  as  "would  deceive  the  ordi- 
nary purchaser  purchasing  as  such  persons  ordinarily  do." 
We  need  not  proceed  further  with  the  examination  of  authori- 
ties; there  are  many  of  them,  and  some  of  great  respectability, 
that  hold  if  the  similarity  of  trade-marks,  packages,  color,  etc., 
is  such  as  to  "deceive  careless  and  unwary  purchasers  who 
buy  goods  with  but  little  examination,  but  not  such  as  to  de- 
ceive purchasers  who  read  the  trade-mark  and  label,"  an  in- 
junction would  lie:  Williams  v.  Brooks,  50  Conn.  278;  47  Am. 
Rep.  642,  and  authorities  cited. 

There  was  evidence  before  the  court  that  some  persons  were 
deceived  by  the  similarity  of  the  two  trade-marks,  labels,  etc., 
but,^nder  all  the  facts,  the  court  decided  the  question  in  favor 
of  appellee,  as  we  think  he  should  have  done  under  the  law. 

The  court  also  concluded  from  the  evidence  that  there  was 
no  fraudulent  design  or  intentional  wrong  on  the  part  of  ap- 
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pellees  in  adopting  their  trade-mark,  labels,  and  packages.  It 
was  the  province  of  the  court  trying  the  case  without  a  jury 
to  solve  this  question  according  to  the  evidence.  The  evidence 
supports  his  finding,  and  we  see  no  reason  why  we  should  set 
it  aside. 

It  is  assigned  as  error  that  the  court  should  have  permitted 
William  Radam  to  answer  the  question,  "  Has  any  one  ap- 
plied to  you  for  information  regarding  the  Microbe  Destroyer 
medicine?"  which  question  the  witness  would  have  answered 
in  the  aflBrmative  had  he  been  permitted  to  answer.  The 
question  and  answer  were  inadmissible.  The  object  of  the 
evidence,  as  stated  in  the  bill  of  exceptions,  was  "to  show  that 
persons  had  been  deceived  in  seeking  to  buy  one  medicine  for 
the  other."  This  was  not  the  proper  way  to  prove  the  fact.  If 
persons  were  deceived,  they  should  have  been  called  to  speak 
to  the  fact.  To  allow  Radam  to  state  the  facts,  or  to  state 
facts  from  which  such  a  conclusion  might  have  been  inferred, 
would  have  been  hearsay.  The  court  refused  to  allow  Radam 
to  state,  while  on  the  stand,  how  much  he  lost  by  reason  of  de- 
fendants having  offered  and  sold  their  medicine  in  Houston. 
If  there  was  error  in  this  ruling  as  assigned,  it  has  become 
wholly  immaterial,  plaintiff  having  failed  to  show  any  inter- 
ference with  his  rights  as  alleged,  and  the  court  having  so 
found. 

Plaintiff  set  up  the  grounds  upon  which  he  claimed  his 
trade-mark  and  labels  were  infringed,  and  that  the  infringe- 
ment was  fraudulent  and  wrongful,  but  he  did  not  specify  any 
loss  occasioned  to  him  in  his  sales  or  otherwise  because  of  the 
interference.  He  laid  his  damages  generally  at  twenty-nine 
thousand  dollars.  The  court  below  sustained  a  special  excep- 
tion to  the  claim  for  damages,  but  held  that  a  good  cause  of 
action  was  stated  for  injunction.  There  is  an  assignment  of 
error  that  such  ruling  striking  out  the  claim  for  damages  is 
error.  We  think  it  unnecessary  to  consider  the  question 
raised,  because  it  was  correctly  decided  by  the  court  that 
there  was  no  infringement,  fraudulent  or  otherwise,  upon 
which  damages,  if  specifically  alleged,  could  have  been  predi- 
cated. 

The  court  refused  to  allow  proof  of  the  reputation  of  the 
identity  of  the  two  medicines.  There  was  no  error  in  this, 
because, — 1.  The  identity  of  the  medicines  was  not  the  issue, 
but  only  the  similarity  of  the  trade-marks,  labels,  and  pack- 
ages; 2.  The  evidence  of  the  identity  of  the  medicines  would 
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be  inadmissible  to  prove  the  alleged  infringement  of  trade- 
mark, etc.,  unless  it  were  also  shown  that  the  similarity  in 
trade-marks  created  the  reputation. 

The  court  refused  to  allow  E.  W.  Baker  to  answer  the  ques- 
tion, What  representations,  if  any,  Mrs.  Reagan,  as  agent  of 
Dr.  Tobin,  made  at  Kyle,  Texas,  as  to  the  similarity  of  the 
two  medicines?  This  ruling  is  complained  of  by  assignment 
of  error.  Again  we  have  to  say  that  the  similarity  or  identity 
of  the  medicines  was  not  the  question  before  the  court.  Be- 
sides this,  the  bill  of  exceptions  does  not  disclose  the  answer 
that  would  have  been  made  to  the  question,  and  for  this  rea- 
son we  cannot  consider  the  assignment. 

Having  considered  all  the  important  questions  raised  by  the 
assignments  of  error,  and  finding  no  error,  we  conclude  the 
judgment  of  the  lower  court  should  be  affirmed. 


'  WinrxssBa  —  Expert  —  WHsy  mat  not  Testut.  —  It  does  not  require  an 
«zpert  to  give  testimony  concerning  the  sufferings  of  another:  Heddles  v.  Chi- 
tago  etc  R'y  Co.,  77  Wis.  228;  20  Am.  St.  Rep.  106.  Expert  testimony  is  not 
admissible  upon  a  question  which  the  court  or  jury  can  decide  upon  the  facts: 
Stumore  ▼.  Shaio,  68  Md.  11;  6  Am.  St.  Rep.  412;  Oraham  t.  Pennsylvania 
Co.,  139  Pa.  St.  149.  See  also  extended  note  to  Hammond  v.  Woodnuxn,  66 
Am.  Dec.  228-246. 

Tbadb-makks — UsB  OF  Cebtain  WoEDS  01  Wkll-known  Sionificancb. 
—  The  words  "/abriea  tohacoa  "  are  of  common  use  in  the  tobacco  trade,  and, 
■tanding  alone,  are  not  the  subject  of  a  trade-mark:  Soils  Cigar  Co,  v.  Pom, 

16  CoL  388,  and  note.  The  words  "microbe  killer,"  used  in  their  ordinary 
MUse,  cannot  constitute  a  trade-mark:  Alf  <&  Co.  v.  Badam,  77  Tex.  530;  19 
Am.  St.  Rep.  792,  and  note.  The  words  "gold  medal"  on  a  manufactured 
article  cannot  be  protected  as  a  trade-mark:  Taylor  v.  OilUes,  59  N.  T.  331; 

17  Am.  Rep,  333.  The  term  "  Moline,"  on  a  plow,  is  generic.  Moline,  being 
the  name  of  the  place  where  the  plow  is  manufactured,  is  not  susceptible  of 
exclusive  use  as  a  trade-mark:  Gandee  v.  Deere,  54  111.  439;  6  Am.  Rep.  125. 
The  name  "Antiquarian  Book  Store  "  cannot  be  appropriated  as  a  trade- 
mark: Ckoynsld  v.  Cotven,  39  CaL  501;  2  Am.  Rep.  476.  See  extended  note  to 
Partridge  v.  Mench,  47  Am.  Dec.  284-299.  There  can  be  no  trade-mark  right 
in  a  word  or  symbol  which  merely  indicates  the  name  or  quality  of  the  arti* 
«le:  Appeal  of  Laughman,  128  Pa.  St.  I. 

Trade-marks  —  Infringement  or  —  Intent  to  Defraud.  —  When  a 
trade-mark  is  calculated  to  deceive,  an  intention  to  deceive  will  be  pre- 
sumed, and  an  injunction  to  prevent  its  use  will  be  granted:  El  Modello  etc. 
Co.  V.  Goto,  25  Fla.  886;  23  Am.  St.  Rep.  537,  and  note;  PraU's  Appeal,  117 
Pa.  St.  401;  2  Am.  St.  Rep.  676,  and  note;  Heinz  v.  Brueckmxinn,  134  Pa.  St 
495;  Sverry  v.  Perdtal  Milling  Co.,  81  CaL  252.  See  Liggett  etc  Tobacco  Co. 
▼.  Bdd  Tobacco  Go.,  104  Mo.  53;  24  Am.  St.  Rep.  313,  and  note. 
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Smith  v.  Perkins. 

[81  Tbxas,  162.] 

ExKCtmoM  Salks.  —  Purchase  of  land  at  pablio  aactioa  by  a  Jastioe  of  th» 
peace  who  issaed  the  ezeoution  under  which  it  waa  sold  will  not  make 
the  sale  void. 

BxKCDTioN  Sales — Annulmskt. — JcsnoB  or  Pbaob  has  No  Jcrtsdio- 
TiON  to  entertain  a  motion  or  original  suit  to  set  aside  •  regular  or 
voidable  execution  sale  of  land  for  fraud,  irregularity,  or  gross  inade* 
qnacy  of  price,  after  the  sale  has  been  completed  and  a  deed  delivered 
to  the  purchaser  under  process  from  his  court.  In  such  cases,  resort 
must  be  had  to  the  district  court  of  the  county  in  which  the  land  is  situ* 
ated. 

ExBCDTiON  roB  CosTS  is  properly  issued  in  the  names  of  the  parties  to  th* 
suit,  instead  of  the  names  of  the  officers  in  wliose  favor  the  costs  are 
adjudged. 

Execution  Sales. — Gross  Ikadequaot  ov  Priob  is  insufficient  by  itself 
to  vacate  an  execution  sale,  even  on  direct  attack,  though  it  may  b«  re> 
garded  as  strongly  indicative  of  fraud. 

Execution  Sales  —  Collateral  Attack.  —  In  an  action  of  trespass  to  try 
title,  by  a  plaintiff  who  claims  under  the  purchaser  at  execution  sale,  m 
plea  in  reconvention  by  defendant  in  possession,  who  claims  under  the 
defendant  in  such  execution,  seeking  to  avoid  such  sale  for  gross  inade* 
quacy  of  price,  without  making  either  the  execution  plaintiff  or  th» 
purchaser  thereunder  parties,  is  a  collateral  attack,  and  will  be  disre* 
garded  by  the  court. 

Kxecution  Sales  —  Judgments — Attack  —  Period  ot  Limitatioit.  —  Ten 
years  are  allowed  in  which  to  make  a  direct  attack  upon  proceeding* 
subsequent  to  judgment,  in  selling  land,  but  an  attack  upon  the  jndg* 
ment  itself  must  be  made  within  two  years  from  the  time  it  was  ren- 
dered. 

Laches  or  Stale  Demand  must  be  pleaded  in  the  lower  court  to  be  «Tail> 
able  on  appeal. 

Stephens  and  Herbert^  and  Sparks  and  Smithy  for  the  appel- 
lants. 

Jameson  and  Chambers,  and  Davis  and  Harris,  for  the  ap- 
pellees. 

Mark,  J.,  Section  A.  On  March  14,  1887,  appellants,  Fan- 
nie B.  Smith  and  W.  McB.  Smith,  filed  this  suit  in  the  dis- 
trict court  of  Montague  County  to  recover  of  appellees,  J.  S. 
and  Martha  Perkins,  220  acres  of  land  out  of  the  S.  & 
M.  G.  Railway  Company  Survey  No.  1,  situated  in  Monta- 
gue County,  Texas,  and  for  $1,000  damage.  The  appellees 
pleaded  not  guilty,  and  in  reconvention  that  they  were  in 
possession  and  owners  of  the  land  sued  for  by  a  regular  chain 
of  title  from  the  heirs  of  E.  J.  Jones,  deceased,  to  appellee 
M.  C.  Perkins,  the  wife  of  J.  8.  Perkins;  that  appellants  had 
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a  fraudulent,  void,  and  pretended  claim  to  the  land,  and  that 
plaiutififs  claimed  the  land  under  judgment  rendered  in  a 
justice  court  of  Clay  County,  Texas,  by  J.  K.  Bass,  justice  of 
the  peace,  October  24,  1877,  in  favor  of  William  Watson  v. 
E.  J.  Jones,  for  $32.70,  and  costs;  that  execution  issued  upon 
said  judgment,  and  was  levied  upon  440  acres  of  land,  of 
which  the  land  in  controversy  is  a  part;  that  sale  was  made 
thereunder  the  first  Tuesday  in  May,  1878,  when  said  440 
acres  was  bid  in  by  J.  K.  Bass  for  the  sum  of  $5;  that  at 
date  of  sale  the  land  in  controversy  was  worth  $500;  that 
the  execution  under  which  sale  was  made  was  void,  because 
issued  by  Bass  for  his  own  and  other  costs  and  for  payment 
of  the  principal  judgment;  and  further,  because  said  land 
levied  on  was  pointed  out  and  purchased  by  Bass  while  he 
acted  as  justice  of  the  peace;  that  appellants,  through  their 
chain  of  title,  had  notice  of  such  facts;  that  Jones,  under 
whom  both  parties  claim,  died  intestate  in  the  year  1879. 
The  appellees  pleaded  further,  that  said  execution  was  void, 
because  issued  in  name  of  plaintiff  in  said  suit  instead  of  in 
name  of  officers  of  the  court,  praying  for  affirmative  judg- 
ment against  appellants  and  removing  cloud  froqi  title.  They 
also  tendered  in  court  the  amount  of  Bass's  bid  ($5),  with 
interest.  Appellants  and  appellees  both  claimed  the  land  in 
controversy  through  E.  J.  Jones  as  common  source.  The 
case  was  tried  before  the  court,  a  jury  being  waived,  which 
resulted  in  a  judgment  against  appellants  in  favor  of  appel- 
lees for  all  costs  incurred  in  the  prosecution  of  the  suit,  and 
judgment  in  favor  of  appellees  for  recovery  of  the  land  in  con- 
troversy, canceling  sale  of  the  440  acres  of  land  sold  by  the 
sheriff  to  Bass,  and  the  deed  made  to  Bass  by  the  sheriff,  from 
which  judgment  the  appellants,  by  appeal,  bring  said  cause  to 
this  court  for  review. 

The  matters  of  fact  set  forth  in  the  above  plea  in  reconven- 
tion of  the  defendants  were  proved,  and  the  court  below  held 
the  execution  sale  and  sheriff's  deed  to  be  void,  but  upon 
what  precise  ground  does  not  appear,  as  there  are  no  conclu- 
sions of  law  and  fact  in  the  record.  The  defendant  also 
pleaded  that  the  execution  and  sale  were  irregular  and  void, 
because  the  writ  of  execution  was  issued  to  the  county  of  Mon- 
tagift  before  any  had  been  issued  to  Clay  County,  where  the 
judgment  was  rendered. 

But  if  this  is  of  any  importance  under  the  circumstances  in 
which  the  question  is  now  raised  and  presented,  we  are  of  the 
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opinion  that  the  point  is  not  sustained  by  the  record.  As  we 
understand  from  the  statement  of  facts,  an  execution  was  is- 
sued to  Chiy  County  November  10,  1877,  "  returned  no  prop- 
erty," and  thereafter,  on  March  18,  1878,  another  writ  was 
issued  to  the  sheriff  of  Montague  County,  under  which  the  land 
was  sold  on  the  first  Tuesday  in  May  of  that  year.  Were  it 
otherwise,  we  are  of  the  opinion  that  it  would  have  been  at 
most  but  an  irregularity  insufficient  to  render  the  sale  void. 
It  was  admitted  that  the  appellants  purchased  the  land  sued 
for  and  a  part  of  the  land  sold  at  said  sheriff 's  sale  from  the 
purchaser  thereat,  J.  K.  Bass,  and  that  the  sheriff's  deeds  and 
the  deeds  to  appellants  were  duly  recorded  prior  to  any  right 
or  title  to  the  land  acquired  by  appellees.  It  was  also  ad- 
mitted that  appellees  claim  title  to  the  land  by  deeds  executed 
October  12,  1885,  from  the  sole  surviving  heirs  at  law  of  said 
E.  J.  Jones,  the  defendant  in  the  execution,  and  that  the  ap- 
pellees "  were  in  possession  of  the  land  in  controversy  at  the 
date  of  the  filing  of  this  suit."  It  was  further  conceded  that 
plaintiff's  vendor,  J.  K.  Bass,  the  justice  of  the  peace  who 
rendered  the  original  judgment  and  issued  the  execution,  was 
identical  with  the  J.  K.  Bass  who  purchased  the  land  under 
the  execution  at  the  sheriff's  sale,  but  there  is  no  admission 
that  plaintiffs  were  actually  advised  or  cognizant  of  that  fact. 
In  the  view  we  take  of  the  case,  it  is  unimportant  to  deter- 
mine whether  the  similarity  of  the  name  in  all  of  the  proceed- 
ings in  plaintiffs'  chain  of  title  was  sufficient  to  give  them 
notice  of  the  identity  of  the  person.  The  appellants'  assign- 
ments of  error  present  the  following  propositions,  so  far  as  need 
be  noticed,  viz.:  1.  That  the  court  erred  in  holding  that  the 
execution  sale  and  sheriff's  deed  thereunder  were  void,  or  even 
voidable;  2.  That  if  voidable  only,  the  defendants  should  not 
have  been  allowed  to  impeach  them  in  this  suit,  because  the 
attack  upon  them  is  not  made  in  any  direct  mode  recognized 
by  law,  but  is  collateral  only,  and  because  no  attack  thereupon 
was  made  by  any  party  at  interest  within  the  time  allowed  by 
law.  It  does  not  appear  that  E.  J.  Jones,  or  any  one  else,  ever 
instituted  any  proceedings  whatever  to  vacate  or  set  aside  the 
execution,  the  sale  of  the  land,  or  the  sheriff's  deed  thereunder, 
or  objected  to  the  same  in  any  court  before  the  plaintiffs  in- 
stituted this  suit.  The  first  attack,  therefore,  upon  these  pro- 
ceedings was  made  by  the  appellees  in  their  above  plea  in 
reconvention,  which  was  filed  on  the  second  day  of  October, 
1888,  more  than  ten  years,  in  fact,  after  the  sale  of  the  land  by 
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the  sheriff  of  Montague  County  to  J.  K.  Bass,  Esq.  It  is  ap- 
parent from  the  statement  of  the  case  that  if  the  execution 
and  sale  of  the  land  to  said  Bass  are  yoid,  the  judgment  be- 
/low  should  be  affirmed,  because  in  that  contingency  these 
proceedings  would  be  ineffectual  to  pass  the  legal  title,  which 
would  of  course  have  remained  in  the  execution  debtor, 
C.  J.  Jones,  and  at  his  death  descended  to  his  heirs  at  law, 
and  as  a  consequence,  the  defendants,  having  acquired  that 
title,  and  there  being  no  such  adverse  possession  as  would  sus- 
tain limitatioii,  could  not  only  attack  these  proceedings  collat- 
erally, but  wouJd  be  entitled  to  the  land  on  account  of  the 
inherent  strength  of  their  own  title.  But  we  are  unable  to 
perceive  any  reason  for  holding  these  proceedings  absolutely 
null  and  void.  If  the  court  below  so  held  because  Bass  was 
the  purchaser  at  the  execution  sale,  then  we  think  the  court 
erred  in  that  respect.  Nay,  more:  we  doubt  if  that  fact  would 
even  render  the  proceedings  voidable.  We  have  been  unable 
to  find  any  provision  of  law,  nor  has  any  been  cited,  that  for- 
bids a  justice  of  the  peace  from  purchasing  property  sold  at 
public  vendue  on  an  execution  issued  by  him  in  a  suit  tried 
by  him.  There  is  manifest  indelicacy  and  impropriety  in  the 
act,  yet  we  cannot  find  that  it  is  in  contravention  of  any  law. 
If  that  oflficer  had  been  required  by  law  to  make  the  sale,  or 
to  see  to  its  regularity,  or  to  confirm  it  afterward,  the  case 
might  and  probably  would  be  very  diflerent,  as,  for  example,  a 
purchase  by  a  probate  judge  at  an  administrator's  sale  ordered 
by  him:  Livingston  v.  Cochran^  33  Ark.  294.  But  none  of 
these  duties  were  imposed  by  law  upon  the  justice  of  the 
peace.  After  the  judgment  rendered  by  him  became  final  by 
the  lapse  of  the  time  in  which  he  could  grant  a  new  trial,  the 
matter  was  no  longer  under  his  control.  The  subsequent  acts 
of  issuing  execution  and  taxing  costs,  etc.,  were  purely  minis- 
terial. By  virtue  of  his  office  he  had  no  control  over  the  sale 
or  the  terms  thereof.  When  the  sale  is  completed  and  the 
deed  delivered  by  the  sheriff,  the  title  to  the  land  ordinarily  in 
such  cases  vests  in  the  purchaser,  independent  of  and  without 
•  any  further  act  of  the  justice  of  the  peace  or  of  his  court. 

But  it  is  contended  that  a  motion  to  set  aside  the  sale  for 
fraud  or  irregularities  could  have  been  made  in  his  court,  and 
that  he  thus  disqualified  himself  from  sitting  in  the  trial 
of  the  motion.  If  this  view  is  correct,  we  do  not  know  that 
this  would  have  made  the  sale  void,  but  we  do  not  believe  that 
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the  position  can  be  successfully  maintained  that  a  court  of 
a  justice  of  the  peace  has  jurisdiction  to  entertain  a  motion 
and  set  aside  an  execution  sale  of  land  after  it  has  been  com- 
pleted and  deed  delivered  to  the  purchaser.  We  have  already 
eaid  that  the  effect  of  such  sale  is  to  vest  the  title  to  the  land 
in  the  purchaser  if  the  sale  is  regular  or  only  voidable.  A  pro- 
ceeding having  for  its  object  the  destruction  of  all  the  evidences 
of  that  title  as  well  as  the  annulment  of  the  title  itself  would 
be  practically  a  suit  to  try  title  to  land  or  remove  cloud  there- 
from, or  at  least,  when  the  ground  of  the  motion  is  fraud  and 
gross  inadequacy  of  price,  would  be  an  appeal  to  the  equity 
powers  and  jurisdiction  of  the  court.  Of  duch  proceedings, 
whether  by  motion  or  original  suit,  we  do  not  believe  that 
justice  courts  have  jurisdiction.  They  have  never  been  re- 
garded as  "high  courts  of  chancery,"  nor  allowed  in  this  state 
to  try  title  to  land  or  remove  cloud  from  title  thereto.  In  such 
cases,  resort  must  be  had  to  the  district  court  of  the  county 
where  the  land  is  situated:  Const.  1875,  art.  5,  sec.  8;  art. 
1198,  sec.  13;  Hickman  v.  Stewart,  69  Tex.  255,  and  authori- 
ties cited. 

We  conclude  that  the  sale  of  the  land  to  J.  K.  Bass  was  not 
void  for  that  reason,  nor  is  there  any  other  sufficient  reason 
shown  that  would  render  it  void.  Was  it  even  voidable?  The 
only  other  irregularity  alleged  is,  that  the  execution  for  costs 
was  issued  in  the  names  of  the  parties  to  the  suit  instead  of 
the  names  of  the  officers  in  whose  favor  the  costs  were  ad- 
judged. This  was  proper,  and  was  not  even  an  irregularity: 
Freeman  on  Executions,  sec.  21;  Hudson  v.  MorriaSj  55  Tex. 
604.  It  will  be  presumed  that  the  execution  was  issued  with 
the  consent  of  the  plaintiff  unless  the  contrary  is  shown:  Hud- 
son  V.  Morriss,  55  Tex.  604.  Nothing  is  therefore  left  the  de- 
fendants to  avoid  the  sale  but  the  gross  inadequacy  of  the 
price  bid  and  paid  by  Bass  for  the  land.  That  alone  has  been 
repeatedly  held  insufficient  to  vacate  the  sale,  even  on  direct 
attack,  though  it  may  be  regarded  as  strongly  indicative  of 
fraud:  12  Am.  &  Eng.  Ency.  of  Law,  235-238;  Allen  v.  Pier- 
eon,  60  Tex.  604;  Pearson,  v.  Flanagan,  52  Tex.  280, 352.  But  if 
we  concede  that  the  sale  was  voidable  on  the  ground  of  fraud 
implied  from  grossinadequacy  of  price,  etc.,  still  we  think  the 
attack  made  upon  it  by  the  appellees  in  their  plea  in  reconven- 
tion was  collateral,  and  ought  not  to  have  been  sustained  in  the 
court  below.    We  cannot  regard  that  plea  as  an  original  suit  or 
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equitable  proceeding  instituted  directly  and  for  the  sole  purpose 
of  vacating  the  execution  sale  and  sheriff's  deed  on  the  ground 
of  fraud,  to  which  all  of  the  parties  in  interest  should  be  made 
parties  to  the  suit,  though  expressions  of  opinion  may  be  found 
to  that  effect  in  some  of  the  cases  reported.  Such  a  proceeding 
"would  be  a  direct  attack:  Freeman  on  Executions,  sec.  310.  All 
those  interested  in  the  sale  of  the  land,  or  to  be  afifected  by  the 
vacating  of  the  proceedings,  were  not  made  or  asked  to  be  made 
parties  to  the  suit  in  defendants'  cross-bill.  Neither  the  plain- 
tiff in  the  execution  nor  the  purchaser  Bass  was  impleaded, 
though  the  sale  of  the  entire  440  acres  was  declared  void: 
Freeman  on  Executions,  sees.  305,  306.  The  plaintiffs  had 
instituted  this  suit  as  one  of  ejectment  or  trespass  to  try  title, 
and  that  is  its  real  character.  The  defendants  attempted,  by 
their  cross-bill  (which  is  in  effect  an  independent  suit),  to  set 
aside  and  annul  certain  process  and  the  proceedings  there- 
under emanating  from  another  court.  The  plea  of  reconven- 
tion is  therefore  not  only  collateral  to  the  present  suit,  but  is 
also  a  collateral  proceeding,  in  so  far  as  it  seeks  to  invalidate 
and  set  aside  the  proceedings  taken  in  pursuance  of  the  judg- 
ment and  process  of  the  justice  court.  The  proper  and  direct 
remedy,  supposing  them  to  have  the  same  right  as  Jones  had, 
would  have  been  by  motion  or  original  suit  in  the  proper  court 
having  jurisdiction  of  such  matters.  Their  actual  possession 
of  the  land  did  not  alter  the  case:  Haakina  v.  Wallet^  63  Tex. 
218;  Freeman  on  Executions,  sec.  310;  Owen  v.  Navasota,  44 
Tex.  517;  Walet  v.  Raskins,  68  Tex.  423;  2  Am.  St.  Rep. 
501.  In  the  case  of  Haskins  v.  Wallet,  63  Tex.  218,  it  is  said 
that  "  if  we  regard  the  present  action  as  an  action  at  law 
merely  (trespass  to  try  title),  then  the  plaintiff  cannot  recover 
unless  the  sheriff's  deed  under  which  the  defendants  claim  is 
absolutely  void.  If  it  be  merely  voidable,  the  court  will  not 
disregard  it  in  a  collateral  proceeding."  This  is  a  correct 
statement  of  the  rule,  though  made  in  a  case  where  the  attack 
appears  to  have  been  direct:  Murchison  v.  White,  54  Tex.  85; 
Freeman  on  Executions,  sees.  29,  309,  310,  339,  351;  Ayres  v. 
Duprey,  27  Tex.  593;  86  Am.  Dec.  657;  Boggess  v.  Howard, 
40  Tex.  158. 

Tl»  judgment  therefore  rendered  in  the  court  below  is  incor- 
rect, and  should  be  reversed  and  rendered  as  requested  by  the 
appellants.  This  renders  it  unnecessary  to  make  any  authori- 
tative ruling  on  the  question  of  laches,  which  has  been  die- 
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oussed  by  both  parties,  though  it  does  not  appear  that  th^ 
appellants  interposed  this  defense  in  any  way  in  the  court 
below.  This  it  seems  they  should  have  done  in  some  mode  to 
be  entitled  to  the  benefit  of  the  plea  of  laches  or  of  stale  de- 
mand: Hensel  v.  Kegans,  79  Tex.  347;  Bullock  v.  Smithy  72 
Tex.  549.  We  are  relieved  also  of  deciding  whether  a  proper 
proceeding  to  set  aside  a  sale  under  execution  and  sheriff's 
deed  to  land,  on  the  ground  of  irregularities  and  inadequacy  oi 
price,  must  be  brought  within  two  years,  as  contended  by  ap- 
pellants, or  within  ten  years,  supposing  of  course  that  the  sub- 
sequent purchaser  has  notice  of  the  fraud  and  irregularities. 
It  would  seem  that  where  the  attack  is  not  upon  the  judgment 
itself,  but  only  upon  the  subsequent  proceedings  eventuating 
in  the  sale  of  the  labd,  the  longer  period  has  been  allowed  for 
a  direct  proceeding  in  equity;  otherwise  if  the  judgment  is 
sought  to  be  reviewed  and  set  aside,  and,  as  a  consequence,  the 
subsequent  proceedings  thereunder:  Murchiaon  v.  White,  64 
Tex.  85;  Kleinecke  v.  Woodward,  42  Tex.  311;  Walet  v.  Baa- 
kins,  68  Tex.  418;  2  Am.  St.  Rep.  501.  Deducting  one  year 
on  account  of  the  death  of  E.  J.  Jones  in  1879  (there  being  no 
executor  or  administrator  of  bis  estate),  less  than  ten  years 
had  intervened  in  legal  contemplation  between  the  date  of  the 
sale  of  the  land  and  the  filing  of  defendant's  plea  in  reconven- 
tion: Rev.  Stats.,  art.  3217. 

For  the  other  reasons  assigned,  we  conclude  that  the  judg- 
ment should  be  reversed  and  here  rendered  for  the  appellants, 
so  as  to  allow  them  to  recover  of  the  appellees  the  220  acres  of 
land  described  in  plaintiffs'  petition,  and  all  costs  of  this  appeal, 
and  those  that  have  accrued  in  the  district  court. 


ExxovnoK  Sales  —  IirADCQUAor  or  Prigs  as  Ground  tor  Sirniro  Asidb. 
—  OroH  inadequacy  of  price  alone  is  not  aafficient  to  set  aside  a  sale  under 
execution,  unless  the  proceedings  are  tainted  with  fraud:  Smith  v.  Uuntoon,. 
134  111.  24;  23  Am,  St.  Rep.  646;  Weaver  v.  Nugent,  72  Tex.  272;  13  Am.  St. 
Rep.  792,  and  note;  Swires  v.  Brotherline,  41  Pa.  St.  135;  80  Am.  Dea  601^ 
and  note;  MorUae  v.  IngliB,  46  N.  J.  Eq.  306;  Colliiu  ▼.  Smith,  76  Wis.  392. 

ExECunoK  Salm  —  Collatiral  Attack  or.  —  An  order  confirming  » 
judicial  sale  is  not  subject  to  collateral  attack:  Wilcox  ▼.  Rahen,  24  Neb.  368; 
8  Am.  St.  Rep.  207.  A  court  of  equity  will  not  set  aside  a  sheriff's  deed  ia 
a  collateral  action  commenced  for  that  purpose.  It  must  be  attacked  directly 
in  the  court  where  the  judgment  was  rendered:  Bole$  t.  Johnson,  23  Oal.  226; 
83  Am.  Dec.  Ill,  and  note.  An  irregularity  of  process  cannot  be  qnestioaed 
collaterally  by  a  stranger  to  a  sale  under  execution:  Durham  ▼.  Heaton,  28' 
m.  264;  81  Am.  Dec.  275.  A  judgment  creditor  cannot  attack  a  sale  col- 
laterally for  irregularities:  Ribelin  v.  Peugh,  126  Ind.  216. 
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ExKcuTioN  Sales  —  Laches.  —  Several  years'  delay  of  a  motion  to  set  aside 
an  execution  sale  because  made  at  aa  under-valae  will  bar  relief,  where  the 
plaiiititi'  bad  sufficient  knowledge  of  the  facts  to  pat  him  on  inquiry:  Daniel 
T.  ModaweU,  22  Ala.  365;  58  Am.  Deo.  260.  Belief  granted  by  courts  of 
equity  in  avoiding  execution  sales  is  not  limited  to  the  period  provided  by 
statute  for  courta  of  law:  Blight  ▼.  ToUn,  7  T.  a  Mon.  612;  18  Am.  Deo. 
219. 


Welsh  v,  Morris. 

[81  TexAS,  159.] 
PaBTNXBSHIP  — BrXAOH  of  FiBM  CoNTHACT  BT  iNDrVTDtTAL  MElfBKB —  EVI* 

DBNCJt  —  Dahaois.  —  An  agreement  by  a  partnership  not  to  engage  in 
business  in  the  same  town  in  opposition  to  its  vendee  is  binding  upon  it» 
members  individually;  and  in  an  action  against  one  of  them  for  a  breach 
of  the  contract,  evidence  of  the  amount  of  business  done  by  him  subse- 
quently to  the  breach  is  admissible  aa  a  basis  upon  which  to  estimate 
damages. 
Paktnership  —  Bbeach  07  FiBM  Contract  bt  Individual  Meubib  —  Iir> 
JUNCTION.  —  The  recovery  of  damages  against  a  party  for  breach  of  a 
contract  made  by  a  partnership  of  which  he  was  then  a  member  is  no 
ground  for  refusing  an  injunction  against  a  subsequent  breach  of  anoh 
contract. 

Standifer  and  MoseUy,  for  the  appellants. 

W.  W.  Wilkim  and  Maugha  and  Peck,  for  the  appellee. 

Henry,  A.  J.  This  suit  was  brought  by  the  appellee  against 
M.  Welsh,  R.  W.  Welsh,  and  N.  W.  Welsh,  to  recover  damages, 
and  to  enjoin  them  from  conducting  business  as  undertakers 
in  the  city  of  Denison.  The  cause  was  tried  without  a  jury, 
and  a  judgment  was  rendered  in  favor  of  the  defendants  R.  W. 
Welsh  and  N.  W.  Welsh,  and  for  the  plaintiff  against  the  de- 
fendant M.  Welsh  for  the  sum  of  two  hundred  and  fifty  dollars, 
and  enjoining  him  from  engaging  in  the  business  of  an  under- 
taker in  the  said  city  while  the  plaintiff  should  there  continue 
to  conduct  such  business. 

Plaintiff's  cause  of  action  was  based  upon  the  following 
written  agreement: — 

"  Denison  City,  Texas,  March  13,  1885. 
**  To  all  whom  it  may  concern: 

"  We  have  this  day  bargained  and  sold  to  S.  B.  Morris  our 
entir^tock  of  undertaker's  goods  for  value  received,  including 
insurance  and  rent  to  April  1, 1885,  and  we  further  agree  not  to 
start  the  undertaking  business  in  Denison  City,  Texas,  so  long 
as  the  said  S.  B.  Morris  is  in  the  business.      Welsh  Bros." 

Am.  St.  Rbp.,  Vou  XXVI.  -  61 
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The  judge  filed  conclusions  of  law  and  fact,  which  were  ex- 
cepted to  by  the  defendant  M.  Welsh. 

The  record  contains  a  statement  of  facts,  from  which  it  ap- 
pears, in  addition  to  the  above  agreement,  that  plaintifif  com- 
menced business  in  the  city  of  Denison  as  an  undertaker  on 
the  thirteenth  day  of  March,  1885,  he  having  then  purchased  the 
stock  of  Welsh  Brothers,  a  firm  composed  of  M.  Welsh  and  R, 
W.  Welsh,  as  shown  by  said  written  agreement;  that  after  he 
sold  out,  defendant  M.  Welsh  moved  to  Sedalia,  Missouri,  where 
he  engaged  in  the  same  business  until  March,  1886,  at  which 
lime  he  returned  to  Denison,  bringing  with  him  a  third  brother, 
N.  W.  Welsh,  and  that  the  said  M.  and  N.  W.  Welsh  had 
opened  an  undertaking  business  in  said  city,  under  the  firm 
name  of  Welsh  Brothers;  that  at  first  M.  Welsh  was  a  partner 
in  said  business,  but  shortly  after  this  suit  was  brought  he 
Bold  his  interest  in  it  to  his  brother,  N.  W.  Welsh,  and  about 
that  time  the  firm  name  was  changed  from  "Welsh  Brothers" 
to  "N.  W.  Welsh  ";  that  afterward  M.  Welsh  conducted  a  small 
furniture  business  in  the  house  in  which  his  brother  was  con- 
ducting the  undertaking  business,  and  assisted  his  brother  in 
conducting  the  undertaking  business. 

Plaintiff  testified  that  he  believed  that  the  Welshes  had 
done  about  three  thousand  dollars'  worth  of  business  since 
they  reopened  in  Denison;  that  he,  plaintiff,  had  cleared  about 
twelve  hundred  or  fifteen  hundred  dollars  out  of  his  business 
the  first  year  after  buying  out  Welsh  Brothers,  and  had 
cleared  about  the  same  amount  yearly  after  the  Welshes  re- 
sumed business  in  said  city;  that  he  thought  M.  and  N.  W. 
Welsh  had  cleared  about  fifteen  hundred  dollars  after  they 
resumed  business. 

The  defendant  objected  to  the  admission  of  the  testimony 
of  plaintiff  with  regard  to  the  value  of  the  business  transacted 
by  the  defendants,  upon  the  ground  that  it  was  not  "  a  proper 
measure  of  the  damage  sustained  by  the  plaintiff." 

We  think  the  evidence  was  properly  admitted.  The  facts 
stated  were  circumstances  tending  to  show  that  plaintiff  was 
damaged,  and  the  amount  of  his  damage.  The  fact  that  the 
parties  included  in  their  contract  a  stipulation  that  the  Welsh 
Brothers  should  not  conduct  business  while  the  plaintiff  was 
engaged  in  it  shows  that  they  believed  the  conditions  to  be 
such  as  to  make  it  of  advantage  to  the  plaintiff  that  the 
Welsh  Brothers  should  desist  from  it.  It  is  reasonable  to 
eonolude  that  the  disadvantage  to  plaintiff  of  their  conducting 
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euch  buisness  bore  some  proportion  to  the  volume  and  value 
of  the  business  transacted  by  them. 

It  is  contended  that  the  court  erred  in  finding  as  a  fact  that 
Welsh  Brothers  resumed  business  in  the  summer  of  1885.  It 
is  true  that  that  statement  is  included  in  the  finding,  and  that 
it  is  contrary  to  the  evidence  on  the  point,  which  was  that  they 
did  not  so  resume  until  the  spring  of  1886. 

The  appellant  filed  a  motion  for  a  new  trial,  and  it  would 
have  been  proper  for  him  to  have  then  called  the  attention  of 
the  court  to  the  error  in  the  date,  so  that  it  could  have  then 
corrected  the  amount  of  the  recover}',  if  it  was  at  all  afiected 
by  the  mistake  as  to  the  true  date.  No  mention,  however,  was 
made  in  the  motion  for  a  new  trial  of  the  objection  now  urged. 
We  think  it  is  evident,  however,  that  the  mistake  could  not 
have  exercised  an  influence  upon  the  result  in  any  way.  The 
only  predicate  for  the  amount  of  the  judgment,  or  for  any 
judgment,  is  in  the  evidence  of  the  amount  of  business  trans- 
acted by  the  defendants,  and  the  total  profits  realized  by 
them  from  it.  As  will  be  seen  in  the  statement  we  have  given 
of  the  facts  proved,  that  evidence  had  no  reference  to  any 
dates,  but  related  to  such  period  of  time  only  as  the  defend- 
ants had  been  actually  engaged  in  the  business.  As  the  evi- 
dence only  tended  to  prove  the  amount  of  business  transacted 
and  of  profit  made,  the  particular  date  of  its  beginning  was 
of  no  importance,  and  the  court  doubtless  so  treated  it,  which 
was  the  cause  of  the  discrepancy  between  the  testimony  and 
the  conclusion. 

We  cannot  agree  with  appellant  in  his  contention  that  the 
obligation  not  to  resume  business  bound  the  firm  of  Welsh 
Brothers  only,  and  not  its  members  as  individuals.  It  oper- 
ated upon  them  as  individuals  as  well  as  a  firm. 

It  is  contended  that  the  evidence  did  not  show  that  plaintiflf 
was  damaged  any,  and  if  any,  how  much,  and  that  there  was 
no  evidence  to  support  a  judgment  for  $250.  The  only  evi- 
dence upon  the  issue  was  that  given  by  the  plaintiflf  himself. 
If  he  overestimated  the  amount  of  business  transacted  by  the 
defendants,  or  the  profit  realized  from  it  by  them,  they  seem 
to  have  been  in  a  situation  to  make  the  evidence  more  ex- 
act, oi^to  correct  it  if  it  was  untrue,  and  no  reason  is  apparent 
why  they  did  not  do  so.  There  are  other  facts  which  would 
eeem  to  have  been  susceptible  of  proof,  which  would  have 
made  the  case  clearer,  and  it  would  have  been  more  sat- 
isfactory if  they  had  been  proved;  but  the  entire  omission  to 
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offer  other  evidence  by  the  defendants  being  unexplained  in- 
dicates that  a  fuller  development  of  the  circumstances  would 
not  have  helped  them  in  the  issues  of  the  fact,  and  amount 
of  plaintiff's  damage.  It  is  true  that  the  evidence  shows  that 
the  profits  of  the  business  of  plaintiff  were  as  great  after  ap- 
pellant resumed  business  as  they  had  been  before,  but  that 
does  not  prove  that  his  profits  were  not  less  by  reason  of  tho 
business  done  by  appellant  than  they  would  otherwise  have 
been.  It  was  not  necessary,  in  order  to  support  the  judgment 
rendered,  to  hold  that  the  amount  of  the  damage  to  plaintiff 
is  the  exact  amount  of  profit  gained  by  the  appellant. 

We  are  not  informed  by  the  record  by  what  process  the 
court  reached  the  exact  result  shown  by  the  judgment,  but  we 
are  of  the  opinion  that  the  judgment  is  not  so  contrary  to  or 
unsupported  by  the  evidence  as  to  make  it  our  duty  to  set  it 
aside.  Plaintiff's  recovery  for  damages  already  sustained,  on 
account  of  the  breach  of  contract,  was  not  a  reason  for  refufh 
ing  him  an  injunction  protecting  him  for  the  future. 

The  judgment  is  affirmed. 

'  pABTNKBSHir — CoMTRAOTS    Of,   MOT    AWTMOtED    BT  AOTS  OV  LfSIVIDVAI. 

Pabtnbbs.  —  On*  member  of  a  firm  oannot,  by  his  individual  contract,  rarj 
or  affect  the  joint  obligations  which  have  b^en  already  incurred.  He  oa» 
only  bind  himself  thereby:  Detroit  r.  Bobinton,  42  Mich.  198. 


Heiliomann  V.  Boss. 

[81  Texas,  222.] 

BviDMwa — DiOBU  ow  Proof  Rkqdibxd  im  Cnm.  Acmoir  Ixvolvzh*  Oexu- 
INAL  Act.  —  In  an  action  to  recover  damages  for  the  malicious  poisoning 
of  dogs,  the  facta  alleged  need  only  be  proved  by  a  preponderanoe  of  the 
eridence,  although  they  also  involve  a  criminal  act. 

Ikstruotionb  A8  to  Damaobs.  — A  submission  to  the  jury  of  the  question  of 
actual  and  exemplary  damages  in  one  general  charge  is  not  reversible 
error,  in  the  absence  of  a  request  and  refusal  of  a  special  charge  correct* 
ing  the  error. 

JuBT  Trial  —  iNffTRUonoHB  as  to  Damaoks. — Where  the  verdict  of  th» 
jury  is  for  a  less  amount  than  could  be  properly  assessed  under  the  evi< 
dence  and  pleadings,  an  instruction  that  they  could  not  return  a  verdict 
for  more  than  a  certain  amount  is  a  harmless  error. 

IN8TBUCTI058  —  Verdicjt  —  Damaqks.  —  When  a  jury  is  not  charged  sepa- 
rately as  to  actual  and  exemplary  damages,  a  verdict  for  a  gross  sum, 
without  specification  as  to  whether  it  is  actual  or  exemplary  damages, 
is  not  reversible  error. 

DoM  AS  Pbopbbtt  —  Daji AOBS.  —  Dogs  are  property,  and  the  owner  may 
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recover  damages  against  a  trespasser  injoring  them,  althoagh  they  hare 

no  market  value. 
Doos  AS  Pkofebtt  —  Yalus  how  Estimated.  —  The  valae  of  a  dog  may 

be  either  hia  market  value,  or  some  special  or  peculiar  value  to  bis  owner, 

to  be  ascertained  by  reference  to  the  usefulness  and  services  of  the  dog. 
Doas  —  Etidsnok  of  Valck.  —  In  an  action  to  recover  for  a  malicious  in- 

jury  to  dogs,  evidence  that  they  were  useful  and  of  special  value  to  the 

owner  will  sustain  a  recovery,  although  they  are  not  shown  to  have  had 

any  market  value. 

Oscar  Bergstrom^  for  the  appellant. 
J.  M.  Copelandf  for  the  appellees. 

Fisher,  J.,  Section  B.  This  case  originated  in  the  justice 
court,  and  was  tried  on  appeal  in  the  district  court  of  Bexar 
County  at  its  February  term,  1889,  when  judgment  was  ren- 
dered in  appellees'  favor  against  appellant  for  the  sum  of 
eeventy-five  dollars  and  costs  of  suit.  No  written  pleadings  are 
in  the  record,  except  a  statement  of  appellees'  demand,  wherein 
they  charge  that  appellant  wickedly  and  maliciously  poisoned 
five  dogs,  for  which  they  ask  a  recovery  of  damages  against 
appellant  in  the  sum  of  twenty-five  dollars  for  each  of  said 
dogs  as  actual  damages,  and  seventy-five  dollars  exemplary 
damages. 

Appellant  assigns  as  error  the  refusal  of  the  court  to  instruct 
the  jury,  upon  his  request:  "  You  are  further  instructed  that 
the  claim  of  plaintiflFs  is  based  upon  acts  which  if  true  would 
constitute  a  criminal  offense,  and  before  you  can  find  for  the 
plaintiffs,  you  must  find  from  the  evidence  beyond  a  reasonable 
doubt  that  defendant  poisoned  the  dogs  sued  for,  and  if  there 
is  any  reasonable  hypothesis  upon  which  the  poisoning  can  be 
.  explained  except  that  the  defendant  did  it,  or  that  some  other 
person  than  defendant  might  have  poisoned  them,  then  you 
will  find  for  defendant." 

We  know  of  no  decision,  and  none  is  cited,  that  would  jus- 
tify the  court  in  giving  this  charge.  There  is  no  force  in  the 
position  that  because  the  facts  of  this  case  may  involve  a 
criminal  act  there  should  be  a  greater  or  more  certain  degree 
of  proof  than  is  required  in  other  civil  actions.  A  party  hold- 
ing the  aflBrmative  of  an  issue  is  only  required  to  adduce  such 
3.  preponderance  of  evidence  as  will  satisfy  the  minds  of  the 
jury%f  the  truth  of  the  facts  in  issue.  As  said  by  the  court 
in  the  case  of  Sparks  v.  Dawson,  47  Tex.  145,  "  to  require  the 
facts  to  be  established  by  evidence  with  that  absolute  certainty 
which  fixes  in  the  mind  of  the  jury  a  conviction  that  excludes 
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all  reasonable  doubt  of  their  existence  is  a  rule  not  applicable 
to  this  or  any  other  civil  case."  The  court  did  not  err  in  re- 
fusing to  give  the  charge. 

The  second  assignment  presented  by  appellant  affirms  that 
the  court  erred  in  the  third  subdivision  of  its  charge,  because 
the  jury  was  authorized  to  find  a  verdict  against  defendant  for 
exemplary  damages,  and  suggests  to  them  that  the  court  be- 
lieves the  sura  of  seventy-five  dollars  is  a  proper  amount  there- 
for. The  charge  complained  of  reads:  "If  you  find  from  the 
evidence  that  defendant  intentionally  and  willfully  poisoned 
the  dogs  of  plaintiffs  as  charged,  or  any  one  of  said  dogs,  you 
will  find  a  verdict  in  favor  of  the  plaintiffs  for  the  actual 
market  value  of  the  dog  or  dogs  so  poisoned,  and  you  will,  in 
addition,  find  a  verdict  for  such  exemplary  damages  as  you 
may  deem  adequate,  not  exceeding  seventy-five  dollars.  If, 
however,  you  find  the  charge  of  plaintiffs  not  proved,  you  will 
find  for  the  defendant." 

In  this  connection,  the  court,  at  the  request  of  appellant, 
gave  the  following  charge:  "In  order  for  the  plaintiffs  to 
recover,  you  must  find  from  the  testimony  that  the  defendant 
poisoned  the  dogs,  and  that  they  were  the  property  of  plain- 
tiffs; that  the  dogs  were  of  some  pecuniary  value, — either  that 
they  had  some  market  value  at  which  they  would  sell,  or  that 
the  services  or  use  of  the  dogs  were  of  some  pecuniary  value. 
The  simple  opinion  of  a  witness  not  based  upon  any  facts  as 
to  market  value  or  use  of  the  dogs  is  not  sufficient." 

The  court  does  not  present  the  two  elements  of  damages 
separately,  but  submits  them  in  one  general  charge,  and  re- 
stricts the  jury  in  their  finding  not  exceeding  a  certain  amount. 
In  both  particulars  our  courts  have  repeatedly  deprecated  this 
practice,  but  while  this  is  true,  the  decisions  uniformly  hold, 
in  the  absence  of  a  special  charge  correcting  the  error,  that  it 
alone  is  not  sufficient  cause  for  reversal:  Newman  v.  Dodson, 
61  Tex.  98;  Brunswig  v.  White,  70  Tex.  512;  East  Line  etc. 
R.  R.  Co.  V.  Lee,  71  Tex.  541;  Brooke  v.  Cleric,  57  Tex.  109; 
Belo  V.  Wren,  63  Tex.  727;  Moehring  v.  HaU,  66  Tex.  241. 

If  the  verdict  of  the  jury  is  for  a  less  amount  than  they 
could  properly  find  under  the  evidence  and  pleadings,  an  in- 
struction that  informs  them  that  they  cannot  exceed  a  certain 
amount  could  result  in  no  injury,  and  i^  harmless  error:  East 
Line  etc.  R.  R.  Co.  v.  Lee,  71  Tex.  541.  The  assignment  is  not 
well  taken. 

Appellant  insists,  by  his  fourth  assignment  of  error,  that  th* 
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verdict  of  the  jury  is  insufficient  to  support  the  judgment,  be- 
cause it  does  not  specify  whether  they  find  actual  or  exemplary 
damages,  or  both,  or  how  much  of  either.  If  the  rule  that  the 
court  is  not  required  to  submit  the  issues  of  actual  and  exem- 
plary damages  separately  is  correct,  unless  requested  so  to  do, 
it  would  be  inconsistent  to  require  the  jury  to  make  separate 
findings  upon  issues  not  submitted.  This  assignment  is  gov- 
erned by  the  rule  discussed  under  the  one  preceding. 

The  appellant's  third  assignment  questions  the  suflBciency 
of  the  evidence  to  support  the  verdict  of  the  jury,  on  the 
;ground  that  the  dogs  poisoned  were  of  no  market  or  pecuniary 
value,  or  that  their  service  or  use  was  of  no  value  to  the  own- 
ers. Considering  the  evidence  under  this  assignment,  we  find 
that  appellees  lost  their  valuable  dogs  by  poison.  The  evi- 
dence that  connects  the  appellant  with  the  killing  of  the  dogs 
is  partially  circumstantial,  but  we  think  sufl&cient  to  show  his 
guilty  agency,  and  that  the  trespass  was  intentional  and  ma- 
licious. The  dogs  were  of  fine  breed  and  well-trained,  and 
one  of  the  Newfoundland  dogs  was  trained  to  signal  the  ar- 
rival of  any  person  at  appellee's,  who  could  tell  from  his  bark 
if  the  person  was  man,  woman,  or  child.  The  dogs,  so  testi- 
fies appellee,  were  worth  twenty-five  dollars  each,  and  she 
would  not  have  taken  double  that  sum.  Her  husband  paid 
five  dollars  for  one  when  young,  and  one  was  given  in  pay  for 
professional  services  rendered  by  appellee,  and  she  could  have 
sold  the  dogs  for  five  dollars  each,  but  would  not  have  taken 
fifty  dollars  each  for  them.  Great  pains  was  taken  in  raising 
them,  and  they  were  well  trained. 

The  authorities  well  state  that  dogs  are  property,  and  that 
an  owner  has  his  action  and  remedy  against  a  trespasser  for 
the  damages  resulting  from  injuries  inflicted  upon  them. 
Some  authorities  hold  that  dogs  have  no  market  value.  This 
may  be  relatively  true,  but  it  is  not  a  rule  that  will  govern  in 
all  cases.  It  may  be  diflBcult  in  the  majority  of  cases  to  as- 
certain the  market  value  of  a  dog,  but  such  a  result  may  in 
some  cases  be  accomplished.  The  special  charge  asked  by 
appellant  and  given  by  the  court  substantially  presents  the 
true  rule  in  determining  the  value  of  dogs.  It  may  be  either 
a  ma|)cet  value,  if  the  dog  has  any,  or  some  special  or  pecu- 
niary value  to  the  owner,  that  may  be  ascertained  by  reference 
to  the  usefulness  and  services  of  the  dog:  Ramsey  v.  Hurley, 
72  Tex.  200;  Brunswig  v.  White,  70  Tex.  504;  Uhlein  v.  Cro- 
mack,  109  Mass.  273;  Brent  v.  Kimball,  60  111.  213;  14  Am, 
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Rep.  35;  Perry  v.  Phipps,  10  Ired.  261;  51  Am.  Dec.  387; 
Parker  v.  Mise,  27  Ala.  483;  62  Am.  Dec.  776;  Harrington  v. 
Miles^  11  Kan.  483;  15  Am.  Rep.  355;  Cantling  v.  Hannibal 
etc.  R.  R.  Co.,  54  Mo.  386;  14  Am.  Rep.  476;  Spray  v.  Ammer- 
man,  66  111.  313;  Stickney  v.  Allen,  10  Gray,  355.  The  \&w 
recognizes  a  property  in  dogs,  and  for  a  trespass  and  infraction 
of  this  right  the  law  gives  the  owner  his  remedy.  The  wrong- 
doer cannot  escape  the  consequences  of  his  acts  by  saying  you 
have  suffered  no  damages,  for  the  law  implies  that  some  dam- 
ages result  from  every  illegal  trespass  or  invasion  of  another's- 
rights:  Parker  v.  Mise,  27  Ala.  483;  62  Am.  Dec.  776;  Brent 
v.  Kimball,  60  111.  213;  14  Am.  Rep.  35;  Champion  v.Vincent, 
20  Tex.  816.  There  is  no  evidence  in  this  case  that  the  dogs 
had  a  market  value;  but  the  evidence  is  ample  showing  the 
usefulness  and  services  of  the  dogs,  and  that  they  were  of  spe- 
cial value  to  the  owner.  If  the  jury  from  the  evidence  should  • 
be  satisfied  that  the  dogs  were  serviceable  and  useful  to  the 
owner,  they  could  infer  their  value  when  the  owner  by  evidence 
fixes  some  amount  upon  which  they  could  form  a  basis.  We 
cannot  say  that  the  verdict  in  this  case  is  not  based  upon  ac- 
tual damages,  and  when  the  evidence,  as  it  does  in  this  case, 
justifies  a  verdict  for  either  actual  and  exemplary  damages,  or 
both,  we  will  not  presume  that  the  finding  of  the  jury  was 
based  on  grounds  not  proper. 

We  find  no  error  in  the  record,  and  report  the  case  for  affirm- 
ance.   

Etidkitcx — Dbobsk  or  Proof  Rbquired  nr  Cmi.  Aotioitb  iKvoLTiiro 
Oriuinal  Aot.  —  Id  civil  actions  the  mere  preponderance  of  evidence  should 
prevail,  although  it  affirms  the  oommission  of  a  felony:  ifeoul  ▼.  Hutted,  62 
Conn.  63;  62  Am.  Rep.  654,  and  note;  BilU  v.  Goodyear,  4  Lea,  233;  40  Am. 
Rep.  6,  and  note;  Jonet  r.  Oreavet,  26  Ohio  St.  2;  20  Am.  Rep.  762,  and  note; 
Cataaauqua  Mfg.  Co.  ▼.  Hopkins,  141  Pa.  St.  30;  Oermania  etc.  Int.  Co.  v. 
Kletoer,  129  111.  699.  But  other  oases  proceed  upon  the  theory  that  in  a  civil 
action  for  damages  for  an  act  which  is  also  indictable  as  a  crime,  the  same  de- 
gree of  proof  is  required  to  establish  the  cause  of  action  as  would  warrant  a 
oonviction:  Barton  v.  Thompton,  46  Iowa,  30;  26  Am.  Rep.  131,  and  note; 
Biker  t.  Hooper,  35  Vt.  457;  82  Am.  Dec.  646.  See  Spraguer.  Dodge,  48  111. 
142;  95  Am.  Dec.  623,  and  extended  note;  Sinclair  r.  Jackeon,  47  Me.  102; 
74  Am.  Dec.  476,  and  note. 

Animals  —  Dooa  —  Propkrtt  iv. — The  right  of  property  in  dogs  haa 
always  been  recognized  by  the  common  law,  but  it  is  of  an  inferior  character  i 
to  that  in  other  domestic  animals:  Woolf  ▼.  Chalker,  31  Conn.  121;  81  Am. 
D«e.  176,  and  note.  The  property  in  dogs  is  such  that  the  owner  can  main, 
tain  an  action  against  one  killing  or  injuring  them:  WheatUy  v.  Harris, 
4  Sneed,  468;  70  Am.  Deo.  268,  and  extended  note;  Johnson  r.  MeConnell,  80 
CkL  545. 
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[81  Tkzas,  243.] 

Infants,  CoNTBiBtrroBT  Neoligenck  of,  Qcestiok  of  Pactt.  —  The  ques- 
tion whether  or  not  the  mind  of  a  boy,  ten  years  of  age,  is  sufficiently 
mature  to  make  him  responsible  for  his  contributory  negligence  is  a 
question  of  fact  for  the  jury;  and  should  not  be  decided  by  the  court  on 
demurrer,  even  when  the  petition  admits  that  he  had  sufficient  intelli- 
gence to  contract  for  his  passage,  and  knew  of  the  movements  of  the  train 
on  which  he  was  a  passenger. 

Kbgliqenob  towa&d  Minor  Passenger.  —  Where  a  child,  ten  years  of 
age,  is  compelled,  through  the  negligence  of  a  railroad  conductor,  to 
jump  from  a  train  on  which  he  is  a  passenger,  or  be  carried  past  his 
destination,  his  contributory  negligence  in  so  jumping  will  not  relieve 
the  company  of  liability,  unless  he  was  of  sufficient  intelligence  to  be 
responsible  for  his  own  acts. 

JVta;,  Story,  and  Story,  and  J.  W.  Campbell,  for  the  appellant 

Thomas  McNeal,  for  the  appellee. 

CoLLABD,  J.,  Section  A.  This  suit  was  brought  by  John 
Avey  as  next  friend  of  his  son  Silas  John  Avey,  a  minor, 
about  ten  years  of  age,  against  the  Galveston,  Harrisburg,  and 
San  Antonio  Railway  Company,  for  damages  for  personal  in- 
juries occasioned  by  alleged  negligence  of  defendant's  servants. 
The  petition  alleges,  in  substance,  that  on  January  20,  1887, 
Silas  John  Avey,  a  minor,  ten  years  of  age,  was,  and  prior 
thereto  had  been,  living  with  his  mother  at  section-house  185, 
on  appellee's  railway,  two  miles  east  of  Converse,  a  station  on 
said  railway;  that  on  said  date  said  minor  was  at  Converse, 
and  about  to  walk  home,  but  seeing  a  certain  train  of  appel- 
lee's cars  standing  at  said  station  heading  in  the  direction  of 
said  section-house,  and  knowing  that  said  train  stopped  at 
said  section-house  when  signaled  to  do  so,  and  well  knowing 
that  this  train  would  be  signaled  to  stop  at  this  particular 
time  and  trip,  said  minor  then  and  there  approached  the  con- 
ductor in  charge  of  said  train,  and  entered  into  a  contract 
with  said  conductor  for  appellee  to  transport  him  to  said  sec- 
tion-house, and  then  allow  him  to  get  off,  and  in  good  faith 
thereafter  got  upon  said  cars  to  make  said  trip;  that  relying 
on  8«8d  agreement,  said  minor  in  good  faith  got  on  said  train 
as  a  passenger;  that  in  fact  said  train  did  sometimes  carry 
passengers  from  one  point  to  another  on  said  line;  that  said 
minor  had  seen  passengers  get  on  and  off  said  train  at  said 
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section-house,  and  had  no  reason  to  believe  that  said  agree- 
ment to  transport  him  was  not  a  fair  and  bona  fide  transaction 
that  would  be  carried  out  in  good  faith;  that  said  train  was 
run  from  Converse  to  said  section-house  while  said  minor  was 
thereon  as  a  passenger,  and  on  its  approach  to  said  section- 
house  was  signaled  to  stop  by  the  person  in  charge  thereof, 
and  the  signal  was  seen  by  appellee's  agent  in  due  time  to 
stop  the  same.  But  appellee,  regardless  of  its  agreement 
with  said  minor,  recklessly  and  negligently  disobeyed  said 
signal  to  stop,  and  ran  its  train  past  and  beyond  said  section- 
house  at  a  high  rate  of  speed,  and  willfully  and  recklessly  failed 
and  refused  to  stop  and  permit  said  minor  to  get  off,  but  in  viola- 
tion of  its  agreement  and  duty  imposed  by  law,  passed  said 
section-house,  carrying  said  minor,  notwithstanding  his  pro- 
test and  entreaty,  past  and  away  from  his  home  and  friends; 
that  such  unlawful  and  outrageous  conduct  of  appellee  so 
frightened,  embarrassed,  and  confused  said  minor  (he  being 
of  tender  age),  that  ho  frantically  jumped  from  said  train  to 
the  ground,  seriously  wounding  and  injuring  him,  etc.,  to  his 
great  damage,  etc. 

The  injuries  are  described,  and  are  alleged  to  be  of  a  per- 
manent character  to  the  mind  and  body. 

The  court  below  sustained  defendant's  general  demurrer 
to  the  petition,  and  the  plaintiff  declining  to  amend,  the  case 
was  dismissed.  Plaintiff  has  appealed  and  assigned  errors, 
raising  the  question  of  the  legal  sufficiency  of  the  petition. 

The  appellee  contends  that  the  petition  shows  that  the 
minor  had  arrived  at  years  of  discretion  sufficient  to  make 
the  alleged  contract  with  the  conductor,  and  knew  of  the 
movements  of  the  train,  and  therefore  he  would  be  responsible 
for  his  contributory  negligence  in  jumping  from  the  train. 

Whether  the  mind  of  a  boy  ten  years  old  is  sufficiently  ma- 
ture to  make  him  responsible  for  his  own  contributory  negli- 
gence is  a  question  of  fact  for  the  jury,  and  should  not  be 
decided  by  the  court  on  demurrer  to  the  petition:  Texas  etc. 
R'y  Co.  V.  White,  57  Tex.  129;  Houston  etc.  R'y  Co.  v.  Boozer^ 
70  Tex.  530;  8  Am.  St.  Rep.  615.  We  are  not  prepared  to  say 
that  the  facts  alleged  in  the  petition  in  this  case,  admitting 
sufficient  intelligence  on  the  part  of  the  boy  to  engage  for  his 
passage  on  the  train  and  to  know  of  the  movements  of  the 
train,  would  authorize  the  court  to  take  the  case  from  the  jury. 
The  case  should  have  been  submitted  to  the  jury. 

There  is  nothing  in  the  objection  to  the  petition  that  gross 
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negligence  was  not  alleged;  death  did  not  result  from  the  in- 
juries; the  suit  is  for  the  benefit  of  the  injured  party,  and  not 
for  the  parent.  It  is  said  by  the  appellee  that  the  petition 
does  not  show  that  the  servants  of  the  company  were  at  the 
time  of  the  accident  in  a  position  to  have  prevented  the  boy 
from  jumping  from  the  train.  This  is  true.  But  the  failure 
of  the  conductor  in  the  performance  of  a  duty  owing  to  the 
cfcild,  his  misconduct  in  refusing  to  stop  the  train  to  enable 
the  child  to  get  ofif  at  his  home  without  danger,  is  the  negli- 
gence complained  of.  The  agreement  and  the  signal  created 
the  obligation.  The  child  was  compelled  to  jump  from  the 
train  or  be  carried  away  from  home.  If  it  exposed  itself  to 
danger  by  so  doing,  and  so  contributed  to  its  injuries,  but  was 
not  of  sufficient  intelligence  to  be  responsible  for  its  acts,  the 
company  would  be  liable  for  the  consequences.  The  circum- 
stances under  which  the  injuries  occurred  are  sufficiently  set 
out  in  the  petition,  and  the  negligence  or  reckless  misconduct 
of  the  company's  servants  is  clearly  averred:  Hidl  v.  East 
Line  etc.  R.  R.  Co.,  66  Tex.  619;  Texas  etc.  R'y  Co.  v.  Cole,  66 
Tex.  562;  Gulf  etc.  R'y  Co.  v.  McGown,  65  Tex.  640. 

It  was  error  to  sustain  the  general  demurrer  to  the  petition, 
for  which  the  judgment  should  be  reversed  and  the  cause 
remanded.  

Infants  —  Contributory  Neglicbnce  —  Question  for  Jurt. — Whether 
an  infant  has  sufficient  capacity  to  understand  the  consequences  of  his  acts, 
and  therefore  to  be  guilty  of  contributory  negligence,  is  a  question  for  the  jury: 
Rhodes  v.  Georgia  R.  R.  etc.  Co.,  84  Ga.  320;  20  Am.  St.  Rep.  362;  Cook  v. 
Houatm  etc.  Nav.  Co.,  76  Tex.  353;  18  Am.  St.  Rep.  52,  and  note;  Westhrook 
V.  Mobile  etc  B.  B.  Co.,  66  Miss.  560;  14  Am.  St.  Rep.  587,  and  extended 
note. 


Missouri  Pacific  Railway  Company  v.  Long. 

[81  Tkxas,  25S.  I 

Railroads  —  Passengers  —  NEGLiOENnB.  —  Although  a  railway  company 
has  provided  a  safe  way  of  egress  from  its  cars,  a  passenger  who  is  igno- 
rant  thereof  is  not  guilty  of  negligence  if  he  fails  to  ascertain  that  fact 
and  to  avail  himself  of  that  way,  when  he  sees  another  way,  apparently 
safe,  is  in  general  use  by  passengers,  with  the  tacit  permission  of  the  rail- 
road company. 

Railroads  —  Passengers  —  Negligence.  —  Although  a  railway  company 
has  provided  a  safe  exit  from  its  cars,  yet  if  at  the  same  time  there  exists 
another  way  which  is  not  safe,  and  which  is  in  such  general  use  by  its 
passengers  as  to  induce  the  belief  that  it  was  provided,  in  part  at  leasts 
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for  that  purpose,  the  company  is  liable  to  a  passenger  who,  by  taJcing  Um 
latter  way,  is  injared  in  alighting  from  the  cars,  in  the  absence  of  warn* 
ing  by  the  company's  employees  that  there  is  another  and  safer  way 
which  he  is  expected  to  ase. 
Railroads  —  Passknoebs  —  Ck>MTBiBUTOKT  Nkoliokmok.  —  Where  a  rail< 
way  company  has  provided  a  safe  exit  from  its  cars,  while  another  way 
which  is  not  safe  exists,  and  is  in  such  general  use  by  its  passengers,  with 
the  tacit  consent  of  its  employees,  as  to  induce  the  belief  that  it  is  pro- 
vided as  a  means  of  exit,  a  passenger  who,  in  alighting,  takes  the  latter 
way  at  night,  and  is  injured  by  stepping  into  an  opening  between  the 
cars  and  the  platform,  is  not  guilty  of  contributory  negligence. 

R.  C.  Foster  and  A.  E.  Wilkinson,  for  the  appellant. 

Harris  and  Saunders,  for  the  appellee, 

Gaines,  A.  J.  This  suit  was  brought  by  appellee  against 
appellant  to  recover  damages  for  personal  injuries.  The  acci- 
dent occurred  at  Echo,  the  point  of  junction  between  the  de- 
fendant's main  line  and  a  branch  road  operated  by  it  which 
extended  to  Belton.  The  facts  of  the  case,  as  shown  by  the 
testimony,  are  accurately  stated  in  the  brief  for  appellant  as 
follows: — 

"  Plaintiff  took  passage  on  one  of  defendant's  trains,  .... 
leaving  Belton  about  11:30,  p.  m.  They  arrived  at  Echo,  a  sta- 
tion where  the  Belton  tap  road  connects  with  defendant's  main 
line,  about  twelve  or  one  o'clock,  a.  m.  The  train  lay  at  Echo 
some  three  hours,  till  the  arrival  of  the  south-bound  train  on 
the  main  line,  on  which  plaintiff  was  to  take  passage.  The 
train  on  which  plaintiff  was  riding  from  Belton  to  Echo  was  a 
mixed  one,  consisting  of  freight-cars  with  a  coach  at  the  rear. 

"  This  coach  was  what  is  known  as  a  combination  car,  hav- 
ing at  the  front  end  a  compartment  for  baggage  and  express 
matter,  with  a  wide  door  in  the  side  for  receiving  it  from  and 
unloading  it  upon  the  depot  platforms,  while  the  rear  part 
was  fitted  with  seats  for  passengers,  with  the  ordinary  door, 
platform,  and  steps  at  the  end,  such  as  is  usual  on  passenger- 
coaches. 

"  The  train  was  brought  to  a  stop  at  the  depot  platform  at 
Echo  in  the  position  customary  for  that  train  on  the  west  side 
of  the  station.  The  depot  was  surrounded  by  a  platform  about 
the  level  of  the  main  track  on  the  east  side,  and  sloped  qpward 
toward  the  west  side,  where  it  was  about  five  feet  high  next  to 
the  track  on  which  plaintifl^'s  train  stood,  and  about  even  with 
the  sill  of  the  door  on  the  side  of  the  baggage  compartment. 
There  was  a  low  platform  on  the  south  of  this  depot  platform 
connected  with  it  by  a  flight  of  steps,  and  designed  for  passea- 
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gers  boarding  or  leaving  the  car,  as  the  high  platform  was  for 
the  receiving  or  loading  of  baggage,  express,  and  freight.  The 
car  in  which  plaintiff  was  riding  stopped,  as  it  always  did,  in 
such  position  that  the  side  door  in  the  baggage  compartment 
was  opposite  the  high  platform,  and  the  rear  platform  and 
steps  of  the  passenger  compartment  were  opposite  the  low  plat- 
form provided  for  passengers. 

"  Plaintiff  remained  upon  the  car  until  the  arrival  of  the 
south-bound  train,  as  did  most  of  the  passengers,  without  ob- 
jection on  the  part  of  defendant's  employees.  When  the  train 
whistled,  the  passengers  got  up  and  went  out  of  the  car,  plain- 
tiff last,  carrying  a  large  can  in  one  hand  and  a  cake  in  the 
other,  and  followed  by  the  conductor,  who  carried  a  lantern. 

"  Plaintiff  passed  through  the  door  into  the  baggage  com- 
partment, and  in  stepping  from  the  side  door  of  the  car,  be- 
tween which  and  the  edge  of  the  platform  there  was  a  space 
of  seventeen  inches,  stepped  into  this  open  space  and  fell, 
striking  his  side  against  the  platform  and  receiving  serious 
injuries. 

"  Passengers  had  generally  followed  this  course  in  leaving 
the  car.  There  had  been  some  effort  made  at  previous  times 
to  prevent  them  from  going  this  way  and  compel  them  to  go 
down  the  steps  in  the  rear,  but  it  was  found  difi5cult  to  do  so, 
and  the  trainmen  had  ceased  to  attempt  it.  Plaintiff  had 
traveled  over  the  road  before,  and  had  always  gone  in  and  out 
by  this  door,  and  had  seen  others  do  the  same The  con- 
ductor testified  that  he  followed  behind  plaintiff  as  he  went 
out,  with  a  lantern. 

"  Plaintiff  testified  that  he  had  traveled  over  the  road  a 
good  many  times,  and  always  left  the  car  by  this  door  (the 
side  door  of  the  baggage-car).  It  was  a  dark  starlight  night, 
and  his  recollection  was,  that  there  were  no  lights  about  the 
door  at  which  they  went  out,  and  it  was  too  dark  for  him  to 
see  where  he  was  stepping.  As  to  his  fall,  he  testified:  *It  was 
too  dark  for  nie  to  see  where  I  was  stepping,  and  as  I  passed 
out  of  the  door,  not  seeing  the  opening  or  knowing  it  was  there, 
and  supposing  that  I  was  stepping  onto  the  platform,  I  stepped 
into  the  opening  and  fell  on  my  right  side  and  arm  against  the 
edge  of  the  depot  platform.* 

"  Charles  Townsend,  the  conductor  of  the  train,  testified  that 
the  train  laid  at  Echo  that  night  about  three  and  one  half 
hours  before  the  north-bound  train  on  the  main  line  arrived. 
Witness  called  out, '  Echo.  Change  cars.'   Plaintiff  did  not  then 
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ge{  off  the  car.  He  had  two  seats  turned  opposite,  and  laid 
down  witli  a  pillow  and  went  to  sleep  on  the  car.  The  rear 
door  was  not  locked,  and  there  was  nothing  to  prevent  passen- 
gers getting  out  that  way.  Witness  went  into  the  coach  and 
laid  down  near  the  south  or  rear  door  until  the  approaching 
train  whistled.  The  passengers  all  went  out,  passing  through 
the  baggage  compartment  and  stepping  from  that  to  the  plat- 
form, plaintiff  last,  followed  by  witness,  holding  a  lantern. 
Plaintiff  went  out  through  the  baggage-room,  and  put  one  foot 
upon  the  sill  of  the  baggage-car  and  felt  with  the  other  for  the 
edge  of  the  platform,  but  did  not  get  bis  foot  far  enough  upon 
it.  He  just  got  bis  toe  on  the  edge  of  the  platform,  and  when 
he  stepped  forward  his  foot  slipped  and  he  fell." 

The  night  of  the  accident  was  clear,  but  as  to  the  question 
whether  the  moon  was  shining  or  not  the  evidence  was  con- 
flicting. There  was  also  a  conflict  as  to  the  question  whether 
or  not  there  was  a  light  upon  the  platform.  The  evidence  upon 
the  point  was  not  very  satisfactory  either  way.  Several  wit- 
nesses testified  that  they  had  frequently  traveled  on  the  car  in 
question,  and  that  the  passengers  were  accustomed  to  go  out 
through  the  side  door,  and  that  they  did  not  recollect  having 
seen  any  passengers  leave  the  train  by  any  other  door.  •  The 
conductor  also  testified  that  be  had  at  first  attempted  to  pre- 
vent passengers  from  going  out  by  the  side  door,  but  that  the 
attempt  bad  been  fruitless,  and  that  for  some  time  before  the 
accident  he  had  ceased  to  forbid  it. 

Was  the  evidence  sufficient  to  support  the  verdict?  It  was 
claimed  that  it  was  not,  upon  two  grounds:  1.  Because  it 
was  shown  that  the  defendant  had  provided  a  safe  way  for  the 
exit  of  its  passengers,  and  therefore  was  not  guilty  of  negli- 
gence; and  2.  For  the  reason  that  but  for  the  plaintifl^s  own 
negligence  in  stepping  off  the  car  the  accident  would  not 
have  occurred. 

If  the  plaintiff  had  sought  a  recovery  on  account  of  the  fail- 
ure of  the  defendant  to  provide  a  safe  way  of  egress  from  its 
car,  the  first  ground  upon  which  the  verdict  was  sought  to  be 
set  aside  should  have  been  sustained.  The  evidence  showed 
there  was  a  safe  way  provided  by  the  company,  by  taking 
which  the  accident  might  have  been  avoided.  Btit  such  was 
not  the  basis  of  the  action.  The  plaintiff  did  not  seek  to  re- 
cover because  there  was  not  a  safe  way,  but  upon  the  gronnd 
that  there  was  another  way  which  under  the  circumstances 
was  not  safe,  and  which,  by  reason  of  the  conduct  of  the  ser- 
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vants  of  the  company  in  permitting  its  general  use  by  passen- 
gers, he  was  led  to  believe  was  provided  for  their  use. 

Was  the  evidence  sufficient  to  sustain  the  case  which  the 
plaintiflf  sought  to  make?  At  the  time  of  the  accident  he  was 
still  a  passenger,  and  in  regard  to  passengers  the  law  requires 
of  carriers  the  highest  degree  of  care.  Whether  such  care  had 
been  used  or  not  was  a  question  for  the  jury,  and  we  think  the 
evidence  was  sufficient  to  warrant  them  in  finding  that  issue 
in  the  negative.  They  may  have  concluded  that  more  care 
could  have  been  used,  that  better  lights  could  have  been  pro- 
vided, or  that  some  appliance  to  bridge  the  interval  between 
the  car  and  platform  would  have  avoided  the  injury,  and  that 
without  either  the  one  or  the  other  there  did  not  exist  that 
perfect  safety  which  the  law  requires  in  such  cases. 

Now  it  may  be  that  when  a  railway  company  has  provided 
a  safe  way  of  egress  from  its  cars,  and  a  passenger  knows  it,  he 
will  not  be  held  without  fault  in  taking  another  merely  be- 
cause other  passengers  do  so  and  the  servants  of  the  company 
do  not  forbid  it.  But  it  does  not  follow  that  because  a  safe 
way  is  provided  a  passenger  is  bound  at  his  peril  to  ascertain 
the  fact  and  to  avail  himself  of  that  way,  when  he  sees  that 
another  way,  apparently  safe,  is  in  general  use  by  the  passen- 
gers with  the  tacit  permission  of  the  servants  of  the  company. 
Such  use  and  such  permission  are  calculated  to  induce  the 
belief  that  the  way  is  provided,  in  part  at  least,  for  the  egress 
of  passengers,  and  that  a  passenger  is  expected  to  make  use  of 
it  should  he  elect  to  do  so.  Under  such  circumstances,  a  man 
of  ordinary  prudence  might  avail  himself  of  such  a  plan  of 
exit,  and  therefore  it  cannot  be  declared  as  a  matter  of  law 
that  it  is  negligent  to  do  so.  The  question  would  be  for  the 
jury.  On  the  other  hand,  can  it  be  announced  as  a  legal  con- 
clusion that  a  railway  company  has  discharged  its  whole  duty 
to  the  passenger  when  it  has  provided  a  safe  exit  from  its  cars, 
while  at  the  same  time  there  exists  another  way  which  is  not 
safe,  and  which  is  in  such  general  use  by  its  passengers  as  to 
induce  the  belief  that  it  was  provided,  in  part  at  least,  for  that 
purpose?  We  think  not.  A  railway  company,  it  is  true,  is  not 
bound  to  see  that  its  passengers  act  in  a  prudent  manner,  or  to 
vae  physical  means  to  compel  them  to  do  so.  But  when  its 
servants  see  that  its  passengers  are  in  the  habit  of  leaving  its 
«»ars  by  a  door  not  provided  for  the  purpose,  it  would  seem  to 
be  the  duty  of  such  servants  at  least  to  warn  them  that  there 
14  another  door  which  they  are  expected  to  use.    In  this  case 
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there  was  testimony  sufficient  to  warrant  the  jury  in  conclud- 
ing that  the  side  door  was  almost  exclusively  used  by  th» 
passengers  in  making  their  egress  from  the  car;  and  we  cannot 
hold  that  there  was  not  evidence  to  justify  the  findings  that 
that  way  of  egress  was  not  safe  for  passengers,  and  that  it  wa» 
negligence  on  the  part  of  the  company  to  permit  it  to  be  used 
as  such. 

We  are  also  of  the  opinion  that  the  court  did  not  err  in  hold- 
ing  that  the  jury  were  warranted  in  finding  that  the  defendant 
was  not  guilty  of  contributory  negligence  in  stepping  off  th» 
train.  It  would  be  difficult  to  resist  the  conclusion  that  there 
was  a  want  of  due  care  if  the  accident  had  occurred  in  the 
daytime.  But  it  was  night;  and  if  the  jury  believed  that  there 
was  not  sufficient  light,  as  there  was  testimony  to  justify  them 
in  believing,  we  cannot  say  that  their  verdict  upon  this  issue 
was  without  evidence  to  support  it.  The  conductor's  testimony^ 
that  the  plaintiff "  put  one  foot  on  the  sill  of  the  baggage-car 
and  felt  with  the  other  for  the  edge  of  the  platform,  but  did 
not  get  his  foot  far  enough  upon  it,"  tends  to  show  not  only 
that  the  edge  of  the  platform  could  not  be  seen,  but  also  that 
the  plaintiff  exercised  care  in  trying  to  avoid  danger.  The 
plaintiff  testified  that  he  could  not  see  the  platform  and 
thought  he  was  stepping  upon  it.  Assuredly  his  conduct  wa» 
not  so  clearly  negligent  as  to  warrant  us  in  setting  aside  the 
verdict  upon  that  ground. 

The  appellant  also  complains  that  the  court  erred  in  refus- 
ing to  give  the  following  special  charge:  "If  you  believe  that 
defendant  provided  for  the  use  of  passengers  boarding  or 
alighting  from  its  trains  a  platform  and  steps  and  door  in  the 
end  of  the  car  of  the  usual  form  used  on  passenger  coaches, 
but  that  the  plaintiff,  being  familiar  with  the  structure  of  it» 
car  and  platform,  chose  to  leave  the  car  by  passing  through 
the  compartment  provided  for  baggage,  express,  and  mail,  and 
stepping  from  the  side  door  of  the  baggage-car  upon  the  depot 
platform  because  the  same  was  a  nearer  and  more  convenient 
way  and  more  frequently  used  by  the  public,  plaintiff,  by  adopt- 
ing such  means  of  getting  off  the  car,  assumed  the  risk  inci- 
dent in  stepping  across  the  open  space  between  the  coach  and 
the  platform,  and  if  injured  under  these  circumstances,  by  in- 
advertently  stepping  into  instead  of  across  such  opening,  he 
cannot  recover." 

For  two  reasons  we  think  the  charge  was  properly  refused. 
Before  the  plaintiff  could  be  held  responsible,  under  the  pecu- 
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liar  facts  of  this  case,  for  attempting  to  pass  out  by  the  side 
door,  he  must,  in  our  opinion,  have  known  that  the  end  door 
was  provided  for  the  egress  of  passengers,  and  that  by  the 
rules  of  the  company  they  were  expected  to  use  the  latter  door. 
From  the  fact  that  he  knew  of  the  construction  of  the  car,  and 
was  familiar  with  the  construction  of  the  doors  of  ordinary 
passenger-coaches,  the  jury  would  have  been  at  liberty  to  infer 
that  he  knew  the  purpose  for  which  the  end  door  was  provided; 
but  this  could  not  properly  be  assumed  as  a  matter  of  law. 
Then  again,  even  if  he  knew  that  the  end  door  was  intended 
for  the  use  of  passengers  in  entering  and  leaving  the  car,  it 
would  not  follow  necessarily  that  he  was  at  fault  in  failing 
to  avail  himself  of  it,  when  the  use  of  the  side  door  was  such 
as  may  have  evidenced  the  belief  that  it  was  also  intended  for 
the  same  purpose. 

The  proposition  announced  in  the  charge  of  the  court,  that 
it  was  the  duty  of  the  defendant  company  "  to  keep  in  a  safe 
condition  all  portions  of  its  platforms  and  approaches  there- 
to," is  not  strictly  correct  as  broadly  stated.  But  under  the 
facts  of  this  case  the  jury  could  not  have  been  misled.  There 
was  no  evidence  tending  in  the  slightest  degree  to  show  that 
there  was  any  faulty  construction,  except  in  the  relation  be- 
tween the  side  door  and  the  platform,  which  was  opposite  to 
it,  and  the  jury  could  not  have  understood  the  instruction  as 
referring  to  any  other.  As  applied  to  the  facts,  it  could  hardly 
be  deemed  error,  but  if  error,  it  was  harmless.  The  charge,  as 
a  whole,  very  fairly  and  pointedly  presented  the  issues  in  the 
case. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


Railroad  Coicpaniks  —  Duty  to  Providb  Sats  Means  or  Aooiss  to 
AKD  TROM  Depot.  —  A  railroad  company  must  provide  a  safe  means  of  access 
to  and  from  its  stations.  If  there  are  two  ways,  one  of  which  is  faulty  in 
eonstmction  and  dangerous,  if  passengers  are  allowed  to  use  it,  the  company 
will  be  liable  in  damages  to  one  injured  thereby:  Delaware  etc  S.  S.  Co.  ▼. 
Trautvoein,  52  N.  J.  L.  169;  19  Am.  St.  Rep.  442,  and  note;  note  to  Lucax  v. 
Pennsylvania  Co.,  16  Am.  St.  Rep.  325.  Where  there  are  no  accommodations 
for  a  passenger  alighting,  the  railroad  must  use  every  caution  to  protect  him 
from  injury:  Franklin  v.  Southern  CaL  etc.  Co.,  85  Cal.  63. 

Knowledge  by  a  passenger  that  there  is  no  platform  on  one  side  of  the  track, 
while  til^ere  is  one  on  the  other,  is  notice  of  a  rule  of  the  company,  and  if  he  die* 
regards  this  rule  by  alighting  at  night  upon  the  side  in  which  there  ia  no 
platform,  he  cannot  recover  for  injuries  caused  thereby:  Drakt  v.  Pennsylvania 
B.  R.  Co.,  137  Pa.  St.  352;  21  Am.  St.  Rep.  883. 
Ak.  St.  Rbp..  Vol.  XXVL-62 
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Hamblin  V,  Knight, 

[81  Texas,  S51.] 

JuDOKSin:^  WITHOUT  NoTiCK — Relikf  bt  iNJCNOTioir.  — One  against  whom 
a  judgment  baa  been  rendered  without  notice  may  obtain  relief  from  it 
by  injunction,  although  it  may  appear,  from  an  official  return  or  by  the 
recitals  in  the  final  judgment,  that  he  has  been  duly  served,  or  that  he 
haa  voluntarily  appeared,  either  in  person  or  by  attorney. 

Judgments  without  Notice. — Relief  bt  iNjuMcrioir  from  a  judgment 
without  notice  will  not  be  given  when  the  party  complaining  has  an  ade< 
quate  remedy  at  law,  nor,  as  a  general  rule,  when  he  has  an  opportunity 
to  make  a  motion  for  a  new  trial  at  the  term  at  which  the  judgment 
was  rendered. 

Judgments  without  Notice  —  Laches. — Relikf  bt  Immncnov  from  a 
judgment  obtained  without  notice  should  be  sought  without  delay,  or 
the  delay  excused  by  showing  the  party  aeeking  relief  has  a  meritorious 
defense  to  the  action;  otherwise  relief  will  not  be  granted, 

Judgment  without  Notice — New  Trial  —  Excuse  k>r  not  Moyino  for. 
—  When  Relief  bt  iNJUNonoN  is  sought  during  the  continuance  of  the 
term  at  which  a  judgment  was  rendered,  an  allegation  of  the  existence 
of  any  circumstances  making  an  application  for  a  new  trial  an  inefficient 
or  less  efifective  remedy  than  a  separate  suit  would  afford,  is  sufficient  to 
entitle  the  party  to  proceed  by  injunction  instead  of  being  confined  to  a 
motion  for  a  new  triaL 

Judgment  without  Notice — Legal  Rbmedt  — When  must  be  Pubsukd.  — 
When  a  petition  for  an  injunction  against  a  judgment  rendered  without 
notice  admits  that  the  term  of  the  court  at  which  the  judgment  was  ren* 
dered  had  not  adjourned  at  the  time  the  petition  was  filed,  the  petitioner 
ia  not  entitled  to  relief,  in  the  absence  of  a  showiog  that  hia  remedy  bj 
motion  for  a  new  trial  was  inadequate. 

X  B.  Saunders,  for  the  appellant. 

Bassett,  Seay,  and  Muse^  and  Ralston  and  Mute^  for  the  ap- 
pellee. 

Henry,  A.  J.  This  suit  was  brought  by  the  appellant  to 
enjoin  the  collection  of  a  judgment  for  money  which  was  ren- 
dered against  him  in  the  district  court  of  Milam  County  on 
the  sixth  day  of  January,  1874. 

The  material  facts  appear  in  the  report  of  the  cause  on  a 
former  appeal,  except  that  on  the  trial  from  which  the  present 
appeal  was  taken,  it  was  agreed  that  the  term  of  the  district 
court  at  which  the  judgment  complained  of  was  rendered  was 
still  in  session  when  the  petition  for  injunction  was  filed. 

The  ground,  in  addition  to  a  meritorious  defense,  upon 
which  it  was  sought  to  enjoin  the  collection  of  the  judgment 
was,  that  the  court  that  rendered  it  had  not  acquired  jurisdic- 
tion over  Hamblin,  because  he  had  never  been  served  with 
citation  nor  voluntarily  appeared,  notwithstanding  the  sheriff 
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had  returned  a  citation  for  him  as  duly  served,  and  an  attor- 
ney had  filed  an  answer  for  him.  He  charged  that  the  return 
of  the  oflBcer  was  untrue,  and  that  the  appearance  of  the  attor- 
ney who  filed  the  answer  was  without  his  knowledge  or  consent. 

The  petition  for  injunction  charged,  and  it  was  proved  at 
the  trial,  that  Hamblin  did  not  live  in  Milam  County,  and  did 
not  know  that  a  judgment  had  been  rendered  against  him 
until  after  more  than  two  days  had  expired  from  the  date  of 
its  rendition. 

In  the  view  taken  by  us  of  the  cause,  the  only  question  that 
it  becomes  necessary  to  consider  is,  Was  the  proceeding  by  a 
suit  for  an  injunction  proper  when  the  remedy  by  a  motion 
for  a  new  trial  was  still  open? 

The  question  was  decided  by  this  court  in  the  case  of  Bry- 
erly  V.  Clark^  48  Tex.  345.  In  that  case,  as  in  this,  a  petition 
for  an  injunction  against  the  enforcement  of  a  judgment  was 
resorted  to  during  the  terra  of  the  court  at  which  the  judgment 
was  rendered,  and  after  the  expiration  of  more  than  two  days 
from  its  date. 

In  the  opinion  it  is  said:  "The  petition  was  defective,  for  it 
does  not  attempt  to  show  any  excuse  for  not  making  a  motion 
for  new  trial  embodying  in  it  the  same  matter,  unless,  in- 
deed, such  excuse  is  to  be  found  in  the  fact  that  a  motion  for 
new  trial,  setting  up  only  a  part  of  the  same  matters  imper- 
fectly, and  unsupported,  save  by  the  affidavit  of  the  party,  had 
in  fact  been  made  and  overruled.  The  judgments  of  the  court 
are  under  its  control  during  the  term,  and  a  second  motion 
for  a  new  trial  may  be  allowed.  It  is  true,  as  contended  by 
appellant,  that  equity  may  grant  a  new  trial  after  a  motion 
for  a  new  trial  has  been  overruled.  But  when  the  more  direct 
remedy  of  a  second  or  amended  motion  is  equally  available, 
there  is  no  excuse  for  resorting  to  the  circuitous  remedy  of  a 
separate  suit.  The  petition,  as  a  petition  for  a  new  trial,  fails 
to  show  a  sufficient  excuse  for  not  having  made  the  same 
showing  by  motion." 

The  correctness  and  applicability  of  this  opinion  was  recog- 
nized by  this  court  in  the  opinion  rendered  on  the  first  appeal 
of  this  cause:  Hamblin  v.  Knight,  60  Tex.  40. 

The  petition  for  an  injunction  filed  in  this  cause  is  substan- 
tialry  a  suit  for  a  new  trial. 

One  against  whom  a  judgment  has  been  rendered  without 
notice  may  no  doubt  obtain  relief  from  it  by  injunction,  not- 
withstanding it  may  appear,  from  an  official  return  or  by  the 
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recitals  in  the  final  judgment,  that  he  had  been  duly  seryed 
with  citation,  or  that  he  had  voluntarily  appeared,  either  ia 
person  or  by  an  attorney.  Such  relief  by  injunction  will  not 
be  administered  when  the  party  has  an  adequate  remedy  at 
law,  nor,  as  a  general  rule,  when  he  has  an  opportunity  to 
make  a  motion  for  a  new  trial  at  the  term  at  which  the  judg- 
ment was  rendered.  In  every  case  where  such  relief  is  sought 
by  injunction,  it  should  be  done  without  delay,  or  if  from  any 
cause  delay  exists,  it  should  be  accounted  for  and  excused,  in 
addition  to  which  it  must  be  shown  that  the  party  has  a  meri- 
torious defense  to  the  action.  If  relief  against  each  a  judg- 
ment is  sought  during  the  continuance  of  the  term  at  which 
it  is  rendered,  and  there  exist  any  circumstances  making  an 
application  for  a  new  trial  an  insufficient  or  less  effective 
remedy  than  a  separate  suit  would  afford  the  party,  upon 
alleging  such  facts  he  should  be  allowed  to  proceed  by  a 
separate  suit  and  apply  for  an  injunction  instead  of  being  con- 
fined to  a  motion  for  a  new  trial. 

In  this  case,  nothing  was  alleged  by  the  plaintiff  tending  to 
show  that  his  remedy  by  a  motion  for  a  new  trial  was  not  ade- 
quate. His  petition  excused  his  omission  to  seek  that  remedy 
by  alleging  that  the  term  of  the  court  had  adjourned  before 
be  could  apply  for  relief,  after  being  informed  that  the  judg- 
ment had  been  rendered.  If  he  had  proved  that  allegation, 
this  suit  would  have  been  proper. 

We  feel  constrained,  however,  by  the  decisions  of  this  court, 
to  hold  that  when  it  was  admitted  that  the  term  of  the  court 
at  which  the  judgment  was  rendered  had  not  adjourned  when 
the  original  petition  was  filed,  the  court  did  not  err  by  char- 
ging the  jury  to  find  for  the  defendant 

The  judgment  is  affirmed. 

JuDOMXirrs  —  iNjuNcnoK  aoainst,  waBN  Pbopkr. — Where  aa  Bgree- 
ment  for  the  dismissal  of  an  action  has  been  entered  into,  and  defendant 
thereafter  procures  a  jadgment  for  costs  without  notice  to  plaintiff,  the 
judgment  will  be  enjoined  in  equity:  Oreenwaldt  ▼.  May,  127  Ind.  611) 
22  Am.  St.  Rep.  660,  and  note.  A  bill  in  equity  will  lie  to  restrain  the  en* 
forcement  of  a  judgment  against  a  defendant  who  has  not  had  his  day  in 
court:  Oiven'g  Appeal,  121  Pa.  St  260;  6  Am.  St.  Rep.  795,  and  note.  Equity 
will  enjoin  the  enforcement  of  a  judgment  if  any  fact  exists  which  clearly 
shows  it  to  be  against  conscience  to  execute  the  judgment,  as  where  it  has 
been  obtained  by  fraud  or  accident:  Hibbard  r.  Eastman,  47  N.  H.  607;  93 
Am.  Dea  467,  and  note;  Pollock  v.  OilbeH,  16  Ga.  398;  60  Am.  Deo.  732,  and 
note;  Peareer.  Chastain,  3  Qa.  226;  46  Am.  Dec.  423,  and  note.  Equity  will 
not  enjoin  a  jadgment  merely  because  process  was  not  serred  upon  the  da* 
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lendant;  it  mast  b«  farther  shown  that  th«  jadgmeat  is  ineqnitabla  and  on* 
jnst:  Bureh  v.  We«t,  134  IlL  258. 

JUDGMKNTS  —  ReCITAL  OFSkRVICB  OF  PrOOBSS  THBRKIN  —  CONOLtTglYXKBaS 

«v.  —  Although  a  judgment  recites  due  service,  the  judgment  is  a  nnllity 
when  the  recitals  in  the  judgment  show  that  the  process  was  not  lawfully 
«erved:  Fowler  v.  Simpson,  79  Tex.  611;  23  Am.  St.  Rep.  370,  and  note; 
Reinhart  v.  Lugo,  86  Cal.  395;  21  Am.  St.  Rep.  52,  and  note;  extended  not* 
4o  Taylor  v.  Lewia^  19  Am.  Dec  137-139. 


Stbwaet  V.  Morrison. 

[81  Tbxas,  396.] 

ADMTNISTRATORa  —  LIABILITY  ON  BoND  BBFORS  FiNAL  DlSOHAKOB.  —  When 
a  probate  court  has  passed  all  orders  fixing  the  administrator's  final 
liability  to  the  heirs,  and  has  ordered  the  amount  found  due  to  be  paid 
to  them,  the  administrator's  refusal  to  obey  such  order  on  demand  is  a 
violation  of  hia  trust,  which  authorizes  suit  against  the  sureties  on  his 
bond,  before  his  final  discharge. 

Administrators.  —  Suit  aqainst  Scretirs  on  an  administrator's  bond  ia 
properly  brought  in  the  county  where  the  parties  defendant  reside,  in* 
stead  of  the  county  of  the  administration. 

Judgment  —  Joint  or  Several. — When  separate  causes  of  action  are  alleged 
by  each  plaintiff,  a  judgment  for  plaintiffs  for  an  aggregate  sum,  distinctly 
stating  the  amount  which  each  of  them  is  to  receive,  is  not  erroneons,  aa 
being  joint  instead  of  several  as  to  them. 

Administrators  —  Sureties  —  Probate  Orders  against,  Conolusivi  ow. 
—  Probate  court  orders  ascertaining  and  fixing  the  amount  finally  da« 
by  an  administrator  are  conclusive  against  the  sureties  on  his  bond,  in  a 
suit  against  them  for  his  failure  to  pay  over  such  amount  as  ordered  by 
the  court. 

Lane  and  Mayfield,  for  the  appellants. 

F.  Vandervoort  and  F.  B.  Eamesty  for  the  appellees." 

CoLLARD,  J.,  Section  A.  This  was  a  suit  by  appellees,  Susan 
Morrison  and  Sarah  Dougherty,  as  heirs  of  the  estate  of  John 
McDavitt,  deceased,  upon  the  bond  of  W.  A.  Stewart,  adminis- 
trator, and  his  sureties,  for  their  shares  of  the  estate  ordered 
by  the  probate  court  to  be  turned  over  and  delivered  to  them, 
which  the  administrator  refused  to  do  upon  demand.  The 
McDavitt  succession  was  opened  in  McMullen  Courty,  on  the 
24th  of  January,  1880.  At  the  May  term  of  the  probate  court, 
1887,Jhe  administrator's  final  account  was  approved,  showing 
a  balance  in  money  in  his  hands  due  the  estate,  and  at  the 
€ame  term  partition  among  the  heirs  of  such  fund  was  ordered, 
and  the  administrator  ordered  to  pay  to  each  of  them  $767.90. 
Upon  his  refusal  to  obey  the  order  of  the  court  after  demand, 
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thii?  suit  was  brought  October  15,  1887,  in  the  district  court  of 
La  Salle  County,  where  the  defendants  reside,  upon  the  bond 
of  the  administrator.  The  petition  asked  for  ten  per  cent  per 
month  damages  upon  the  amounts  respectively  due  the  peti- 
tioners, from  the  time  demand  was  made  and  refused,  to  which 
the  court  below  sustained  special  exceptions. 

The  trial  resulted  in  a  judgment  for  the  plaintiffs  for  the 
aggregate  amount  ordered  to  be  paid  to  them,  $1,531.80,  one 
half  of  said  sum  to  each  of  said  plaintiffs,  and  $103.14  interest 
on  the  whole  amount,  at  eight  per  cent  per  annum  from  the  time 
of  demand,  "  aggregating  $1,634.94,  in  two  equal  shares,  in  th« 
right  respectively  of  said  Susan  Morrison  and  the  said  Sallie 
Dougherty,"  etc. 

The  sureties  on  the  administrator's  bond  have  appealed. 

It  will  not  be  necessary  to  take  up  all  the  assignments  of 
error  in  detail,  though  they  will  all  be  disposed  of  in  the  fol- 
lowing general  review  of  the  case.  The  principal  question 
raised  by  assignments  of  error  is.  Could  the  suit  on  the  bond 
be  brouget  before  the  administrator  was  discharged  by  the 
probate  court?  It  is  said  in  Buchanan  v.  Bilger,  64  Tex.  589, 
that  "during  the  pendency  of  administration  in  the  county 
court  that  court  has  entire  supervision  of  the  estate,  and  is 
armed  with  full  powers  to  protect  the  interests  of  the  heirs, 
legatees,  and  creditors.  These  are  authorized  to  come  into 
that  court  and  objec.  to  any  irregularities  or  improper  conduct 
of  the  administrator  in  the  execution  of  bis  trust;  to  have  his 
accounts  scrutinized  and  revised  by  the  judge,  and  the  ad- 
ministrator himself  removed  if  necessary;  and  if  the  county 
court  make  incorrect  rulings  in  prejudice  of  their  rights,  to 
have  them  corrected  on  appeal  to  the  district  court." 

These  principles  cannot  be  questioned;  but  when  the  pro- 
bate court  has  passed  all  orders  that  can  be  made  in  that  court 
upon  the  subject  of  the  administrator's  final  liability  to  tho 
heirs,  and  orders  the  amount  found  to  be  due  to  be  paid  to 
them,  no  other  judgment  can  be  required  of  that  court;  the 
duty  of  the  administrator  is  plain, — he  must  pay  the  heirs  as 
directed  by  the  judgment,  and  if  he  refuses  to  do  so  on  demand, 
he  violates  his  trust,  and  becomes  liable  on  his  bond.  There 
was  nothing  pending  in  the  probate  court  in  reference  to  the 
administration  after  the  final  account  was  approved,  and  the 
partition  was  ordered  among  the  heirs  and  distributees  of 
the  balance  on  hand. 

The  last  order  of  court  had  been  entered  that  was  necessarj 
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to  fully  administer  the  estate,  after  seven  years  of  administra- 
tion. The  administrator  had  not  been  discharged,  and  could 
not  be  until  he  filed  his  receipt  showing  that  he  had  delivered 
the  balance  of  the  estate  to  the  distributees,  in  compliance  with 
the  order  of  the  court;  but  it  could  not  be  said  that  the  ad- 
ministration was  still  pending,  in  the  sense  that  the  probate 
court  had  other  matters  to  adjudicate  concerning  the  rights  of 
the  heirs  or  any  one  else.  Everything  had  been  adjudicated 
and  settled  so  far  as  the  probate  court  could  determine;  and 
now,  if  the  administrator  fail  to  deliver  to  the  heirs  their  por- 
tions of  the  estate  in  his  hands,  as  ordered  by  the  court,  the 
remedy  is  by  suit  on  his  bond,  which  cannot  be  brought  in 
the  probate  court.  All  this  is  evident  from  the  nature  of  the 
jurisdiction  of  the  probate  court,  and  without  a  statute  would 
be  plain  enough.  But  there  are  statutes  which  at  once  settle 
the  controversy  if  there  could  be  any  doubt  about  it.  The 
statute  provides  that  "  in  all  cases  where  an  order  shall  have 
been  made  by  any  county  judge,  under  the  provisions  of  this 
title  [relating  to  estates  of  deceased  persons],  for  an  executor 
or  administrator  to  pay  over  money  to  any  person  other  than 
the  treasurer  of  the  state,  and  such  executor  or  administrator 
shall  neglect  to  make  such  payment  when  it  is  demanded, 

such  executor  or  administrator  shall  be  liable  on 

his  official  bond  ....  for  damages,  upon  the  amount  he 
shall  so  neglect  to  pay,  at  the  rate  of  five  per  cent  per  month 
for  each  and  every  month  he  shall  so  neglect  to  make  such 
payment  after  the  same  was  so  demanded;  such  damages  to 
be  recovered  by  suit  against  such  executor  or  administrator, 
and  the  sureties  on  his  bond,  before  any  court  having  jurisdic- 
tion of  the  amount  claimed,  exclusive  of  interest  and  such 
damages":  Rev.  Stats.,  art.  2049. 

There  is  a  similar  provision  of  the  statute  relating  specially 
to  the  failure  of  an  administrator  to  pay  any  portion  of  an  es- 
tate ordered  to  be  paid  or  delivered  to  a  distributee  after  de- 
mand, except  that  the  damages  are  fixed  at  ten  per  cent  per 
month  on  the  amount  of  the  share  withheld,  recoverable  by 
suit  in  any  court  having  competent  jurisdiction:  Rev.  Stats., 
art.  2127.  These  statutes  authorize  the  suit  for  the  damages 
only;  but  we  apprehend  it  was  not  intended  by  the  legislature 
that  tne  amount  or  share  ordered  to  be  paid  or  delivered  should 
not  also  be  embraced  in  the  suit.  We  have  now  seen  that  the 
suit  on  the  bond  in  this  case  can  be  maintained;  that  it  was 

not  premature,  because  the  estate  was  practically  settled  and 
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closed, —  legally  administered  as  far  as  it  could  be  done  in  the 
probate  court. 

We  think  the  suit  was  properly  brought  in  the  county  of 
the  residence  of  the  defendants.  The  statute  requiring  a  suit 
against  an  administrator  to  establish  a  money  demand  against 
the  estate  to  be  brought  in  the  county  where  the  estate  is  ad- 
ministered  does  not  apply  to  this  case:  Rev.  Stats.,  art.  1198, 
sec.  6. 

Appellants  complain  by  assignment  of  error  that  the  court 
erred  in  overruling  their  motion  in  arrest  of  judgment,  which 
showed  that  the  judgment  was  joint  for  both  plaintiffs,  when 
the  petition  declared  on  separate  causes  of  action  for  each 
plaintiff.  This  objection  to  the  judgment  is  not  good.  It  dis* 
tinctly  states  the  amount  each  one  of  the  plaintiffs  is  entitled 
to,  and  executions  may  issue  in  favor  of  each  for  one  half  of 
the  whole  amount  and  accrued  interest. 

The  sureties  were  concluded  by  the  probate  orders  ascertain- 
ing and  fixing  the  amount  due  by  the  administrator,  and  his 
failure  to  pay  as  ordered  authorized  the  suit  on  the  bond. 

The  judgment  is  correct,  and  should  be  affirmed. 


Executors  and  AoMiiosTBATORa  —  Liabilitt  or  Surktiks  on  Bond  or.  — 
The  sureties  of  an  admiaistrator  are  in  privity  with  him,  aad  are  bound  hj 
any  lawful  order  made  by  the  surrogate,  to  which  the  administrator  is  a  partyt 
Deobold  v.  Oppermann,  111  N.  Y.  53];  7  Am.  St.  Rep.  760,  and  note.  See 
extended  note  to  Commonwealth  v.  Stub,  51  Am.  Dec.  523.  The  sureties  on 
an  administrator's  bond  may  be  held  liable  for  his  failure  to  execute  a  final 
decree  of  the  probate  court:  Power  v.  Speekmanf  126  N.  Y.  354;  Bunuide  w, 
Robertton,  28  3.  a  583. 


Gee  EN  V,  Hugo. 

[81  Tbxab,  4&a.] 

Prinoifal  and  Aobnt  —  Corporation — Con vetanob  bt  Aobnt  or.  —  Wher* 
A  resolution  of  the  board  of  directors  of  a  corporation  authorizes  a  di- 
rector  "to  make  contracts  of  sale  of  the  lands  of  the  company,"  he 
has  no  authority  to  convey  such  lands  as  the  attorney  in  fact  of  the  cor* 
poration;  and  such  a  conveyance  of  the  land  by  him  to  his  wife  without 
consideration  will  not  even  operate  as  a  contract  of  sale. 

Principal  and  Agent  —  Conveyance  bt  Agent  to  hw  Wife.  — A  deed  by 
an  agent,  under  power  to  sell  and  convey  his  principal's  land,  conveying 
■nch  land  to  the  agent's  wife  as  her  separate  property,  is  void,  because 
such  agent  cannot  sell,  either  directly  or  indirectly,  to  himself. 

Principal  and  Agent  —  Notice  or  Agent's  Authority. — One  claiming 
under  a  contract  executed  by  an  agent  is  bound  to  know  the  extent  of 
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the  agent's  authority,  naless  he  has  been  held  oat  by  his  principal  as 
having  powers  not  in  fact  conferred. 

Principal  and  Agent  — Convetajscb  bt  Aobnt  —  Notice  to  Sdbskqdknt 
Purchasers.  —  One  who  takes  under  a  conveyance  of  land  from  an  at* 
torney  in  fact  is  bound  to  know  the  extent  of  the  attorney's  authority, 
and  a  certificate  of  acknowledgment,  showing  that  the  same  land  was 
subsequently  conveyed  by  such  attorney  and  his  wife,  is  sufficient  notice 
of  the  nature  of  their  title  to  those  claiming  under  them. 

Statute  of  Limitations  —  Color  ot  Titlb  —  Void  Convkyanck. — One 
who  claims  land  under  a  void  conveyance  or  contract  of  sale,  executed 
by  one  who  assumes  to  act  as  agent,  has  no  such  color  of  title  as  will 
confer  ownership,  or  preclude  a  recovery  under  the  statute  of  limitation*. 

William  S.  Temple,  for  the  appellant 

/.  A.  and  N.  0.  Oreen,  and  L,  C.  Qrothaus,  for  the  appellee. 

Gaines,  A.  J.  —  This  was  an  action  of  trespass  to  try  title, 
brought  by  appellant  to  recover  of  appellee  three  tracts  of  land 
patented  to  the  Leona  Irrigation  and  Manufacturing  Canal 
Company,  a  private  corporation.  The  plaintiff  claimed  title, 
both  by  a  chain  of  conveyances  from  the  original  grantee  and 
by  the  statutes  of  limitation  of  three  years.  In  a  supplemental 
pt>tition  she  alleged  that  she  claimed  under  a  certain  instru- 
ment purporting  to  be  a  deed  executed  by  one  C.  J.  Jones,  as 
agent  of  the  corporation,  to  Hannah  J.  Jones,  and  averred  that 
if  it  was  not  good  as  a  deed  it  was  a  valid  contract  for  the  con- 
veyance of  the  land,  and  prayed  for  a  specific  performance. 

The  plaintiff's  chain  of  title,  as  shown  by  the  evidence,  dis- 
closed,— 

1.  A  resolution  of  the  board  of  directors  of  the  Leona  Irri- 
gation and  Manufacturing  Canal  Company,  of  which  the  fol- 
lowing is  a  copy: — 

"  May  8,  1877.  That  the  directors  of  this  company,  to  wit, 
W.  H.  Young,  William  Heuerraann,  and  C.  J.  Jones,  and  Hugh 
F.  Young,  agent  of  said  company,  be  and  each  of  them  are 
hereby  empowered  and  authorized  to  make  contracts  of  sale  of 
the  land  of  the  company,  and  the  president  is  hereby  author- 
ized and  empowered  to  make,  execute,  and  deliver  in  the  name 
of  the  company  a  bond  for  title  to  the  purchaser  or  purchasers 
thereof,  upon  he  or  they  paying  one  half  cash,  and  executing 
his  or  their  note  for  the  balajice  of  the  purchase-money,  said 
bond  io  be  conditioned  that  a  good  and  sufficient  warranty 
deed  shall  be  made  and  delivered  on  payment  of  said  note." 

2.  A  resolution  of  the  same  board,  dated  September  11, 
1887,  withdrawing  the  power  grantd  by  the  former  resolution 
to  Heuermann,  W.  H.  Young,  and  H.  F.  Young  to  make  con- 
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tracts  of  sale  of  any  land  of  the  corporation,  which  Jones  wa» 
attempting  to  sell.  This  resolution  did  not  enlarge  Jones's 
powers. 

3.  A  purported  conveyance  from  the  corporation,  signed  by 
C.  J.  Jones  as  agent  and  attorney  in  fact,  to  Hannah  J.  Jones, 
of  11,520  acres  of  land,  including  those  in  dispute,  for  the 
consideration  of  $11,777.77,  recited  to  have  been  paid  by  th» 
grantee. 

4.  A  deed  from  C.  J.  Jones  and  Hannah  J.  Jones  to  Mary 
Long,  conveying  the  land  in  controversy.  This  deed  was  ac- 
knowledged by  the  grantors  as  husband  and  wife,  and  the  cer* 
tificate  is  in  form  sufficient  to  convey  the  separate  property  of 
a  married  woman. 

5.  A  deed,  dated  April  23,  1888,  from  Mary  Long  to  Shad- 
rach  Green,  conveying  the  land  in  controversy.  The  plaintifiT 
proved  that  Shadrach  Green  was  dead,  and  that  she  was  hi* 
surviving  wife  and  sole  heir. 

The  first  question  for  determination  is,  Did  the  purported 
deed  executed  by  Jones,  as  agent  and  attorney  in  fact,  to  hift 
wife  convey  any  right  and  title  to  her?  It  is  clear  that  the 
resolution  of  May  8,  1877,  conferred  no  authority  on  Jones  to 
convey  any  land  of  the  company.  It  may  therefore  be  ad- 
mitted, for  the  purposes  of  the  argument,  that  the  corporation 
could  have  empowered  him  or  any  other  agent  to  convey  its 
lands,  although  our  statute  in  relation  to  private  corporations, 
as  well  as  the  by-laws  of  the  company  introduced  in  evidence, 
conferred  that  power  upon  its  president  alone.  The  resolution 
authorized  Jones  only  to  make  a  contract  of  sale,  and  by  clear 
implication  withheld  from  him  authority  either  to  receive  th» 
consideration  or  to  make  bond  for  title.  It  is  apparent,  there- 
fore, the  pretended  deed  executed  by  him  to  his  wife  did  not 
take  eflfect  as  a  conveyance,  and  we  are  of  opinion  that  it  can- 
not be  treated  as  a  contract  to  convey.  There  was  no  proof 
that  any  consideration  was  paid  for  the  land.  The  testimony 
of  the  defendant  tended  to  show  that  none  in  fact  was  paid. 
The  treasurer  testified  that  no  money  was  ever  received  by  him 
for  the  land,  and  both  Jones  and  wife  were  shown  to  be  insol- 
vent at  the  date  of  the  attempted  conveyance.  Not  being 
authorized  to  receive  the  consideration,  the  recital  in  the  pre- 
tended deed  of  the  payment  of  the  purchase-money  was  about 
a  matter  beyond  the  scope  of  his  authority,  and  is  not  evidence 
against  the  company,  or  any  one  holding  under  it. 

But  even  if  Jones  had  had  the  power  to  sell  and  convey  the 
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company's  lands,  he  was  not  authorized  to  convey  them  to  his 
wife.  If  the  intention  had  been  to  make  them  her  separate 
property,  the  income  would  have  belonged  to  the  community, 
and  he  therefore  had  a  direct  personal  interest  in  the  transac- 
tion. An  agent  cannot,  either  directly  or  indirectly,  sell  to 
himself.  The  pretended  conveyance  stands,  therefore,  as  if  it 
had  been  executed  by  one  having  no  authority  whatever. 

It  follows  from  the  conclusion  just  announced  that  the  plain- 
tiff cannot  successfully  maintain  that  her  husband  was  a  bona 
fide  purchaser  without  notice.  One  who  claims  under  a  con- 
tract executed  by  an  agent  is  bound  to  know  the  extent  of  the 
agent's  authority,  unless  he  has  been  held  out  by  his  principal 
as  having  powers  which  have  not  in  fact  been  conferred:  Fitz- 
hugh  V.  Franco- Texan  Land  Co.,  81  Tex.  306.  Besides,  the 
certificate  of  acknowledgment  to  the  deed  from  C.  J.  Jones  and 
Hannah  Jones  to  Mary  Long  showed  that  they  were  husband 
and  wife,  and  we  think  it  was  sufficient  to  give  notice  of  the 
fact  to  all  persons  claiming  under  that  instrument.  If  Green 
knew  that  Hannah  Jones  was  the  wife  of  C.  J.  Jones,  he  is 
affected  with  notice  that  Jones  could  not  as  agent  convey  his 
principal's  property  to  her.  It  is  clear,  therefore,  that  neither 
the  plaintiff's  husband  nor  any  one  under  whom  he  claimed 
was  an  innocent  purchaser. 

We  are  also  of  opinion  that  the  plaintiff  failed  to  make  out 
title  under  the  statutes  of  limitation  of  three  years.  A  pre- 
tended conveyance  or  contract  of  sale  by  one  who  assumes  to 
act  as  agent  of  another,  but  who  is  in  fact  without  authority, 
is  void,  and  does  not  constitute  such  color  of  title  as  will  con- 
fer ownership,  or  preclude  a  recovery  under  the  statutes  of  limi- 
tation of  three  years:  Thompson  v.  Cragg,  24  Tex.  582;  Vera- 
mendi  v.  Hutchins,  48  Tex.  541;  League  v.  Rogan,  69  Tex.  427. 

Our  conclusions  upon  the  questions  discussed  dispose  of  the 
appeal.  The  plaintiff  wholly  failed  to  show  title,  and  the  facts 
proved  admitted  of  no  proper  disposition  of  the  case,  except  a 
judgment  for  the  defendant.  A  discussion  of  the  numerous 
assignments  of  error  is  unnecessary.  It  is  especially  useless 
to  consider  the  questions  raised  upon  the  defendant's  title. 
The  plaintiff  could  recover  only  upon  the  strength  of  her  own, 
and  n«t  upon  the  weakness  of  her  adversary's,  claim. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

Agency  —  Power  of  Agent  to  Deal  with  Principal's  Peopertt  to 
HIS  Own  Asvantaob.  —  A  purchaser  of  property  from  an  agent  knowing  th* 
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latter  to  acquire  an  interest  in  the  pnrchase  is  not  a  bona  fidt  purchaser  aa 
against  the  principal:  MHUr  v.  LouisviUe  etc  R.  B.  Co.,  83  Ala.  274;  3  Am.  St. 
liep.  722.  An  agent  whose  duty  it  is  to  sell  property  for  the  best  price  can« 
not  become  a  purchaser  thereof  unless  authorized  by  law:  Anus  r.  Port 
Huron  etc  Co.,  11  Mich.  139;  83  Am.  Deo.  731,  and  note;  Harrison  ▼.  Mc- 
Henry,  9  Qa.  164;  52  Am.  Dec.  435,  and  note;  BoberUon  v.  Western  etc  Int. 
Oo.,  19  La.  227;  36  Am.  Deo.  673,  and  note;  Moseky  v.  Buck,  3  Munf.  232; 
6  Am.  Dec.  508;  Tilleny  v.  Wolverton,  46  Minn.  256.  An  agent  to  sell  real 
estate  cannot  convey  the  same  to  his  wife  for  a  less  sum  than  it  will  bring  in 
the  market:  McNutt  r.  Dix,  83  Mich.  328;  Winter  v.  MeMiUan,  87  CaL  256; 
22  Am.  St.  Rep.  243.  A  husband  cannot  convey  property  to  his  wife  as  her 
separate  property  which  he  is  empowered  to  sell  as  agent:  Tyler  ▼.  Scutbom^ 
128  111.  136;  15  Am.  St.  Rep.  97,  and  note. 

AoBMOT  —  NonoB  07  Aobmt's  AiTTHORiTT.  —  One  dealing  with  a  special 
agent  is  bound  at  his  peril  to  know  the  extent  of  the  agent's  authority: 
Cleveland  v.  Pearl,  63  Vt.  127;  25  Am.  St.  Rep.  748,  and  note;  Johnson  r. 
Alabama  Oe.  Mfg.  Co.,  90  Ala.  505;  Foster  y.  Virtue^  17  Or.  607;  Olcifimr. 
Continental  etc  Work*,  85  Ga.  27. 
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JuDOUBNT  oif  Dbm URKSB  AS  Rbs  JUDICATA.  —  Final  judgment  on  general 
demurrer,  after  plaintiff  has  declined  to  amend,  precludes  him  from  re- 
covering upon  the  same  cause  of  action  in  another  suit. 

Judgment  om  Demurrkb,  with  Lbavb  to  Amend,  as  Rbs  Judicata.  — Jndg- 
on  general  demurrer,  with  leave  to  plaintiff  to  amend,  is  not  final;  and  if 
he  subsequently  suffers  a  nonsuit  and  obtains  a  dismissal,  the  jndgmeni 
on  demurrer  is  not  conclusive  against  him  as  rts  judicata. 

Judgment  to  havb  Aothoritt  or  Res  Judicata  must  be  a  definitive  jadg> 
ment  of  condemnation  or  dismissal,  npon  the  merits  of  the  case. 

Appeal.  —  Failure  of  Court  to  Sustain  demurrers  will  not  be  reviewed  on 
appeal,  unless  assigned  as  error  in  the  lower  court. 

L.  H.  BlevinSj  W.  R.  Neal,  and  Burgea  and  Di^reUt  fo'  ^^ 
appellant. 

/,  D.  Owinn,  for  the  appellee. 

Gaines,  A.  J.  The  appellant  brought  this  action  to  recover 
of  the  appellee  damages  for  the  failure  to  deliver,  in  accord* 
ance  with  its  contract,  two  hundred  bales  of  cotton.  It  was 
alleged  in  the  petition,  in  effect,  that  the  defendant  company 
undertook  to  transport  the  cotton  from  New  Braunfels  to  Aus- 
tin, and  to  deliver  it  to  plaintifiF's  own  order;  and  that  the 
defendant,  without  his  consent,  delivered  the  cotton  to  one 
Barbeck,  whereby  the  plaintiff  was  damaged  $503.  It  waa 
admitted  that  Barbeck  had  paid  the  plaintiff  the  full  value  of 
the  cotton,  except  the  sum  just  named. 
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To  the  petition  the  defendant  pleaded  an  estoppel  by  a  for- 
mer judgment.  It  was  alleged  in  the  answer  which  set  up 
this  defense  that  in  a  certain  suit  in  the  district  court  of  Tra- 
vis County,  brought  by  the  plaintiff  in  the  present  suit  against 
this  defendant  and  others,  upon  the  same  cause  of  action 
which  is  sued  upon  in  this  case,  a  demurrer,  interposed  by 
this  defendant  to  the  plaintiff's  petition,  was  sustained  by  the 
court,  and  the  suit  dismissed.  A  transcript  of  the  proceed- 
ings in  the  former  suit  was  made  a  part  of  the  answer,  from 
which  it  appears  that  the  International  and  Great  Northern 
Railway  Company,  and  H.  Barbeck,  as  well  as  the  present  de- 
fendants, were  parties  defendant  in  that  action.  It  also  ap- 
peared that  at  the  June  term,  1886,  of  the  district  court  of 
Travis  County,  the  court  sustained  the  general  demurrer  of  the 
railway  companies  to  the  petition,  and  gave  the  plaintiff  leave 
to  amend;  and  that  at  the  same  time  it  overruled  the  demur- 
rers of  the  defendant  Barbeck,  and  continued  the  cause  until 
the  next  term  of  the  court.  At  the  next  term  the  plaintiff, 
without  amending,  appeared,  and  was  permitted  to  dismiss  his 
suit. 

The  court,  in  the  case  now  before  us,  instructed  the  jury 
that  the  record  of  the  suit  in  the  district  court  of  Travis 
County  sustained  the  plea  of  res  adjudicata^  and  directed  a 
verdict  for  the  defendant.  We  think  that  ruling  was  errone- 
ous. 

It  may  be  considered  settled  law  in  this  state,  that  when  a 
general  demurrer  to  a  petition  is  sustained,  and  the  plaintiff 
declines  to  amend,  and  a  final  judgment  is  rendered  against 
him,  he  is  precluded  by  the  judgment  from  a  recovery  upon 
the  same  cause  of  action:  Bomar  v.  Parker^  68  Tex.  435;  Par- 
ker  V.  Spencer,  61  Tex.  155;  Dixon  v.  Zadek^  59  Tex.  629;  Qi' 
rardin  v.  Dean,  49  Tex.  243. 

But  the  question  for  our  consideration  is,  whether  or  not  an 
interlocutory  judgment  sustaining  a  demurrer  to  a  petition, 
and  granting  leave  to  amend,  and  the  subsequent  dismissal 
of  the  case  by  the  plaintiff,  are  to  be  treated  as  such  a  definite 
determination  of  the  controversy  upon  the  merits  as  will  estop 
the  plaintiff  from  asserting  the  same  cause  of  action  in  a  new 
suit. 

We  8re  of  the  opinion  that  the  question  should  be  answered 
in  the  negative.  When  a  general  demurrer  to  a  petition  is 
sustained,  and  the  plaintiff  declines  to  amend,  he  practically 
confesses  thas  he  has  alleged  in  his  pleading  every  fact  he  is 
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prepared  to  prove  in  support  of  his  action.  Therefore  in  such 
a  case  nothing  remains  to  be  done  except  to  render  a  judg- 
ment for  the  defendant.  Since  the  defendant,  by  his  demur- 
rer, has  admitted  the  facts  of  the  plaintiff's  case,  we  see  no 
reason  why  the  judgment  should  not  be  regarded  as  a  conclu- 
sive determination  of  the  litigation  upon  its  merits.  So,  also, 
if  the  plaintiff  takes  leav«  to  amend,  but  fails  to  do  so,  and 
judgment  is  rendered  against  him  for  that  reason,  it  is  as  if 
he  had  declined  to  amend  in  the  first  instance.  But  when  he 
takes  leave  to  amend,  he  virtually  asserts  that  he  has  not  set 
up  his  whole  case  in  his  petition;  and  although  the  judgment 
is  that  his  petition  does  not  show  a  cause  of  action,  yet  the  leave 
to  amend  takes  from  the  judgment  that  quality  of  finality 
which  is  necessary  to  make  it  an  estoppel,  and  thus  "sets  the 
matter  at  large."  However,  as  before  said,  if  the  plaintiff, 
after  taking  leave,  fails  to  amend,  and  the  court,  because  of 
that  failure,  dismisses  his  suit,  it  ought  to  be  treated  as  if  he 
had  declined  to  amend,  at  the  time  the  demurrer  was  sustained, 
and  as  if  the  final  judgment  had  then  been  rendered.  But  if, 
while  the  case  is  left  open  by  the  leave  granted,  the  plaintifi^, 
with  the  permission  of  the  court,  volutarily  dismisses  his  suit, 
in  our  opinion  the  judgment  sustaining  the  demurrer  ought 
not  to  be  held  conclusive  upon  him.  "  A  judgment,  to  have 
the  authority  or  even  the  name  of  res  judicata,  must  be  a  defini- 
tive judgment  of  condemnation  or  dismissal ":  Freeman  on 
Judgments,  sec.  51,  quoting  2  Pothier  on  Obligations.  By  dis- 
missal as  here  used,  we  understand,  not  a  mere  nonsuit  or 
discontinuance  by  the  plaintifi",  but  a  dismissal  by  the  court 
upon  the.  merits  of  the  action.  The  supreme  court  of  New 
York  says:  "  By  discontinuance  of  an  action,  the  further  pro- 
ceedings in  that  action  are  arrested  not  only,  but  what  has 
been  done  therein  is  also  annulled,  so  that  the  action  is  as  if  it 
never  had  been.  If  a  suit  be  discontinued  at  any  stage,  or  the 
judgment  therein  be  set  aside,  vacated,  or  reversed,  then  the 
adjudication  therein  concludes  no  one,  and  it  is  not  an  estop- 
pel or  bar  in  any  sense  ":  Loeh  v.  Willis,  100  N.  Y.  231.  In 
the  case  cited,  the  judgment,  which  was  pleaded  as  an  estop- 
pel, was  rendered  after  a  trial  upon  the  merits,  and  the  plain- 
tiff had  been  allowed  by  th©  court  to  discontinue  his  action 
after  the  judgment  was  rendered.  The  decision  was  not  that 
it  was  proper  for  the  court  to  permit  the  discontinuance,  but 
that  it  had  the  power  to  do  so,  and  that  the  discontinuance 
vacated  the  judgment  previously  rendered  in  the  case. 


June,  1891.]     Feost  v.  Ebath  Cattle  Company.  831 

The  appellee  insists  that  the  court  should  have  sustained 
its  demurrers  to  the  petition,  and  that  therefore  the  judgment 
should  be  affirmed.  In  order  to  have  the  rulings  of  the  court 
made  against  it  revised,  the  appellant  should  have  filed  as- 
signments of  error.  But  if  this  had  been  done,  and  we  should 
have  concluded  that  the  petition  was  insufficient,  we  could 
not  affirm  the  judgment.  This  would  be  to  deprive  the  plain- 
tiff of  the  right  to  amend.  We  could,  however,  have  decided 
the  question  for  the  guidance  of  the  court  below  upon  another 
trial. 

For  the  error  in  the  proceedings  which  has  been  pointed  out 
the  judgment  is  reversed  and  the  cause  remanded. 


JwauxsT  ON  Dehcrbeb  as  Be3  Judioata.  — Where,  to  an  action  upon 
a  judgment,  a  demurrer  to  the  complaint  is  snatained  upon  the  ground  that 
the  court  had  no  jurisdiction^  and  judgment  ia  rendered  upon  such  demurrer, 
it  is  final,  and  precludes  the  bringing  of  another  action  upon  the  judgment 
demurred  to:  McLaughlin  v.  Doane,  40  Kan.  392;  10  Am.  St.  Rep.  210,  and 
note. 

A  judgment  overruling  a  demurrer  to  a  complaint,  and  allowing  the  de- 
fendant to  plead,  is  simply  an  interlocutory  order,  and  does  not  estop  the 
defendant  to  set  up  the  same  matter  ia  the  proper  method:  Baker  v.  Qarru, 
108  N.  C.  218. 


Feost  v,  Beath  Cattle  Compant. 

[81  Tkxas,  506.] 
POWEBS  OT  AtTORNBT  ARK  TO  BE  STRICTLY  COXSTRUKD. 

FowBBa  OF  Attorney  DELEOATiNa  Authority  to  FEBroRM  Spxcmo  Acts, 
and  also  containing  general  words,  are  limited  to  the  particular  acts  an- 
thorized. 

Power  ot  Attorney  to  Sell  and  Convey  Land,  and  also  containing  gen- 
eral words,  does  not  include  power  to  convey,  in  discharge  of  a  debt  or 
in  settlement  of  an  adverse  claim. 

Power  or  Attorney  Given  to  a  Pabtnebship  may  be  executed  by  a  mem- 
ber of  the  firm. 

Deeds  —  Detective  Acknowledoubnt.  — Where  the  certificate  of  acknowl. 
edgment  to  a  deed  fails  to  show  that  the  grantors  were  known  to  the 
officer  taking  it,  or  that  they  were  proved  to  him  on  the  oath  of  another 
to  be  such  grantors,  and  fails  to  use  any  equivalent  expression,  the  omis- 
sion is  fatal  to  the  validity  of  the  deed. 

Deeds*- Latbnt  Aubiquity  —  Evidencb  to  Explain. — Where  the  deeds 
in  a  chain  of  title  contain  such  latent  ambiguity  in  the  description  as  to 
render  them  inadmissible  in  evidence,  but  such  description  contains  data 
by  which  the  land  conveyed  may  be  identified,  extraneous  evidence  is 
admissible  to  explain  such  ambiguity,  and  identify  the  land  conveyed. 
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Thomas  T.  Ewell,  for  the  appellant. 

Tarlton,  J.,  Section  B.  This  suit  was  instituted  in  form 
of  trespass  to  try  title  by  appellee  against  appellant,  on  Decern- 
ber  29,  1885,  in  the  district  court  of  Hood  County,  to  recover 
the  W.  R.  Martin  640  acres  survey  in  that  county.  After  the 
patent,  appellee's  title  consisted  of  consecutive  transfers  to 
himself,  the  first  of  these  transfers  being  a  letter  of  attorney 
from  Richard  B.  Kimball,  the  patentee  of  the  land,  to  Richard 
Kimball,  together  with  a  deed  thereunder,  executed  by  the 
attorney  in  fact,  Richard  Kimball,  to  Rebecca  De  Cordova, 
embracing  a  number  of  surveys  in  Hood  and  Erath  counties, 
the  power  of  attorney  bearing  date  January  11,  1868,  the  deed 
August  23,  1871. 

Appellant  claims  through  a  judgment  for  debt  from  th» 
district  court  of  Galveston  County,  against  the  patentee,  Rich* 
ard  B.  Kimball,  in  favor  of  R.  Ostermann,  dated  June  9, 1869, 
and  on  which  executions  issued  annually  until  June  6,  1878, 
the  date  of  the  last  execution,  until  May  6, 1884,  when  the  ex- 
ecution issued  under  which  one  James  M.  Robinson,  the  vendor 
of  appellant,  bought  July  1, 1884,  after  due  levy  and  advertise- 
ment. Appellant  claims  that  the  judgment  referred  to  wa« 
recorded  in  Hood  County  in  1876. 

The  court  rendered  judgment  for  the  plaintiflT  for  the  land 
as  described  in  the  petition,  and  from  this  judgment  the  de* 
fendant  appeals. 

No  conclusions  of  law  and  fact  are  in  the  record. 

The  plaintiff  read  in  evidence,  over  the  objection  of  defend* 
ant,  a  quitclaim  deed  from  Richard  B.  Kimball,  through  hit 
attorney  in  fact,  Richard  Kimball,  to  Rebecca  De  Cordova, 
reciting,  as  the  consideration  thereof,  "  the  release  to  him  by 
the  said  Rebecca  De  Cordova  of  all  her  claims,  right,  title,  and 
interest  in  and  to  the  Texas  lands  of  the  said  Richard  B.  Kim- 
ball, or  the  proceeds  thereof,  and  more  especially  the  interest 
in  said  lands  derived  by  the  said  Rebecca  De  Cordova  by  vir- 
tue of  an  instrument  executed  in  her  favor  by  the  said  Richard 
B.  Kimball,  and  bearing  date  January  22,  1852,  and  by  virtue 
of  a  certain  agreement  made  by  the  said  Richard  B.  Kimball 
and  Rebecca  De  Cordova,  dated  February  20,  1869.  Appel- 
lant's objection  to  this  instrument  was,  that  its  execution  by 
Richard  Kimball  was  not  authorized  by  the  power  of  attorney 
under  which  he  claimed  to  act;  and  we  are  called  upon  by  hie 
first  assignment  of  error  to  review  the  action  of  the  court  ur 
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overruling  the  objection.  The  power  of  attorney  recites  that 
the  attorney  in  fact,  Richard  Kimball,  is  authorized  "  to  take 
full  and  absolute  charge  of  all  my  business  and  affairs  what- 
soever in  the  state  of  Texas;  to  demand,  sue  for,  recover,  and 
receive  all  and  any  debts  due  me;  to  compound  the  same  in  his 
discretion,  and  give  acquittances  and  discharges  therefor;  and 
further,  to  make  contracts  for  the  sale  of  any  and  all  tracts  of 
land  owned  by  me  in  said  state  of  Texas,  at  any  price  in  the 
discretion  of  my  said  attorney;  and  as  my  agent  and  attorney 
hereby  constituted,  to  execute  full  and  sufficient  deeds  of  con- 
veyance in  law  to  any  person  or  persons  to  whom  he  may  or 
Bhall  make  sale  of  any  of  my  lands  aforesaid,  and  legally  to 
acknowledge  and  deliver  the  same,  and  receive  from  the  pur- 
chaser or  purchasers  the  consideration  money  therefor;  and 
make  contracts  for  the  leasing  of  any  of  my  said  real  estate, 
and  for  the  improvement  thereof,  according  to  his  discretion, 
and  to  execute  leases,  grant  privileges,  and  generally  to  man- 
age, direct,  and  control  all  matters  connected  with  or  apper- 
taining to  my  property  in  the  state  of  Texas;  hereby  revoking 
by  this  instrument  any  previous  power  of  attorney  by  me  exe- 
cuted, relating  to  my  property  in  Texas,  giving  and  hereby 
granting  to  my  said  attorney  full  power  and  authority  in  and 
about  the  premises  to  use  all  due  means,  cause,  and  process  in 
the  law  for  the  full,  effectual,  and  complete  execution  of  the 
business  aforedescribed,  and  in  my  name  to  make  and  execute 
due  acquittance  and  discharge,  and  for  the  premises  to  appear 
and  the  person  of  me  the  constituent  to  represent,  before  any 
governor,  judge,  justice,  officers  and  ministers  of  law  whatso- 
ever, in  any  court  or  courts  of  judicature,  and  there,  on  my 
behalf,  to  answer,  defend,  and  reply  unto  all  actions,  causes, 
matters,  and  things  whatsoever  relating  to  the  premises.  Also 
to  submit  any  matter  in  dispute  respecting  the  premises  to 
arbitration  or  otherwise,  with  full  power  to  make  and  substi- 
tute, for  the  purposes  aforesaid,  one  or  more  attorneys  under 
my  said  attorney,  and  the  same  at  pleasure  to  revoke;  and 
generally  to  say,  do,  act,  transact,  determine,  accomplish,  and 
finish  all  matters  and  things  whatsoever  relating  to  the  prem- 
ises, as  fully,  amply,  and  effectually  to  all  intents  and  pur- 
poses as  I,  the  said  constituent,  if  present,  ought  or  might 
pers(Jtially,  although  the  matter  should  require  more  special 
authority  than  is  herein  comprised,  I,  the  said  constituent, 
ratifying,  allowing,  and  holding  firm  all  and  whatsoever  my 
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said  attorney  or  his  substitutes  shall  lawfully  do  or  caase  to 
be  done  in  and  about  the  premises  by  virtue  of  these  presents." 

It  su 65 ciently  appears  from  the  recitals  in  the  deed  that  the 
transaction  therein  referred  to  was  the  settlement  of  some  in- 
terest held  or  claimed  by  Mrs.  Rebecca  De  Cordova  in  the 
lands  of  Richard  B.  Kimball,  or  the  proceeds  of  them.  The 
transaction  was  plainly  not  a  sale.  "  A  sale  is  defined  to  be 
an  agreement  by  which  one  of  two  contracting  parties,  called 
the  seller,  gives  the  thing  and  passes  the  title  to  it  for  a  certain 
price  in  current  money  ":  Hampton  v.  Moorhead,  62  Iowa,  93. 
"  It  differs  from  accord  and  satisfaction,  because  in  that  con- 
tract the  thing  is  given  for  the  purpose  of  quieting  a  claim, 
and  not  for  a  price  ":  Bouvier's  Law  Diet.  The  deed  in  ques- 
tion excludes  and  negatives  the  idea  of  price  or  money  paid. 
Under  the  terms  of  the  power  of  attorney,  was  Richard  Kim- 
ball, the  agent,  authorized  to  execute  deeds  in  discharge  or 
adjustment  of  adverse  claims  preferred  by  Rebecca  De  Cor- 
dova against  Richard  B.  Kimball?  It  appears  from  the  letter 
of  attorney  that  it  is  only  in  connection  with  the  sale  of  lands 
that  he  is  authorized  to  execute  conveyances;  and  such  power 
is  not  elsewhere  conferred  in  the  instrument,  unless  it  be  in- 
cluded in  the  expression,  "  to  take  full  and  absolute  charge  of 
all  my  business  and  affairs  in  Texas,  and  to  say,  do,  act,  trans- 
act, determine,  and  finish  all  matters  and  things  whatsoever 
relating  to  the  premises,  as  fully,  amply,  and  effectually  to  all 
intents  and  purposes  as  I  might,  etc.,  although  the  matter 
should  require  more  special  authority  than  is  herein  com- 
prised." 

Powers  of  attorney,  unlike  deeds  and  wills,  are  to  be  strictly 
construed;  the  authority  delegated  is  limited  to  the  meaning 
of  the  terms  in  which  it  is  expressed:  1  Devlin  on  Deeds,  sec. 
358;  Skaggs  v.  MurchUon^  63  Tex.  353;  and  "  where  the  au- 
thority to  perform  specific  acts  is  given,  and  general  words  are 
also  employed,  such  words  are  limited  to  the  particular  acts 
authorized":  Mecham  on  Agency,  sec.  318;  BUlinga  y.  Morrow, 
7  Cal.  171;  68  Am.  Dec.  235.  It  follows,  then,  that  these  gen- 
eral expressions,  however  broad,  are  to  be  referred  to  the  par- 
ticular acts  elsewhere  specified  and  authorized;  and  as  the 
power  to  execute  conveyances  is  given  only  with  reference  to 
the  power  to  sell,  that  unless  the  power  to  execute  deeds  for 
the  sale  of  land  includes  the  power  to  execute  deeds  in  dis- 
charge  or  settlement  of  claims,  the  conveyance  in  question 
was  unauthorized  by  the  letter  of  attorney.     It  is  well  settled 
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that  a  power  to  convey  in  sale  of  lands  does  not  authorize  a 
conveyance  in  exchange  or  partition  of  lands:  Mecham  on 
Agency,  sees.  326,  329;  Reese  v.  Medlock,  27  Tex.  120;  84  Am. 
Dec.  611;  Borel  v.  Rollins,  30  Cal.  408.  And  the  reasoning  by 
which  we  reach  the  conclusion  that  the  power  to  sell  does  not 
include  the  power  to  exchange  or  partition  impels  the  conclu- 
sion that  the  power  to  sell  and  convey  does  not  include  the 
power  to  convey  in  discharge  of  a  debt  or  a  claim.  In  Berry 
V.  Hamage,  39  Tex.  638,  and  in  Moss  v.  Berry^  53  Tex.  633,  a 
power  of  attorney  abounding  in  general  expressions  delegating 
authority  was  held  insufficient  to  authorize  the  sale  of  land, 
though  it  empowered  the  execution  of  conveyances  on  the 
discharge  of  debts  due  the  constituent.  We  think  that  the 
converse  should  hold  in  this  case,  where  the  authority  is  spe- 
cifically given  to  execute  deeds  for  the  sale  of  land,  but  not  in 
the  discharge  of  adverse  claims  to  land.  It  may  be  that  the 
execution  of  this  deed  was  afterward  ratified  by  Richard  B. 
Kimball,  by  an  acceptance  of  the  consideration  stated,  or  by 
such  acts  under  its  provisions  as  would  operate  as  an  es- 
toppel: Zimpelman  v.  Keating,  72  Tex.  320;  Mecham  on  Agency, 
sec.  129.  If  so,  it  devolved  upon  the  appellee  claiming  there- 
under to  prove  ratification:  Reese  v.  Medlock,  27  Tex.  124;  84 
Am.  Dec.  611.  It  does  not  appear  that  Richard  B.  Kimball 
was  ever  notified  of  its  execution,  or  that  he  has  in  any  way 
accepted  any  benefit  derived  from  it.*  We  are  to  be  under- 
fitood  as  passing  upon  the  sufficiency  of  the  deed  under  the 
power  of  attorney  adjudged  solely  by  its  recitals.  Applying 
this  test,  we  think  the  deed  was  improperly  admitted. 

Appellant's  second  assignment  of  error  questions  the  cor- 
rectness of  the  court's  ruling  in  admitting,  over  objection,  a 
deed  to  Monks  and  Cobb,  dated  in  1872,  and  signed  "  Rebecca 
De  Cordova,  by  C.  R.  Johns  &  Co.,  per  W.  Von  Rosenberg." 
The  objections  were:  1.  The  power  of  attorney  under  which 
the  deed  was  executed  was  in  the  name  of  "  C.  R.  Johns  «fe 
Co.,"  and  would  not  support  the  deed  when  signed  by  only 
one  member  of  the  firm  in  the  name  of  the  firm.  2.  It  does 
not  appear  that  Von  Rosenberg  was  a  member  of  the  firm  in 
1871,  the  date  of  the  power  of  attorney. 

Both  objections  were,  we  think,  properly  overruled.  In 
urging  the  first  objection,  appellant  relies  upon  the  rule  that 
when  authority  is  delegated  to  two  or  more  persons  all  must 
concur  in  the  execution  of  such  authority:  Story  on  Agency, 
«ec.  42.    This  rule  applies  where  the  power  is  given  to  two 
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persona  by  their  names  as  individuals,  and  when  so  delegated, 
though  partners,  each  must  act  individually.  This  principle, 
however,  does  not  obtain  where  a  power  is  conferred  upon  a 
partnership  as  such.  In  such  a  case,  the  partnership  becomes 
the  agent;  the  individuals  do  not  become  separate  and  several 
agents.  Each  member  of  the  firm,  within  the  scope  of  the 
partnership,  is  the  agent  of  the  firm,  and  all  are  accountable 
for  the  acts  of  each.  The  authority  is  delegated  with  reference 
to  these  principles:  Mecham  on  Agency,  sees.  65,  70;  Deakin 
▼.  Underwood,  37  Minn.  101;  6  Am.  St  Rep.  827;  Gordon  v. 
Buchanan,  5  Yerg.  71. 

The  firm  name,  "C.  R.  Johns  &  Co.,"  was  signed  by  the  in* 
dividual  W.  Von  Rosenberg.  The  deed  was  dated  in  1872^ 
and  it  was  proved  that  Von  Rosenberg  was  then  a  member  of 
the  firm  of  C.  R.  Johns  &  Co.  These  facts  we  think  were 
sufficient  to  justify  the  presumption,  in  the  absence  of  testi* 
mony  to  the  contrary,  that  Von  Rosenberg  was  a  member  of 
the  firm  of  C.  R.  Johns  &  Co.  when  the  power  of  attorney  was 
executed  in  1871. 

In  his  third  assignment  of  error  appellant  complains  that 
the  court  erroneously  overruled  his  objection  to  the  introduc- 
tion in  evidence  of  the  deed  from  Monks  and  wife  to  G.  W. 
and  W.  F.  Horton.  We  sustain  appellant's  contention.  The 
deed  was  dated  November  12,  1879,  and  the  certificate  of  ac- 
knowledgment fails  to  show  that  the  grantors  were  either  known 
to  the  officer,  or  that  they  were  proved  to  him  on  the  oath  of 
another  to  be  the  persons  who  executed  the  instrument,  and 
the  certificate  failed  to  use  any  equivalent  expression.  Since 
the  adoption  of  our  Revised  Statutes,  such  an  omission  is  fatal 
to  the  acknowledgment:  Rev.  Stats.,  arts.  4309,4312;  Hayden 
V.  Moffatt,  74  Tex.  648;  15  Am.  St.  Rep.  866;  McKie  v.  Ander- 
son, 78  Tex.  207. 

The  appellant  in  his  third  and  fourth  assignments  complains 
of  the  action  of  the  court  in  overruling  his  objections  to  the 
deeds  from  Charles  Cobb  to  Joseph  Monks,  and  from  Monks 
to  G.  W.  and  W.  F.  Horton,  and  from  G.  W.  and  W.  F.  Hor- 
ton to  J.  H.  Traylor.  The  objections  are  founded  on  the 
alleged  insufficiency  of  the  description  contained  in  the  deeds, 
on  account  of  both  patent  and  latent  ambiguity.  Without  de- 
tailing or  analyzing  the  matters  of  description,  we  deem  it  only 
necessary  to  say  that  in  our  opinion  there  is  such  ambiguity 
in  the  description  as  to  render  the  deeds  inadmissible,  as  they 
were  offered  unaided  by  other  testimony,  but  that  the  ambigu* 
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ity  is  latent,  not  patent,  and  that  as  the  descriptions  contains 
data  by  which  the  land  conveyed  might  be  identified,  resort 
for  that  purpose  might  be  had  on  another  trial  to  extraneous 
•evidence:  Kingston  v.  PickinSy  46  Tex.  101. 

It  is  unnecessary  to  consider  the  remaining  assignment  of 
«rror. 

For  the  errors  pointed  out,  we  think  that  the  judgment 
should  be  reversed  and  the  cause  remanded,  and  we  so  report. 

Agbnct  —  PowBR  ow  Attornby  —  How  Construed. — Powers  of  attor- 
ney receive  a  strict  constraction,  aad  the  authority  by  them  is  never  extended 
beyond  that  expressed  in  terms,  or  absolutely  necessary  to  carry  the  author- 
ity  into  effect:  Gilbert  v.  How,  45  Minn.  121;  22  Am.  St.  Rep.  724,  and  ex- 
tended note;  Qouldy  v.  Metcalf,  75  Tex.  455;  16  Am.  St.  Rep.  912,  and  note; 
Lamy  v.  Burr,  36  Mo.  85;  88  Am.  Dec.  135,  and  note;  Camden  etc  Au'n  r. 
Jones,  53  N.  J.  L.  189;  Dvoorak  v.  More,  25  Neb.  735. 

AcKNOWLBOOMKNT  —  What  MUST  CONTAIN.  —  An  acknowledgment  to 
a  deed  which  fails  to  recite  that  the  grantor  was  personally  known  to  the 
officer  is  fatally  defective:  TuUy  v.  Davis,  30  IlL  103;  83  Am.  Dec.  179,  and 
note;  Wolf  v.  Pogarty,  6  Oal.  224;  65  Am.  Dec.  509,  and  note;  Salmon  v. 
Huff,  80  Tex.  133;  McKie  v.  Anderson,  78  Tex.  207.  It  is  not  necessary  that 
the  certificate  of  acknowledgment  of  a  deed  by  an  adminiArator  should  re- 
cite that  the  grantor  was  personally  known  to  the  officer:  Hughes  v.  MeDivitt, 
102  Mo.  77. 

Deeds — Ambiouitt  in  —  Extraneous  Evidbncb  to  Explain.  —  Evidence 
is  admissible  to  explain  ambiguities  in  a  deed:  Palmer  v.  Farrell,  129  Pa.  St 
162;  15  Am.  St.  Rep.  70S,  aad  note.  Reference  may  be  had  to  another  deed 
for  su(di  purpose:  Campbell  v.  Mc Arthur,  2  Hawks,  33;  11  Am.  Dec.  738,  and 
note.  Evidence  is  admissible  to  show  whether  a  person  intended  an  instru- 
ment to  be  a  will  or  a  deed:  Robertson  v.  Dunn,  2  Murph.  133;  6  Am.  Deo.  625. 
In  order  to  explain  doubts  in  a  deed,  the  court  may  consider  the  condition 
■of  the  property,  state  of  the  title,  or  other  material  matters,  to  aid  it  in  its  in- 
terpretation: Cannon  v.  Emmans,  44  Minn.  294.  Where  descriptions  in  a  deed 
are  uncertain,  reference  may  be  had  to  prior  deeds  conveying  the  same  land; 
McAfee  v.  Arline,  83  Ga.  645.  See  Qruber  t.  Lindenmeier,  42  Minn.  99; 
Jtaymond  ▼.  Nath,  57  Conn.  447. 
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Infant's  Dibd  is  Voidable,  not  Void;  and  in  order  to  avoid  it,  he  most 
disaffirm  it  within  a  reasonable  time.  What  is  such  reasonable  time  ia 
a  fuestion  of  fact. 

Intanct — Covbrturk — When  Exousks  Laches  in  Disaftirmino  a  Dxbo. 
—  A  married  woman  may  be  barred  by  lapse  of  time  from  disaffirming  her 
deed  made  during  infancy;  but  her  coverture  should  be  considered  in 
determining,  as  a  question  of  fact,  whether  the  disaffirmance  has  been 
attempted  within  a  reasonable  time  or  not. 
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Ihtanot — RiQHT  TO  DISAFFIRM  Dkbd. — The  coQveyanoe  of  land  to  aa 
ionooent  purchader  for  value  by  the  graotee  of  aa  infant  will  not  bar 
the  right  of  the  latter  to  disaffirm  his  conveyance  within  a  reasonabl* 
time. 

Infancy  —  Disaffirhancb  of  Dbed.  — A  conveyance  by  a  grantor  or  hi* 
heirs  is  one  mode  of  disaffirming  his  prior  deed  made  daring  infancy. 

Infancy  —  Attorney  Fees  as  Necessaries.  —  Beneficial  legal  services  in 
defense  of  the  rights  of  an  infant  may  be  considered  as  necessaries,  and 
constitute  a  valid  consideration  for  a  deed  to  a  share  of  the  land  reoor* 
ered. 

H.  L.  Stone  and  John  D.  Lee^  for  the  appellants. 

Simphins  and  Neblett,  for  the  appellee. 

Oainbs,  a.  J.  The  appellants,  Overton  Searoy  and  Shelby 
Searcy,  brought  this  suit  by  their  guardian  to  recover  of  de- 
fendant a  tract  of  one  hundoed  acres  of  land,  and  obtained  a 
judgment  for  an  undivided  interest. 

There  is  no  statement  of  facts  filed  in  the  record,  but  the 
case  is  brought  here  upon  the  conclusions  of  fact  and  law  of 
the  judge  who  tried  the  case  below  without  a  jury.  Fronx 
the  findings  •of  fact,  it  appears,  in  substance,  that  Annie  E. 
Hollingsworth,  then  a  minor,  and  others  owned  a  large  sur- 
vey of  land  known  as  the  Haggerty  survey;  that  their  inter- 
est had  been  in  common,  but  had  been  severed  by  partition; 
that  the  heirs  of  Haggerty  brought  suit  for  the  entire  land 
against  the  other  owners,  but  did  not  make  Annie  a  Jjarty. 
She  had  no  legally  appointed  guardian,  but  her  step-father^ 
hearing  of  the  suit,  wrote  to  Simpkins  and  Simpkins,  attor- 
neys at  law,  requesting  them  to  look  after  her  interest  in  the 
land,  and  to  take  such  steps  as  were  necessary  to  protect  her 
rights.  They  obtained  of  the  court  leave  for  her  appearance 
as  a  party  defendant,  and  filed  an  answer  for  her.  The  cause 
went  to  trial,  and  resulted  in  a  judgment  for  the  defendants. 
Subsequently  she  conveyed  to  Simpkins  and  Simpkins  the 
land  in  controversy  in  this  suit  in  consideration  of  their  ser- 
vices. Her  interest  in  the  Haggerty  survey  was  about  750 
acres,  as  shown  by  the  petition  in  this  case,  and  the  tract  in 
controversy  is  a  part  of  it.  At  the  time  of  the  conveyance  she 
was  about  sixteen  years  old.  While  still  a  minor,  in  October, 
1882,  she  married,  and  died  in  July,  1883,  leaving  as  her 
heirs  her  mother,  a  married  woman,  and  appellants,  her  half 
brother  and  sister,  and  her  husband,  one  Blanks.  Her  mother 
died  in  December,  1883,  leaving  appellants  as  her  only  sur- 
viving children.     Blanks  conveyed  his  interest  in  the  land  to 
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the  appellant  Overton  Searcy.  The  object  of  the  suit  was  to 
disaflfirni  the  deed  to  Simpkins  and  Simpkins,  and  recover 
the  land.  The  court  gave  judgment  for  the  appellants  for  all 
the  interest  in  the  land  except  that  inherited  by  the  mother, 
and  for  that  interest,  gave  judgment  for  defendant.  The 
judgment  is  assigned  as  error,  and  appellants  maintain  that 
they  should  have  had  judgment  for  the  whole. 

An  infant's  deed  is  voidable,  not  void;  and  it  is  well  settled 
in  this  state  that  in  order  to  avoid  it,  he  must  disaflSrm  it 
within  a  reasonable  time  after  attaining  his  majority:  Kil' 
gore  v.  Jordan,  17  Tex.  341;  Stuart  v.  Baker^  17  Tex.  421; 
Bingham  v.  Barley,  55  Tex.  281;  40  Am.  Rep.  801.  As  to 
what  is  a  reasonable  time,  there  is  an  irreconcilable  conflict 
in  the  authorities.  The  case  last  cited  recognizes  the  rule 
that  when  mere  lapse  of  time  is  relied  upon  to  defeat  the 
right  of  avoiding  the  deed,  it  must  be  such  as,  under  all  the 
circumstances,  will  rebut  any  presumption  of  any  intended 
disaffirmance.  Without  passing  upon  the  correctness  of  the 
rule  thus  laid  down,  we  are  of  opinion  that  there  does  not 
appear  in  the  judge's  findings  of  fact  such  circumstances  as 
justified  the  court  in  holding  as  a  matter  of  law  that  the 
mother  of  appellants  at  her  death  was  barred  of  her  right  to 
avoid  the  deed.  We  think  the  question  of  a  reasonable  time 
one  of  fact  to  be  found  by  the  court  as  such,  or,  in  case  of  a 
trial  by  the  jury,  by  the  jury  under  proper  instructions  from 
the  court.  For  the  error  of  the  court  in  concluding  that 
the  appellants  cannot  recover  in  the  right  of  their  mother,  the 
judgment  will  be  reversed;  and  in  view  of  the  fact  that  the 
case  seems  to  admit  of  a  fuller  development  upon  another 
trial,  the  cause  will  be  remanded. 

There  are  other  questions  suggested  in  the  briefs  that  re- 
quire consideration.  The  authorities  at  common  law  seem  to 
be  that  a  married  woman  will  not  be  barred  of  the  right  of 
disaffirming  a  deed  made  during  infancy  at  any  time  during 
her  coverture.  We  think,  however,  that  rule  should  not  apply 
in  this  state.  It  is  true,  she  cannot  here  disaffirm  by  deed 
without  consent  of  her  husband;  but  she  can  disaffirm  by  suit 
without  his  concurrence.  Still,  we  think  that  coverture  is  a 
circumstance  to  be  considered  in  determining,  as  a  question 
of  fact,  whether  the  disaffirmance  has  been  attempted  within 
a  reasonable  time  or  not. 

Appellee  contends  that  when  the  grantee  of  the  minor  sells 
the  land  for  value  to  a  purchaser  in  good  faith,  the  right  of 
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disaffirmance  is  lost.  We  have  found  no  authority  to  support 
the  proposition.  Such  a  doctrine  would  enable  the  grantee  to 
make  the  deed  valid  by  a  mere  sale  to  an  innocent  purchaser, 
and  would  practically  destroy  a  rule  established  to  protect 
minors  against  the  consequences  of  improvident  conveyances 
of  their  property. 

Appellee  also  maintains  that  the  appellant  Overton  Searcy 
should  not  have  recovered  as  grantee  of  J.  G.  Blanks,  the 
surviving  husband  of  the  grantor  in  the  deed  sought  to  be 
avoided.  But  we  understand  the  law  to  be  that  a  conveyance 
by  the  grantor  or  her  heirs  is  one  mode  of  disaffirming  the 
deed  of  an  infant. 

Appellee  also  insists  that  the  legal  services  of  Simpkins 
and  Simpkins  were  a  lawful  consideration  for  the  convey- 
ances, and  that  the  land  cannot  be  recovered  without  paying 
a  compensation  for  that  consideration.  For  necessaries  fur- 
nished an  infant  the  law  implies  a  contract.  These  are 
usually  food,  lodging,  wearing  apparel,  medicine,  medical  at- 
tendance, and  the  means  of  an  education.  Such  is  the  more 
rigid  rule  of  the  common  law.  But  there  are  cases  which 
recognize  that  fees  of  attorneys  for  services  rendered  infants 
may,  under  some  circumstances,  be  treated  as  necessaries,  for 
the  payment  of  which  the  law  will  imply  a  contract:  Epper^ 
son  V.  Nugent,  67  Miss.  45;  34  Am.  Rep.  434;  Thrall  v.  Wright^ 
88  Vt.  494;  and  see,  for  a  general  discussion.  Hall  v.  Butter' 
field,  59  N.  H.  354;  47  Am.  Rep.  209.  Looking  to  the  con- 
dition of  affairs  in  our  own  state,  it  seems  to  us  that  to  refuse 
to  allow  an  attorney  who,  at  the  instance  of  a  next  friend, 
has  instituted  a  suit  in  behalf  of  a  minor,  and  recovered  for 
him  money  or  property,  to  claim  from  the  infant  a  reasonable 
compensation  for  his  services  would  be  to  establish  a  rule 
which  would  operate  to  the  prejudice  of  the  class  it  is  de- 
signed to  protect.  In  such  case,  where  the  services  have  been 
beneficial  to  the  infant,  we  are  of  opinion  that  reasonable 
compensation  should  be  allowed.  The  court  found  in  this 
case  that  the  deed  to  Simpkins  and  Simpkins  was  without 
consideration.  That  should  be  made  to  depend  upon  the 
question  whether  their  services  were  beneficial  to  the  infant 
or  not.  If  so,  the  plaintiff  should  in  no  event  recover  without 
an  offer  to  pay  and  the  payment  of  a  just  and  reasonable 
compensation.  We  have  had  some  difficulty  in  determining 
whether  the  judgment  in  the  suit  of  Haggerty's  heirs  was 
oonclusive  in  her  favor.     If  not,  the  legal  services  in  the  suit 
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were,  as  to  her,  without  value.  But  we  think  the  judgment 
should  be  held  conclusive.  An  infant  may  bring  suit  by  a 
next  friend,  and  we  see  no  reason  why  he  may  not  intervene 
in  the  same  manner.  Annie  Hollingsworth  was  permitted  to 
make  herself  a  party  defendant  in  the  suit,  and  we  think  she 
was  practically  an  intervener  asserting  her  claim  against  the 
plainti£F8  in  that  suit,  and  that  they  are  bound  by  the  judg- 
ment. The  right  of  Simpkins  and  Simpkins  to  compensation 
depended  upon  the  question  whether,  in  view  of  the  state  of 
the  title  and  the  attendant  expense  of  litigation,  it  was  bene- 
ficial to  her  interest  to  intervene  in  the  suit  or  not. 

For  the  errors  pointed  out,  the  judgment  is  reversed  and 
the  cause  remanded. 

Infants  —  Deeds  of  —  Void  or  Voidable. — The  deed  of  an  infant  !■ 
Toidable  only;  the  title  passes  by  it,  and  remains  in  the  grantee  until  soma 
clear  act  of  disaffirmance  done  by  the  grantor  after  coming  of  age:  Logan  ▼. 
Gardner,  136  Pa.  St.  688;  20  Am.  St.  Rep.  939,  and  note;  note  to  Craig  r. 
Van  Bebber,  18  Am.  St.  Rep.  575-579;  Manning  v.  Johnson,  26  Ala.  446;  62 
Am.  Dec.  732;  Bool  v.  Mix,  17  Wend.  119;  31  Am.  Dec.  285,  and  note;  Ihley 
▼.  Padgett,  27  S.  C.  300;  Hoffert  v.  Miller,  86  Ky.  572. 

Infants  —  Covertuke  of.  No  Bab  to  Disaffirmance  of  Died.  —  An 
infant  married  woman  is  not  bound  by  her  deed,  though  executed  and 
acknowledged  in  conformity  with  the  statute:  Harrod  v.  Meyers,  21  Ark. 
£92;  76  Am.  Dec.  509,  and  note;  extended  note  to  Craig  v.  Van  Bdber,  18 
Am.  St.  Rep.  584-587,  638;  Cumminga  v.  EvereU,  82  Me.  260. 

Infants  —  Disaffirmance  of  Deeds  of  —  What  Amounts  to.  —  Where 
a  minor  executes  a  deed  of  conveyance,  and  after  attaining  majority  conveys 
the  same  land  to  a  third  person,  the  second  deed  is  a  disaffirmance  of  the 
first:  Craig  v.  Van  Bebber,  100  Mo.  584;  18  Am.  St.  Rep.  669,  and  extended 
note  at  pages  662-667;  Peterson  v.  Laik,  24  Mo.  641;  69  Am.  Deo.  441,  and 
note. 

Infants  —  Attorneys'  Fees  as  Necessaries. — The  estate  of  an  infant 
is  liable  for  the  fees  of  counsel  whose  services  were  beneficial  thereto:  Epper- 
son V.  Nugent,  57  Miss.  45;  34  Am.  Rep.  434,  and  note;  Munson  ▼.  Wash- 
band,  31  Conn.  303;  83  Am.  Dec.  151,  and  note.  An  infant  is  liable  as  for 
necessaries  for  the  services  of  an  attorney  who  defended  him  in  a  bastardy 
proceeding:  Barker  v.  Hibbard,  54  N.  H.  539;  20  Am.  Rep.  160.  Askep  r. 
WiUiams,  74  Tex.  294,  holds  that  the  services  of  an  attorney  should  be  held 
necessary  to  an  infant  when  he  is  charged  with  crime. 
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Nboligenck,  Irrtbvction  as  to,  Already  Given,  Need  not  be  Repeated. 
—  Where  the  court  has  already  instrncted  the  jury  that  if  it  did  not  ap- 
pear  by  a  preponderance  of  testimony  that  the  injury  for  which  recovery 
was  songbt  was  occasioned  by  the  negligence  of  the  defendant  they 
should  find  for  the  defendant,  it  is  not  error  to  refuse  to  instruct  them 
that  if  the  injury  occurred  by  defects  in  the  wall,  caused  by  the  elements, 
which  were  not  discovered  by  ordinary  care,  in  the  absence  of  further 
negligence  on  the  part  of  the  defendant,  the  plaintiff  cannot  recover. 

Cabb,  Dborbs  or,  Rbquibed  or  Person  Performing  Act  where  Safbtt 
or  PuBUO  Involved.  —  A  person  engaged  in  hoisting  a  heavy  safe  in  a 
public  place  where  people  are  constantly  passing  is  bound  to  use  such 
care  as  the  nature  of  the  employment  and  the  situation  and  circum« 
•tancet  require  of  a  prudent  person  experienced  and  skilled  in  such  or 
similar  work. 

Punitive  Damages  not  Recoverable.  — The  doctrine  of  punitive  damage* 
is  unsound  in  principle  and  unfair  and  dangerous  in  practice,  and  such 
damages  cannot  be  recovered  in  Washington,  although  the  defendant 
may  have  been  guilty  of  gross  negligence. 

Action  for  personal  injuries.    The  opinion  states  the  case. 

Turner  and  Oraves,  and  W.  C.  Jones,  for  the  appellant. 

Jewe  Arthur ,  for  the  appellee. 

Dunbar,  J.  The  plaintiff,  Mina  Hoefer,  had  her  arm 
broken,  and  was  otherwise  injured,  by  the  falling  of  a  safe^ 
which  was  being  hoisted  by  the  defendant  into  a  five-story 
brick  building,  known  as  the  "  Eagle  Block,"  in  the  city  of 
Spokane  Falls.  Plaintiff  had  been  to  the  office  of  her  physician 
ia  the  second  story  of  said  building,  where  she  was  accustomed 
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to  go  for  treatment  daily,  and  while  returning  from  such  a 
visit  on  the  seventh  day  of  February,  1890,  she  passed  down 
the  stairway  and  into  the  court  or  opening  under  the  hoisted 
safe  just  as  it  fell.  The  said  stairway  started  from  the  en- 
trance of  said  court,  or  well,  on  Stevens  Street,  and  landed  on 
the  north  end  of  the  covered  way  on  the  second  floor  of  the  rear 
building.  Dr.  Thiel's  office,  where  Mina  Hoefer  had  been  just 
before  she  was  injured,  was  in  a  room  on  the  second  floor  of 
the  Stevens  Street  building,  and  was  the  first  room  north  of 
the  Stevens  Street  entrance.  There  was  one  other  and  per- 
haps main  entrance  to  the  building  from  Riverside  Avenue, 
and  it  is  claimed  by  the  defendant  that  the  court,  or  well,  on 
that  side  of  the  block  was  used  for  hoisting  heavy  articles  to 
the  upper  stories  of  the  building,  and  was  not  generally  em- 
ployed by  the  public  as  an  entrance  to  the  upper  stories  of  the 
block;  yet  we  think  it  fairly  appears  that  the  stairway  leading 
from  Stevens  Street  was  in  common  use,  and  that  the  plaintiflf 
had  a  right  to  use  it  in  going  to  and  from  the  office  of  her 
physician.  Suit  was  brought  against  the  defendant,  alleging 
damages  in  the  sum  of  five  thousand  dollars.  The  case  was 
tried  by  a  jury,  and  a  verdict  rendered  for  plaintiff's  for  two 
thousand  five  hundred  dollars,  and  a  judgment  rendered  for 
the  same,  from  which  judgment  an  appeal  was  taken  to  this 
court. 

The  defendant  assigns  as  error  the  following  instructions 
to  the  jury,  given  by  the  court  upon  its  own  motion:-  "Fur- 
thermore, gentlemen,  the  plaintiff's  claim  in  this  action  that 
the  defendant  was  not  only  guilty  of  negligence,  by  reason  of 
which  the  plaintiflf  was  damaged,  but  was  guilty  of  gross  neg- 
ligence, and  in  case  you  find  they  were  guilty  of  gross  negli- 
gence, a  difl^erent  rule  of  damages  applies  to  the  case 

'  Gross  negligence  '  means  a  wanton  and  reckless  disregard  of 
the  rights  of  other  persons,  taken  into  consideration  with  the 
facts  in  the  case;  and  in  case  you  find  that  it  was,  then,  in 
addition  to  the  actual  damages  which  you  may  find  for  plain- 
tiflf, you  may  assess  a  sum  which  the  law  calls  *  exemplary 
damages.'  That  means,  a  damage  to  deter  others  from  being 
wanton  and  reckless  of  the  rights  of  others." 

Also  the  following  instructions,  asked  by  plaintiflTs:  — 
"K  the  jury  believe  from  all  the  evidence  that  the  agent 
and  employees  of  defendant,  the  Spokane  Truck  and  Dray 
Company,  in  placing  the  beams  and  planks  across  the  well- 
bole,  in  plaintiflfs'  petition  mentioned  as  being  in  the  Eagle 
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Block,  in  the  city  of  Spokane  Falls,  and  in  any  other  way,  in 
the  construction  and  preparation  of  the  appliances  for  lioist- 
ing  the  safe  up  and  through  said  well-hole,  and  in  the  hoist- 
ing of  the  same,  failed  to  use  such  care  as  the  nature  of  the 
employment,  and  the  situation  and  circumstances  surround- 
ing the  same,  required  of  a  prudent  person  having  had  expe- 
rience, and  skilled  in  such  or  similar  work,  and  that,  by  reason 
thereof,  said  beam  and  planks,  and  other  appliances,  in  the 
attempt  to  hoist  said  safe,  gave  way,  or  were  broken,  and  fell 
down  through  said  well-hole,  striking  plaintiff,  Mina  Hoefer, 
breaking  her  arm,  and  otherwise  injuring  her,  they  should  find 
for  plaintiff,  assessing  the  damage,  if  any,  at  such  sum  as  they 
find  she  has  sustained,  not  exceeding  five  thousand  dollars, 
the  amount  claimed  in  the  complaint." 

"The  jury  is  instructed  that  if  they  find  for  plaintiff  under 
the  preceding  instruction,  in  assessing  the  damage  they  have 
a  right  to  consider  and  allow  for  the  loss  of  the  personal  ser- 
vices of  plaintiff,  Mina  Hoefer,  to  her  family;  her  mental  suf- 
fering and  bodily  pain;  the  extent  of  probable  duration  of  the 
injury,  and  the  prospective  loss  of  service  occasioned  thereby; 
also  the  expense  incurred  for  medicine,  nursing,  etc.,  and  such 
reasonable  doctor  bill  as  plaintiffs  were  obligated  to  pay." 

"  Should  the  jury  find  for  plaintiffs  under  instruction  No.  1, 
and  also  find  that  defendant's  agents  and  employees,  in  con- 
structing the  appliances  for  hoisting  said  safe,  and  in  hoisting 
the  same,  were  guilty  of  gross  negligence, — that  is,  exercised 
so  little  care  as  to  evince  a  reckless  and  willful  indifference  to 
the  safety  of  plaintiff,  Mina  Hoefer,  and  all  others  using  said 
entrance  and  stairway, — then  they  may  find  for  plaintiffs  ex- 
emplary damages, — that  is,  damages  in  money  by  way  of  pun- 
ishment, in  addition  to  the  damages  they  may  find  under 
instruction  No.  2,  in  no  case  exceeding  in  all  the  amount  of 
five  thousand  dollars  claimed  in  the  complaint." 

The  court  refused  to  give  the  following  instruction  asked  by 
the  defendant,  which  refusal  defendant  also  assigns  as  error: 
'*  If  you  find  by  the  evidence  that  the  injury  occurred  by  de- 
fects in  the  wall,  caused  by  the  elements,  and  such  defects 
were  not  discovered  by  ordinary  care,  in  the  absence  of  fur- 
ther negligence  on  the  part  of  the  defendant,  the  plaintiff  can- 
not recover." 

So  far  as  the  instruction  is  concerned  that  was  asked  for  by 
defendant  and  refused  by  the  court,  we  think  it  had  already 
been  substantially  given  by  the  court,  and  it  was  not  neces- 
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eary  to  repeat  it  in  another  form  of  words.  The  court  had 
already  instructed  the  jury  that  "if  it  did  not  appear  by  a 
preponderance  of  testimony  that  this  injury  was  occasioned 
by  the  negligence  of  the  defendant,  that  it  was  their  duty  to 
find  for  the  defendant."  Courts  should  not  be  called  upon  to 
particularize  by  referring  to  certain  portions  of  the  testimony. 
It  is  a  far  safer  rule  to  state  the  law  governing  the  case  in  gen- 
eral terms. 

It  is  claimed  by  the  defendant  that  the  language  used  by 
the  court  in  the  first  instruction  asked  by  plaintiffs  makes  the 
defendant  an  actual  insurer  of  the  safety  of  the  public,  and  is 
therefore  erroneous.  The  statement  was,  "  that  the  defendant 
was  bound  to  use  such  care  as  the  nature  of  the  employment, 
and  the  situation  and  circumstances  surrounding  the  same, 
required  of  a  prudent  person  having  had  experience,  and 
skilled  in  such  or  similar  work."  We  are  unable  to  see  how 
this  instruction  could  be  materially  modified.  Undoubtedly, 
the  "  nature  of  the  employment "  must  be  taken  into  consid- 
eration. If  it  is  an  employment  which  is  likely  to  endanger 
life  or  property,  certainly  a  greater  degree  of  care  would  be 
required  than  an  employment  the  careless  performance  of 
which  would  not  ordinarily  result  in  injury  to  person  or  prop- 
erty. It  is  plain  that  "  the  situation  and  circumstances  sur- 
rounding the  employment"  must  be  considered;  for,  applying 
the  rule  to  a  case  of  this  character,  a  person  in  hoisting  a 
heavy  weight  in  an  unfrequented  place,  in  no  way  connected 
with  any  thoroughfare  or  passage-way,  would  not  be  held  to 
the  same  degree  of  care  as  he  would  be  if  the  work  were  being 
done  in  a  public  thoroughfare,  where  people  had  a  right  to 
pass,  and  were  actually  constantly  passing.  It  certainly  can- 
not be  gainsaid  that  "  prudence  "  should  be  one  of  the  requi- 
site qualifications  of  a  person  engaged  in  such  employment. 
Nor  must  his  qualifications  stop  here,  when  engaged  in  a  busi- 
ness which  is  liable  to  injuriously  afiect  the  public;  for  he 
might  be  an  ordinarily  prudent  man,  and  yet,  if  he  had  no 
experience  or  skill  in  the  particular  work  in  which  he  is  en- 
gaged, disastrous  results  would  be  liable  to  follow.  Language 
which  is  not  technical  must  be  construed  by  its  ordinarily  ac- 
cepted meaning,  and  we  do  not  think  the  language  employed 
by  the  court  could  not  be  so  construed  as  to  make  the  defend- 
ant an  insurer;  and  we  concur  with  the  counsel  for  the  plain- 
tiflfs,  that  it  states  substantially  the  same  doctrine  as  the 
quotation  from  Shearman  and  Redfield  on  Negligence,  section 
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47,  by  defendant,  where  they  define  ordinary  care  to  be  "the 
care  usually  bestowed  upon  the  matter  in  hand  by  persons 
accustomed  to  deal  with  -such  matters,  and  having  the  aver- 
age prudence  of  the  general  class  of  society  to  which  the  per- 
son whose  conduct  is  in  question  belongs." 

We  next  pass  to  the  instruction  of  the  court,  both  upon  its 
own  motion  and  upon  the  motion  of  the  plaintiffs,  in  relation  to 
punitive  damages.  This  is  a  question  which  has  engaged  the 
earnest  attention  of  courts  and  authors.  A  careful  investiga- 
tion of  the  discussion  of  this  subject  by  such  noted  authors  as 
Greenleaf,  Sedgwick,  and  Parsons,  and  also  other  eminent 
text-writers,  and  by  numerous  courts,  shows  a  wonderful  di- 
versity of  opinion  on  this  i-nteresting  subject.  The  weight  of 
authority,  especially  considering  the  older  cases,  seems  to  be 
in  favor  of  the  doctrine  of  punitive  damages;  but  the  opposite 
doctrine  has  received  the  support  and  advocacy  of  many  mod- 
ern writers,  and  the  judicial  sanction  of  many  modern  courts; 
while  other  courts  have  frankly  stated  their  repugnance  to  the 
doctrine,  yet  considered  themselves  bound  by  former  decisions 
in  their  respective  states  to  still  maintain  it,  appealing  to  the 
legislature  to  relieve  them  from  what  they  believe  to  be  a  perni- 
cious practice.  In  this  state  it  is  a  new  question,  and  the  court 
approaches  its  investigation  untrammeled  by  former  decisions, 
free  to  accept  the  reasoning  which  most  strongly  appeals  to 
its  judgment,  and  to  adopt  the  rule,  which,  in  its  opinion,  will 
simplify  judicial  proceedings,  and  lead  to  the  least  embarrass- 
ing complications  in  the  administration  of  the  law,  and  the 
determination  of  rights  thereunder.  And  this  desired  ultima- 
tum, we  think,  will  best  be  attained  by  adopting  the  rule  laid 
down  by  Mr.  Greenleaf  (vol.  2,  sec.  253),  that  "damages  are 
given  as  a  compensation  or  satisfaction  to  the  plaintiff  for  an 
injury  actually  received  by  him  from  the  defendant.  They 
should  be  precisely  commensurate  with  the  injury,  neither 
more  nor  less;  and  this  whether  it  be  to  his  person  or  estate," 
—  although  it  is  stoutly  maintained  by  so  eminent  an  author 
as  Mr.  Sedgwick  that  this  definition  is  too  limited,  and  that 
wherever  the  elements  of  fraud,  malice,  gross  negligence,  or 
oppression  "  mingle  in  the  controversy,  the  law,  instead  of  ad- 
hering to  the  system  or  even  the  language  of  compensation, 
adopts  a  wholly  different  rule.  It  permits  the  jury  to  give 
what  it  terms  '  punitive,'  *  vindictive,'  or  *  exemplary '  dam- 
ages; in  other  words,  blends  together  the  interests  of  society 
and  of  the  aggrieved  individual,  and  gives  damages  not  only 
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to  recompense  the  sufferer,  but  to  punish  the  offender":  1 
Sedgwick  on  Damages,  38,  7th  ed.,  53.  It  seems  to  us  that 
there  are  many  valid  objections  to  interjecting  into  a  purely 
civil  action  the  elements  of  a  criminal  trial,  intermingling  into 
a  sort  of  a  medley  or  legal  jumble  two  distinct  systems  of  judi- 
cial procedure.  While  the  defendant  is  tried  for  a  crime,  and 
damages  awarded  on  the  theory  that  he  has  been  proven  guilty 
of  a  crime,  many  of  the  time-honored  rules  governing  the 
trial  of  criminal  actions,  and  of  the  rights  that  have  been  se- 
cured to  defendants  in  criminal  actions,  "from  the  time  whereof 
the  memory  of  man  runneth  not  to  the  contrary,"  are  abso- 
lutely ignored.  Under  this  procedure,  the  doctrine  of  pre- 
sumption of  innocence  until  proven  guilty  beyond  a  reasonable 
doubt  finds  no  lodgment  in  the  charge  of  the  court,  but  •  is 
supplanted  by  the  rule  in  civil  actions  of  a  preponderance  of 
testimony.  The  fallacy  and  unfairness  of  the  position  is  made 
manifest  when  it  is  noted  that  a  person  can  be  convicted  of  a 
crime,  the  penalty  for  which  is  unlimited  save  in  the  uncer- 
tain judgment  of  the  jury,  and  fined  to  this  unlimited  extent 
for  the  benefit  of  an  individual  who  has  already  been  fully 
compensated  in  damages  on  a  smaller  weight  of  testimony 
than  he  can  be  in  a  criminal  action  proper,  brought  for  tha 
benefit  or  protection  of  the  state,  where  the  amount  of  the  fine 
is  fixed  and  limited  by  law;  and  in  addition  to  this,  he  may 
be  compelled  to  testify  against  himself,  and  is  denied  the  right 
to  meet  the  witnesses  against  him  face  to  face,  under  the  prac- 
tice in  civil  actions  of  admitting  depositions  in  evidence. 

Exclusive  of  punitive  damages,  the  measure  of  damages 
as  uniformly  adopted  by  the  courts  and  recognized  by  the  law 
is  exceedingly  liberal  towards  the  injured  party.  There  is 
nothing  stinted  in  the  rule  of  compensation.  The  party  is 
fully  compensated  for  all  the  injury  done  his  person  or  his 
property,  and  for  all  losses  which  he  may  sustain  by  reason 
of  the  injury,  in  addition  to  recompense  for  physical  pain,  if 
any  has  been  inflicted.  But  it  does  not  stop  here;  it  enters 
the  domain  of  feeling,  tenderly  inquires  into  his  mental  suf- 
ferings, and  pays  him  for  any  anguish  of  mind  that  he  may 
have  experienced.  Indignities  received,  insults  borne,  sense 
of  shame  or  humiliation  endured,  lacerations  of  feelings,  dis- 
figuration, loss  of  reputation  or  social  position,  loss  of  honor, 
impairment  of  credit,  and  every  actual  loss,  and  some  which 
frequently  border  on  the  imaginary,  are  paid  for  under  the 
rule  of  compensatory  damages.    The  plaintiff  is  made  entirely 
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whole.    The  bond  has  been  paid  in  full.     Surely  the  publio 
can  have  no  interest  in  exacting  the  pound  of  flesh. 

Ordinarily,  the  administration  of  the  laws  is  divided  into 
two  distinct  jurisdictions,  the  civil  and  the  criminal,  each 
governed  by  rules  of  procedure,  and  by  rules  governing  the 
admission  and  weight  of  testimony  different  and  distinct  from 
the  other.  The  province  of  the  civil  court  is,  as  its  name  in- 
dicates, to  investigate  civil  rights.  There  its  jurisdiction  ends^ 
or  ought  to  end;  while  the  province  of  the  criminal  court  is, 
as  its  name  imports,  to  investigate  and  punish  crime  and  re- 
strain its  commission.  And  it  is  to  the  criminal  and  not  to 
the  civil  jurisdiction  that  society  looks  for  its  protection 
against  criminals.  The  object  of  punishment  is  not  to  deter 
the  criminal  from  again  perpetrating  the  crime  on  the  par- 
ticular individual  injured,  but  for  the  protection  of  society  at 
large;  and  as  the  state  is  at  the  expense  of  restraining  and 
controlling  its  criminals,  and  as  fines  are  imposed  for  the 
double  purpose  of  restraining  the  offender  and  of  reimburs- 
ing the  state  for  its  outlay  in  protecting  its  citizens  from  crim- 
inals, we  are  at  a  loss  to  know  by  what  process  of  reasoning, 
eitlier  legal  or  ethical,  the  conclusion  is  reached  that  a  plain- 
tiff in  a  civil  action,  under  a  complaint  which  only  asks  for 
compensation  for  injuries  received,  is  allowed  to  appropriate 
money  which  is  supposed  to  be  paid  for  the  benefit  of  the 
state.  It  is  to  be  presumed  that  the  state  has  fully  protected 
its  own  interests,  or  as  fully  at  least  as  they  could  be  protected 
by  laws,  when  it  provides  for  the  punishment  of  crime  in  its 
criminal  statutes,  and  fixes  the  fine  at  a  sum  which  it  deems 
commensurate  with  the  crime  designated;  hence  punitive 
damages  cannot  be  allowed  on  the  theory  that  it  is  for  th& 
benefit  of  society  at  large,  but  must  logically  be  allowed  on 
the  theory  that  they  are  for  the  sole  benefit  of  the  plaintiff, 
who  has  already  been  fully  compensated, — a  theory  which  is 
repugnant  to  every  sense  of  justice. 

Again,  while  jurors  should  be  the  judges  of  the  character 
and  weight  of  testimony,  that  judgment  should  be  exercised 
under  some  rule,  and  be  amenable  to  some  law,  so  that  an 
abuse  of  discretion  could  be  ascertained  and  corrected;  but, 
under  the  doctrine  of  punitive  damages,  where  the  whole  ques- 
tion is  left  to  the  unguided  judgment  of  the  jury,  and  where, 
under  the  very  nature  of  the  doctrine,  no  measure  of  damages 
can  be  stated,  and  hence  no  limits  compelled,  where  there  are 
no  special  findings  provided  for,  it  would  not  be  often  that  a 
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court  would  be  warranted  in  interfering  with  a  verdict,  if  in- 
deed it  could  do  so  at  all,  if  the  verdict  fell  within  the  amount 
asked  as  compensatory  damages.  Take  the  case  at  bar,  for 
instance,  and  the  court  has  no  way  of  ascertaining  whether 
the  jury  found  that  the  plaintifif  had  actually  been  damaged 
to  the  full  amount  of  two  thousand  five  hundred  dollars,  or 
whether  they  found  her  actual  damages  to  be  five  hundred 
dollars,  and  assessed  the  other  two  thousand  dollars  by  way 
of  punishment.  It  seems  to  us  that  a  practice  which  leads  to 
80  much  confusion  and  uncertainty  in  the  administration  of 
the  law,  and  that  is  always  liable  to  lead  to  injustice,  the  cor- 
rection of  which  is  impracticable,  cannot  be  too  speedily  erad- 
icated from  our  system  of  jurisprudence.  In  this  connection, 
we  quote  approvingly  the  language  of  the  supreme  court  of 
Indiana  in  Stewart  v.  Maddox^  63  Ind.  51.  Says  the  court: 
"  The  doctrine  of  exemplary  or  punitive  damages  rests  upon 
a  very  uncertain  and  unstable  basis.  It  is  almost  equivalent 
to  giving  the  jury  the  power  to  make  the  law  of  damages  in 
each  case;  and  in  a  case  where  the  defendant  is  a  command- 
ing, popular,  influential  person,  and  the  plaintiff  of  the  oppo- 
site character,  and  the  local  and  temporary  excitement  or 
prejudice  of  the  time  happens  to  be  in  favor  of  the  defendant 
and  against  the  plaintifl",  the  jury  is  apt  to  be  reluctant  in 
giving  even  pecuniary  compensation  without  adding  anything 
by  way  of  exemplary  or  punitive  damages;  while  in  a  case  in 
which  the  character  of  the  parties  and  the  circumstances  are 
reversed,  the  jury  will  be  liable  to  push  their  power  to  an  un- 
warranted and  unconscionable  extent,  dangerous  to  justice 
and  the  security  of  settled  rights." 

Says  the  court  in  Murphy  v.  Hobbs,  7  Col.  541,  49  Am.  Rep. 
366:  "  The  reflecting  lawyer  is  naturally  curious  to  account 
for  this  *  heresy '  or  '  deformity,'  as  it  has  been  termed.  Able 
and  searching  investigations  made  by  both  jurist  and  writer 
disclose  the  following  facts  concerning  it,  viz.,  that  it  was  en- 
tirely unknown  to  the  civil  law;  that  it  never  obtained  a  foot- 
hold in  Scotland;  that  it  finds  no  real  sanction  in  the  writings 
of  Blackstone,  Hammond,  Comyns,  or  Rutherforth;  that  it  was 
not  recognized  in  the  earlier  English  cases;  that  the  supreme 
courts  of  New  Hampshire,  Massachusetts,  Indiana,  Iowa,  Ne- 
braska, Michigan,  and  Georgia  have  rejected  it  in  whole  or  in 
part;  that  of  late  other  states  have  falteringly  retained  it,  be- 
cause committed  so  to  do;  that  a  few  years  ago  it  was  cor- 
▲■.  »t.  £»..  Vol.  xxvl — 5i 
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rectly  said:  *At  last  accounts,  the  court  of  queen's  bench  was 
still  sitting  hopelessly  involved  in  the  meshes  of  what  Mr. 
Chief  Justice  Quain  declared  to  be  "  utterly  inconsistent  prop- 
ositions "  ';  and  that  the  rule  is  comparatively  modern,  result- 
ing in  all  probability  from  a  misconception  of  impassioned 
language  and  inaccurate  expressions  used  by  judges  in  some 
of  the  earlier  English  cases."  And  in  support  of  this  theory, 
the  Colorado  court  quotes  Mr.  Justice  Foster  in  Fay  v.  Parker, 
53  N.  H.  342,  16  Am.  Rep.  270,  who  concludes  a  discussion 
of  the  expression  "smart-money,"  as  used  by  Grotius  and 
jurists  contemporary  with  that  author,  in  the  following  lan- 
guage: "  It  is  interesting,  as  well  as  instructive,  to  observe  that 
120  years  ago  the  term  'smart-money'  was  employed  in  a 
manner  entirely  different  from  the  modern  signification  which 
it  has  obtained,  being  then  used  as  indicating  compensation 
for  the  smarts  of  the  injured  person,  and  not,  as  now,  money 
required  by  way  of  punishment,  and  to  make  the  wrong-doer 
■mart."  Some  courts  have  held  that  it  was  in  violation  of  tlie 
constitutional  guaranty  "  that  no  person  should  be  twice  put 
in  jeopardy  for  the  same  offense,"  where  the  criminal  code 
provided  a  punishment  for  the  same  offense,  and  some  have 
restricted  or  limited  its  abrogation  to  cases  uhere  the  act 
charged  to  have  been  committed  was  made  punishable  by 
law;  but  without  expressing  any  opinion  on  the  constitutional 
question,  we  believe  that  the  doctrine  of  punitive  damages  is 
unsound  in  principle,  and  unfair  and  dangerous  in  practice, 
and  that  the  instruction  of  the  court  on  the  subject  of  punitive 
damages  was  erroneous.  With  this  view  of  the  law,  it  is  not 
necessary  to  examine  the  further  objection  urged  by  defendant, 
*'  that  this  was  not  a  proper  case  for  the  application  of  the  doc- 
trine of  punitive  damages." 

The  judgment  is  reversed,  and  the  case  remanded  for  a  new 
trial.  

KBOLiocifOB  —  Wbat  CovsTTTVTMa, — Negligence  in  »  legal  seniie  is  the 
failure  to  obsenre,  for  the  protection  of  another  person,  that  degree  of  care, 
precaution,  and  vigilance  which  the  circumstances  demand,  to  avoid  injury 
to  him:  BarreU  v.  Southern  Pac  Co.,  91  CaL  296j  25  Am.  St.  Rep.  186, 
and  note.  Ordinary  care  means  that  degree  of  care  which  an  ordinarily 
prudent  and  careful  person  would  exercise  under  like  circnmstancea:  Win' 
ten  T.  Kan»cu  dtp  etc.  R'y  Co.,  99  Mo.  609;  17  Am.  St.  Rep.  691;  TeOie- 
row  T.  8t.  Joteph  etc  R'y  Co.,  98  Mo.  74;  14  Am.  St.  Rep.  617,  and  nota; 
Dreher  r.  FUeJiburg,  22  Wia.  675;  99  Am.  Deo.  91,  and  note,  citing  case* 
where  ordinary  oare  is  defined.  Railroads  are  required  to  use  such  care  and 
diligeao*  in  moving  their  trains  as  ordinarily  prudent  men  would  use  under 
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the  circumstances:  Oulf  etc  R'y  Co.  v.  Hodges,  76  Tex.  90.  A  master  mast 
exorcise  sach  care  to  avoid  injury  to  his  servant  as  a  person  of  ordinary  prn- 
dence  would  use  under  the  oircumstances:  Hoffman  ▼.  DieJatuon,  31  W.  Va. 
142. 

PaNiTivK  Damages  —  Whkthbe  Allowabls  uf  Cirn.  Action.  —  In  Fajf 
T.  Parker,  63  N.  H.  342,  16  Am.  Rep.  270,  it  is  questioned  whether  puuitiTS 
^lamages  are  ever  allowable  In  civil  actions. 


Reed  v,  Taooma  BuiLDiNa  and  Savings  Associa- 
tion. 

r2  Washimqton,  198.  J 
BoaMDAKTSS,  PRBSnUPTIOH  THAT  COUBSKS  IK,  AKS  Bmr  AOOOBDINO  TO  TBini 
Meridiait.  —  Where  a  deed  describes  the  boundary  line  of  the  land  con- 
veyed thereby  as  commencing  at  a  point  west  of  the  northeast  corner  of 
a  certain  section,  the  presumption  is,  that  the  point  is  due  west,  notwith« 
standing  the  north  line  of  the  section  is  not  on  the  true  meridian.  But 
this  presumption  may  be  rebutted  by  extraneous  testimony. 

Ejectment.    The  opinion  states  the  case. 

DoolittUt  Pritchardf  and  Stevens^  and  R,  B.  Lehman^  for  the 
appellants. 

Oarretson^  Bracket^  and  Rosling,  and  Oaluaha  Parsons,  for  the 
appellee. 

Dunbar,  J.  The  description  of  the  lands  in  the  deed  to 
plaintiff's  grantor  of  that  tract  of  land  which  is  claimed  to 
have  been  platted  into  Cavender's  first  addition  is  in  the  words 
and  figures  following  to  wit:  "  Situate,  lying,  and  being  in  the 
county  of  Pierce,  Territory  of  Washington,  and  bounded  and 
described  as  follows,  to  wit:  Commencing  at  a  point  60  rodg 
west  of  the  northeast  corner  of  section  8,  in  township  20 
north,  of  range  3  east;  running  thence  west  20  rods,  south  8 
rods;  thence  east  20  rods;  thence  north  8  rods,  —  containing 
one  acre." 

The  plaintiff  proved  a  straight  title  to  the  premises  in  ques- 
tion from  the  United  States  patent,  down  to  and  including  the 
the  deed  received  by  him  from  his  grantor;  but  owing  to  the 
fact  that  the  north  line  of  said  section  8  did  not  run  due 
west,  ts  indicated  by  the  true  meridian,  or  in  other  words, 
did  not  run  parallel  with  the  meridian  line,  but  diverged  from 
the  true  west  line  to  the  north,  the  main  questions  are  as  to 
the  actual  location  on  the  face  of  the  earth,  of  the  north  line 
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of  the  notheast  quarter  of  section  8,  as  the  same  runs  west 
from  the  northeast  corner  of  said  section,  and  whether  the 
deed  should  be  construed  to  mean  west  according  to  the  true 
meridian,  or  west  according  to  the  government  survey.  On 
this  question  the  court  instructed  the  jury  as  follows:  "  Plain- 
tiflF  also  introduces  in  evidence  a  duly  certified  copy  of  tho 
several  deeds  and  plats  under  which  it  claims  title  to  said  lots 
of  land.  I  instruct  you  as  a  matter  of  law,  therefore,  that  ac- 
cording to  the  meaning  of  the  language  in  those  deeds,  the  north 
line  of  Cavender's  first  addition  to  Tacoma,  Washington  Terri- 
tory, in  Pierce  County,  should  be  laid  out  on  an  east  and  west 
line  starting  from  the  northeast  corner  of  section  8,  in  township 
20  north,  of  range  3  east,  and  running  thence  west  according 
to  the  United  States  survey;  and  that  when  those  deeds  upon 
which  the  plaintiff  relies  for  its  title  mentioned,  as  a  beginning 
point,  sixty  rods  west  of  the  northeast  corner  of  said  section  8, 
the  construction  in  law  is,  that  such  beginning  point  is  on  the 
north  line  of  section  8  according  to  the  United  States  survey 
thereof";  which  instruction  defendant  duly  excepted  to,  and 
assigns  as  error  herein.  There  were  some  subsequent  instruc- 
tions that  might  tend  somewhat  to  modify  the  rule  laid  down 
by  the  court  in  the  instruction  quoted;  but  that  the  court  sub- 
stantially instructed  the  jury  that  the  presumption  was  con- 
clusive; that  west  in  said  deed  meant  west  according  to  the 
government  survey,  and  that  that  was  plaintiff's  theory  of  the 
case,  is  borne  out  by  the  oral  argument  of  the  attorneys  for 
the  appellee,  as  well  as  by  the  statement  in  its  brief  that  "  un- 
less defendant's  counsel  can  maintain  their  claim  upon  the 
main  question  of  a  right  to  controvert  the  government's  sur- 
veys, the  rulings  and  instructions  are  clearly  right.  If  they 
can  maintain  that  claim,  it  would  be  a  waste  of  time  to  discuss 
the  rulings,  as  they  assume  the  contrary."  We  think  it  is 
clear  that  under  the  description  above  set  forth  the  govern- 
ment surveys  may  be  contradicted,  or,  probably  more  properly 
stated,  ignored.  Of  the  many  cases  cited  by  counsel,  we  have 
been  unable  to  find  any  that  will  elucidate  or  throw  any  light 
on  the  very  practical  question  involved  in  this  case. 

We  do  not  think  that  the  mere  reference  to  the  northeast 
corner  of  section  8,  as  it  is  referred  to  in  the  deed,  is  sufficient 
to  raise  the  presumption  that  the  parties  intended  to  be  gov- 
erned by  the  United  States  surveys,  but  that  it  was  referred  to 
simply  aa  a  known  point,  the  same  as  any  monument  or  spe- 
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<;ific  permanent  object  might  be  referred  to.  If  the  language 
■of  the  deed  had  been  "  sixty  rods  west  of  the  northeast  corner 
of  section  8  on  said  section  line,"  then  the  word  "  west "  would 
Jiave  been  construed  in  connection  with  the  section  line,  and 
the  presumption  would  have  been  that  the  conveyance  was 
made  with  reference  to  the  established  government  survey; 
but  the  language  is  quite  different.  If  the  words  of  a  deed 
are  ambiguous,  or  susceptible  of  two  constructions,  testimony 
will  be  allowed  to  prove  the  meaning  of  the  deed,  although 
this  manner  of  ascertaining  the  intention  of  the  parties  must 
not  be  invoked  when  the  description  can  be  ascertained  from 
the  deed  itself.  Title  to  land  must  not  rest  upon  the  fallible 
memory  of  witnesses  when  it  can  be  avoided.  Appellee  in  this 
case  argues  with  a  considerable  degree  of  plausibility  that  there 
is  nothing  doubtful  in  the  language  of  this  deed;  that  the  wofd 
"wesfmeans  "west";  thatitisin  no  sense  ambiguous,  and  will 
not  admit  of  any  construction  to  explain  its  meaning.  How- 
ever, considering  the  importance  of  this  decision  to  the  public, 
and  recognizing  the  probability  that  the  city  of  Tacoma  was 
uniformly  platted  and  located  according  to  one  or  the  other  of 
the  theories  urged  here,  and  that  structures  and  improvements 
amounting  to  many  millions  of  dollars  have  been  made 
throughout  the  city  which  would  probably  be  affected  by  this 
decision,  its  results  reaching  far  beyond  the  parties  to  this 
Action,  we  are  of  the  opinion  that  public  policy  demands  that 
the  custom  of  surveyors,  in  locating  town  plats  in  the  state  of 
Washington,  and  especially  in  the  city  of  Tacoma,  may  be 
submitted  to  the  jury  to  aid  them  in  construing  the  intention 
•of  the  parties  to  the  deed.  The  jury  should  be  instructed 
that,  under  the  language  of  the  deed  in  question,  the  presump- 
tion is,  that  the  north  line  of  Cavender's  first  addition  com- 
mences at  a  point  sixty  rods  west,  according  to  the  true 
meridian,  of  the  northeast  corner  of  section  8,  in  township  20 
north,  of  range  3  east,  and  running  thence  west,  according  to 
the  true  meridian,  etc.;  but  that  such  presumption  may  be 
rebutted  by  extraneous  testimony.  The  judgment  is  reversed, 
and  the  case  remanded  to  the  court  below,  with  instructions  to 
proceed  in  accordance  with  this  opinion,  with  leave  to  amend 
pleadings. 

BoTRTDABiES.  —  A  description  of  land  as  "  soath  part  of  section  5,  township 
14,  range  4  east,  225  acres,"  is  not  void  for  uncertainty.  The  lands  will  ba 
located  by  laying  off  225  acres  having  the  south,  east,  and  west  sides  of  th« 
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■eotion  for  bonodaries,  and  the  remaining  boundary  is  parallel  to  the  sonth 
line  of  the  section:  Tiemey  v.  Brown,  65  Miss.  663;  7  Am.  St.  Rep.  679,  and 
note.  The  word  "  easterly,"  when  used  alone  in  a  description  of  land,  will 
be  construed  to  mean  dae  east,  but  when  other  words  are  used  to  qualify  it* 
meaning,  it  will  be  construed  according  to  such  qualification:  FrtUt  r.  Wood' 
uardt  32  Cal.  219;  91  Am.  Dec  673. 


Castor  v,  Peterson. 

[3  Washinstom,  204.1 
KxaoTiABLS  Instrxtmbnts  —  Maker  or  Notb  Patablb  to  Obdbb  ov  Mak> 
BiBD  Woman  Guarantees  her  Oapacitt  to  Imdobab  It.  — The  maker 
of  a  promissory  note  payable  to  the  order  of  a  msurried  woman  guarantee* 
her  capacity  to  indorse  and  transfer  the  same;  and  the  fact  that  such 
•  note  is  community  property  will  notaffeot  the  title  of  a  bonajide  indorse* 
for  value  before  maturity,  who  has  no  notice  that  it  is  community  prop* 
erty. 

Action  on  promissory  note.    The  opinion  states  the  case. 

Davidson  and  McFalU^  and  Reavia  and  Mirci^  for  the  appel- 
ant. 

Pruyn  and  Ready,  for  the  appellee  Pool. 

HoYT,  J.  Defendant  W.  H.  Peterson  made  his  negotiable 
promissory  note  to  Mrs.  Eliza  E.  Pool  or  order  for  the  sum 
of  $1,070.  This  note  the  payee  sold  to  the  plaintiff  for  a  val- 
uable consideration,  and  indorsed  the  same,  and  delivered  it 
to  said  plaintiff  before  its  maturity.  Plaintiff  sought  in  thia 
action  to  recover  upon  said  note  against  the  maker.  L.  Pool, 
the  husband,  intervened  in  the  suit,  and  alleged  that  the  money 
loaned  for  which  the  note  was  given  was  community  property^ 
and  claimed  that  the  transfer  to  plaintiff  was  void,  and  that 
he  had  no  title  upon  which  he  could  recover  of  the  maker. 
The  court  below  sustained  this  contention  of  the  husband,  and 
gave  judgment  for  defendants. 

There  was  no  evidence  tending  to  show  b&d  faith  on  the 
part  of  plaintiff,  and  the  only  circumstance  relied  upon  to 
charge  him  with  notice  that  the  note  was  claimed  by  the  com- 
munity was  the  fact  that  it  was  payable  to  a  woman  whom  h» 
supposed  to  be  married.  Under  these  circumstances,  we  think 
plaintiff  took  such  a  title  to  the  note  that  he  should  have  been 
allowed  to  maintain  his  acti'Mi  against  the  defendants.  The 
maker  promised  to  pay  Mrs.  Eliza  E.  Pool  or  order,  and  in 
making  the  note  so  payable,  he  guaranteed  to  every  person 
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taking  such  note  in  good  faith  her  ability  to  order  the  same 
paid  to  another, —  that  is,  to  indorse  it,  —  and  as  to  every  such 
person  buying  in  good  faith  and  for  value  such  guaranty  was 
conclusive.  That  the  maker  of  negotiable  paper  thus  guaran- 
tees the  capacity  of  the  payee  to  indorse  and  transfer  the  same 
seems  to  arise  from  the  necessity  of  the  case,  and  the  rule  is 
therefore  founded  upon  reason.  It  is  likewise  abundantly 
supported  byauthority:  See  Daniel  on  Negotiable  Instruments, 
sec.  93,  and  cases  there  cited.  This  rule  has  been  frequently 
applied  to  notes  made  to  and  transferred  by  infants:  See  sec. 
227  of  authority  above  cited.  Likewise  to  married  women 
under  the  disabilities  of  the  common  law:  See  same  author- 
ity, sec.  242.  In  the  case  of  a  married  woman  under  the  dis- 
abilities of  the  common  law,  such  a  note  was  the  property  of 
her  husband,  and  besides  she  had  absolutely  no  power  to  make 
a  contract  of  any  kind;  and  if,  as  we  have  seen,  the  maker  of 
a  note  to  such  person  could  not  dispute  the  title  of  her  indorsee, 
it  is  evident  that  he  could  not  do  so  in  the  case  at  bar.  Under 
our  law,  the  wife  is  fully  competent  to  make  a  personal  con- 
tract, and  an  indorsee  of  such  married  woman  stands  in  a 
much  stronger  position  than  under  the  common  law.  Any 
other  rule  as  to  the  passing  of  title  to  negotiable  paper  would 
be  contrary  to  the  universal  practice  of  the  commercial  world 
in  its  dealing  therewith.  An  indorsee  knows  that  he  is  respon- 
sible for  the  genuineness  of  the  indorsement  under  which  he 
holds,  and  he  understands  that  in  further  transferring  it  he 
guarantees  that  the  first  indorser  is  the  payee,  and  that  the 
indorsement  of  each  special  indorsee  is  the  genuine  signature 
of  the  person  so  named;  but  we  think  that  it  would  work  a 
great  revolution  in  business  circles,  and  cause  an  unheard  of 
panic  therein,  if  the  doctrine  was  once  established,  that,  in 
addition  to  the  responsibilities  above  named,  he  also  assumed 
that  of  a  guarantor  of  the  title  and  capacity  to  sell  of  all  prior 
indorsers. 

We  do  not  loose  sight  of  the  fact  that  all  property,  personal 
as  well  as  real,  acquired  after  marriage,  is  prima  facie  that  of 
the  community;  but  we  hold  that,  from  the  very  nature  of 
negotiable  paper,  one  who  makes  it  payable  to  the  order  of  any 
person  cannot  be  allowed  to  say  to  a  bona  fide  holder  that  the 
authorfty  which  he  in  terms  gave  to  such  person  to  order  the 
same  paid  to  another  is  void.  We  think,  moreover,  that  from 
the  nature  of  such  property,  money  and  negotiable  paper  bear 
a  different  relation  to  the  community  than  other  property.    Not 
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that  they  So  not  belong  to  the  community,  as  between  the 
spouses  and  all  others  having  full  knowledge  of  all  the  facts, 
but  that,  as  between  the  one  who  is  in  possession  thereof  and 
one  dealing  in  good  faith  and  for  value,  they  should  be  treated 
as  the  separate  property  of  such  possessor.  We  cannot  see 
that  public  policy  would  be  subserved  by  holding  the  presump- 
tion as  to  ownership  of  such  possessor  to  be  less  than  that  of 
another  person  who  is  in  the  possession  thereof  without  any 
semblance  of  title  except  such  possession.  Yet  the  books  are 
full  of  cases  where  the  title  to  purchasers  in  good  faith  of  such 
property  has  been  sustained,  although  it  appeared  that  the  one 
from  whom  title  was  received  had  none  except  possession.  The 
possession  of  these  classes  of  property  raises  a  much  greater 
presumption  of  title  than  the  possession  of  other  classes,  and 
we  think  that  the  rules  of  the  law  merchant  in  relation  thereto 
have  not  been  changed  by  our  statute. 

The  claim  of  intervener  is  so  unconscionable  that  courts 
would  not  give  it  eflect  unless  the  statute  very  clearly  war- 
ranted his  contention.  He  says  that  the  community  had 
$1,070;  that  it  loaned  it,  and  obtained  the  note  in  question; 
that  it  delivered  said  note  to  plaintiff,  and  received  therefor 
$1,070,  and  is  thus  placed  in  exactly  the  same  position  as  be- 
fore the  note  was  taken;  but  that  it  is  still  entitled  to  recover 
of  the  maker  of  the  note  another  $1,070,  thereby,  without  any 
consideration  having  passed  therefor,  doubling  its  money,  and 
this  at  the  expense  of  the  plaintiff,  who,  though  having  con- 
tributed his  $1,070  to  the  community,  is  turned  out  of  court 
without  a  cent.  The  judgment  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion.  

NiooTiABLi  iNflTRtrMBNTs  —  Indobskmknt  bt  Minor. — Where  an  em« 
ployer  ezecates  a  promissory  note  to  a  minor  employee,  who  indorses  the  sams 
to  ft  third  person  for  value,  the  indorsee  can  recover  from  the  maker,  even 
tboagh  be  has  paid  the  amount  of  the  note  to  the  father  of  the  indorsert 
mglitingale  r.  Wilhington,  15  Mass.  272;  8  Am.  Deo.  101,  and  note. 
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State  ex  eel.  Rohdb  v,  Saohs. 

[2  WASHIKaTON,  373.] 
<!JOKTBMPT  OT  COUBT,    MANDAMUS    LiKS  TO  COMPKL  CoVKt  TO  VACATI  0»- 

SER  SusFEKDiNO  Attornkt  TOR,  WHEN.  —  Where  »  superior  court  im- 
poses a  fine  upon  an  attorney  for  contempt  of  court,  and  further  orders 
that  he  purge  himself  of  the  said  contempt^  and,  after  the  fine  is  paid« 
makes  another  order  suspending  the  attorney  from  practice  in  said  court 
until  he  has  purged  himself  of  the  contempt  by  apologizing,  the  supreme 
court  can  intervene  by  its  writ  of  mandamus  to  compel  said  court  to  va- 
cate and  set  aside  its  order  of  suspension.  The  latter  part  of  the  first 
order,  if  it  required  anything  more  than  the  payment  of  the  fine,  required 
something  which  the  court  had  no  right,  under  any  circumstances,  to 
-order,  and  was,  therefore,  absolutely  void,  and  could  not  for  that  reason 
furnish  any  foundation  for  the  proceedings  which  led  to  the  entry  of  the 
second  order,  which  was,  therefore,  absolutely  void  as  an  entirety. 

Mandamus.    The  opinion  states  the  case. 

R.  A.  Ballinger,  for  the  relator. 

Trumbull  and  Plumley,  for  the  respondent. 

HoYT,  J.  By  his  demurrer  to  the  alternative  writ  issued 
herein,  the  respondent  admits  the  entry  of  an  order,  as  follows: 
"On  this  twenty-eighth  day  of  March,  A.  D.  1891,  in  open 
court,  while  the  Hon.  Morris  B.  Sachs,  a  judge  of  the  superior 
court  of  the  state  of  Washington,  was  engaged  as  such  judge 
in  deciding  a  motion  pending  in  the  case  of  Nickehburg  v. 
Stencil  et  al.,  then  pending  in  the  superior  court  of  JeflFerson 
County,  Washington,  over  which  the  said  Morris  B.  Sachs  was 
then  presiding  as  judge  thereof,  one  William  J.  Rohde,  an 
fcttorney  of  record  of  said  court,  and  an  attorney  for  the  de- 
fendants in  said  cause,  interrupted  the  said  judge  in  said 
proceedings,  and  while  said  judge  was  deciding  said  motion, 
addressed  said  judge,  and  spoke  in  a  disorderly,  contemptuous, 
and  insolent  manner,  the  following  words:  *I  wish  the  court 
would  not  talk  to  me.'  And  whereas,  the  said  William  J. 
Rohde  in  said  matter  was  guilty  of  disorderly,  contemptuous, 
and  insolent  behavior  towards  the  said  judge,  while  holding 
said  court,  which  said  behavior  of  said  William  J.  Rohde 
tended  to  impair  the  authority  of  said  court,  and  of  said  judge 
thereof,  and  to  interrupt  in  an  unbecoming,  disorderly,  con- 
temptuous, and  insolent  manner  the  due  course  of  the  said 
procSeedings  before  said  court:  Now,  therefore,  it  is  ordered  by 
the  said  court  that  said  William  J.  Rohde  be  and  he  is  hereby, 
by  reason  of  the  aforesaid  behavior,  declared  guilty  of  con- 
tempt of  said  court,  and  that  he  pay  a  fine  to  twenty  dollars, 
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and  that  he  stand  committed  to  the  custody  of  the  sheriff  of 
Jefferson  County,  Washington,  until  the  same  is  paid;  and 
that  it  is  further  ordered  that  said  William  J.  Rohde  purge 
himself  of  said  contempt." 

That  upon  the  entry  thereof,  the  relator,  the  said  William 
J.  Rohde,  fully  paid  the  fine  therein  imposed;  that  after- 
wards the  said  William  J.  Rohde,  in  behalf  of  a  certain  client, 
appeared  in  said  court  and  asked  to  be  heard  as  to  the  matter 
therein  pending.  Whereupon  the  judge  thereof  refused  to 
allow  said  Rohde  so  to  be  heard  therein,  and  caused  to  be  en- 
tered on  the  records  of  the  said  court  the  further  order,  as  fol- 
lows, to  wit:  "  This  court  having,  on  the  twenty-eighth  day  of 
March,  A.  D.  1891,  duly  entered  of  record,  and  which  said 
order  adjudged  and  decreed  that  the  said  William  J.  Rohde, 
an  attorney  of  record  in  this  court,  was  guilty  of  contempt  of 
court,  and  adjudged  that  said  William  J.  Rohde  be  fined  the 
sum  of  twenty  dollars,  and  is  ordered  to  purge  himself  of  such 
contempt;  and  whereas,  afterwards,  to  wit,  on  the  said  twenty* 
eighth  day  of  March,  A.  D.  1891,  the  said  William  J.  Rohde 

paid  to  the  clerk  of  this the  fine  assessed  against  him  in 

said  matter,  and  has  neglected,  failed,  and  refused  to  comply 
with  the  said  order  of  said  court,  and  failed,  neglected,  and 
refused  to  purge  himself  of  said  contempt  by  apologizing  for 
his  said  disrespectful  conduct:'  Now,  on  this  twenty-first  day 
of  April,  A.  D.  1891,  the  said  William  J.  Rohde  appeared  in 
open  court,  before  the  judge  thereof,  and  the  judge  thereof,  to 
wit,  Morris  B.  Sachs,  thereupon  called  the  attention  of  said 
William  J.  Rohde  to  the  order  of  this  court  so  as  aforesaid 
made  and  entered  on  the  twenty-eighth  day  of  March,  A.  D. 
1891,  and  further  called  the  attention  of  said  William  J.  Rohde 
to  the  fact  that  he  had  so  failed,  neglected,  and  refused  to 
comply  with  said  order;  and  thereupon  the  said  William  J. 
Rohde,  still  failing,  neglecting,  and  refusing  to  comply  with 
said  order:  Wherefore  it  is  ordered,  adjudged,  and  decreed  that 
said  William  J.  Rohde  has  violated  his  official  oath  of  office 
as  an  attorney  at  law,  and  has  failed  to  maintain  the  respect 
due  to  this  court,  and  the  judicial  officer  thereof;  and  it  is  or- 
dered, adjudged,  and  decreed  that  the  said  William  J.  Rohde 
is  and  will  not  be  permitted  to  appear  as  an  attorney  or  coun- 
selor before  this  court  until  he  doen  comply  with  said  order, 
and  until  the  further  order  of  this  court" 

The  question  presented  is  as  to  the  validity  of  said  orders^ 
and  the  regularity  of  the  action  of  the  court  in  said  matter. 
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The  contention  of  the  respondent  is,  that  although  the  latter 
part  of  the  first  order  above  set  out,  and  all  of  the  second  order, 
may  be  irregular,  and  the  action  of  the  court  in  entering  the 
same  may  be  ground  of  reversal  on  appeal,  yet  as  the  court 
had  jurisdiction  of  the  subject-matter,  and  of  the  person  of 
the  relator,  there  can  be  no  relief  against  such  orders  by 
mandamus.  This  contention  is  doubtless  correct,  if  the  orders 
entered  were  such  as,  under  any  state  of  facts  connected  with 
the  proceedings,  the  law  would  authorize.  We  think,  however, 
that  the  latter  part  of  the  said  first  order,  if  it  required  anything 
at  all  more  than  the  payment  of  the  fine  mentioned  in  said  order, 
required  something  which  the  court  had  no  right,  under  any 
circumstances,  to  order,  and  that  this  portion  of  said  order 
was  therefore  not  only  voidable,  but  absolutely  void,  and  that 
for  that  reason  there  was  absolutely  no  foundation  for  any  of 
the  proceedings  which  led  to  the  entry  of  the  second  orderi 
and  that  the  said  second  order  was  therefore  absolutely  void 
as  an  entirety.  This  being  so,  we  think  this  court  could  prop- 
erly intervene,  and  by  its  writ  of  mandamus  require  said 
court  to  vacate  and  set  aside  said  last-named  order,  especially 
where,  as  in  this  case,  the  efiect  of  said  order  was  to  deprive  the 
relator  of  his  right  to  appear  in  said  court  as  an  attorney  thereof. 
His  right  so  to  appear  was  property,  and  could  not  be  taken 
from  him  excepting  by  due  process  of  law,  and  this  court  can 
intervene  by  this  writ  to  prevent  such  deprivation.  It  follows 
that  the  peremptory  writ  of  m/indamus,  commanding  substan- 
tially the  same  as  the  alternative  writ,  must  issue,  and  it  is  so 
ordered. 


Mandamto  is  the  appropriate  remedy  to  restore  an  attorney  to  practice  in 
an  inferior  conrt,  where  his  name  has  been  stricken  from  the  rolls  by  an  abas* 
of  the  discretion  of  the  judge:  StcUe  v.  Kirke,  12  Fla.  278;  95  Am.  Dec.  314, 
and  note  on  page  344,  where  cases  on  this  subject  are  collected;  note  to  Dam 
▼.  Derby,  89  Am.  Dec  74a 
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Oregon  Railway  and  Navigation  Co.  v.  Egley. 

(2  WUiHIMOTOM,  409.] 
CONTRIBHTORT  NkOLIOKMCB,    BoT  NiKB  AMD  ▲   HaLV  YkABS    OlD  ReSPOIT* 

8IBLB  roR,  WHKN.  —  A  boy  nina  and  a  half  years  old,  injared  while  steal- 
ing  a  ride  npoa  the  foot-board  of  a  switch-engine,  who  i«  shown  to  have 
been  of  ordinary  intelligence,  familiar  with  the  working  of  a  switch-en- 
gine, aware  of  the  danger  of  his  act,  frequently  forbidden  by  hia  parents 
to  go  upon  the  cars,  and  several  times  driven  away  from  them  by  the 
employees  of  the  railroad  company,  is  chargeable  with  such  contributory 
negligence  as  will  bar  a  recovery  by  him  for  the  injury. 

Retrbsal  or  JuDOMBirr,  Absbho  ov  Testiuont  on  Material  Point 
Good  Groond  fob.  —  When  a  judgment  is  rendered  in  a  case  where 
there  is  no  testimony  tending  to  establish  »  faot  the  establishment  of 
which  is  necessary  to  warrant  a  verdict^  the  court  will  reverse  the 
judgment 

Nboligencb,  Railroad  Compant  not  Goiltt  or,  when.  —  A  railroad 
company  is  not  negligent  in  failing  to  ascertain  that  a  boy  of  tender 
years  is  stealing  a  ride  on  the  back  foot-board  of  a  switch-engine,  un- 
known to  its  employees,  who  are  shown  to  have  immediately  driven  off 
and  threatened  boys,  whenever  they  saw  them  about  the  cars,  and  to 
have  done  all  they  reasonably  could  be  expected  to  do  to  carry  out  the  in* 
stmctions  of  the  company,  forbidding  boys  to  be  allowed  on  the  track. 

Action  for  personal  injuries.    The  opinion  states  the  case. 

W.  W.  Cottont  W,  B.  Gilbert,  and  C.  B.  Upton,  for  the  appel- 
lant. 

Brents  and  Clark,  for  the  appellees. 

Dunbar,  J.  The  undisputed  facts  in  this  case  are,  that 
Zene  Egley,  on  the  third  day  of  May,  1889,  was  run  over  by 
the  switch-engine  of  the  defendant,  in  the  city  of  Walla  Walla, 
and  as  the  result  thereof,  his  right  leg  was  so  crushed  that 
afterwards  it  was  amputated  about  four  inches  below  the  knee- 
joint.  This  action  is  brought  by  the  plaintiffs  against  the 
defendant  for  the  injury  to  the  said  Zene  Egley,  the  child  of 
the  plaintiflfs.  The  plaintiffs,  as  will  be  seen  by  reference  to 
the  pleadings,  alleged  that  this  injury  was  caused  by  the 
defendant  in  wrongfully  inviting,  inducing,  and  permitting 
said  child  to  be  and  go  upon  the  said  engine,  and  thereafter 
carelessly  running  and  operating  the  same  while  the  child  was 
thereon,  exposed  to  great  danger.  The  defendant  in  its  answer 
denied  these  allegations,  and  set  up  the  defense  of  contribu- 
tory negligence.  Other  matters  in  relation  to  the  ownership 
of  the  road  were  contested  at  the  trial  below,  but  were  aban- 
doned by  the  appellant  here. 


June,  1891.]     Oregon  R'y  &  Kav.  Co.  v.  Egley.  861 

The  fourth  epecial  finding  of  the  jury  was  entirely  unwar- 
ranted and  unsupported  by  the  testimony.  In  response  to  the 
question,  "  Did  the  said  Zene  Egley  know  that  it  was  danger- 
ous for  him  to  ride  upon  the  engine  and  freight-cars  of  the 
railway  mentioned  in  the  complaint,  in  the  manner  in  which 
it  has  been  shown  by  the  evidence  he  was  doing  at  the  time 
he  was  injured  ?"  jury  answer,  "  No."  There  is  no  evidence 
tending  to  prove  this  finding.  The  whole  testimony  shows 
that  Zene  Egley  was  a  boy  of  ordinary  understanding,  capable 
of  comprehending  and  acting  upon  what  was  told  him.  It 
appears  from  the  testimony  of  all  parties  (including  the  testi- 
mony of  the  boy  himself),  that  he  had  been  warned  time  and 
time  again,  not  only  by  his  parents,  but  by  the  servants  of  the 
company  and  his  associates,  not  to  attempt  to  ride  on  the  cars. 
His  own  father  testified  as  follows:  "  Well,  I  often  told  him 
not  to  ride  upon  the  cars;  not  to  go  near  them.  I  cautioned 
him  in  this  respect." 

It  is  not  too  much  to  say  that  the  jury  ought  to  have  undei- 
stood  from  the  expression,  "  I  cautioned  him  in  this  respect," 
that  the  witness  meant  to  say,  or  did  say  in  eflfect,  "  I  warned 
him  of  the  danger  of  riding  on  the  cars."  The  boy  himself 
testified  that  he  was  afraid  he  would  get  run  over  by  the  cars. 
On  re-direct  examination,  commencing  on  page  82  of  the  tran- 
script, the  following  testimony  was  given:  — 

"Question  by  Mr.  Brents:  Zene,  you  stated  yesterday  that 
you  knew  it  was  dangerous  to  be  on  that  back  end  of  the  ten- 
der. When  did  you  first  know  that  it  was  dangerous,  —  when 
did  you  first  find  out  that  it  was  dangerous  7  A.  Before  I  got 
hurt,  —  before. 

"  Q.  Did  you  know  it  was  dangerous  before  you  got  hurt  ? 
A.  Yes." 

This  was  direct  and  positive  testimony  by  the  boy  in  answer 
to  direct  questions  by  his  own  attorney,  and  was  not  in  any 
way  afiected  by  the  leading  and  misleading  examination  which 
immediately  followed,  which  was  as  follows:  — 

"  Q.   Did  you  know  it  after  you  got  hurt  ?    A.  Yes,  sir. 

"  Q.  You  knew  it  by  getting  hurt?    A.   Yes,  sir. 

"Q.  Was  that  the  first  thing  that  caused  you  to  know 
that^t  was  dangerous?    A.  Yes,  sir." 

Cross-examination,  which  followed,  was  as  follows:  — 

*'  Q.  Zene,  did  n't  your  father  and  mother  tell  you  not  to  go 
upon  the  engine?    A.   Yes,  sir. 

•'  Q.  Did  they  tell  you  why?    A.  Yes,  sir. 
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"Q.  When  did  they  tell  you  not  to  get  upon  the  engine? 
A.   Before  I  got  hurt. 

*'  Q.   Why  did  they  tell  you  not  to  get  upon  the  engine? 
A.   Said  I  would  get  hurt. 

"  Q.   Zene,  have  you  ever  been  driven  away  from  the  cars  at 
various  times?    A.   Yes,  sir. 

"  Q.   Did  the  train -men  ever  say  anything  to  you?    A.   Yes, 
nr. 

*'  Q.  What  did  they  say  to  you?    A.  Told  me  to  get  away. 

"  Q.   Did  they  say  they  would  do  anything  to  you  if  you  got 
on  board?    A.  Yea,  sir. 

"  Q.   What  did  they  say?    A.   Said  they  would  punish  me. 

"  Q.  You  knew  it  was  dangerous  to  get  on  there,  did  n't  you, 
before  the  accident?    A.   No,  sir. 

"  Q.   Had  n't  you  been  told  it  was  dangerous?    A.   No,  sir. 

"  Q.  Did  n't  your  mother  tell  you  it  would  hurt  you?  A. 
Yes,  sir. 

"Q.  Didn't  your  father  tell  you  it  would  hurt  you?  A. 
Yes,  sir. 

"Q.  Well,  did  n't  you  know  it  would  hurt  you?  A.  Yes, 
sir. 

•*  Q.   And  you  knew  this  before  the  accident?    A.   Yes,  sir." 

Thus  it  will  be  seen  that  while  the  boy  testified  that  he  did 
not  know  it  was  dangerous,  it  is  evident  that  he  did  not  defi- 
nitely understand  the  meaning  of  the  word  "  dangerous,"  for 
he  testified  in  the  next  breath  that  his  father  and  mother 
told  him  it  would  hurt  him,  and  that  he  knew  it  would  hurt 
him.  It  is  too  evident  for  discussion  that  the  testimony  of 
the  boy,  outside  of  any  other  testimony,  shows  conclusively 
that  he  did  know  it  was  dangerous  for  him  to  ride  upon  the 
cars  in  the  manner  in  which  he  was  riding  when  he  was  hurt, 
and  that  there  was  no  conflict  of  testimony  on  that  subject 
worthy  of  the  consideration  of  the  jury;  and  while  it  is  true 
that  a  case  will  not  be  taken  from  the  jury  when  there  is  con- 
flict of  testimony,  and  that  a  court  will  not  be  justified  in  dis- 
turbing a  verdict  because  its  judgment  may  run  counter  to  the 
judgment  of  the  jury,  or  because  the  weight  of  testimony  is, 
in  the  opinion  of  the  court,  opposed  to  the  verdict,  it  is  equally 
true  that  where  there  is  no  conflict  of  testimony  on  material 
points,  and  there  is  no  testimony  tending  to  establish  a  fact, 
the  establishment  of  which  is  necessary  to  warrant  a  verdict, 
the  court  will  not  hesitate  to  interfere  in  the  interests  of  jus* 
tice,  and  reverse  the  judgment 
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In  this  case  it  is  shown  by  the  testimony  that  Zene  Egley 
was  nine  and  a  half  years  old.  It  is  shown  by  the  testimony, 
and  not  disputed,  that  he  was  a  boy  of  ordinary  intelligence 
and  practical  experience,  and  that  he  was  familiar  with  the 
workings  of  railroads,  and  especially  with  the  workings  of  the 
switch-engine  by  which  he  was  injured,  and  that  he  had 
discretion  enough  to  know  that  the  amusement  on  which  he 
was  insisting  was  amusement  fraught  with  danger,  and  that 
he  was  a  trespasser  on  the  railroad  when  he  was  stealing  the 
rides.  He  may  not  have  known  the  technical  meaning  of  the 
word  "  trespass,"  but  all  the  testimony,  including  his  own, 
ehows  that  he  knew  he  had  no  right  on  the  car;  that  not  only 
had  he  been  cautioned  and  forbidden  by  his  parents  to  go 
upon  the  cars,  but  had  been  frecjuently  driven  away  by  the 
yard-master  and  other  employees;  and  that  they  had  threat* 
«ned  to  punish  him  if  he  did  not  keep  away;  and  shows  that 
he  knew  he  was  a  wrong-doer.   See  the  following  testimony:  — 

"  Q.  Do  you  know  the  yard-master  by  sight  ?    A.  Yes,  sir. 

"  Q.  Had  he  ever  driven  you  off  the  cars?    A.  Yes,  sir. 

"  Q.  How  many  times?    A.  I  don't  know. 

"  Q.  How  many  do  you  think.     A.  About  three  times. 

"Q.  About  how  many?  A.  Three;  not  more  than  three, — 
though  may  be  more. 

"  Q.  Well,  how  many  more?  A.  I  can't  tell  just  how  many 
times. 

"  Q.  Well,  how  many  do  you  think?    A.  About  five  or  six. 

"  Q.  When  you  were  on  a  car,  and  you  saw  him  coming, 
what  did  you  do?    A.  Got  down  and  run. 

"Q.  And  you  always  did  that,  did  you?    A.  Yes,  sir. 

"Q.  What  would  he  do  if  he  happened  to  get  near  you? 
A.  I  don't  know. 

"Q.  Did  he  ever  tell  you  to  stay  off  the  cars?    A.  Yes,  sir. 

"  Q.  Did  n't  he  always  tell  you  to  stay  off  the  cars  when  he 
got  close  enough  to  speak  to  you?    A.  Yes,  sir. 

"  Q.  And  every  time  he  saw  you  he  said  that?    A.  Yes,  sir.'* 

Add  this  to  the  testimony  of  the  father,  that  he  had  cautioned 
the  boy  not  to  go  on  the  cars,  and  that  at  one  time  he  pre- 
vented him  from  doing  so;  and  that  of  the  yard-master,  Mr.. 
Gould^  that  he  had  at  one  time  stopped  the  train  and  put  him 
off,  and  to  use  his  own  language,  "In  two  or  three  cases  I 
gave  him  to  understand  I  would  give  him  a  thrashing  when 
I  got  close  to  him,  and  he  would  get  off  a  distance  and  begin  to 
Bwear  and  abuse  me,  and  call  me  names, —  some  of  them, —  and 
after  that  they  kept  clear  of  me,  and  watched  me  pretty  close,"— 
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and  it  plainly  appears,  without  any  doubt  whatever,  that  the 
boy  was  of  a  mind  sufficiently  discriminating  to  know  that  he 
was  trespassing,  and  to  be  responsible  for  contributory  negli- 
gence. Of  course,  I  recognize  the  fact  that  a  different  gauge 
or  measure  must  be  used  in  ascertaining  or  determining  \hi 
degree  of  guilty  negligence  to  be  imputed  to  a  child,  from  that 
used  in  determining  the  degree  of  negligence  to  be  imputed  to 
an  adult  of  ordinary  intelligence.  This  is  a  distinction  founded 
in  justice,  and  the  reasoning  which  sustains  it  cannot  be  gain- 
said. Neither  do  I  question  the  proposition,  stated  by  coun- 
sel for  the  plaintiff,  that  since  the  law  does  not,  in  any  case^ 
exact  an  unreasonable  or  impossible  thing  from  any  one,  the 
duty  thus  devolved  upon  each  depends  upon  his  powers  of 
comprehension  and  performance;  and  the  duty  of  a  child, 
therefore,  is  proportionate  to  its  mental  and  physical  capacity. 
But  strictly  applying  the  principles  of  that  proposition  to  the 
facts  of  this  case,  as  shown  by  undisputed  testimony,  the  con- 
clusion above  is  reached.  The  law  as  laid  down  by  Shear- 
man and  Redfield  on  the  law  of  negligence  (vol.  1,  sec.  73)  is 
as  follows:  "It  is  now  settled  by  the  overwhelming  weight  of 
authority  that  a  child  is  held,  so  far  as  he  is  personally  con- 
cerned, only  to  the  exercise  of  such  degree  of  care  and  discre- 
tion as  is  reasonably  to  be  exi)ected  from  children  of  his  age. 
No  injustice  is  done  to  the  defendant  by  this  limitation  of  the 
defense  of  contributory  negligemce,  since  the  rule  itself  is  not 
established  primarily  for  his  benefit,  and  he  can  never  be 
made  liable  if  he  has  not  been  himself  in  fault.  Thus  where 
one  is  driving  a  horse  with  ordinary  care,  at  a  rate  of  speed 
suited  to  the  locality,  he  is  of  course  not  liable  for  an  injury 
by  the  horse  to  a  child  who  suddenly  throws  itself  in  the  way, 
and  is  run  over  before  the  driver  can  prevent  it.  So  if  a 
child,  proceeding  in  reckless  haste,  however  natural  to  its 
age,  should  rush  against  a  railroad  car  while  in  motion,  the 
driver  of  the  car  or  engineer  of  the  train  not  seeing  him,  it  is 
obvious  that  bis  act  is  the  sole  cause  of  his  injury;  and  even 
though  he  may  be  entirely  free  from  blame,  the  most  that  can 
be  said  in  his  favor  is,  that  the  case  is  one  of  inevitable  acci- 
dent; and  the  owner  of  the  car  is  no  more  responsible  for  his 
injury  than  would  have  been  the  owner  of  a  wall  against 
which  the  child  had  thoughtlessly  struck  himselfl" 

The  contributory  negligence  in  this  case  being  proven  by 
undisputed  testimony,  the  next  question  is.  Was  there  any 
negligence  on  the  part  of  the  railroad  company  which  was  the 
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approximate  cause  of  the  injury?  or,  to  state  it  negatively, 
could  the  injury  have  been  prevented  by  any  degree  of  care 
which  the  law  imposed  upon  the  railroad  company?  The  tes- 
timony, in  my  judgment,  shows  no  neg.  igence  at  all  on  the 
part  of  the  company.  Whenever  they  saw  boys  about  the 
cars,  they  immediately  drove  them  off,  and  threatened  to  pun- 
ish them.  It  appears  from  the  testitoony  that  the  company 
had  issued  a  bulletin  not  to  allow  boys  on  the  track,  and  that 
its  servants  did  all  they  could  reasonably  be  called  upon  to  do 
to  carry  out  the  instructions  of  the  company  in  this  respect; 
and  it  was  well  understood  by  the  boys  in  that  neighborhood 
generally,  and  by  Zene  especially,  that  they  had  no  right  to 
go  into  or  about  the  cars.  He  slipped  on  the  engine  with  a 
view  of  hiding  himself  from  the  engineer,  and  located  himself 
on  the  foot-board  at  the  back  end  of  the  engine,  where  the 
engineer  could  not  see  him  while  attending  to  his  duties.  It 
is  not  claimed  that  any  employees  of  the  company  saw  him 
there,  or  had  any  knowledge  of  his  whereabouts. 

"  Negligence,"  says  Shearman  and  Redfield,  "  includes  two 
questions:  1.  Whether  a  particular  act  has  been  performed  or 
omitted;  and  2.  Whether  the  performance  or  omission  of  this 
act  was  a  breach  of  a  legal  duty.  The  first  of  these  is  a  pure 
question  of  fact;  the  second  is  a  pure  question  of  law":  Sec. 
62.  As  was  said  by  the  supreme  court  of  Connecticut  in  the 
case  of  Nolan  v.  New  York  etc.  R.  R.  Co.y  63  Conn.  461:  "'Neg- 
ligence' may  be  defined  to  be  a  failure  to  perform  some  act 
required  by  law,  or  the  doing  of  the  act  in  an  improper  man- 
ner. The  law  determines  the  duty;  the  evidence  shows  whether 
the  duty  was  performed.  The  duty  resting  upon  the  defend- 
ant was  a  question  of  law;  was  the  duty  performed,  was  a 
question  of  fact." 

These  authorities,  I  think,  fairly  present  the  law,  and  the 
relative  duties  of  the  court  and  the  jury,  on  this  perplexing 
question.  The  theory  of  the  plaintiff  in  this  case  is,  that  the 
company  was  negligent  in  not  ascertaining  that  the  boy  was 
on  the  engine  at  the  time  of  the  accident,  and  this  seems  to  be 
all  the  negligence  attributed  to  it;  and  it  is  evident,  from  the 
special  findings  and  the  verdict,  that  this  view  was  taken  by 
the  jury,  and  it  becomes  the  duty  of  this  court  to  announce 
thaAhe  omission  of  the  act  complained  of  does  not  constitute 
legal  negligence.  As  wide  a  range  as  the  decisions  of  courts 
have  taken  on  this  interesting  subject,  no  court,  to  my  knowl- 
edge, has  gone  so  far  as  to  hold  that  railroad  companies  are 
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the  absolute  insurers  of  the  life  and  limbs  of  boys  who,  against 
their  express  commands,  insist  upon  trespassing  upon  their 
property,  and  to  sustain  this  case  would,  ia  my  opinion,  go 
that  far.  The  only  way  the  company  could  prevent  this 
would  be  to  keep  a  sufficient  number  of  guards  to  detect  boys 
in  their  attempts  to  board  the  cars  or  engines.  If  the  pres- 
ence of  the  boy  on  the  engine  or  cars  had  been  brought  to  tlie 
knowledge  of  the  operators  of  the  engine,  it  is  plain  that  their 
duty  would  have  been  to  have  protected  him  from  harm,  no 
matter  how  great  his  negligence  might  have  been.  The  testi- 
mony shows  that  they  did  not  see  the  boy  on  the  engine,  and 
did  not  know  that  he  was  there;  for  by  reason  of  his  location 
on  the  foot-board  of  the  engine,  the  engineer,  in  the  perform- 
ance of  his  ordinary  duties,  could  not  have  seen  him.  The 
verdict  is  wholly  unsustained  by  the  evidence,  and  strictly, 
the  defendant  would  probably  be  entitled  to  judgment  on  the 
third  and  fifth  special  findings;  but  as  the  jury  was  evidently  in- 
fluenced, both  as  to  their  general  verdict  and  special  findings, 
by  the  instructions  of  the  court,  which  in  their  general  scope, 
and  especially  in  the  seventeenth  instruction,  went  to  the  extent 
that  the  defendant  should  have  exercised  care  in  ascertaining 
whether  or  not  Zene  Egley  was  on  said  engine  immediately 
preceding  said  injury,  the  judgment  will  be  reversed,  and  the 
cause  remanded  to  the  lower  court,  with  instructions  to  retry 
the  case,  and  to  modify  the  instructions  in  accordance  with 
this  opinion.  

KBaLiaBirCE  —  CJoNTBIBUTORT — iNfANTS,      WHKC     Ra8POir8IBI.a     FOB. — 

Where  a  boy  seven  years  of  age,  in  disregard  of  warnings  not  to  do  so,  gets 
npon  dangerous  machinery  for  the  purpose  of  riding  thereon,  and  is  injured 
in  consequence  thereof,  be  cannot  recover:  Bodgen  v.  Lees,  140  Pa.  St.  475; 
23  Am.  St.  Rep.  250,  and  note.  A  child  running  in  front  of  a  cable-car  on 
the  street  is  guilty  of  contributory  negligence  and  cannot  recover  for  an  in- 
jury  caused  thereby,  in  the  absence  of  negligence,  on  the  part  of  the  gripman: 
Wintera  v.  Karutu  CUy  etc  R'y  Co.,  99  Mo.  609;  17  Am.  St.  Rep.  591,  and 
note;  extended  note  to  WejUbrook  v.  Mobile  etc  B.  R.  Co.,  14  Am.  St  Rep. 
690-596,  where  the  negligence  of  infants  as  a  bar  to  recovery  for  peraoual 
injuries  is  discussed.  A  child  going  npon  a  tugboat  in  violation  of  the  rules 
of  the  company,  and  against  the  assent  of  the  officer  in  charge,  cannot  re- 
eover  for  injuries  received  thereon:  Cook  v.  Houston  etc  Nav.  Co.,  76  Tex.  363; 
18  Am.  St.  Rep.  62,  A  child  of  nine  yean  of  age  is  required  to  exercise  such 
eare  and  diligence  as  characterize  the  average  of  bis  age:  Bidenhour  v.  Kan- 
mu  City  etc  Ify  Co.,  102  Mo.  270. 

Railroads  —  Whsbt  mot  Ouiltt  of  NBaLioENOB  to  iHFAirre.  — A  boy 
ten  years  of  age,  who  was  lying  on  his  back  beneath  the  oars,  and  crosswise 
of  the  track,  and  who  was  not  in  the  employ  of  the  company,  nor  attempting 
to  oroM  th«  track,  oannot  recover  if  injured  by  the  moving  of  the  cars:  Jfc- 
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MuUen  v.  Pennsylvania  R.  R.  Co.,  132  Pa.  St,  107;  19  Am.  St.  Rep,  591,  and 
note;  Lafayette  etc.  R.  R.  Go.  v.  Huffman,  28  Ind.  287;  92  Am.  Dec.  318,  and 
uote.  A  boy  ten  years  of  age,  who,  in  company  with  oth<3r  boys,  enters  an 
empty  freight-car  on  a  moving  train  without  the  knowledge  of  the  train-men, 
cannot  recover  for  injaries  received  thereby:  Curley  v.  Missouri  Pac  R'y  Co., 
^Mo.  13. 


HoRTON  &  Co.  v.  Long. 

[2  Washimoton,  435.] 

<JoMPLAiNT  IN  Foreclosure  nbed  not  Alleob  Chabactbb  of  Intkkk9t 
OF  Ck>- DEFENDANT.  —  A  complaint  in  an  action  to  foreclose  a  mortgage, 
which  alleges  that  a  party  made  a  co-defendant  with  the  mortgagor  has, 
or  claims  to  have,  some  interest  in  or  claim  upon  the  mortgaged  prem- 
ises, is  sufficient,  without  alleging  the  nature  of  sueh  interest. 

MOBTGAOE  BY  CJORPOBATION,  DEFECTS  IN,   OCRED  BX"  RATIFICATION,    WHEN. 

—  Where  a  mortgage  by  a  corporation  is  signed,  without  authorization 
by  resolution,  by  its  president  and  secretary,  who  were  two  of  its  three 
trustees,  but  the  corporation  receives  the  benefits  of  the  mortgage,  the 
defect  in  its  original  execution  will  be  regarded  as  cured  by  acquiescence 
and  ratification.  If  money  has  been  obtained  by  a  corporation  upon  its 
Mcurities,  which  are  irregular  and  ultra  vires,  but  the  money  has  been 
applied  for  the  benefit  of  the  corporation,  with  the  knowledge  and  acqui- 
escence of  the  stockholders,  the  corporation  and  its  share-holders  will  be 
estopped  from  denying  the  corporation's  liability  to  repay  it. 
Attorn  ET*3  Feb,  Reasonableness  of,  when  Denied,  must  be  Proved. — 
Where  the  complaint  in  a  suit  to  foreclose  a  mortgage  alleges  that  ^50 
is  a  reasonable  attorney's  fee,  and  the  answer  denies  that  any  greater 
sum  than  $100  is  a  reasonable  fee  in  the  case,  and  no  testimony  is  offered 
on  that  point,  the  court  should  allow  the  latter  sum  only.  When  the 
reasonableness  of  an  attorney's  fee  is  denied,  it  must  be  proved  like  any 
other  fact. 

Suit  to  foreclose  a  mortgage.    The.  opinion  states  the  case. 
CoUj  Blaine,  and  De  Vries,  for  the  appellant 
Allen  and  Powell,  for  the  appellee. 

Dunbar,  J.  We  are  of  the  opinion  that,  construing  the 
complaint  together,  and  considering  the  relief  prayed  for,  the 
complaint  is  simply  for  a  foreclosure  of  a  mortgage,  and  that 
the  question  of  whether  or  not  the  vendor's  lien  exists  in  this 
fitate  is  not  in  issue  in  this  case.  There  were  some  "allegations 
in  the  complaint  which  were  not  necessary  to  a  complaint  in 
foreclosure,  but  they  were  subject  to  a  motion  to  strike,  and 
were  not  grounds  of  demurrer.  The  demurrer,  we  think,  was 
properly  overruled. 

It  is  contended  by  the  appellant  that  the  complaint  should 
have  alleged  what  interest  the  appellee  had  in  the  lands  which 
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plaintiff  sougbt  to  foreclose.  The  sufSciency  of  the  complaint 
in  this  respect,  it  seems  to  us,  is  established  by  almost  univer- 
sal usage.  The  form  prescribed  by  Estee  is:  "  The  defendant 
has  or  claims  some  interest  in  or  lien  upon  the  said  real  prop- 
erty;  but  the  same,  whatever  it  may  be,  is  subject  to  the  liea 
of  the  said  mortgage." 

This  is  substantially  the  same  as  the  tenth  allegation  in  th& 
complaint  in  this  clause,  and  is  all  the  allegation  that  is  neces- 
sary. The  defendants'  answer  was  a  general  denial,  and  their 
claim,  if  they  had  any,  was  not  disclosed.  It  is  claimed  by  the 
appellant  that  this  was  not  a  disclaimer  of  interest,  and  that  it 
put  in  issue  the  fact  that  it  was  subject  to  plaintiff's  lien,  and 
cites  Elder  v.  Spinks^  53  Cal.  293,  in  support  of  its  contention. 
This  case  evidently  sustains  appellant's  theory,  but  is  in  con- 
flict with  the  earlier  California  authorities,  and,  we  believe, 
with  the  well-established  and  generally  recognized  practice. 
In  Anthony  v.  Nye,  30  Cal.  402,  it  was  held  that  in  an  action  to 
foreclose  a  mortgage,  the  allegation  that  a  party  who  is  made 
co-defendant  with  the  mortgagor  has,  or  claims  to  have,  som» 
interest  or  claim  upon  the  mortgaged  premises,  is  sufficient 
without  averring  the  character  of  the  interest;  and  Judge  Saw- 
yer, who  rendered  the  opinion,  says:  "The  allegation  of  her 
claim  and  interest  is  in  the  form  universally  adopted  and  long 
established.  The  plaintiff  is  not  supposed  to  know  the  nature  of 
every  person's  claim.  It  is  enough  that  a  claim  is  set  up.  It 
is  the  defendant's  business,  when  thus  called  upon,  to  disclose 
its  nature.  There  is  no  personal  judgment  against  the  wife.  If 
she  has  no  claim,  she  is  in  no  way  injured.  If  she  has  any,  she 
has  had  an  opportunity  to  present  it.  There  is  neither  merit 
nor  plausibility  in  the  objection,"  —  the  objection  being  that 
the  complaint  did  not  disclose  the  defendant's  interest.  To 
the  same  effect,  see  Mitchell  v.  Steelman,  8  Cal.  363;  Pomeroy 
on  Remedies,  2d  ed.,  sec.  341.  We  think  the  doctrine  laid 
down  by  the  earlier  California  courts  much  more  in  harmony 
with  the  general  rules  governing  pleadings  than  the  doctrine 
promulgated  by  the  latter  case,  and  therefore  feel  bound  to 
follow  it.  The  only  object  in  making  Dexter  Horton  &  Co. 
parties  to  the  suit  was  to  settle  any  claim  that  they  might  set 
up  to  the  mortgaged  premises.  The  object  of  the  law  in  per- 
mitting this  is  to  avoid  a  multiplicity  of  suits,  so  that  all 
claimants  may  have  their  rights  adjusted  in  one  action. 

Another  objection  raised  by  the  appellant  is,  that  the  mort- 
gage was  not  executed  by  the  trustees  of  the  defendant  corpo- 
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ration,  but  that  the  president  and  secretary,  by  whom  the 
mortgage  was  executed,  had  no  authority  to  enter  into  such  a 
contract,  and  that  it  was  therefore  ultra  vires.  Even  conced- 
ing that  the  contract  was  ultra  vires,  and  that  the  appellant 
has  placed  himself  in  a  position,  in  this  case,  to  legally  allege 
it,  under  the  testimony  in  this  case  it  will  not  avail  against 
the  plaintiff.  The  corporation  was  attempting  to  execute  a 
-bona  fide  mortgage.  It  was  within  the  power  of  the  corpora- 
tion to  execute  it,  and  its  oflBcers  and  agents  were  trying  to 
<5arry  out  the  will  of  the  corporation.  There  were  but  three 
trustees,  and  two  of  them  signed  the  mortgage,  but  not  as 
trustees.  They  did  not  go  through  the  form  of  an  authoriza- 
tion by  resolution,  but  a  majority  of  those  who  had  power  to 
pass  the  resolution,  by  a  short  cut,  brought  about  the  result 
which  the  resolution  would  have  authorized.  The  formality 
of  the  resolution,  it  is  true,  was  omitted,  but  the  corporation, 
taking  possession  of  the  property  by  virtue  of  the  mortgage, 
indorsed  its  execution,  and  if  there  were  any  technical  defect 
in  its  original  execution,  it  has  been  cured  by  acquiescence 
-and  ratification.  Where  money  has  been  obtained  by  a  cor- 
poration upon  its  securities,  which  are  irregular  and  ultra  virea, 
but  the  money  was  applied  for  the  benefit  of  the  company, 
with  the  knowledge  and  acquiescence  of  the  stockholders,  the 
oompany  and  the  share-holders  are  estopped  from  denying  the 
liability  of  the  company  to  repay  it:  In  re  Cork  etc.  K'y  Co., 
L.  R.  4  Ch.  App.  748.  And  a  court  of  equity  abhors  forfeit- 
ures, and  will  not  lend  its  aid  to  enforce  them:  Marshall  v. 
Vicksburg,  15  Wall.  146.  Neither  will  it  give  its  aid  to  the 
Assurance  of  a  mere  legal  right,  contrary  to  the  equity  and  jus- 
tice of  the  case:  Lewis  v.  Lyons,  13  111.  117.  In  this  case  the 
contract  is  not  executory,  but  is  executed,  and  a  stronger  rule 
obtains  in  favor  of  the  validity  of  the  contract.  Says  the  su- 
preme court  in  Bradley  v.  Ballard,  55  111.  413,  8  Am.  Rep.  656: 
"  But  if  any  one  of  the  parties  proceeds  in  the  performance  of 
the  contract,  expending  his  money  and  his  labor  in  the  pro- 
<iuction  of  values  which  the  corporation  appropriates,  we  can 
never  hold  the  corporation  excused  from  payment  on  the  plea 
that  the  contract  was  beyond  its  power." 

Su«h  we  believe  to  be  the  doctrine  of  the  authorities  gener- 
ally. 

We  have  examined  the  other  points  raised  by  appellant,  and 
are  unable  to  find  any  error.  All  the  facts  found  by  the  court 
♦re,  in  our  opinion,  justified  by  the  testimony,  with  the  excep- 
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tion  of  the  fact  that  $150  is  a  reasonable  attorney's  fee.  The 
complaint  alleged  $250  as  a  reasonable  attorney's  fee.  The 
answer  denied  that  any  greater  sum  than  one  hundred  dol- 
lars is  a  reasonable  attorney's  fee  in  this  case.  There  being  no 
testimony  offered  on  this  point,  and  as  the  reasonableness  of 
an  attorney's  fee,  when  denied,  must  be  proven  as  any  other 
fact,  the  court  should  have  found  that  one  hundred  dollars 
was  a  reasonable  attorney's  fee,  and  rendered  judgment  ac- 
cordingly. The  case  will  be  remitted  to  the  lower  court,  with 
instructions  to  modify  the  judgment  in  accordance  with  this 
opinion. 

MoRTOAOBS  —  FoRKOLOsuRB  —  Sdffioibnot  ov  OoHPLAiifT. — A  general 
allegation  in  a  complaint  tn  foreclose  a  mortgage,  that  certain  parties  joined 
as  co-defendants  have  or  eiaim  to  have  some  interest  in  the  property,  is  all 
that  is  required:  Poett  v.  SUarru,  28  Oal.  227;  MarUn  v.  NMt,  29  Ind.  216. 

MORTOAQX    BY    OORPORATION  —  DKrKOTS    IN,    CURBD    BT  RaTIHOATIOK.  — 

Where  a  corporation  has  power  to  mortgage  its  real  estate  to  borrow  money, 
and  does  so,  and  uses  the  money  so  borrowed,  it  is  estopped  to  contend  that 
each  mortgage  was  void:  Wright  v.  Hughes,  119  Ind.  324;  12  Am.  St  Rep. 
412,  and  note.  That  the  proceeds  of  an  unauthorized  mortgage  have  beea 
applied  to  the  use  of  the  corporation  is  not  a  sufficient  ratification  to  render 
ii  binding:  Leggett  v.  New  Jersey  Mfg.  etc.  Co.,  1  N.  J.  Eq.  541;  23  Am. 
Dec  72S,  and  note;  Duke  ▼.  Mca-kham,  106  N.  C.  131;  18  Am.  St  Rep.  889. 


State  Insurance  Company  v.  Meesman. 

[2  Washikotoh,  480.] 
iKsnRANOs  PoLior  —  Pkriod  of  LiMrrATioH  Stifulatbd  Df,  Bxanrs  to  Rov 
ntOM  Datk  of  Firb.  —  Where  a  policy  of  fire  insnranoe  contains  a  stip. 
nlation  that  no  action  upon  the  policy  shall  be  sustained  unless  commenced 
within  six  months  after  the  time  the  fire  shall  have  occurred,  the  period 
of  limitation  begins  to  run  from  the  date  of  the  fire,  although  the  policy 
also  provides  that  no  loss  shall  become  due  and  payable  until  proof  of 
loss  is  made  and  examined  into  by  the  insurance  company. 

Action  on  an  insurance  policy.     The  opinion  states  the  case. 

E.  E.  Coovertf  and  R.  and  E.  B.  WiUiamt  and  Carej/t  for  the 
appellant. 

Oilbert  and  SnotOy  for  the  appellee.' 

Anders,  C.  J.  This  is  an  action  upon  a  fire  insurance  policy 
issued  by  appellant  to  appellee,  to  recover  a  loss  amounting  to 
$221,  alleged  to  have  been  sustained  by  appellee  by  reason  of 
the  destruction  by  fire  of  the  property  insured.    The  complaint 
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was  filed  February  3, 1890,  and  service  duly  made.  Defendant 
appeared  and  answered,  setting  up  as  a  defense  false  represen- 
tations made  by  plaintiff  to  defendant  in  his  application  for 
insurance,  concerning  his  title  to  the  land  upon  which  the 
insured  buildings  were  situated;  and  that,  by  the  terms  of  the 
policy,  action  should  be  commenced  thereon,  if  at  all,  within 
six  months  after  the  date  of  the  fire.  Plaintiff  in  his  reply 
denied  making  any  false  representations,  or  that  he  knew  any 
statements  or  representations  contained  in  his  said  application 
were  false  or  untrue;  and  alleged  that  at  the  time  of  making 
application  for  the  policy  of  insurance  he  fully  and  truly  ex- 
plained to  the  agent  of  the  defendant  who  received  said  appli- 
cation the  true  nature  of  his  right  and  title  in  and  to  said  land; 
and  that  said  agent  thereafter  filled  out  said  application,  and 
plaintiff  signed  the  same  in  good  faith,  and  relying  upon  and 
believing  the  statement  of  said  agent  then  and  there  made  to 
plaintiff  that  the  said  application  was  right  and  in  proper 
form.  Plaintiff  further  alleged  that  his  loss  was  adjusted  by  and 
between  himself  and  the  defendant  on  the  eighth  day  of  August, 
1889,  at  $221.  The  issues  having  been  thus  joined,  the  case 
was  tried  by  a  jury,  who  returned  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  claimed  in  the  complaint.  A  motion  for 
a  new  trial  having  been  denied,  judgment  was  entered  in  favor 
of  the  plaintiff  and  against  defendant  for  the  amount  specified 
in  the  verdict.  Defendant  brings  the  case  to  this  court  for 
review,  and  seeks  a  reversal  of  the  judgment  for  errors  duly 
assigned. 

Counsel  for  appellant  contend  that  the  action  is  barred  by 
limitation  fixed  in  the  policy  for  bringing  the  action;  and  in 
order  to  determine  that  question,  it  becomes  necessary  to  ex- 
amine the  contract  as  made  by  the  parties  thereto.  Among 
the  provisions  in  the  policy  are  the  following:  — 

"  It  is  hereby  expressly  covenanted  and  agreed  by  the  par- 
ties hereto  that  no  suit  or  action  against  this  company  for  the 
recovery  of  any  claim  under  and  by  virtue  of  this  policy  shall 
be  sustained  in  any  court  of  law  or  chancery  unless  such  suit 
or  action  shall  be  commenced  within  six  months  after  the  time 
the  fire  shall  have  occurred;  and  in  case  any  such  suit  or  action 
sh^l  be  commenced  against  this  company  after  the  expiration 
of  the  aforesaid  six  months,  the  lapse  of  time  shall  be  taken 
and  admitted  as  conclusive  evidence  against  the  validity  of 
such  claim,  any  statute  of  limitation  to  the  contrary  notwith- 
standing. 
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"All  persons  having  a  claim  under  this  policy  for  loss  or 
damage  shall  proceed  at  once  to  put  the  property  saved  or 
damaged  in  the  best  order  possible,  separating  the  damaged 
from  the  undamaged,  and  shall  give  immediate  notice,  and 
render  a  particular  account  thereof,  in  writing,  to  the  com- 
pany, stating  the  time,  origin,  and  circumstances  of  the  fire, 
the  occupancy  of  the  building  insured  or  containing  the  prop- 
erty insured  at  the  time  of  the  loss,  the  whole  value  and  own- 
ership of  the  property  insured,  and  all  encumbrances;  all  of 
which  shall  be  verified  by  the  afl5davit  of  the  assured  and 
claimant.  If  required,  the  assured  and  claimant  shall  be  ex- 
amined and  re-examined  under  oath  by  any  person  appointed 
by  the  company,  at  such  time  or  times  and  place  or  places,  in 
the  county  where  the  loss  occurs,  as  the  company  or  such  per- 
sons may  require,  touching  all  questions  relating  to  the  claim, 
and  shall  subscribe  to  the  same;  and  until  such  examination 
(if  required)  shall  have  been  submitted  to,  subscribed  and 
verified  as  herein  specified,  the  company  shall  not  be  called 
upon  to  consider  such  claim  or  loss,  nor  shall  the  same  become 
due  and  payable;  ....  provided,  further,  that  it  shall  be 
optional  with  the  company  to  repair,  rebuild,  or  replace  the 
property  lost  or  damaged  with  other  of  like  kind  and  quality 
within  a  reasonable  time,  giving  notice  of  their  intention  so  to 
do  within  sixty  days  after  receipt  of  proofs  herein  required; 
and  in  case  the  company  elect  to  rebuild,  the  assured  shall, 
if  required,  furnish  plans  and  specifications  of  the  buildings 
destroyed. 

"  In  case  of  any  difierences  of  opinion  as  to  the  amount  of 
loss  or  damage,  such  difierences  may  be  submitted  to  the 
judgment  of  two  disinterested  and  competent  men  mutually 
chosen  (who,  in  case  of  disagreement,  shall  select  a  third), 
whose  award  shall  be  conclusive  and  binding  on  both  parties 
as  to  the  amount  only." 

The  fire  occurred  on  July  31, 1889.  On  August  8,  1889,  the 
agents  of  the  company  went  to  the  plaintifi*  to  determine  the 
amount  of  his  loss.  The  plaintiS"  testified:  "My  loss  was 
adjusted  at  $221  ";  and  this  was  not  disputed  by  the  agents 
themselves  when  called  as  witnesses  on  the  part  of  the  de- 
fendant. They  did  not  agree  that  the  loss  would  be  paid,  but 
at  most,  only  promised  to  do  the  best  they  could  for  plaintifi*. 
On  August  13,  1889,  however,  the  secretary  of  the  insurance 
company  wrote  a  letter  to  the  plaintiff,  in  which  he  said:  "We 
cannot  see  that  you  have  any  claim  against  this  company  for 
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your  loss,  and  must  therefore  decline  to  give  the  matter  fur- 
ther consideration." 

Ab  before  stated,  plaintiff  commenced  this  action  on  Feb- 
ruary 3,  1890,  which  was  six  months  and  three  days  after  the 
fire  occurred.  It  is  not  claimed  by  counsel  for  appellee  that 
the  limitation  of  time  expressed  in  the  policy  for  the  com- 
mencement of  an  action  for  the  loss  sustained  is  invalid,  and 
€0  far  as  we  have  been  able  to  ascertain  from  an  examination 
of  adjudicated  cases,  such  stipulations  have  been  uniformly 
held  valid  and  binding.  But  counsel  contend  that  plaintiff 
could  not  have  maintained  an  action  against'  the  company 
until  August  13,  1889,  at  which  time  the  company  refused  to 
pay  the  loss,  and  that  the  action  was  therefore  commenced  in 
time,  although  more  than  six  months  had  elapsed  since  the 
happening  of  the  fire.  In  other  words,  appellee  claims  that 
the  time  of  limitation  did  not  commence  to  run  at  the  date  of 
the  fire,  but  at  the  time  when  the  cause  of  action  accrued,  and 
that  all  of  the  provisions  of  the  policy,  taken  together,  warrant 
that  construction.  Numerous  authorities  are  cited  in  support 
of  appellee's  contention.  The  decisions  in  these  cases  are 
based  upon  the  assumption  that  the  provision  in  the  policy 
postponing  a  right  of  action  until  proof  of  loss  is  made,  or 
antil  a  certain  number  of  days  thereafter,  is  in  conflict  with 
the  provision  limiting  the  time  within  which  an  action  may 
be  commenced,  and  that  these  stipulations  must  therefore  be 
harmonized  by  judicial  construction.  We  cannot  assent  to 
this  doctrine.  The  most  careful  reading  of  the  provisions  and 
fitipulations  in  the  policy  now  before  us  will  fail  to  disclose 
any  conflict  therein.  In  the  case  at  bar,  every  stipulation  in 
favor  of  the  company  was  waived,  excepting  that  providing 
for  the  proof  of  loss.  After  adjustment  of  the  loss,  and  the  waiver 
of  all  other  conditions,  appellee  still  had  five  and  one  half 
months  of  the  stipulated  time  remaining.  No  excuse  or  reason 
is  given  by  him  for  his  procrastination;  and  yet  we  are  now 
called  upon  to  sustain  the  action,  notwithstanding  the  delay 
in  bringing  it  until  after  the  contract  limitation  had  expired, 
upon  the  ground  that  the  contract  really  means  something 
difi'erent  from  what  it  says.  The  parties  stipulated  that  no 
actioi^upon  the  policy  "shall  be  sustained  unless  commenced 
within  six  months  after  the  time  the  fire  shall  have  occurred"; 
and  that  "the  lapse  of  time  shall  be  taken  and  admitted  as 
conclusive  evidence  "  against  the  validity  of  any  claim  against 
the  company.     This  language  is  certainly  plain  and  unam- 
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biguous.  The  other  stipulations  simply  provide  that  no  action 
shall  be  commenced  until  certain  things  therein  specified  shall 
have  been  done;  and  the  evident  meaning  of  the  whole  con- 
tract is,  that  no  action  shall  be  commenced  before  the  doing 
of  these  things,  nor,  in  any  event,  after  the  lapse  of  six  months. 
This  construction  gives  full  force  and  effect  to  every  stipula- 
tion and  provision  in  the  policy,  and  does  violence  to  none. 
But  it  is  urged  by  counsel  for  appellee,  that  inasmuch  as  the 
company  has  secured  itself  against  being  sued  immediately 
on  the  occurrence  of  the  loss,  it  must  be  presumed  not  to  have 
been  the  intention  of  the  parties  to  suspend  the  remedy,  and 
at  the  same  time  to  provide  for  the  running  of  the  period  of 
limitation.  We  are  unable  to  perceive,  however,  how  any 
such  presumption  can  arise  without  in  effect  substituting  an> 
other  and  different  contract  for  the  one  made  by  the  parties. 
It  was  but  natural  and  reasonable  for  the  insurance  company 
to  protect  itself  against  the  cost  and  annoyance  of  an  action 
until  it  could  have  an  opportunity  to  investigate  the  circum- 
stances attending  the  fire  by  which  the  loss  occurred,  and 
ascertain  its  liability,  and  determine  whether  to  replace  the 
property  or  pay  the  loss,  or  to  refuse  to  pay  it,  if  satisfied  of 
the  unjustness  of  the  claim;  and  appellee,  having  consented 
to  such  a  stipulation,  should  not  now,  in  our  opinion,  be  heard 
to  object  that  the  company  thereby  waived  or  extended  the 
limitation  of  time  for  bringing  an  action.  It  is  proper  to 
remark,  in  passing,  that  this  policy  differs  essentially  in  the 
provision  respecting  the  limitatipn  of  actions  from  most,  if  not 
all,  of  those  in  controversy  in  the  cases  cited  by  appellee.  In 
most  of  those  cases  a  period  of  sixty  days  was  reserved  after 
proof  of  loss,  before  the  expiration  of  which  no  action  could  be 
commenced.  And  in  the  leading  case  of  Steen  v.  Niagara  F. 
Ins.  Co.,  89  N.  Y.  315,  42  Am.  Rep.  297,  cited  by  appellee, 
Dan  forth,  J.,  says:  "  No  doubt  the  appellant  could  have  stipu- 
lated that  the  time  of  the  fire  should  be  looked  to  as  the  event 
from  the  happening  of  which  the  limitation  should  run,  but 
it  would  require  distinct  language  to  show  that  such  was  the 
intention  of  the  parties.  It  is  not  used  here.  It  is  found  in 
Schroeder  v.  Keystone  Ins.  Co.j  2  Phila.  286,  one  of  the  cases 
cited  by  the  appellant." 

In  the  policy  before  us  we  have  almost  identically  the  same 
"  distinct  language "  that  was  used  in  the  policy  in  the 
Schroeder  case,  and  it  is  impossible  to  give  it  any  different 
construction  from  the  one  there  adopted.    The  following  cases 
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also  support  the  view  we  take  of  this  question:  King  v.  Water' 
town  Fire  Ins.  Co.,  47  Hun,  1;  Travelers  Ins.  Co.  v.  California 
Ins.  Co.,  1  N.  D.  151;  Bradley  v.  Phoenix  Ins.  Co.j  28  Mo. 
App.  7;  Johnson  v.  Humboldt  Ins.  Co..,  91  111.  92;  33  Am.  Rep. 
47;  Fullam  v.  New  York  etc.  Ins.  Co.,  7  Gray,  61;  66  Am.  Dec. 
462;  Thompson  v.  Phoenix  Ins.  Co.,  25  Fed.  Rep.  296;  Virginia 
etc.  Ins.  Co.  v.  Wells,  83  Va.  736;  Tasker  v.  Kenton  Ins.  Co.,  58 
N.  H.  469. 

Holding,  as  we  are  constrained  to  do,  that  the  action  is 
barred  by  the  lapse  of  time,  it  is  not  necessary  to  examine  the 
other  objections  raised  by  appellant.  The  judgment  of  the 
court  below  is  reversed,  and  the  action  dismissed. 


Dunbar,  J.,  delivered  a  dissenting  opinion,  of  wliich  the  following  is  » 
synopsis:  This  contract  must  be  construed  with  reference  to  all  of  its  pro< 
visions,  and  especially  must  this  provision  be  construed  with  reference  to 
other  provisions  on  the  same  subject.  The  provision  in  the  policy  that  the 
company  shall  not  be  liable  after  a  fire  occurs  until  an  examination  is  made 
of  the  loss,  at  such  time  or  times  as  the  company  may  require,  is  on  the  same 
subject  as  is  the  provision  relied  on  by  the  appellants.  The  two  provisions 
must  be  construed  together.  The  time  within  which  proof  must  be  made  is 
not  limited,  but  the  time  shall  be  at  such  time  as  the  company  shall  require, 
and  the  law  will  probably  construe  this  to  be  a  reasonable  time.  But  another 
provision  gives  the  company  sixty  days  more  after  the  receipt  of  the  proof  to 
make  up  its  mind  whether  it  will  rebuild  or  pay  the  money.  During  these 
sixty  days  additional  the  company  cannot  be  sued,  and  if  at  the  end  of  that 
time  it  concludes  not  to  pay  at  all,  probably  half  the  time  allowed  the  insured 
has  expired.  The  general  rule  as  to*liinitation  is,  that  it  does  not  begin  until 
after  the  right  of  action  accrues.  The  central  idea  of  the  law  is,  that  the 
party  shall  have  the  right  during  all  the  time  within  the  statute  to  bring 
his  action,  and  if  anything  occurs  to  prevent  the  exercise  of  this  right,  the 
statute  in  the  mean  time  is  not  running.  This  provision  of  the  statute  is  so 
nniversally  acted  upon  that  parties  may  well  be  supposed  to  have  contracted 
for  a  shorter  limitation  with  reference  to  conditions  nniversally  surrounding 
and  attaching  to  statutes  of  limitation.  The  provision  limiting  the  right  of 
action  to  six  months  is  inserted  for  the  special  benefit  of  the  company,  and 
is  a  restriction  of  the  legal  rights  of  the  insured.  If,  therefore,  there  are  any 
doubts  as  to  its  proper  import,  they  should  be  resolved  most  strongly  in  favor 
of  the  insured,  against  whom  it  was  intended  to  operate:  Ames  v.  New  Tort 
W.  Int.  Co.,  14  N.  Y.  253;  Mayor  etc.  v.  Hamilton  F.  Ins.  Co.,  39  N.  Y.  46; 
100  Am.  Dec.  400;  Hay  v.  Star  Fire  Ins.  Co.,  77  N.  Y.  235;  33  Am.  Rep.  607; 
Steen  v.  Niagara  F.  Ins.  Co.,  89  N.  Y.  315;  42  Am.  Rep.  297;  ChandUr  v.  St. 
Paul  etc.  Ins.  Co.,  21  Minn.  85;  18  Am.  Rep.  385;  Killips  v.  Putnam  Ins.  Co., 
28  Wis.  472;  9  Am.  Rep.  506;  Martin  v.  State  Ins.  Co.,  44  N.  J.  L.  485;  43 
Am.  ^p.  397;  Ellis  v.  Coundl  Bluffs  Ins.  Co.,  64  Iowa,  607;  Fetf*  v.  CUnlon 
F.  Ins.  Co.,  30  Fed.  Rep.  668. 

It  is  true  that  in  many  of  the  cases  cited  the  language  of  the  provision  im 
within  so  many  months  "  after  the  loss  shall  have  occurred,"  but  those  cases 
cannot  be  distinguished  in  principle  from  those  where  the  language  employed 
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Is  M  many  months  "  from  the  time  of  the  fire."  It  is  tme  that  in  Steen  v. 
Niagara  F.  Int.  Co.,  89  N.  Y.  315,  42  Anu  Rep.  297,  the  court  undertook  inci- 
dentally to  distinguish  the  language,  but  the  attempt  was  a  failure,  and  the 
courts,  generally,  in  holding  in  favor  of  the  view^  urged  by  appellee,  have 
placed  their  decisions  squarely  upon  the  ground  that  all  the  conditions  of  the 
policy  must  be  construed  together,  and  that  so  construing  them  the  intention 
was  gathered  that  the  limitation  did  not  begin  to  run  from  the  date  of  the 
loss,  but  at  the  time  when  the  right  to  sue  accrued:  Vette  ▼.  CUnton  F.  Ins. 
Co.,  30  Fed.  Rep.  668;  Spare  r.  Home  MuL  Ins.  Co.,  17  Fed.  Rep.  568;  C/umd- 
ler  V.  SL  Paul  etc.  Ins.  Co.,  21  Minn.  85;  18  Am.  Rep,  385;  Mayor  v.  Hamil- 
ton F.  In*.  Co.,  39  N.  Y.  45;  100  Am.  Dec.  400;  ElUa  v.  Council  Bluff's  Ins. 
Co.,  64  Iowa,  507;  Miliary.  Hart/ord  F.  Ins.  Co.,  70  Iowa,  704;  Hay  v.  Star 
Fire  Ins.  Co.,  77  N.  Y.  235;  33  Am.  Rep.  607;  Barber  v.  Ftre  etc.  Im.  Co., 
16  W.  Va.  658;  37  Am.  Rep.  800;  2  May  on  Insurance,  sec.  479;  Mix  v. 
Ins.  Co.,  9  Hun,  397;  KiUips  ▼.  Putnam  Ins.  Co.,  28  Wis.  472;  9  Am.  Rep. 
606;  Murdoch  v.  Franklin  Ins.  Co.,  33  W.  Va.  407.  In  Friezen  v.  Allemama 
F.  Itis.  Co.,  30  Fed.  Rep.  352,  the  policy  provided,  jnst  as  this  one  does,  that 
the  action  to  recover  upon  the  policy  should  be  commenced  within  six  months 
after  the  fire  occurred,  with  similar  provisions  with  regard  to  the  time  of 
payment,  and  the  court  held  that  these  provisions  should  all  be  construed 
together,  and  the  six  months  limitation  be  reckoned,  not  from  the  occurrence 
of  the  fire,  but  from  the  time  the  loss  was  due  and  payable.  The  court  said: 
"In  any  other  construction,  the  insured's  right  of  action  might  be  barred  be- 
fore it  bad  occurred."  To  the  same  e£fect  is  Case  ▼.  Sun  Ins.  Co.,  83  Cal.  473. 
Other  courts  have  held  that  the  letter  of  the  limitation  clause  must  govern,  and 
that  the  period  begins  from  the  loss:  Johnson  v.  Humboldt  Ins.  Co.,  91  111.  92; 
33  Am.  Rep.  47;  Class  v.  Walker,  66  Mo.  32;  Fullam  v.  New  York  etc.  Ins.  Co.,  7 
Gray,  61 ;  66  Am.  Dec.  462;  Bradley  v.  Phamz  Ins.  Co.,  28  Mo.  App.  7.  But  I 
think  the  contention  of  the  appellee  is  based  both  on  the  weight  of  authority 
and  right  reasoning.  The  courts  must  construe  the  coutract  so  as  to  give  force 
to  all  its  provisions,  if  possible,  and  make  them  all  operative  and  harmonious. 
The  parties  evidently  intended  that  the  statutory  time  of  limitation  should  be 
shortened  to  six  months.  Under  that  provision,  standing  by  itself,  the  insured 
would  have  had  six  months  from  the  date  of  the  fire,  during  any  time  of  which 
be  could  have  brought  his  action  to  recover  his  loss.  But  the  company,  for 
its  own  protection,  imposed  other  conditions,  having  indirect  reference  to  and 
modifying  the  provisions  giving  the  party  the  right  to  sue  any  time  within 
the  six  months;  the  subsequent  condition  of  immunity  from  suit  for  a  certain 
time  must,  therefore,  have  been  made  with  reference  to  the  first  provision  in 
relation  to  the  limitation,  and  this  provision  must  not  be  construed  relatively 
in  favor  of  the  interests  of  one  party,  and  independently  against  the  inter- 
Mts  of  the  other.  The  provisions  depend  one  upon  the  other,  and  must  be 
construed  together.  The  parties  nnderstood  that  the  company  was  not  to  be 
harassed  with  a  suit  antil  it  had  had  ample  opportunity  to  adjust  the  loss; 
and  that  the  insured  was  to  have  the  benefit,  not  of  three  months,  or  of  four 
months,  but  of  six  months  to  bring  his  action. 

The  question,  aa  to  whether  or  not  Meesman  in  his  application  made  mi«- 
representations  in  regard  to  the  ownership  of  the  land,  was  raised  by  the 
pleadings,  and  went  to  the  jury,  who  found  for  the  plaintiff,  under  inatruc- 
tions  which  correctly  stated  the  law.  It  was  not  a  question  of  varying  a 
written  contract  by  parol  testimony,  but  simply  whether  the  insured  or  the 
agent  of  the  company  was  responsil)le  for  certain  answers  to  certain  questions 
in  the  applioatioa.    One  or  two  other  points  were  made,  of  trifling  importance, 
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but  even  if  errors  were  made,  they  were  not  sufficiently  important  to  justify 
a  reversal  of  the  judgment,  which  should,  therefore,  be  affirmed. 

The  weight  of  authority  seems  to  sustain  the  dissenting  opinion  in  this  case. 
In  addition  to  the  cases  cited  to  support  the  doctrine  that  the  period  of  lim« 
itation  commences  to  run  from  the  date  of  the  loss,  are  the  following:  Ray^ 
mond  V.  Fidi,  51  Conn.  80;  50  Am.  Rep.  3,  and  note;  Travelers  Ina.  Co.  v. 
Cdltforma  In*.  Co.,  1  N.  D.  161;  Virgima  etc  Ins.  Co.  v.  WelU,  83  Va.  736. 


RiTOHiB  V.  Carpenter. 

f2  Washimotom,  512.1 
SiSTXB   StATK  JuDGKBNT,   BbCORD  of,   AdmisSIBLK   Bf   EVIDBNOB  WITHOTrr 

Cbbtifioatb  of  Judqb  that  Clerk's  Attestation  is  in  Das  Form.  — 
Under  the  code  of  Washington,  the  records  and  proceedings  of  courts 
of  other  states  are  admissible  in  evidence  in  that  state  without  the  cer- 
tificate of  the  judge  that  the  attestation  of  the  clerk  having  charge  of 
such  records  is  in  due  form,  as  required  by  the  act  of  Congress. 

CuERK  OF  Court  Presumed  to  bb  Proper  Custodian  of  its  Records.  — 
It  will  be  presumed,  without  being  certified  or  otherwise  shown,  that 
the  clerk  of  a  court  of  record  who  has  attested  its  record  offered  in  evi- 
dence  is  the  proper  custodian  of  its  records. 

Bkal  of  Court  Attached  to  Clerk's  Certificate  Sufficient.  —  In  at- 
testing  the  record  of  a  foreign  court,  it  is  only  necessary  that  the  seal 
of  the  court  be  attached  to  the  certificate  of  the  clerk.  It  need  not  be 
attached  to  the  record. 

Judgment,  Journal  Entry  of,  need  not  be  Signed  bt  Judob. — The 
signature  of  the  judge  to  the  journal  entry  of  a  judgment  offered  in 
evidence  is  not  necessary  to  make  it  valid. 

Tabiancb  between  Pleading  and  Proof  Immaterial  whbn.  —  Where  a 
complaint  on  a  sister  state  judgment  describes  it  as  rendered  for  costs  in 
the  sum  of  $19.30,  and  the  judgment  offered  in  evidence,  though  simi- 
lar in  other  respects  to  the  one  pleaded,  was  rendered  for  costs  in  the 
sum  of  $18.30,  the  variance  is  immaterial,  it  not  appearing  that  the  de- 
fendant  was  misled  thereby. 

QBJEcnoNS,  What  not  Tenable  in  Action  on  Sister  State  Judgment.  — 
Where  an  action  is  brought  in  Washington  upon  a  judgment  of  a  dis- 
trict  court  of  Kansas,  rendered  in  a  case  originally  instituted  before  a 
justice  of  the  peace,  objections  that  the  action  in  Kansas  was  instituted 
and  carried  on  without  any  complaint  having  been  filed,  that  there  waa 
no  proof  that  the  justice  of  the  peace  had  any  authority  to  certify  the 
case  to  the  district  court,  and  that  he  did  not  in  fact  so  certify  it,  cannot 
be  raised  in  the  action  in  Washington. 

Prbsumption  that  Court  of  Record  is  Court  of  Genbral  Jubisdiotion. 
—  Where  an  action  is  brought  npon  a  judgment  of  a  court  of  record 
of  another  state,  it  will  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  such  court  is  a  court  of  record;  and  the  recitals  in  the 
record  of  such  court  of  the  jurisdiction  acquired  over  the  defendant's 
person  in  that  proceeding  are  prima  fade  evidence  thereof. 

Plbab  to  Jurisdiction  must  Set  up  Facts  Tending  to  Show  Want  of 
It.  —  Pleas  to  the  jurisdiction  must  be  direct  and  certain,  and  set  up 
the  facts  which  go  to  show  want  of  it. 


878  BiTCHiB  V.  Carpenter.  [Wash. 

WaMT  OT  JUKISDICTIOir,  EXTKHT  TO  WhIOH  It  MAT  BB  ShOWW.  —  Want  of 
jarisdictioQ  of  a  court  of  another  state  may  be  shown  by  the  defendant* 
even  to  the  extent  of  contradicting  express  recitals  in  the  record. 

Idsmtitt  or  Namb  Prima  Facib  PROor  of  Idbntitt  or  Pbrsom.  — In  ao 
action  upon  a  sister  state  judgment,  where  the  name  of  the  defendant  in 
the  record  offered  in  evidence  is  identical  with  tliat  of  the  defendant  in 
the  action  upon  the  judgment,  this  is  prima  facie  proof  of  identity  of  per» 
son;  and  the  defendant  is  bound,  in  order  to  raise  the  question  of  idea* 
tity,  to  allege  and  prove  every  fact  necessary  to  show  that  the  court  had 
no  jurisdiction  of  his  person. 

Interest  on  Coam  Included  is  Sister  Stats  Judgment,  Judgment  mat 
BE  Rendered  roR. — In  an  action  on  a  judgment  entered  in  another 
state,  a  verdict  may  be  rendered  for  the  aggregate  amount  of  the  jadg* 
ment,  including  the  costs  of  the  proceeding,  with  interest  thereon. 

Action  on  a  judgment.    The  opinion  states  the  case. 

O.  E.  M.  Pratty  and  Thompson^  Edsenf  and  HumphrUt,  for 
the  appellant. 

Allen  and  Powell^  for  the  appellee 

Scott,  J.  This  action  was  brought  by  respondent  to  re- 
cover on  a  judgment  which  he  claimed  to  have  obtained 
against  the  appellant  iu  the  district  court  of  Cowley  County, 
Kansas.  It  will  require  a  somewhat  extended  statement  to 
present  the  points  raised.    The  amended  complaint  alleges:  — 

"  1.  That  during  all  the  times  herein  stated,  the  district 
court  of  the  thirteenth  judicial  district  of  the  state  of  Kansas, 
in  and  for  the  county  of  Cowley,  was  a  court  of  general  juris- 
diction, duly  created  and  organized  by  the  laws  of  said  state. 

"2.  That  on  the  twenty-second  day  of  May,  1889,  this 
plaintiff  commenced  an  action  against  the  said  defendant  in 
the  justice  court  for  the  city  of  Winfield,  Cowley  County, 
Kansas,  before  J.  Van  De  Water,  justice  of  the  peace,  to  re- 
cover the  sum  of  $268.78,  with  interest,  which  was  due  this 
plaintiff  by  the  defendant  upon  a  certain  promissory  note,  to- 
gether with  costs  of  suit;  that  on  the  twenty-second  day  of 
May,  1889,  a  summons  was  duly  and  regularly  issued  out  of 
said  court,  and  was  on  the  same  day,  to  wit.  May  22,  1889, 
served  on  the  defendant,  Willis  A.  Ritchie,  personally,  by  the 
proper  officer  of  said  court;  that  on  the  twenty-fifth  day  of 
May,  1889,  said  cause  came  on  regularly  to  be  heard;  that  on 
said  day  said  defendant  appeared  in  person  in  defense  of  said 
action,  at  which  time  said  cause,  upon  motion  of  said  defend- 
ant, was  continued  until  the  fourth  day  of  June,  1889,  and  on 
the  fourth  day  of  June,  1889,  said  cause  was  regularly  called 
for  trial  by  said  court,  and  the  defendant  appeared  in  person 
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and  by  attorneys  Messrs.  Crow  and  White,  and  thereupon 
certain  proceedings  were  had,  it  appearing  to  the  said  justice 
that,  under  the  laws  of  the  state  of  Kansas,  the  action  should 
be  stayed,  and  should  be  certified  to  the  district  court  of  the 
thirteenth  judicial  district  of  the  state  of  Kansas,  in  and  for 
Cowley  County,  the  said  action  was  stayed,  and  was  by  said 
justice  certified  in  due  form  to  the  said  district  court  afore- 
said. 

"  3.  That  thereafter,  to  wit,  on  the  twenty-fifth  day  of  Janu- 
ary, 1890,  said  cause  came  on  regularly  to  be  heard  in  said 
district  court,  the  said  defendant  appearing  therein  by  his 
said  attorneys,  Messrs.  Crow  and  White,  a  judgment  was  duly 
and  regularly  rendered  by  said  court  in  said  cause,  in  favor 
of  the  plaintiff  and  against  the  defendant,  for  the  sum  of 
$301.40,  and  also  for  costs  therein,  amounting  to  and  taxed  at 
$19.30;  that  said  judgment  bear  interest  from  said  date  until 
paid,  at  the  rate  of  ten  per  cent  per  annum;  a  copy  whereof  is 
hereto  attached  as  a  part  hereof,  and  marked  '  Exhibit  A.' " 

And  contained  a  prayer  for  judgment  in  the  sum  of  $331.50, 
with  interest  thereon  from  the  twenty-seventh  day  of  May, 
1890,  at  the  rate  of  ten  per  cent  per  annum,  and  for  costs  of 
Buit.  The  defendant  denied  these  matters  generally,  and  for 
a  further  defense  alleged  as  follows:  — 

"  1.  He  denies  that  the  district  court  of  the  thirteenth  ju- 
dicial district  of  the  state  of  Kansas,  in  and  for  the  county  of 
Cowley,  ever  obtained  any  jurisdicion  over  the  subject-matter 
of  any  controversy  between  plaintiff  and  defendant,  or  ever 
had  any  such  jurisdiction  at  any  time  over  the  subject-matter 
of  any  such  action  or  proceeding  as  that  described  in  plain- 
tiff's amended  complaint,  or  of  any  other  description  what- 
ever. 

"  2.  He  denies  that  any  cause  of  action  in  favor  of  plaintiff 
and  against  defendant  ever  existed  or  was  pending  in  said  dis- 
trict court  of  Cowley  County,  Kansas,  or  that  any  agreement 
or  stipulation  was  ever  entered  into,  by  and  between  this  de- 
fendant or  any  one  authorized  to  act  for  him,  or  claiming  or 
pretending  to  act  for  him,  whereby  any  subject-matter  of  con- 
troversy of  the  character  mentioned  in  plaintiff's  amended 
compl^t,  or  of  any  character,  was  agreed  to  be  submitted, 
without  the  intervention  of  a  complaint,  to  said  district  court 
of  Cowley  County,  Kansas,  for  determination. 

'*  3.  He  denies  that  any  cause  of  action  or  the  subject-mat- 
ter of  any  controversy  between  plaintiff  and  defendant  was 
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ever  submitted  to  said  district  court  of  Cowley  County,  Kansas, 
for  judgment  and  determination,  with  the  knowledge  or  agree- 
ment  of  said  defendant,  or  any  one  acting  for  him,  whereby 
the  filing  of  any  complaint  or  cause  of  action  was  in  any 
manner  waived  or  dispensed  with." 

The  only  proof  oflFered  in  evidence  was  the  judgment  record, 
to  the  introduction  of  which  the  defendant  objected  on  the  fol- 
lowing grounds:  That  there  is  no  showing  that  the  district 
court  of  Cowley  County,  Kansas,  had  any  jurisdiction  of  either 
the  subject-matter  of  the  action,  or  of  the  parties  in  contro- 
versy; that  no  statute  of  the  state  of  Kansas  is  either  pleaded 
or  offered  to  prove  the  authority  of  the  justice  of  the  peace  to 
certify  an  action  or  proceeding  to  the  district  court  of  Cowley 
County,  or  any  other  county  in  Kansas;  that  the  justice  of  the 
peace  did  not  in  fact  so  certify  such  record;  that  the  clerk  of 
the  district  court  aforesaid  had  no  authority  to  certify  to  this 
court  a  copy  of  any  such  supposed  transcript;  that  the  said 
record  had  no  seal  of  such  district  court  attached  to  it,  and 
that  it  was  not  sufficient  to  attach  it  to  the  certificate  of  the 
clerk;  that  the  transcript  showed  that  the  judgment  and  record 
had  not  been  signed  by  the  judge  of  said  court;  that  the  judge 
did  not  certify  that  the  attestation  was  in  due  form;  that  there 
was  a  variance  between  the  record  as  pleaded  and  the  record 
offered  in  evidence.  The  court  admitted  the  record,  and  it 
appears  thereby  that  personal  service  was  had  on  Willis  A. 
Ritchie  in  Kansas  when  the  action  was  commenced  in  justice's 
court,  and  that  said  defendant  appeared  in  person  and  by  his 
attorneys.  Crow  and  White;  that  after  answering  he  moved 
the  court  as  follows:  "And  now  comes  the  defendant,  and 
representing  to  the  court  that  upon  the  issues  raised  by  the 
pleadings  herein,  title  to  land  is  in  dispute  in  this  action, 
moves  the  court  to  certify  this  cause  to  the  clerk  of  the  district 
court  of  Cowley  County,  Kansas,  in  accordance  with  the  pro- 
visions of  section  7  of  the  Act  of  Civil  Procedure,  before  a  jus- 
tice of  the  state  of  Kansas." 

Which  motion  the  justice  of  the  peace  overruled  at  the  time, 
but  subsequently,  after  hearing  evidence,  granted.  Then  fol- 
lows a  transcript  of  the  purported  journal  entry  of  the  judg- 
ment rendered  therein  in  said  district  court,  which  recites 
that,  "Now,  on  this  twenty-fifth  day  of  January,  A.  D.  1890, 
this  cause  comes  on  its  regular  order  for  trial;  plaintiff  appears 
by  Peckham  and  Henderson,  his  attorneys,  and  the  defendant 
appears  by  Crow  and  White,  his  attorneys,  and  the  plaintiff 


July,  1891.]  Ritchie  i;.  Cabpkntkb.  881 

and  the  said  defendant  announce  themselves  ready  for  trial 
and  waive  a  jury,  declaring  that  this  cause  shall  be  heard  and 
tried  by  the  court,  and  hereupon  both  parties  offer  their  evi- 
dence; in  consideration  whereof,  the  court  finds  for  the  plaintiff 
and  against  the  said  defendant  upon  the  issues  joined  between 
them  herein,  and  finds  that  the  said  Willis  A.  Ritchie  is  in- 
debted to  plaintiflF  upon  the  promissory  note  sued  on  in  the 
6um  of  three  hundred  and  one  and  40-100  dollars  ($301.40); 
and  it  is  hereupon  ordered  and  adjudged  by  the  court  that  the 
said  plaintiff  do  have  and  recover  of  and  from  the  said  defend- 
ant, Willis  A.  Ritchie,  the  said  sum  of  three  hundred  and  one 
and  40-100  dollars,  and  also  his  costs  herein  expended, 
amounting  to  $18.30,  and  that  the  said  judgment  bear  interest 
at  the  rate  of  ten  per  cent  per  annum  from  the  twenty-fifth 
day  of  January,  1890,  and  that  said  plaintiff  have  general  exe- 
cution against  the  said  defendant  therefor." 

And  the  following  certificates  are  appended,  attested  by  the 
seal  of  said  district  court: — 

**  State  of  Kansas,  Cowley  County,  bs. 

"  I,  Ed.  Pate,  clerk  of  the  district  court  of  the  thirteenth 
judicial  district,  in  and  for  the  county  of  Cowley  and  state  of 
Kansas,  do  hereby  certify  that  the  foregoing  are  true  copies  of 
all  the  papers  and  pleadings,  and  the  final  journal  entry  in 
case  No.  4077,  John  Carpenter  v.  Willis  A.  Ritchie,  which  case 
was  certified  to  this  court  by  J.  Van  De  Water,  a  duly  elected 
and  qualified  justice  of  the  peace  for  the  city  of  Winfield,  Cow- 
ley County,  state  of  Kansas;  and  that  said  case  was  tried  in 
this  court  and  judgment  rendered  for  the  plaintiff  and  against 
the  defendant,  Willis  A.  Ritchie,  for  the  full  sum  as  claimed 
in  his  bill  of  particulars,  and  for  costs  as  shown  by  the  journal 
entry;  and  that  the  same  is  the  only  case  between  the  same 
parties  that  has  been  in  this  court,  and  that  no  appeal  was 
ever  taken  by  the  defendant,  Willis  A.  Ritchie,  to  the  judg- 
ment of  this  court,  but  that  said  judgment  still  remains  ia 
force  and  unsatisfied. 

October  13,  1890. 

[Signed]  "Ed.  Pate, 

"  Clerk  of  the  District  Court  of  the  Thirteenth  Judicial  Dis- 

#ict,  in  and  for  Cowley  County,  State  of  Kansas." 

*'  I,  M.  G.  Troup,  judge  of  the  thirteenth  judicial  district  in 
and  for  Cowley  County,  state  of  Kansas,  do  hereby  certify  that 
the  above  certificate  is  signed  by  Ed.  Pate,  who  is  clerk  of  the 
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district  court  of  Cowley  County,  state  of  Kansas,  and  in  tho 
thirteenth  judicial  district. 

[Signed]  "M.G.  Troup, 

"Judge  of  the  Thirteenth  Judicial  District  of  Kansas." 

"  I,  Ed.  Pate,  clerk  of  the  district  court  of  Cowley  County, 
state  of  Kansas,  do  hereby  certify  that  the  last  certificate  is 
signed  by  M.  G.  Troup,  who  is  judge  of  the  thirteenth  judicial 
district  of  the  state  of  Kansas,  October  15,  1890. 
[Signed]  "Ed.  Pate, 

"  Clerk  of  the  District  Court,  Cowley  County,  Kansas.** 

Section  1,  article  4,  of  the  constitution  of  the  United  States, 
declares  that  "  full  faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial  proceedings  of  every 
other  state;  and  the  Congress  may,  by  general  laws,  prescribe 
the  manner  in  which  such  acts,  records,  and  proceedings  shall 
be  proved,  and  the  effect  thereof."  Section  905  of  the  Revised 
Statutes  is  as  follows:  "The  acts  of  the  legislature  of  any  state 
or  territory,  or  of  any  country  subject  to  the  jurisdiction  of  the 
United  States,  shall  be  authenticated  by  having  the  seals  of 
Buch  state,  territory,  or  country  affixed  thereto.  The  records 
and  judicial  proceedings  of  the  courts  of  any  state  or  territory, 
or  of  any  such  country,  shall  be  proved  or  admitted  in  any 
other  court  within  the  United  States  by  the  attestation  of  the 
clerk,  and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  to- 
gether with  a  certificate  of  the  judge,  chief  justice,  or  presiding 
magistrate  that  the  said  attestation  is  in  due  form.  And  the 
said  records  and  judicial  proceedings,  so  authenticated,  shall 
have  such  faith  and  credit  given  to  them  in  every  court  within 
the  United  States  as  they  have  by  law  or  usage  in  the  courts 
of  the  state  from  which  they  are  taken." 

Some  of  the  minor  errors  alleged  will  first  be  taken  up  with> 
out  following  the  order  in  which  the  objections  have  been 
stated.  The  point  that  the  record  was  inadmissible  in  evi- 
dence because  the  judge  did  not  certify  that  the  attestation 
was  in  due  form,  as  required  by  section  905  of  the  Revised 
Statutes,  is  disposed  of  by  section  430  of  the  code  of  Washing- 
ton, 1881,  which  reads  as  follows: — 

"Sec.  430.  The  records  and  proceedings  of  any  court  of  the 
United  States,  or  any  state  or  territory,  shall  be  admissible  in 
evidence  in  all  cases  in  this  territory  when  duly  authenticated 
by  the  attestation  of  the  clerk,  prothonotary,  or  other  officer 
having  charge  of  the  records  of  luch  court,  with  the  seal  of 
such  court  annexed." 
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While  the  legislature  could  not  enact  that  any  further  or 
additional  matters  should  be  certified  to  nor  required  by  the 
laws  of  the 'United  States,  it  could  dispense  with  some  of  the 
requirements  there  provided  for:  See  Kingman  v.  Cowles,  103 
Mass.  283. 

A  further  objection  was  also  made  that  it  must  appear,  by 
the  clerk's  certificate  or  otherwise,  that  such  clerk  had  charge 
of  the  records  of  the  court  in  order  to  authorize  him  to  certify 
thereto,  as  provided  by  the  section  of  the  code  aforesaid;  but 
section  905  of  the  Revised  Statutes  does  not  require  this  to  be 
certified  to  or  shown,  and  this  fact  would  be  presumed.  The 
case  last  cited  also  holds  that  the  seal  of  the  court  attached  to 
the  clerk's  certificate  attests  his  possession  of  the  record. 

The  objections  that  the  seal  was  not  attached  to  the  record, 
and  that  it  was  not  sufficient  to  attach  it  to  the  certificate  of 
the  clerk,  that  the  judgment  entry  was  not  signed  by  the  judge, 
and  that  there  was  a  variance  between  the  record  as  pleaded 
and  the  one  offered  in  evidence,  are  not  valid.  It  is  only 
necessary  that  the  seal  be  attached  to  the  certificate  of  the 
clerk,  and  there  it  is  required  by  the  section  aforesaid  of  the 
Revised  Statutes:  See  Turner  v.  Waddington,  3  Wash.  C.  C. 
126.  The  signature  of  the  judge  to  the  journal  entry  of  the 
judgment  was  not  necessary  to  make  it  valid:  See  Ainsworth 
V.  Territory,  3  Wash.  Ter.  270;  Cathcart  v.  Peck,  11  Minn.  45; 
€hild8  V.  McChesney,  20  Iowa,  431;  89  Am.  Dec.  545.  The 
variance  complained  of  is,  that  the  complaint  described  the 
judgment  as  having  been  rendered  for  $19.30  costs,  while 
the  judgment  offered  in  evidence,  though  similar  in  other  re- 
spects to  the  one  pleaded,  was  rendered  for  costs  in  the  sum 
of  $18.30.  The  judgment  is  pleaded  in  the  third  paragraph  of 
the  complaint;  the  denial  thereto  in  the  answer  was  as  follows; 
The  defendant  "  denies  the  allegations  contained  in  the  third 
paragraph  of  plaintiff's  amended  complaint."  This  was  only 
a  denial  of  the  specific  sum  claimed,  and  was  an  admission  of 
any  lesser  amount  so  far  as  the  sum  alleged  was  concerned. 
It  is  not  claimed  that  the  judgment  below  was,  and  it  does  not 
appear  to  have  been,  rendered  for  the  full  amount  alleged  and 
prayed  for.  The  defendant  was  not  misled.  It  was  not  shown 
or  chimed  that  he  was,  and  the  variance  was  immaterial. 
Section  105  of  the  code  of  Washington,  1881,  reads  as  fol- 
lows:— 

"  Sec.  105.  No  variance  between  the  allegation  in  a  plead- 
ing and  the  proof  shall  be  deemed  material,  unless  it  shall 
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have  actually  misled  the  adverse  party  to  his  prejudice  io 
maintaining  his  action  or  defense  upon  the  merits.  When- 
ever it  shall  he  alleged  that  a  party  has  heen  so  misled,  that 
fact  shall  be  proved  to  the  satisfaction  of  the  court,  and  in 
what  respect  he  has  been  misled,  and  thereupon  the  court 
may  order  the  pleading  to  be  amended  upon  such  terms  as 
shall  be  just." 

The  objections  raised,  that  there  was  no  proof  that  the  jus- 
tice of  the  peace  had  any  authority  to  certify  the  case  to  the 
district  court,  that  he  did  not  in  fact  so  certify  it,  and  one  of 
the  reasons  urged  in  support  of  the  objection  raised  to  the 
jurisdiction,  which  was  that  the  action  was  instituted  and  car- 
ried on  in  Kansas  without  any  complaint  having  been  filed, 
have  no  force  here.  The  case  was  sent  to  the  district  court 
upon  the  defendant's  motion,  and  he  appeared  in  the  district 
court  and  contested  the  action.  The  cause  of  action  appar- 
ently was  founded  upon  a  promissory  note  which  was  described 
in  the  notice  issued  by  the  justice  to  the  defendant;  the  execu- 
tion of  the  note  was  admitted  in  the  defendant's  answer,  and 
a  failure  of  consideration  alleged  as  a  defense.  Under  the  cir> 
cumstances,  these  matters  could  only  have  been  taken  advan- 
tage of  in  the  courts  of  Kansas,  if  at  all. 

Questions  were  raised  as  to  where  the  burden  of  proof  rested 
to  show  the  jurisdiction  of  the  Kansas  court  both  over  the 
subject-matter  of  the  action  and  the  person  of  the  judgment 
debtor,  and  as  to  the  identity  of  the  defendant  in  this  action 
as  the  judgment  debtor,  and  also  as  to  the  construction  and 
effect  of  the  pleadings  in  relation  to  these  matters.  The  ap- 
pellant contends  that  it  was  incumbent  upon  the  plaintifiT  to 
prove  at  the  trial  that  the  district  court  was  a  court  of  general 
jurisdiction,  or  that  it  had  jurisdiction  over  the  subject-matter 
of  that  action  in  any  event,  and  especially  so  in  this  case,  be- 
cause the  plaintiff  had  alleged  jurisdiction  in  his  complaint 
which  appellant  denied  in  his  answer.  Such  allegations  in 
the  complaint  are  not  necessary,  it  seems,  under  the  authorities. 
However,  the  allegation  that  the  district  court  was  one  of  gen* 
eral  jurisdiction  cuts  no  figure  as  to  changing  the  burden  of 
proof  in  this  case.  In  the  absence  of  evidence  to  the  contrary, 
it  would  be  presumed  that  the  district  court  aforesaid  is  a 
court  of  general  jurisdiction:  See  Phelps  v.  Duffy,  11  Nev.  80; 
Stewart  v.  Stexoart,  27  W.  Va.  167;  Specklemeyer  v.  Dailey,  23 
Neb.  101;  8  Am.  St.  Rep.  119;  PringU  v.  Woolworth,  90  N.  Y. 
502;  BuUher  y.  Bank,  2  Kan.  70;  83  Am.  Deo.  446.     And  the 
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production  of  the  record  with  the  seal  of  the  court  to  the  cer- 
tificate was  prima  facie  evidence  that  it  was  a  court  of  general 
jurisdiction.  It  being  a  court  of  record,  it  is  presumed  to 
have  had  jurisdiction  of  the  subject-matter  of  the  action.  The 
record  itself  affords  presumptive  proof  of  these  matters.  The 
fiubject-matter  of  the  action  was  the  money  claimed  to  be  due 
for  which  the  action  was  brought,  not  the  documents  certified 
•to  the  district  court  by  the  justice.  Questions  as  to  how  the 
issue  got  in  the  district  court  only  go  to  the  regularity  of  the 
proceedings,  and,  as  said  before,  could  only  be  taken  advantage 
of  there  if  that  court  had  jurisdiction  of  this  defendant's  per- 
son therein.  The  recitals  in  the  record  of  the  jurisdiction 
acquired  over  the  defendant's  person  in  that  proceeding  are 
prima  facie  evidence  thereof,  and  the  defendant  offered  no 
proof  to  contradict  any  of  these  matters. 

He  also  contends  here,  that  as  his  afiirmative  defense  was 
not  replied  to  or  denied  by  the  plaintiff,  that  it  must  be  taken 
as  true,  and  that  judgment  should  have  been  rendered  in  his 
favor  thereon.  It  is  doubtful  whether  the  defendant's  whole 
answer  raised  any  other  issue  than  that  of  nul  tiel  record,  and 
this  is  the  only  defense  available  under  a  general  denial  in  an 
action  upon  a  judgment  of  a  court  of  record  of  a  sister  state. 
The  so-called  affirmative  defenses  were  denials  in  form,  and 
nothing  was  pleaded  therein  alleging  that  the  court  had  not 
Jurisdiction  of  either  the  subject-matter  of  the  action,  or  of  the 
defendant's  person.  The  first  paragraph  of  his  further  defense 
is  the  only  one  in  any  wise  tending  to  show  a  want  of  jurisdic- 
tion of  the  subject-matter,  wherein  it  seems  to  deny  that  the 
court  had  jurisdiction  of  anything.  The  first  part  of  the  sec- 
ond paragraph  attempts  to  deny  that  the  cause  of  action  ever 
existed.  These  amounted  to  nothing  more  than  statements  of 
conclusions  of  law.  The  remaining  part  of  this  defense  related 
to  wholly  immaterial  matters.  The  affirmative  defense  could 
not  have  stood,  ha4  it  been  attacked  in  the  superior  court. 
Pleas  to  the  jurisdiction  must  be  direct  and  certain,  and  set 
up  the  facts  which  go  to  show  a  want  of  it:  See  Hill  v.  Men' 
denhall,  21  Wall.  453;  Welch  v.  Sykes,  3  Gilm.  197;  44  Am. 
Dec.  689;  Diblee  v.  Davison,  25  111.  486;  Moulin  v.  Trenton 
«ic.  Ins.  Co.,  24  N.  J.  L.  222;  Shumway  v.  Stillman,  4  Cow. 
292;  \5  Am.  Dec.  374;  Price  v.  Ward,  25  N.  J.  L.  225.  But 
no  attention  seems  to  have  been  given  to  the  affirmative  de- 
fense at  the  trial  by  either  party.  The  appellant  did  not 
object  to  the  plaintiff's  proof  as  inadmissible,  on  the  ground 
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that  this  defense  had  not  been  replied  to,  nor  did  he  at  any 
tinae  move  the  court  for  judgment  upon  the  pleadings,  or  ask 
for  an  instruction  for  a  verdict  in  his  favor  upon  that  ground. 
If  his  answer,  under  the  circumstances,  raised  any  issue  ex- 
cept that  of  a  bare  denial  of  the  record,  and  any  advantage 
could  have  been  taken  thereof,  it  was  waived  by  him  in  failing 
to  call  the  attention  of  the  trial  court  thereto.  It  is  possible 
an  instruction  was  asked  upon  this  ground  by  appellant,  as 
an  allusion  is  made  in  the  record  to  instructions  drafted  by 
the  defendant  which  the  court  refused  to  give,  but  none  of 
these  requests  to  charge  are  in  the  record,  and  consequently 
we  know  nothing  of  them. 

Some  of  the  cases  above  cited  go  to  the  extent  of  holding 
that  not  even  jurisdictional  matters  can  be  questioned,  in  an 
action  upon  a  judgment  of  a  court  of  record  of  a  sister  state, 
unless  a  want  of  jurisdiction  is  shown  by  the  record.  Mills  v. 
Duryee,  7  Cranch,  480,  seems  to  be  the  first  case  laying  down 
the  doctrine  that  a  want  of  jurisdiction  in  such  cases  could  not 
be  shown.  This  was  subsequently  recognized  to  be  the  correct 
rule  in  the  opinions  rendered  in  a  number  of  cases  arising  in 
the  state  courts.  But  it  was  held  not  to  apply,  and  the  eflFect 
thereof  was  avoided,  in  nearly  all  of  such  cases  to  which  our 
attention  was  called,  in  holding  that  where  the  appearance 
was  by  an  attorney,  his  want  of  authority  to  appear  could  be 
shown;  that  the  purported  appearance  by  an  attorney  was 
only  prima  facie  evidence  thereof;  or  that  where  the  record 
was  silent  as  to  any  jurisdiction  of  the  person,  it  could  be 
shown  that  the  court  in  fact  had  no  such  jurisdiction,  etc.  It 
is  now  well  settled  by  the  weight  of  authority,  and  is  undoubt- 
edly the  better  rule,  that  want  of  jurisdiction  may  be  shown 
by  the  defendant,  even  to  the  extent  of  contradicting  express 
recitals  in  the  record,  the  same  as  in  cases  of  foreign  judgments. 
They  are  not  regarded  in  the  sense  of  foreign  judgments,  so 
that  the  merits  may  be  inquired  into,  even  where  jurisdiction 
is  had  as  in  the  case  of  judgments  of  the  courts  of  other  coun- 
tries, nor  yet  in  respect  to  jurisdictional  matters  are  they  to  be 
regarded  in  the  same  light  as  judgments  rendered  in  our  own 
courts  of  record.  The  case  of  Mills  v.  Duryee,  7  Cranch,  480, 
and  cases  following  that  decision,  are  modified  to  this  extent: 
Freeman  on  Judgments,  3d  ed.,  sees.  452,  453, 659-566;  Thomp~ 
eon  v.  Whitman,  18  Wall.  457;  Shumway  v.  Stillm^n,  4  Cow. 
292;  15  Am.  Dec.  374;  Bissell  v.  Wheelork,  11  Cush.  277;  Jar- 
vi$  V.  Robinson,  21  Wis.  530;  94  Am.  Dec.  506;  Buffum  v.  Slimp- 
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eon,  5  Allen,  591;  81  Am.  Dec.  768;  Wheeler  v.  Raymond,  8 
Cow.  311;  Reid  v.  Boyd,  13  Tex.  241;  65  Am.  Dec.  61;  Moulin 
V.  Trenton  etc.  Ins.  Co.,  24  N.  J.  L.  222;  Stewart  v.  Stewart,  27 
W.  Va.  167;  Danforth  v.  Thompson,  34  Iowa,  245;  Borden  v. 
Fitch,  15  Johns.  140;  8  Am.  Dec.  225;  Price  v.  Ward,  25  N.  J.  L. 
225.  Nor  did  the  fact  that  it  was  stated  in  the  complaint  in 
pleading  the  judgment  record  that  the  pleadings  in  Kansas 
were  had  against  the  defendant  in  this  action,  with  the  denials 
contained  in  the  answer,  raise  any  issue  of  identity  of  person, 
as  such  denials  amounted  to  no  more  than  a  denial  of  the 
record,  according  to  the  authorities  cited,  and  it  was  necessary 
in  this  particular,  to  raise  the  question  of  identity,  for  the  de- 
fendant to  allege  and  prove  every  fact  necessary  to  show  that 
the  court  had  no  jurisdiction  of  his  person.  Had  the  court 
been  one  of  limited  jurisdiction,  a  dififerent  rule  would  obtain, 
aad  the  party  relying  upon  the  judgment  would  be  bound  to 
show  that  the  court  had  jurisdiction,  if  it  was  denied.  But  by 
the  great  weight  of  authority  in  cases  like  the  one  here,  any- 
thing going  to  show  a  want  of  jurisdiction  is  an  affirmative  de- 
fense, as  much  so  as  a  defense  founded  upon  a  set-off,  or  upon 
a  payment  of  a  judgment,  or  that  it  was  obtained  by  fraud,  or 
that  the  statute  of  limitations  had  run  against  it,  unless  this 
fact  should  appear  upon  the  face  of  the  complaint,  in  which 
case  it  could  be  taken  advantage  of  by  a  demurrer:  Wilt  v. 
Buchtel,  2  Wash.  Ter.  417.  The  name  of  the  defendant  in  the 
record  offered,  being  identical  with  that  of  the  defendant  in 
this  action,  is  prima  facie  proof  of  identity  of  person:  Campbell 
V.  Wallace,  46  Mich.  320.  The  judgment  record,  when  intro- 
duced in  evidence,  was  prima  facie  proof  of  the  plaintiff's  right 
to  recover  in  this  action;  no  less  effect  could  be  given  thereto 
under  the  authorities. 

The  main  controversy  in  this  case  was  as  to  what  issues 
were  raised  by  the  pleadings,  and  as  to  where  the  burden  of 
proof  rested  thereunder.  The  disposition  made  of  the  first 
point  carries  the  second  with  it. 

The  last  objection  urged,  raised  in  the  motion  for  a  new 
trial,  that  the  damages  recovered  were  excessive,  in  that  inter- 
est was  computed  upon  the  aggregate  amount  of  the  judgment 
recovered  in  Kansas  from  its  date,  which  included  the  costs 
of  thit  proceeding,  is  not  well  taken.  The  interest  was  only 
computed  at  the  legal  rate  here.  Code,  section  320,  is  not  lim- 
ited to  domestic  judgments.  The  costs  of  that  proceeding  were 
included  in  the  judgment  there  rendered,  and  became  a  part 
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thereof;  said  judgment  also  allowed  interest  thereon.  The 
legal  rate  would  be  recoverable  unless  a  lower  rate  was  speci- 
fied: See  Hopkins  v.  Shepard,  129  Mass.  600;  Shickle  v.  WattSf 
94  Mo.  410;    Wetherill  v.  Stillman,  65  Pa.  St.  105. 

The  judgmeat  of  the  superior  court  herein  is  affirmed. 


FOKKTQH  JvDOHiirr  —  How  Pbov«d.  —  A  foreign  jadgment  may  be  proved 
by  a  copy  thereof,  daly  autheuticated  by  the  duly  autbeaticated  certificata 
of  an  officer  properly  authorized  by  law  to  give  a  copy:  Ounn  r.  Peakes,  36 
Minn.  177;  1  Am.  St.  Rep.  661,  and  note;  LruMr  v.  WestcoU.  26  N.  Y.  146;  82 
Am.  Deo.  404,  and  extended  note;  note  to  Mtissier  v.  Amery,  I  Am.  Dec.  324. 
The  clerk's  certificate  attached  to  the  copy  of  the  record  of  a  judgment  of 
another  state  i«  aufficieat  if  the  seal  of  the  court  is  annexed,  and  the  "  presid- 
ing justice  "  of  the  court  attaches  his  certificate  that  the  attestation  is  in  due 
form:  Bean  r.  Loryta,  81  CaL  161.  Andrewa  y.  Flack,  88  Ala.  294,  is  to  the 
same  effect. 

JoTDOMKNTS  —  Entbt  bt  Clxrk.  —  As  to  the  validity  of  judgments  entered 
bj  a  clerk,  see  Rockwood  v.  Davenport,  37  Minn.  633;  6  Am.  St.  Rep.  872. 

JaaiSDiOTioir  or  Coaars  or  Rxoobd  —  Prbsitmftiom  as  to:  See  extended 
note  to  King  v.  Bates,  20  Am.  St.  Rep.  621;  extended  note  to  Morrill  v. 
Jiorrill,  23  Am.  St  Rep.  114. 

Kamxs  —  Identity  or,  whkther  PBOor  or  Tdkntitt  or  Persoic.  —  That 
the  obligor  and  obligee  are  the  same  person  is  not  a  legal  deduction  from  the 
identity  of  names:  AlUn  v.  Shadbume,  1  Dana,  68;  26  Am.  Dea  121;  see  Le- 
bmd  T.  Sekert,  81  Tex.  226. 
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[2  Washington,  637.] 
InoLTXRor,  DnoHABOX  in,  not  Bar  to  Rbcotert,  when.  —  Where  a  decree 
•f  foreclosure  is  rendered  against  a  party  subsequent  to  his  discharge  in 
insolvency,  but  before  such  discharge  is  entered,  and  he  fails  to  apply  to 
the  court  to  limit  the  plaintiff 's  recovery  in  the  foreclosure  suit  to  the 
proceeds  of  the  sale  thereunder,  the  discharge  will  not  prevent  a  recovery 
for  any  deficiency  that  may  remain  after  a  sale  of  the  mortgaged  premises. 

0.  TF.  Hartmariy  for  the  appellant. 

AUen  and  Ayer,  for  the  appellees. 

Scott,  J.  In  December,  1884,  the  respondents  filed  peti- 
tions under  the  insolvent  debtor  act,  in  the  territorial  district 
court  of  the  second  judicial  district  holding  terms  at  Olympia, 
to  procure  a  discharge  from  their  indebtedness,  and  on  June 
9,  1885,  they  each  obtained  an  order  in  said  proceedings  dis- 
charging them  as  prayed  for.    These  orders  were  entered  on 
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the  journal  of  eaid  court  June  17,  1885.  Prior  thereto  an  ac- 
tion was  pending  against  them  in  said  court,  brought  by  appel- 
lant, to  recover  the  amount  due  upon  a  certain  note  executed  to 
him  by  the  respondents,  and  to  foreclose  a  mortgage  upon 
lands  given  to  secure  the  payment  thereof.  On  June  16, 1885, 
judgment  was  rendered  in  the  foreclosure  suit  in  favor  of  ap- 
pellant for  the  full  amount  of  the  mortgage  debt,  with  interest 
thereon,  thereafter,  at  the  rate  of  eight  per  cent  per  annum.  A 
cale  of  the  lands  mortgaged  was  ordered,  and  the  proceeds 
arising  therefrom  directed  to  be  applied  upon  the  judgment- 
July  27,  1885,  the  real  estate  was  sold,  and  the  proceeds  ap- 
plied accordingly,  leaving  a  balance  of  said  judgment  amount- 
ing to  $1,293.95  unsatisfied.  August  12,  1889,  appellant 
brought  this  suit  to  recover  another  judgment  for  said  balance. 
The  respondents  answered,  admitting  that  the  judgment  was 
obtained  against  them,  and  that  the  balance  claimed  had  not 
been  paid,  but  set  up  their  discharges  obtained  in  the  insol- 
Tency  proceedings  as  a  bar  to  the  action.  Appellant  replied, 
alleging  fraud  upon  the  part  of  respondents  in  procuring  their 
discharges,  and  denying  that  his  claim  was  among  those  in- 
cluded therein.  A  trial  by  jury  was  had,  resulting  in  a  ver- 
dict and  judgment  for  the  respondents. 

No  question  was  raised  as  to  whether  such  an  action  would 
lie  upon  a  domestic  judgment.  The  main  point  raised  by  ap- 
pellant being  sufficient  to  dispose  of  the  case,  other  questions 
presented  will  not  be  passed  upon.  Appellant  contends  that  the 
discharges  in  insolvency  were  prior  in  point  of  time  to  the 
judgment  rendered  in  the  foreclosure  suit,  and  that  conse- 
quently they  constituted  no  defense  to  this  action.  This  point 
is  well  taken.  The  discharges  took  effect  June  9,  1885,  the 
day  they  were  granted,  and  not  at  the  later  day,  when  they 
were  entered  in  the  journal.  The  appellant's  said  action  was 
then  pending,  and  had  the  respondents  been  entitled  to  a  re- 
lease therein  from  any  liability  for  a  deficiency  that  might  re- 
main after  a  sale  of  the  mortgaged  lands,  to  have  availed 
themselves  thereof  they  should  have  applied  to  the  court  to 
limit  the  appellant's  recovery  therein  to  the  proceeds  of  such 
«ale.  This  was  not  done,  and  the  appellant's  judgment  being 
Bubsequent  to  the  discharges,  it  was  not  barred  thereby,  even 
though  such  discharges  were  regularly  obtained:  See  Rahm  y. 
Minis,  40  Cal.  421. 

Judgment  reversed. 
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Iksolvbot  —  DiscHAEGE  —  Effsct  o».  —  A  debt  contracted  before  the  pas- 
sage of  a  state  insolrent  law  cannot  be  discharged  therennder,  altbongh  merged 
in  a  judgment  rendered  after  discharge:  Convoay  v.  Seamoru,  55  Vt.  8;  45 
Am.  Rep.  579;  Hkka  ▼.  Hotchkist,  7  Johns.  Ch.  297;  11  Am.  Dec  472,  and 
Bote;  Dan/otlh  t.  Bobinaon^  80  Me.  466;  6  Am.  St.  Rep.  224. 
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12  Wasbimotok,  60a] 

Wakrantt  IK  Salb  ot  Goods,  Vbndkb  not  Boukd  to  Inspbop  Ooom 
BBTOBB  UsiNo  Thbm.  —  Where  goods  sold  under  a  warranty  are  defect* 
ive,  or  unfit  for  the  use  intended,  the  vendee  has  a  right  to  assume  that 
they  are  of  the  quality  ordered,  and  need  not  inspect  them  for  the  pur- 
pose  of  ascertaining  imperfections  before  using  them,  and  if  sued  for  the 
price,  be  may  set  up  a  breach  of  such  warranty  as  a  counterclaim.  And 
in  such  action  it  is  error  for  the  court  to  charge  the  jury  "  that  if  the 
defendant,  before  using  the  same,  had  an  opportunity  to  inspect  said 
goods,  and  did  not  do  so,  and  if,  upon  such  inspection,  be  could  bar* 
ascertained  the  defects  claimed,  then  said  defendant  is  not  entitled  to 
any  damages." 

HoncB  or  Dbfects  in  Goods  Sold  undbb  Warraktt  iriiD  kot  bs 
GiVEX.  —  A  vendee  of  goods  sold  under  a  warranty  may  retain  the 
goods  without  giving  notice  to  the  vendor  of  defects  therein,  «uid  in  an 
action  by  the  vendor  for  the  purchase  price,  may  plead  breach  of  war- 
ranty for  the  purpose  of  recouping  damages. 

Borden  ot  Proov  o»  Warranty  and  its  Breach  on  Partt  Allboiro 
Sahb.  —  When,  in  an  action  for  the  price  of  goods  sold,  the  defendant 
alleges  a  warranty  and  a  breach  thereof,  the  burden  of  proving  both  i* 
npon  him,  before  be  is  entitled  to  receive  any  benefit  therefrom. 

Ikstbuction  Held  Correct.  —  Where,  in  an  action  to  recover  the  price  of 
brick,  the  defendant  sets  np  a  breach  of  warranty  as  a  counterclaim, 
and  relies  upon  the  fact  that  the  ovens  constructed  out  of  the  brick  fell 
in  as  positive  proof  of  the  unfitness  of  the  brick  for  the  use  for  which 
they  were  sold,  it  is  not  error  to  instruct  the  jury:  "  If  you  believe  from 
the  evidence  that  the  falling  in  of  said  ovens  was  caused  by  a  miscon- 
struction of  the  same,  or  any  defects  in  said  constrnction  or  material 
need  therein,  other  than  the  goods  involved  in  this  controversy,  or  the 
miduse  of  said  oven  subsequent  to  said  construction,  the  defendant  is 
not  entitled  to  any  damage  herein." 

IjRter  between  Parties  to  Suit,  when  Relbyant  and  Admissiblb  nr 
EviDBNCB.  —  In  an  action  for  the  price  of  fire-brick,  in  which  the  de- 
fendant sets  up  breach  of  warranty  as  a  counterclaim,  a  letter  written 
by  the  plaintiff  to  the  defendant,  containing  statements  as  to  the  quality 
of  the  brick  which  he  proposed  to  sell  to  the  defendant,  is  admissible  in 
evidence,  and  the  mere  fact  that  other  brick  had  been  shipped  to  the 
defendant  just  previous  to  the  order  for  those  in  controversy  does  not 
render  the  letter  irrelevant  or  immaterial,  although  it  does  not  specifi- 
oally  refer  to  the  brick  in  controversy,  it  being  a  part  of  the  correspond- 
between  them  oonceruing  the  subject  of  fire-brick. 
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Sheeks  and  Goodwin,  for  the  appellant. 

Snell  and  Bedford,  for  the  appellees. 

Anders,  C.  J.  This  action  was  brought  by  the  respondents 
to  recover  from  the  appellant  the  sum  of  $524.91,  and  inter- 
est, for  certain  fire-brick  alleged  to  have  been  sold  and  deliv- 
ered by  the  former  to  the  latter  between  June  23  and  August 
6,  1888,  at  the  agreed  price  of  $15  per  thousand.  The  de- 
fendant admitted  in  its  answer  to  the  complaint  the  delivery 
of  the  brick  as  alleged  by  plaintiffs,  but  denied  that  the  same 
were  worth  the  sum  of  $524.91,  or  any  greater  sum  than  $120; 
denied  that  $15  per  thousand  was  a  fair  and  reasonable  price 
therefor,  or  that  it  agreed  to  pay  that  price;  but  admitted  that 
it  had  not  paid  for  the  brick.  As  a  counterclaim  against  the 
plaintiffs'  demand,  thfe  defendant  alleged  that  at  the  time  it 
ordered  the  brick,  it  specifically  informed  the  plaintiffs  that 
they  were  to  be  used  in  the  construction  of  coke-ovens,  and 
that  it  only  agreed  to  purchase  of  plaintiffs  such  brick  as 
were  suitable  for  that  purpose;  that  the  brick  shipped  by 
plaintiffs  to  defendant,  except  about  eight  thousand  thereof, 
were  utterly  worthless,  as  the  plaintiffs  well  knew,  for  build- 
ing such  ovens;  that  the  defendant  received  said  brick,  rely- 
ing upon  the  good  faith  and  representations  of  plaintiffs,  and 
were  unable  to  discover  the  worthlessness  of  said  brick  until 
the  same  had  been  used  in  the  construction  of  coke-ovens, 
which  defendant  constructed  properly  and  of  good  material, 
with  due  skill  and  care;  that  all  of  said  ovens  constructed  of 
the  brick  furnished  by  plaintiffs  to  defendant,  except  the 
eight  thousand  admitted  to  be  of  good  quality,  did,  immedi- 
ately upon  use,  and  owing  solely  to  the  negligence  of  the 
plaintiffs  in  the  manufacture  of  said  brick,  fuse,  melt,  and  fall 
in,  and  were  utterly  worthless;  that  as  soon  as  the  defendant 
discovered  said  worthlessness  of  said  brick,  it  notified  plain- 
tiffs thereof;  that  by  reason  of  the  negligence  of  the  plaintiffs 
in  furnishing  defendant  with  brick  unsuitable  for  the  con- 
struction of  coke-ovens,  the  defendant  was  damaged  on  ac- 
count of  freight  paid  for  carriage  of  said  brick  $2,000,  for 
labor  in  construction  of  said  coke-ovens  $250,  and  on  account 
of  defendant's  loss  of  manufacture  and  sale  of  coke,  in  the 
8um«»f  $1,500;  that  it  was  damaged  in  all,  after  deducting 
$120  for  good  brick,  in  the  sum  of  $4,630,  for  which  sum  it 
prayed  judgment  against  plaintiffs.  Plaintiffs  denied  each 
and  ever^  allegation  of  defendant's  counterclaim,  and  upon 
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the  issues  thus  joined  a  trial  by  jury  was  had,  resulting  in  a 
verdict  for  plaintififs  for  the  sum  claimed  in  the  complaint 

It  appears  from  the  record  that  the  respondents  were  en- 
gaged  in  the  manufacture  and  sale  of  fire-brick  at  Layton 
Station  in  the  state  of  Pennsylvania,  and  that  appellant,  a 
corporation,  was  engaged  in  the  manufacture  of  coke  at  WiU 
keson,  in  the  territory  (now  state)  of  Washington.  It  also 
appears  that  the  witness  J.  M.  Kelly  was  employed  by  appel- 
lant to  superintend  the  construction  of  its  coke-ovens;  that 
he  knew  the  character  of  brick  made  by  respondents,  having 
formerly  resided  in  Pennsylvania;  that  he  was  personally  ac« 
quainted  with  respondent  E.  H.  Bradley;  and  that  he  ordered, 
or  caused  to  be  ordered,  by  letter,  the  brick  in  controversy. 
It  further  appears  that  previous  to  ordering  the  brick  in  ques- 
tion, appellant  had  ordered  and  received  twenty-eight  or  thirty 
thousand  brick  from  respondents  for  the  same  purpose  for 
which  the  latter  were  required,  and  that  they  had  been  used 
in  building  or  repairing  coke-ovens.  It  was  not  contended  on 
the  trial  that  respondents  did  not  know  the  use  to  be  made  of 
the  brick  by  appellant.  Respondent  E.  H.  Bradley,  testify- 
ing in  his  own  behalf,  admitted  that  he  knew  the  brick  were 
to  be  used  in  constructing  coke-ovens;  and  on  May  17,  1888, 
Superintendent  J.  M.  Kelly  wrote  a  letter  to  Bradley  concern- 
ing these  brick,  in  which  he  stated:  ''I  sent  an  order  to  Ta- 
coma to-day  foP  twenty-six  thousand  more  crown  bricks,  and 
jams  and  arches  for  nine  more  ovens,  and  fifteen  hundred  bot- 
tom tile.  I  suppose  they  will  order  from  you.  I  want  you  to 
be  very  careful  about  the  quality.  Do  not  send  anything  but 
what  is  A  No.  1,  and  send  as  quick  as  possible." 

And  again  on  May  24,  1888,  he  wrote:  "  I  sent  an  order  to 
general  office  yesterday.  I  named  twenty-six  thousand  crown 
brick.  When  the  other  reaches  you,  you  will  see  what  I  want. 
Make  the  order  twenty-eight  thousand  crown  brick.  Send  me 
the  best.  This  is  a  trade  you  will  want  to  hold,  and  you  can 
only  do  it  by  sending  nothing  but  the  best." 

On  the  trial,  the  claim  for  damages  on  account  of  loss  of 
sale  of  coke  was  abandoned,  and  no  very  satisfactory  testi- 
mony appears  respecting  other  items  of  damage  claimed,  al- 
though some  testimony  was  adduced  tending  to  show  the 
amount  paid  for  freight,  and  for  constructing  ovens  claimed  to 
have  been  worthless. 

There  can  be  no  doubt  that  the  contract  between  the  parties 
amounted  to  a  warranty  on  the  part  of  the  respondents  of  the 
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quality  of  the  brick  ordered  by  appellant,  and  the  respondents 
Beem  to  have  recognized  this  fact  on  the  trial,  and  very  prop- 
erly produced  testimony  tending  to  show  that  they  had  dis- 
charged their  obligation  to  appellant  by  sending  the  character 
of  brick  required  by  the  latter.  But  counsel  for  respondents 
insist  that,  if  the  brick  were  defective  in  quality,  and  not  such 
as  were  ordered,  the  defect  was  patent;  and  that  appellant, 
having  inspected  them,  and  having  failed  to  return  or  offer  to 
return  them,  can  claim  no  damage  on  account  of  such  defect. 
The  court  below  seems  to  have  adopted  the  view  of  counsel, 
and  instructed  the  jury  as  follows:  — 

"  10.  You  are  further  instructed,  that  in  case  you  find  a  war- 
ranty of  quality  by  these  plaintiffs  of  the  goods  in  question, 
and  a  breach  thereof,  then,  in  all  events,  the  plaintiffs  would 
only  be  responsible  for  such  damage  as  the  difference  in  the 
price  of  said  goods  as  represented  and  the  value  of  the  goods 
as  they  really  were,  together  with  such  other  damages  as  were 
the  direct  and  immediate  consequence  of  the  said  breach;  but 
that  if  the  defendant,  before  using  the  same,  had  an  opportu- 
nity to  inspect  said  goods,  and  did  not  do  so,  and  if  upon  such 
inspection  could  have  ascertained  the  defects  claimed,  then 
said  defendant  is  not  entitled  to  any  damages. 

"  11.  You  are  further  instructed,  that  if  the  defendant  re- 
tained and  used  said  goods  after  a  knowledge  of  their  defects, 
without  notifying  plaintiffs  of  such  within  a  reasonable  time, 
it  waives  its  right  to  recoup  for  damages." 

Appellant  claims  that  these  instructions  do  not  state  the  law 
cerrectly,  and  should  not  have  been  given  to  the  jury.  We 
think  these  instructions  were  erroneous,  and  that  appellant's 
position  niust  be  sustained.  Authorities  are  cited  in  the  brief 
of  counsel,  from  New  York  and  Wisconsin,  to  sustain  the  cor- 
rectness of  these  instructions.  But  the  New  York  authorities 
simply  hold  that  in  cases  of  executory  contracts  for  the  sale 
and  delivery  of  personal  property  in  the  absence  of  a  warranty 
and  a  breach,  the  vendee's  right  to  recover  damages  does  not 
survive  the  acceptance  of  the  property,  after  an  opportunity  to 
discover  defects,  unless  notice  has  been  given  to  the  vendor, 
or  the  vendee  returns  or  offers  to  return  the  property.  The 
rule  i|  there  held  inapplicable  in  cases  of  express  warranty  of 
quality.  These  decisions  do  not,  therefore,  support  respond- 
ent's contention  to  the  extent  claimed:  See  Fairhank  Can- 
ning Co.  V.  Metzger,  118  N.  Y.  260;  16  Am.  St  Rep.  753; 
Gaylord  Mfg.   Co.  v.  Allen,  53  N.  Y.  519.     The  Wisconsin 
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cases  cited  by  couDsel  declare  the  doctrine  in  that  state  to  be, 
that  if  chattels  sold  under  a  warranty,  express  or  implied,  are 
defective  or  unfit  for  the  use  intended,  and  the  defects  were 
not  open  and  palpable,  and  were  unknown  to  the  purchaser 
when  he  received  the  goods,  he  may,  if  sued  for  the  price, 
without  returning  or  offering  to  return  the  goods,  and  without 
notifying  the  vendor,  recoup  such  damages  as  he  may  have 
sustained  on  account  of  such  defects:  See  Olson  v.  Mayer^  56 
Wis.  551:  Buffalo  Barb  Wire  Co.  v.  Phillips,  67  Wis.  129.  In 
the  case  at  bar  the  evidence  is  conflicting,  and  does  not  satis- 
factorily show  that  there  was  any  patent  and  obvious  defect 
in  the  brick  in  question.  One  of  the  plaintiffs,  while  claiming 
that  the  brick  were  of  the  quality  ordered,  testified  that  "  a 
man  who  understands  fire-brick  can,  nine  times  out  of  ten, 
tell  whether  or  not  brick  are  good  by  looking  at  them."  On 
the  contrary,  Kelly,  who  was  a  man  experienced  in  building 
coke-ovens,  testified,  substantially,  that  he  knew  of  no  method 
of  ascertaining  whether  the  brick  were  fit  for  such  a  purpose, 
other  than  actual  use.  But  be  that  as  it  may,  we  are  of  the 
opinion  that  the  appellant  had  a  right  to  assume  that  the  brick 
were  of  the  quality  ordered,  and  to  act  accordingly,  and  that 
appellant  violated  no  duty  it  owed  to  respondents  in  failing  to 
search  for  imperfections  before  using  them. 

It  is  undoubtedly  true,  that  if  the  brick  were  defective,  and 
appellant  was  silent,  and  did  not  give  notice  or  offer  to  return 
them  within  a  reasonable  time  after  discovering  defects,  the 
right  to  rescind  the  sale  was  thereby  waived.  But  the  right 
to  recover  damages  on  account  of  defective  quality  was  in  no 
wise  affected:  Benjamin  on  Sales  (Bennett's  notes,  1888),  see. 
901.  It  is  also  true  that  in  such  cases  a  failure  to  give  notice 
or  to  offer  to  return  the  goods  would  have  an  important  bear- 
ing upon  the  question  of  warranty,  and  would  raise  a  strong 
presumption  that  the  goods  received  were  of  satisfactory 
quality:  Babcock  v.  Trice,  18  111.  420;  68  Am.  Dec.  560;  Ab- 
bott's Trial  Evidence,  348.  That  the  vendee  may  retain  the 
goods  without  notice,  and  plead  breach  of  warranty,  in  an  ac- 
tion by  the  vendor  for  the  purchase  price,  is  shown  by  numer- 
ous authorities:  Dayton  v.  Hooglund,  39  Ohio  St.  671;  Polhemus 
V.  Heiman,  45  Cal.  573;  Hollotoay  v.  Jaeoby,  120  Pa.  St.  583;  6 
Am.  St.  Rep.  737;  Benjamin  on  Sales,  sec.  903,  p.  867,  and 
cases  cited;  Babcock  v.  Trice,  18  111.  420;  68  Am.  Dec.  560; 
Bagley  ▼.  Cleveland  Rolling  MiU  Co.,  22  Blatchf.  342;  SI  Fed. 
Rep.  150. 
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The  following  instructions  to  the  jury  are  objected  to  by  the 
a^p  llant:  — 

"  8.  Fraud  is  never  presumed,  but  must  be  aflBrraatively 
proven  by  the  party  alleging  the  same.  The  law  presumes 
that  all  men  are  fair  and  honest,  that  their  dealings  are  ia 
good  faith,  and  without  intention  to  disturb,  cheat,  hinder, 
delay,  or  defraud  others.  Where  a  transaction  called  in  ques- 
tion is  equally  capable  of  two  constructions,  one  that  is  fair 
and  honest  and  one  that  is  dishonest,  then  the  law  is,  that  the 
fair  and  honest  construction  should  prevail,  and  the  transac- 
tion called  in  question  should  be  presumed  fair  and  honest. 

"  9.  You  are  instructed  that  in  so  far  as  the  defendant  re- 
lies upon  a  warranty  of  quality  of  the  property  sold  and  a 
breach  of  the  same,  the  burden  of  proving  the  warranty  is 
upon  the  defendant,  and  unless  it  has  proved  both  the  war- 
ranty and  the  breach  alleged  by  a  preponderance  of  evidence, 
it  will  not  be  entitled  to  any  benefit  therefrom  in  the  suit." 

"  12.  If  you  believe  from  the  evidence  that  the  falling  in  of 
said  ovens  was  caused  by  a  misconstruction  of  the  same,  or 
any  defects  in  said  construction  or  material  used  therein,  other 
than  the  goods  involved  in  this  controversy,  or  the  misuse  of 
said  oven  subsequent  to  said  construction,  the  defendant  is  not 
entitled  to  any  damage  herein. 

"  13.  You  are  instructed  that  in  no  event  is  plaintiff  liable 
for  any  damages  for  expected  profits  to  be  obtained  from  the 
sale  of  merchandise  produced  by  said  ovens,  in  which  goods 
in  controversy  were  to  be  used,  unless  the  contract  for  the 
same  were  specially  and  specifically  made  known  to  plaintiff 
at  the  time  of  the  purchasing  of  said  goods,  and  that  he  un- 
stood  that  they  were  for  that  purpose. 

"14.  You  are  further  instructed  that  the  law  is,  that  a 
known,  defined,  and  described  article  is  ordered  of  a  manu- 
facturer, although  it  is  stated  to  be  required  by  the  purchaser 
for  a  particular  purpose,  still,  if  the  known,  defined,  and  de- 
scribed thing  be  actually  shipped,  there  is  no  warranty  that 
it  shall  answer  the  particular  purpose  intended  by  the  buyer. 

"  15.  You  are  further  instructed  that  if  you  believe  from  all 
the  evidence  that  the  defendant,  after  a  discovery  of  the  al- 
legect  defects,  agreed  to  pay  for  said  goods,  and  said  nothing 
about  damages  to  the  plaintiff,  and  made  no  demand  therefor, 
then  it  will  be  taken  to  have  waived  all  right  to  such  damages." 

The  ninth  instruction  is  unobjectionable.  The  defendant 
having  alleged  a  warranty  or  its  equivalent,  and  a  breach 
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thereof,  it  was  incumbent  upon  it  to  prove  both  in  order  to  b& 
entitled  to  any  benefit  therefrom.  It  is  contended  that  there 
was  no  evidence  to  justify  either  the  eighth,  thirteenth,  four- 
teenth, or  fifteenth  instructions,  and  that  each  of  them  wa» 
calculated  to  mislead  and  confuse  the  jury.  As  to  the  eighth, 
thirteenth,  and  fifteenth  instructions,  the  point  is  well  taken. 
The  twelfth  instruction  was  properly  given.  The  fact  that  the 
ovens  fell  down  was  relied  on  by  the  appellant  as  positive 
proof  of  the  unfitness  of  the  brick.  If  the  falling  was  caused 
by  unskillful  construction  or  defective  material,  other  thaa 
that  involved  in  this  controversy,  or  subsequent  misuse  of  the 
ovens,  then  there  was  practicftUy  no  proof  of  poor  quality,  and 
there  could  therefore  be  no  damage. 

Appellant  also  claims  that  it  was  error  for  the  court  to  re> 
fuse  to  admit  its  exhibit  1  in  evidence.  That  was  a  letter 
written  by  E.  H.  Bradley  to  Superintendent  Kelly,  concern- 
ing prices  and  quality  of  brick  sold  by  him,  and  concerning 
freight  rates  to  Tacoma.  It  did  not  specifically  refer  to  the 
brick  in  controversy,  but  it  was  a  part  of  the  correspondence 
between  the  parties  concerning  the  subject  of  fire-brick,  and 
was  the  only  communication  shown  specifying  the  price  of  the 
brick.  It  contained  statements  as  to  the  quality  of  the  brick 
which  the  respondents  proposed  to  sell  to  appellant,  and  the 
mere  fact  that  the  other  brick  had  been  shipped  to  appellant 
just  previous  to  the  order  for  those  in  controversy  did  not,  ia 
our  opinion,  render  the  letter  irrelevant  or  immateriaL  It 
should  have  gone  to  the  jury  for  what  it  was  worth. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  a  new  triaL 

Sales  —  Wabrantt  —  NEOBssrrr  fob  InsFKcnoir  bt  Pubohasxk.  — Th* 
f*ot  that  a  bayer  haa  inspected  goods  before  acceptance  does  not  deprive  him 
of  the  protection  of  a  warranty  as  to  latent  defects:  Miller  r.  Moore,  83  Qa.  684; 
20  Am.  St.  Rep.  329,  and  note.  Where  a  purchaser  buys  goods  of  a  certain 
described  quality  offered  for  sale,  be  may  rely  upon  such  description:  Brantkff 
y.  Thomas,  22  Tex.  270;  73  Am.  Dec.  264,  and  note;  JI]/aU  v.  Boyle,  6  Gill 
&  J.  110;  26  Am.  Dec.  276.  An  express  warranty  will  not  reach  open  and 
visible  defects:  Fisher  t.  Pollard,  2  Head,  814;  75  Am.  Dec  740,  and  note; 
Thompson  v.  Uarvey,  86  Ala.  519.  A  Tendee  who  discovers  a  latent  defect 
in  an  article  purchased  by  sample  may,  after  delivery,  retaro  the  same  t» 
the  vendor:  Hudson  v.  Roos,  72  Mich.  363. 

Sales  bt  Wabbajitt  —  Nbcbssitt  fob  Noticb  of  Bbbach  at.  — What* 
there  is  a  breach  of  warranty  in  goods  sold,  the  vendee  may  retain  the  sam* 
and  sue  for  damages  for  the  breach:  Underwood  v.  Wolf,  131  HL  426;  19  Am. 
St.  Rep.  40;  Argertkigtr  T.  MacnaughUm,  114  N.  Y.  535;  11  Am.  St  Rep.  687. 
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Salbs  —  Warrawtt  —  Breach  of  —  Burden  of  Proot  on  Whom. — 
Where  a  vendee  saes  for  a  breach  of  warranty,  the  burden  of  proof  is  on  him; 
Undenoood  v.  Wolf,  131  Hi.  425;  19  Am.  St  Rep.  40;  QuUa  Pereha  Mfg.  Co. 
T.  Wood,  84  Mich.  452. 

EviDSNOX — ABMissiBniiTT  OK  Lbttebs  IN.  —  Letters  written  by  the  par* 
ties  to  the  action,  and  relating  to  the  res  gettcB,  are  admissible  in  evidence: 
Tapley  ▼.  Tapley^  10  Minn.  448;  88  Am.  Deo.  76,  and  note;  Let  r.  OampbeO, 
77  Wis.  840. 


State  v.  Jonbs. 

\2  Wabhimotoh,  602.1 
FBOHiBinoir  dosb  not  Lib  whebb  Bbmbdt  bt  Apfbax.  Exists. — The 
writ  of  prohibition  is  an  extraordinary  remedy,  only  to  be  resorted  to  in 
cases  where  the  usual  and  ordinary  forms  of  remedy  are  insafficient  to 
afford  redress.  It  will  not,  therefore,  lie  to  restrain  conrts  having  origi' 
nal  jurisdiction  of  all  cases  in  equity  from  issuing  injunctions  in  excess 
of  their  jurisdiction,  when  there  is  a  completo  remedy  by  appeal  from 
any  final  judgment  they  may  render. 

Turner  and  Graves,  and  W.  C.  Jones^  for  the  petitioners. 

Crowley  and  Sullivan^  and  H.  J,  Snivelyy  for  the  respond- 
ents. 

Anders,  C.  J.  This  is  an  application  for  a  writ  of  prohibition 
commanding  the  judge  of  the  superior  court  of  Pierce  County 
and  the  respondent  Jones  to  refrain  from  further  proceedings 
in  a  certain  action  pending  in  said  court,  wherein  the  said  W. 
L.  Jones  is  plaintiff,  and  the  relators  are  defendants,  which 
action  was  brought  to  restrain  the  relators  George  A.  Black, 
8.  B.  Conover,  and  Andrew  H.  Smith,  as  commissioners  ap- 
pointed by  the  acting  governor  of  the  state  to  locate  a  site  for 
an  agricultural  college,  from  further  proceedings  in  the  mat- 
ter of  said  location;  and  the  relators  S.  B.  Conover,  Andrew 
H.  Smith,  George  W.  Hopp,  J.  H.  Bellinger,  and  Eugene  Fel- 
lows, as  the  board  of  regents  of  said  college,  appointed  by  the 
said  acting  governor,  from  doing  any  act  whatever  as  such 
board  of  regents;  the  relator  T.  M.  Reed,  as  state  auditor, 
from  issuing  any  warrant  or  warrants  for  the  payment  of  the 
appropriation  made  by  the  legislature  for  the  establishment 
and  maintenance  of  an  agricultural  college  and  school  of  sci- 
ence;* the  relator  A.  A.  Lindsley,  as  state  treasurer,  from  pay- 
ing such  warrant  or  warrants;  and  to  have  the  said  Black, 
Conover,  and  Smith  decreed  usurpers  and  intruders  as  com- 
missioners under  the  act  of  the  legislature  of  March  9,  1891, 
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entitled  "An  act  to  provide  for  the  location  and  maintenance 
of  the  agricultural  college,  experiment  station,  and  school  of 
science  of  the  state  of  Washington,  and  declaring  an  emer- 
gency," and  their  location  of  said  college  at  Pullman  declared 
null  and  void,  and  their  commissions  canceled. 

It  is  alleged  in  the  petition  of  relators  that  the  defendant, 
Fremont  Campbell,  as  judge  of  said  superior  court,  on  the 
twentieth  day  of  May,  1891,  issued  a  temporary  restraining 
order  as  prayed  for,  and  further  ordered  petitioners  to  show 
cause  before  him,  on  May  29,  1891,  at  the  court-house,  in  the 
city  of  Tacoma,  Pierce  County,  Washington,  why  such  tempo- 
rary restraining  order  should  not  be  continued  pendente  lite^ 
and  upon  the  final  hearing  of  the  cause,  be  made  perpetual; 
that  thereafter  petitioners  appeared  before  said  Fremont  Camp- 
bell, and  moved  him,  as  judge  of  said  court,  to  vacate  and  set 
aside  said  temporary  restraining  order,  and  to  vacate  said  rul- 
ing to  show  cause,  upon  the  grounds,  —  1.  That  the  complaint 
did  not  state  a  cause  of  action  as  against  petitioners,  or  either 
of  them;  2.  That  there  was  no  equity  in  said  complaint  as 
against  petitioners,  or  either  of  them;  3.  That  said  court  had 
no  jurisdiction  of  said  cause,  or  of  the  matters  and  things  al- 
leged in  said  complaint,  or  any  of  them,  or  of  the  relief  sought 
by  said  complaint,  or  of  any  part  thereof,  as  against  petition- 
ers, or  any  of  them;  and  4.  That  said  court  had  no  jurisdiction 
of  said  cause  as  against  petitioners,  or  any  of  them;  that  said 
motion  was  by  said  judge  overruled,  to  which  ruling  petition- 
ers excepted,  and  said  exception  was  allowed  by  the  court; 
that  thereafter  said  petitioners  demurred  to  said  complaint 
upon  the  same  grounds  stated  and  set  forth  in  the  above  mo- 
tion; and  that  thereafter  said  Fremont  Campbell  overruled 
£aid  demurrer,  and  held  that  he  had  jurisdiction  of  said  cause 
as  against  each  and  every  of  the  defendants,  and  jurisdiction  to 
^rant  the  said  restraining  order  pendente  lite,  and  to  bear  and 
determine  said  cause. 

The  petition  further  alleges  that  the  said  Fremont  Camp- 
bell, unless  prohibited  by  this  court,  will  continue  to  restrain 
petitioners  pending  the  litigation,  and  will,  upon  the  final  hear- 
ing of  the  cause,  grant  the  relief  prayed  for  in  the  complaint, 
and  make  the  said  injunction  perpetual,  unless  petitioners 
show  to  him,  as  said  judge,  some  matters  of  fact  other  and  dif- 
ferent from  those  alleged  in  said  complaint,  sufiicient,  in  his 
opinion,  to  prevent  the  granting  of  such  relief.  It  is  also  al- 
leged and  suggested  in  the  petition  that  the  said  superior  court 
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is  wholly  without  jurisdiction,  under  the  constitution  and  laws 
of  the  state,  to  hear,  try,  and  determine  the  said  cause  as  made 
by  the  said  complaint,  or  to  grant  the  restraining  order,  or  to 
grant  the  relief  prayed  for  in  said  complaint,  or  to  perpetually 
enjoin  petitioners,  as  prayed  for  in  said  complaint;  and  that 
the  said  Fremont  Campbell,  in  attempting  to  grant  said  re- 
straining order,  and  to  hear  and  determine  said  cause,  is  act- 
ing wholly  in  excess  of  the  jurisdiction  conferred  upon  him,  as 
judge  of  said  court,  by  the  constitution  and  laws  of  this  state; 
and  that  petitioners  are  without  any  speedy  and  adequate 
remedy,  other  than  the  writ  of  prohibition. 

Interesting  and  elaborate  arguments  were  made,  on  the 
hearing  of  this  petition,  by  the  learned  counsel  of  the  respec- 
tive parties,  upon  the  question  of  the  jurisdiction  of  this  court 
and  of  the  superior  court,  as  well  as  upon  the  merits  of  the 
action  sought  to  be  prohibited.  But  as  we  view  the  case  pre- 
sented for  our  consideration,  it  is  not  necessary  for  us  to  deter- 
mine or  discuss  the  merits  of  the  controversy  at  this  time. 
Conceding  that  this  court  has  power  to  issue  the  writ  of  pro- 
hibition to  the  superior  court,  the  next  question  is,  Does  the 
petition  present  a  proper  case  for  the  exercise  of  that  power? 
And  that  depends  upon  the  further  question  of  whether  the 
superior  court  has  jurisdiction  in  the  premises,  and  whether 
the  relators  have  any  other  remedy  than  that  of  prohibition, 
whereby  their  grievances  may  be  redressed.  The  superior 
courts  of  this  state  are  courts  of  general  jurisdiction.  The 
state  constitution  provides  that  the  superior  courts  shall  have 
original  jurisdiction  of  all  cases  in  equity:  See  Const.,  art.  4, 
sec.  6.  Counsel  for  the  relators  do  not  deny  the  power  of  the 
superior  court  to  issue  injunctions  generally,  but  contend  that 
the  court  in  this  instance  has  exceeded  its  jurisdiction,  for  the 
reason  that  the  relators  are  public  officers,  and  therefore  a 
court  of  equity  will  not  assume  jurisdiction  to  control  their 
official  acts.  Granting  this  to  be  true,  it  follows  that  the 
court  below  should  have  sustained  the  motion  to  dissolve  the 
preliminary  restraining  order,  or  should  have  sustained  the  de- 
murrer to  the  complaint  for  not  stating  a  cause  of  action;  but 
it  does  not  follow,  as  matter  of  right,  that  the  petitioners  are 
■entitled  to  a  writ  of  prohibition. 

Pronibition,  being  an  extraordinary  remedy,  is  only  to  be 
resorted  to  in  cases  where  the  usual  and  ordinary  forms  of 
remedy  are  insufficient  to  aflFord  redress.  It  will  not  be  al- 
lowed to  take  the  place  of  an  appeal  or  writ  of  error:  High  oo 
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Extraordinary  Legal  Remedies,  sees.  770,  771.  In  Ex  parte 
Oreene,  29  Ala.  58,  Stone,  J.,  in  speaking  of  a  bill  for  an  injunc- 
tion, said:  ''The  bill  may  abound  in  imperfections,  may  be 
fatally  wanting  in  necessary  averments,  or  may  be  instituted 
in  a  district  in  which  the  defendants  were  not  liable  to  be  sued. 
These,  if  they  exist,  are  proper  matters  of  defense,  and  can* 
not  be  reached  by  this  extraordinary  process." 

And  in  Ex  parte  Roundtree,  51  Ala.  51,  the  court  says:  "  If 
the  court  is  one  of  established  jurisdiction,  a  plea  that  the  sub- 
ject-matter of  a  particular  suit  lies  without  its  jurisdiction,  or 
that  the  party  is  not  amenable  to  its  cognizance,  will  ordina- 
rily afford  full  relief.  But  when  the  question  involves  the 
legal  existence  and  construction  of  a  court,  —  a  denial  of  all 
jurisdiction,  and  not  of  the  particular  jurisdiction  proposed  to 
be  exercised,  —  a  prohibition,  it  seems  to  us,  is  the  only  ade- 
quate remedy." 

This,  it  appears  to  us,  is  a  clear  and  explicit  statement  of 
the  law,  and  the  language  is  peculiarly  applicable  to  the  case 
at  bar.  We  are  all  of  the  opinion  that  the  relators  have  a 
complete  remedy  by  appeal  from  any  final  judgment  that  may 
be  rendered  by  the  superior  court,  and  that  there  is  therefore 
no  necessity  for  resorting  to  the  extraordinary  remedy  of  pro- 
hibition: See  Powelson  v.  Lockwood,  82  Cal.  613;  Murphy  v. 
Superior  Court,  84  Cal.  592;  Poople  v.  District  Courts  11  Col. 
574;  Strouse  v.  Police  Court,  85  Cal.  49;  Ex  parte  Braudlacht^ 
2  Hill,  367;  38  Am.  Dec.  693.  It  was  suggested  on  the  argu- 
ment by  the  learned  counsel  for  the  petitioners  that  an  appeal 
would  be  futile  in  this  case,  because  the  same  questions  would 
be  presented  on  appeal  that  the  court  is  now  called  upon  to 
determine.  But  the  fact  that  the  same  questions  can  be  so 
presented  is  a  sufficient  reason  for  withholding  the  writ,  as  the 
above  authorities,  and  many  others  that  might  be  cited,  abun- 
dantly show. 

The  petition  is  denied,  and  the  superior  court  will  proceed 
in  the  matter  in  question. 


PROHTBmoif  does  not  lie  (o  reatraia  any  action  whieh  ean  be  reriewed  bj 
any  of  the  ordinary  methods:  People  v.  Wayne  ftc  Court,  11  Mich.  893;  83  Am. 
Dec.  754.  A  writ  of  prohibition  will  not  be  allowed  to  aanrp  the  place  of  a 
writ  of  errw:  Nelma  v.  Vaughan,  84  Va.  696.  A  writ  of  prohibition  will  not 
lie  where  there  is  a  remedy  by  appeal:  Agaggk  v.  Superior  Court,  90  OaL  101; 
State  T.  Judgea,  40  La.  Ann.  837.  A  writ  of  prohibition  will  not  lie  wheo 
there  ia  any  other  remedy:  Turner  r.  Mayor,  78  Oa.  683. 
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GUFFY   V.    HUKILL. 

[34  WXST  VlBQIMIA,  49.] 

LlASB,  FoRFEiTUBK  OT.  —  If  a  lease  of  land  for  drilling  for  oil  and  gaa  pro> 
videa  that  the  lessee  will  commence  operations  within  nine  months  after 
the  execution  of  the  lease,  or  will  thereafter  pay  the  lessor  $1.33i  per 
month  until  work  is  commenced,  and  that  the  failure  to  comply  with 
each  of  thesjs  conditions  shall  work  an  absolute  forfeiture  of  the  lease, 
and  the  lessor  is,  by  the  lease,  entitled  to  remain  in  possession  of  the  land, 
subject  to  the  lessee's  right  to  bore  for  oil,  the  lease  is  forfeited  and  ter> 
minated  if,  after  the  lessee  is  in  default,  the  lessor  refuses  to  accept  pay> 
ment  of  the  arrears  of  rent,  and  leases  the  same  property  for  the  same 
purpose  to  another  person. 

LsASB.  —  Waitbk  of  FoRrEiTCRK  or  A  Lease  for  non-payment  of  rent 
cannot  be  made  the  lessor  after  he  has  granted  a  lease  of  the  same  prem- 
ises to  another  lessee. 

Aanov  or  Unlawful  Dbtainbb  Lies  in  Favor  of  a  ScrBSKQUKirr  Lxsskb 
against  a  prior  lessee  who  has  forfeited  his  fights  by  the  non-payment  of 
rent. 

Keck  and  Son,  and  0.  Johnson,  for  the  plaintiff  in  error. 

/.  W.  Donnan,  Berkshire  and  Sturgis,  Alfred  Caldwell,  and 
A.  F.  Haymond,  for  the  defendants  in  error. 

Brannon,  J.  This  was  an  action  of  unlawful  detainer,  in 
the  circuit  court  of  Monongalia  by  Guflfy  and  Murphy  against 
Hukill,  for  possession  of  thirty  acres  of  land  for  drilling  for 
petroleum  oil  and  gas,  in  which  there  was  judgment  for  plain- 
iiflFs,  t»  which  judgment  Hukill  obtained  this  writ  of  error. 

The  case  was  decided  upon  a  demurrer  to  evidence,  from 
which  it  appears  to  be  a  contest  between  those  claiming  under 
two  conflicting  leases  made  by  Wise  for  drilling  for  oil  and 
i;a8.     Wise  made  to  Hays  a  lea^e  of  this  thirty  acres,  dated  th« 

901 


902  GuFFY  t?.  HuKiLL.  [W.  Virginia, 

30th  of  June,  1886,  for  twenty  years,  which,  on  the  10th  of 
January,  1889,  was  assigned  to  Hukill.  Under  this  lease  Hu- 
kill  defends. 

By  lease  dated  the  11th  of  July,  1888,  Wise  leased  the  thirty 
acres  to  Rezin  Calvert  for  twenty  years,  and  Calvert  assigned 
this  lease  to  Ida  C.  and  Vinnie  Calvert  on  the  16th  of  March, 
1889,  and  they  assigned  it  to  Guffy  and  Murphy  on  the  8th 
of  May,  1889.     Under  this  lease  the  plaintiffs  claim. 

It  is  claimed  by  the  plaintiffs  that  the  hostile  lease  to  Hays 
became  forfeited  under  provisions  contained  in  it,  and  there- 
fore the  later  lease  to  Calvert  confers  a  valid  right  This 
Hays  lease  contains  this  clause:  "The  parties  of  the  second 
part  covenant  to  commence  operations  for  said  purposes 
within  nine  months  from  and  after  the  execution  of  this  lease, 
or  to  thereafter  pay  to  the  party  of  the  first  part  $1.33^  per 
month  until  work  is  commenced,  the  money  to  be  deposited 
in  the  hands  of  John  Kennedy  for  each  and  every  month,  and 
a  failure  on  the  part  of  the  said  second  parties  to  comply  with 
either  one  or  the  other  of  the  foregoing  conditions  shall  work 
an  absolute  forfeiture  of  this  lease."  Hays's  lease  was  recorded 
the  26th  of  October,  1886,  before  the  execution  of  the  Calvert 
lease.  About  the  1st  of  May,  1889,  Hukill  began  boring  for 
oil  under  the  Hays  lease,  and  continued  the  work  until  No- 
vember, 1889,  when  he  obtained  large  quantities  of  oil  in  two 
wells.  No  rent  was  paid  under  the  provision  for  the  monthly 
payment  of  $1.33^  on  the  Hays  lease  until  about  the  4th  of 
January,  1889,  when,  or  later,  Hays  paid  it  to  Wise.  Kennedy, 
in  October,  1888,  offered  to  pay  Wise  this  rent,  but  he  declined 
to  receive  it  then,  but  received  it  afterwards  from  Hays.  All 
the  rent  due  Wise  under  the  Hays  lease  was  paid  him.  Hukill 
took  possession  under  the  Hays  lease,  and  began  boring  for  oil 
with  the  knowledge  and  consent  of  Wise.  No  demand  was 
ever  made  by  Wise  on  Hays  for  the  rent,  except  that  he  called 
once  on  Kennedy  for  it. 

An  important  question  in  this  case  is  whether  or  not  the 
lease  to  Hays  became  forfeited  and  of  no  further  force  by  rea- 
son of  the  failure  to  bore  for  oil,  or  pay  the  monthly  sum  of 
$1.33^  in  lieu  thereof,  and  the  subsequent  lease  by  Wise  to 
Calvert;  for  if  the  Hays  lease  be  still  in  life,  Hukill  can  de- 
fend his  possession,  but  if  dead,  it  affords  him  no  defense. 
Such  boring,  or  the  monthly  payment  of  $1.33^  as  its  commu- 
tation, is  made  by  the  Hays  lease  an  express  condition,  for 
non-compliance  with  which  its  life  is  to  cease.     But  it  is  ear- 
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nestly  contended  for  the  appellant  that  such  failure  does  not 
ipso  facto  end  the  lease,  but  that  demand  must  have  been  made 
for  the  payment  of  said  money  as  rent,  and  on  failure  of  pay- 
ment, re-entry  on  the  premises  by  the  lessor,  Wise,  under  tha 
principles  of  common  law  thus  stated  in  Lorn  ax's  Digest, 
710,  711:  "The  third  remedy  for  rent  is  by  re-entry.  The 
condition  of  re-entry  for  rent  was  the  remedy  by  the  ancient 
law,  afterwards  changed  into  a  distress.  But  it  is  yet  allow- 
able at  law  where  the  party  provides  it  by  deed;  as  if  a  man 
make  a  feoffment,  gift,  or  lease,  reserving  rent,  with  a  condi- 
tion that  if  the  rent  be  behind,  it  shall  be  lawful  for  the  feoffer,^ 
etc.,  and  his  heirs  into  the  lands  to  re-enter."  When  the  lessor 
is  about  to  re-enter  for  non-payment  of  rent,  the  common  law 
requires  a  previous  demand  of  rent,  with  circumstances  of 
great  particularity.  On  the  very  day  upon  which  the  rent  be- 
comes due,  at  a  convenient  time  before  sunset,  the  lessor  must 
make  an  actual  demand  of  the  exact  amount  of  the  rent  due 
at  the  particular  place  at  which  the  rent  may  be  made  pay- 
able by  the  terms  of  the  lease;  or  if  there  be  no  place  stipu- 
lated in  the  lease,  the  demand  must  be  made  at  the  most 
notorious  place  upon  the  land  demised,  which,  if  there  be  a 
dwelling-house,  is  the  front  door." 

Does  this  law  apply  to  this  lease?  It  declares  that  fail- 
ure of  the  lessee  to  commence  operations  or  pay  $1.33^  per 
month  in  lieu  of  so  doing,  "  shall  work  an  absolute  forfeiture 
of  this  lease,"  but  contains  no  provision  for  re-entry  for  such 
omission.  Where  there  is  not  only  a  declaration  that  a  cer- 
tain act  or  omission  shall  work  a  forfeiture,  but  also  that  for 
it  the  landlord  may  re-enter,  it  may  plausibly  be  said  that  the 
landlord  may  or  may  not  choose  to  enforce  the  forfeiture  by 
re-entry,  and  if  he  elects  to  so  enforce  it,  he  must  make  such 
re-entry,  as  that  is  the  act  pointed  out  by  the  express  terms  of 
the  lease  as  the  mode  of  enforcement  of  the  forfeiture;  where- 
as, when  there  is  no  provision  for  re-entry,  it  is  not  required. 
Is,  then,  this  common-law  method  of  enforcing  a  forfeiture  by 
demand  and  re-entry  applicable  to  a  lease  which  simply  pro- 
vides for  forfeiture  for  breach  of  its  covenants,  but  contains  no 
clause  of  re-entry?  Or  rather,  in  such  case  are  demand  and 
re-entry  the  only  mode  of  declaring  the  will  of  the  lessor  to 
enfofce  the  forfeiture? 

Kent,  in  his  Commentaries  (vol.  4,  p.  128),  lays  down  the  rule 
thus:  "  There  is  this  further  distinction  to  be  noticed  between 
a  condition  annexed  to  an  estate  for  years  and  one  annexed  to 
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an  estate  of  freehold,  that  in  the  former  case  the  estate  ipso 
facto  ceases  as  soon  as  the  condition  is  broken,  whereas  in  the 
latter  case  the  breach  of  the  condition  does  not  cause  the  cesser 
of  the  estate  without  an  entry  or  claim  for  that  purpose.  It 
was  a  rule  of  the  common  law  that  where  an  estate  commenced 
by  livery,  it  could  not  be  determined  before  entry.  When  the 
estate  has  ipso  facto  ceased  by  the  operation  of  the  condition^ 
it  cannot  be  revived  without  a  new  grant;  but  a  voidable  es- 
tate may  be  confirmed,  and  the  condition  dispensed  with." 
This  rule  of  the  common  law  is  well  settled:  1  Lomaz's  Digest, 
338;  1  Minor's  Institutes,  229.  "  If  the  estate  be  an  estate  only 
for  years,  it  is  otherwise.  No  entry  (unless  it  be  so  stipulated) 
is  necessary  to  determine  it,  for  as  a  term  of  years  may  begin 
without  ceremony,  it  may  end  without  ceremony  ":  2  Minor's 
Institutes,  229;  citing  2  Bla.  Com.  155;  2  Thompson's  Co.  Litt. 
3,  4,  87,  88,  95-97;  see  Adams  on  Ejectment,  197;  Stuyvesant 
V.  Davis,  9  Paige,  431;  Parmelee  v.  Oswego  etc.  R.  R.  Co.^  6 
N.  Y.  74.  The  only  exception  to  this  rule  was  where  the  lease 
provided  for  re-entry,  in  which  case  there  must  be  re-entry: 
Stuyvesant  v.  Davis,  9  Paige,  431;  Taylor  on  Landlord  and 
Tenant,  sec.  492. 

Taylor  on  Landlord  and  Tenant,  sec.  492,  states  the  rule  as 
above,  but  says  that  the  distinction  between  estates  for  years 
and  freehold  "has  been  almost,  if  not  quite,  abated  by  the 
modern  decisions,  which  establish  that  the  efieut  of  a  condi- 
tion making  a  lease  void  upon  a  certain  event  is  to  make  it 
void  at  the  option  of  a  lessor  only,  in  cases  where  the  condi- 
tion is  intended  for  his  benefit,  and  he  actually  avails  himself 
of  his  privilege.  The  English  law  in  this  respect  has  been 
generally  followed  in  this  country,  and  such  lease  is  therefore 
held  good  until  avoided,  though  the  lessee  is  estopped  to  set  it 
up  against  the  lessor."  In  a  note  to  section  492,  Taylor  says 
that  the  original  rule,  that  breach  of  the  condition  in  a  leas« 
for  years  per  se  forfeits  it,  prevails  in  Pennsylvania,  but  there 
have  been  contrariant  decisions  in  New  York,  and  cites  de- 
cisions in  a  few  other  states  that  there  must  be  some  declara- 
tion by  the  lessor  of  his  election  to  forfeit.  I  am  not  aware  of 
any  decision  in  Virginia  to  tell  us  whether  the  original  rule,  as 
above  stated,  prevails.  But  let  us  take  the  law  to  be  as  Taylor 
states  it.  It  is  only  a  partial  modification,  or,  as  he  states,  an 
abatement  of  the  original  rule.  He  says  that  the  effect  of  these 
later  decisions  is  to  make  the  lease  void  at  the  option  of  the 
lessor  only,  in  cases  where  the  conditioc  is  intended  for  Lis 
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benefit,  —  that  is,  that  ihe  lessor  may  waive  the  forfeiture,  and 
if  he  choose  not  to  declare  the  lease  forfeited,  it  does  not  lie  in 
the  mouth  of  the  tenant,  who  has  broken  his  covenant,  to  set 
up  the  breach  of  the  condition  as  destroying  the  lease,  but  he 
remains  liable  for  rent.  He  further  says  that  until  the  lease 
be  avoided  by  the  landlord  it  continues  good,  though  the  les- 
see is  estopped  to  set  it  up  against  the  lessor.  The  lessee  is  in 
the  wrong,  and  he  cannot  set  up  the  lease  as  continuing  against 
the  landlord  who  elects  to  insist  on  the  forfeiture.  Under  the 
law  as  it  had  stood,  so  dead  was  the  lease  upon  the  mere  breach 
of  the  condition,  that  the  landlord  could  not  recognize  it  as 
existing,  or  revive  it  but  by  a  new  lease,  but  it  was  dead  as  to 
both  him  and  his  tenant;  but  under  the  modification  of  the 
rule  wrought  by  the  later  decisions,  the  lease  continued  good 
until  the  landlord  avoided  it,  but  so  far  as  the  tenant's  rights 
were  concerned,  it  was  void,  and  he  could  not  set  it  up  against 
the  landlord.  The  cause  of  forfeiture  only  renders  the  lease 
void  as  to  the  lessee,  and  it  may  be  affirmed  by  the  lessor,  and 
the  rights  and  obligations  of  both  parties  will  continue  in  that 
case:  Clark  v.  Jones,  1  Denio,  516.  Thus  no  re-entry  is  neces- 
sary in  case  of  a  lease  for  years  which  contains  a  clause  of 
forfeiture  for  breach  of  covenant,  but  no  clause  of  re-entry. 

There  is  in  this  case  another  reason  why  no  re-entry  was 
necessary.  The  lease  let  to  Hays  only  the  right  to  bore  for  oil 
and  reserved  the  use  of  the  land  to  Wise  for  tillage;  and  he 
was  in  actual  possession.  No  man  can  enter  upon  himself. 
A  man  need  not  make  a  re-entry  when  he  is  in  possession  him- 
self: 1  Smith's  Lead.  Cas.  109,  notes;  Dumpor's  Case,  4  Coke, 
119;  Hamilton  v.  ElliotU  5  Serg.  &  R.  375;  Co.  Litt.  316  b, 
218  b;  Sheaffer  v.  Sheaffer,  37  Pa.  St.  525;  Allegany  Oil  Co. 
V.  Bradford  Oil  Co.,  21  Hun,  26;  86  N.  Y.  638.  If  it  be  said 
that  though  re-entry  is  not  necessary,  yet  demand  for  payment 
is,  I  respond  that  demand  is  only  necessary  as  a  prerequisite 
to  re-entry,  for  there  must  be  re-entry.  Wise  did  go  to  Ken- 
nedy, to  whom  Hays  had  contracted  to  pay,  and  asked  him  if 
any  money  had  been  left  with  him  for  him,  but  none  had  been 
left.  Were  any  demand  necessary,  it  might  be  said,  not  with- 
out force,  that  this  was  a  demand.  Thus  this  rule  as  it  exists 
to-day,  as  stated  by  Taylor,  recognizes  the  power  of  the  lessor 
to  tr^t  the  lease  as  void.  In  what  way  shall  he  do  so?  Tay- 
lor on  Landlord  and  Tenant,  sec.  488,  says:  "The  relation  of 
landlord  and  tenant  will  also  be  dissolved  when  the  tenant  in- 
curs a  forfeiture  of  his  lease  in  consequence  of  tlie  breach  of 
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some  condition  therein  contained,  and  the  landlord  re-enters 
upon  the  premises,  or  signifies  his  intention  to  treat  the  lease 
aa  void,  if  it  is  so  expressed  in  the  lease." 

So  where  no  re-entry  is  required,  he  may  signify  his  inten- 
tion. What  did  Wise  do  to  manifest  his  intention  to  avoid 
the  lease?  He  refused  back  rent,  and  executed  a  subsequent 
Jease  of  the  land  for  oil  purposes  to  Calvert,  thus  in  a  signal 
and  unmistakable  manner  declaring  his  purpose  to  end  the 
Hays  lease.  The  common-law  rule  above  stated  required  no 
re-entry,  and  its  modification,  as  stated  by  Taylor,  and  also 
the  last  quotations  given  above  from  Taylor,  only  required  a 
declaration  of  the  landlord  to  treat  it  as  forfeited.  And  in  the 
case  of  Allegany  Oil  Co.  v.  Bradford  Oil  Co.^  21  Hun,  26,  86 
N.  Y.  638,  it  was  held  by  both  the  supreme  court  and  the 
court  of  appeals  of  New  York  that  where  a  lease  for  boring  for 
oil  provided  that  unless  the  lessee  commence  a  well  within 
nine  months,  the  lease  was  *'  to  become  void,  and  cease  to  be 
of  any  binding  effect,"  and  there  was  failure  to  commence,  no 
re-entry  was  necessary,  as  the  lessor  was  in  possession;  and 
that  no  notice  of  the  landlord's  intention  to  enforce  the  for- 
feiture was  necessary;  and  that  even  if  any  overt  act  or  notice 
was  necessary,  the  execution  of  a  second  lease  to  another  party 
was  a  sufficient  declaration  of  the  landlord's  intention  to  en- 
force the  forfeiture.  The  deed  of  an  infant  is  voidable,  not 
void,  but  requires  an  act  to  disaffirm  it.  A  deed  for  the  land 
to  a  second  purchaser  is  a  destruction  of  the  first  deed,  and 
vests  title  in  the  second  purchaser:  Mustard  v.  Wohlford,  15 
Gratt.  329;  76  Am.  Dec.  209.  For  these  reasons,  I  hold  that 
by  reason  of  the  failure  to  either  bore  for  oil,  or  to  pay  money 
in  lieu  thereof,  under  the  Hays  lease,  and  the  execution  of  the 
lease  to  Calvert,  the  former  lease  to  Hays  was  at  an  end. 

The  case  of  Bowyer  v.  Seymour,  13  W.  Va.  12,  is  urged  upon 
us  as  decisive  in  favor  of  Hukill.  The  lease  in  that  case  was 
made  for  coal-mining,  and  provided  that  a  failure  to  pay 
money,  which  it  stipulated  was  to  be  paid  for  coal,  should  be 
considered  an  abandonment  of  the  lease;  and  it  was  held  that 
notwithstanding  non-payment  of  such  money,  the  lessor  must 
make  a  demand  for  the  rent  and  a  re-entry  to  make  the  for- 
feiture complete.  But  there  is  a  marked  line  of  distinction 
between  that  case  and  this,  in  the  fact  that  Judge  Hayniond 
says  that  was  a  lease  in  fee,  or  at  least  for  life,  and  under  the 
original  common-law  rule  above  given,  a  freehold  estate  could 
not  be  forfeited  for  breach  of  a  condition  without  demand  and 


June,  1890.]  Guffy  v.  Hukill.  907 

re-entry;  whereas  the  lease  in  this  case  is  a  lease  for  years, 
which  under  said  rule  does  not  require  re-entry.  Anything 
said  in  that  case  as  to  a  lease  for  years  would  he  obiter.  I 
think  that  case  was  decided  correctly. 

The  reasons  given  above  are  sufficient,  I  think,  to  show  that 
the  Hays  lease  is  forfeited,  and  to  render  it  unnecessary  for 
us  to  pass  on  the  question  discussed  in  argument  as  to  the 
effect  of  a  lease  for  years  for  the  purpose  of  producing  petro- 
leum oil  or  gas,  containing  provision  for  its  forfeiture  on  breach 
of  condition  and  a  clause  of  re-entry,  or  to  say  whether  we 
would  approve  the  decision  of  the  supreme  court  of  Pennsyl- 
vania in  Brown  v.  Vandergrift,  80  Pa.  St.  142,  so  confidently 
relied  on  by  appellee. 

That  lease  provided  that  the  lessee  should  begin  to  bore  for 
oil  in  sixty  days,  and  that  if  he  should  not  commence  within 
the  time  specified,  he  should  pay  thirty  dollars  per  month, 
until  drilling  should  commence,  and  that  a  failure  of  the 
lessee  to  comply  with  any  of  its  conditions  and  agreements 
should  work  a  forfeiture  of  his  rights,  and  the  lessor  might 
enter  upon  the  land  and  dispose  of  it  as  if  the  lease  had  not 
been  made.  The  lessee  failed  to  commence  work  or  pay 
money,  and  the  land-owner  made  a  subsequent  lease  to  other 
parties.  The  court  held  that  the  covenant  of  forfeiture  was 
modified,  not  abrogated,  by  the  clause. for  payment  of  rent; 
that  the  landlord  might  refuse  payment  of  back  rent,  and 
insist  on  the  forfeiture;  that  time  was  of  the  essence  of  the 
contract,  and  equity  would  enforce  the  forfeiture.  The  lessor, 
as  here,  remained  in  possession,  and  it  does  not  appear  that 
any  such  thing  as  re-entry  was  insisted  on,  and  tbe  court  be- 
low said  that  no  demand  of  the  commutation  money  was 
necessary;  and  this  was  held  no  error.  Chief  Justice  Agnew, 
in  his  opinion,  says:  — 

"  The  discovery  of  petroleum  led  to  new  forms  of  leasing 
land.  Its  fugitive  and  wandering  existence  within  the  limits 
of  a  particular  tract  was  uncertain,  and  assumed  certainty 
only  by  actual  development  found  upon  experiment.  The 
surface  required  was  often  small  compared  with  the  results, 
when  attended  with  success,  while  these  results  led  to  great 
speculation  by  means  of  leases  covering  the  lands  of  a  neigh- 
borWbod  like  a  flight  of  locusts.  Hence  it  was  found  necessary 
to  guard  the  rights  of  the  land-owner,  as  well  as  public  in- 
terest, by  numerous  covenants,  some  of  the  most  stringent 
kind,  to  prevent  their  lands  from  being  burdened  by  unexecuted 
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and  profitless  leases,  incompatible  with  the  right  of  alienation 
and  the  use  of  the  land.  Without  these  guards,  lands  would 
be  thatched  over  with  oil  leases  by  sub-letting,  and  a  farm 
riddled  with  holes  and  bristled  with  derricks,  or  operations 
would  be  delayed  so  long  as  the  speculator  might  find  it  hope- 
ful or  convenient  to  himself  alone.  Hence  covenants  became 
necessary  to  regulate  the  boring  of  wells,  their  number  and 
time  of  succession,  the  period  of  commencement  and  of  com- 
pletion, and  many  other  matters  requiring  special  regulation. 
Prominent  among  these  was  the  clause  of  forfeiture  to  compel 
perfofinance  and  put  an  end  to  the  lease  in  case  of  injurious 
delay  or  want  of  success.  These  leases  were  not  valuable, 
except  by  means  of  development,  unlike  the  ordinary  terms 
for  the  cultivation  of  the  soil." 

If  that  case  was  correctly  decided,  it  follows  a  fortiori  that 
our  decision  upon  this  lease,  having  no  clause  of  re-entry,  is 
correct. 

In  Munroe  v.  Armatrong,  96  Pa.  St.  307,  the  opinion  says: 
*'  What  is  there  in  the  circumstances  calling  for  a  fiction  to  de- 
feat the  covenant  against  delay  in  searching  for  or  producing 
oil  ?  The  subject  of  the  lease  was  a  fluid  likely  to  flow  for 
a  considerable  distance  through  the  crevices  and  loose  sand 
where  it  is  found.  A  small  tract  of  land  could  be  nearly  or 
entirely  drained  by  wells  on  adjoining  lands,  and  it  is  com- 
mon that  leases  contain  covenants  for  diligent  operation  and 
for  forfeiture  in  case  of  suspension.  An  oil  lease  yields  noth- 
ing to  the  land-owner  when  not  worked,  and  is  an  incumbrance 
on  his  land,  tying  his  hands  against  selling  or  leasing  to  others; 
but  when  idle  it  costs  the  lessee  nothing,  and  is  valuable,  or 
may  prove  valuable,  if  he  can  hold  it  awaiting  developments 
in  its  vicinity." 

These  cases  draw  a  distinction  between  oil  leases  and  leases 
of  other  kinds.  The  payment  of  the  rent  or  commutation 
money  to  Wise,  and  his  consent  to  Hukill's  taking  possession 
under  the  Hays  lease,  could  have  no  effect  to  waive  the  for- 
feiture, because  such  payment  and  taking  possession  occurred 
after  the  execution  by  Wise  to  Calvert  of  the  second  lease, 
which  operated  as  a  declaration  of  forfeiture,  and  to  divest 
all  estate  under  the  Hays  lease  and  invest  it  in  Calvert;  and 
the  after  act  of  payment  did  not  destroy  Calvert's  rights. 

It  is  said  that  the  lease  of  the  plaintiffs  is  itself  forfeited 
because  of  non-payment  and  failure  to  bore  for  oil  within  the 
time  specified  in  it;  but  that  lease  is  dated  the  11th  of  July, 
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1888,  and  provides  for  boring  a  well  within  six  months,  and 
on  failure,  then  payment  of  fifty  cents  per  acre,  payable  within 
six  months  "  from  the  time  of  completing  such  well."  A  ten- 
der of  seven  dollars  and  fifty  cents  was  made  the  10th  of  July, 
again  on  the  11th  of  July,  1889,  and  refused  by  Wise,  and  a 
tender  of  fifteen  dollars  was  made  the  10th  of  January,  1890, 
and  refused.  The  only  acts  of  disaffirmance  by  Wise  of  said 
lease  were  such  refusals  and  assent  to  the  entry  under  the 
Hays  lease.  Forfeiture  of  this  lease  could  not  revest  title  un- 
der the  Hays  lease,  though  it  might  show  that  the  plaintiffs 
had  no  title  on  which  to  maintain  their  action;  but  there  was  no 
forfeiture,  as  the  tenders  saved  it.  The  contention  that  chap- 
ter 93,  Code  1887,  provides  the  only  means  of  enforcing  a  for- 
feiture for  non-payment  of  rent  or  breach  of  condition  is  not 
tenable  in  my  opinion.  I  think  the  action  of  ejectment  therein 
provided  for  is  remedial,  and  a  cumulative  remedy  to  dispense 
with  demand  and  re-entry,  and  that  it  does  not  destroy  the 
common-law  mode  of  demand  and  re-entry.  But  however 
that  may  be,  it  applies  only  where  there  is  necessity  to  make 
demand  and  re-entry;  and  in  this  case,  for  reasons  above  given, 
there  was  no  duty  on  the  lessor  to  re-enter.  I  think  the  action 
of  unlawful  entry  lies.  It  is  true,  it  is  designed  to  protect  the 
actual  possession.  It  applies  when  a  tenant  holds  over  after 
his  right  has  expired.  After  a  declaration  of  forfeiture  by 
Wise,  he  could  have  maintained  such  an  action  against  Hukill, 
because  he  would  have  held  after  his  right  expired;  and  he 
having  let  to  Calvert  the  right  to  possession  for  oil  purposes,  I 
do  not  see  why  the  action  does  not  lie  for  the  plaintiff. 

It  seems  hardly  necessary  to  say  that  the  contention  that 
plaintiffs  are  estopped  by  standing  by  and  seeing  Hukill  spend 
money  in  developing  oil  without  setting  up  claim  is  not  good. 
Hukill  began  operations  early  in  May,  1889,  and  it  is  admitted 
that  on  the  5th  of  July,  Guffey  and  Murphy  sent  him  a  formal 
notice  in  writing  that  they  had  the  sole  right  to  drill  for  oil 
under  their  lease,  telling  him  the  very  page  and  book  where 
he  would  find  it  on  record,  and  warning  him  not  to  drill.  He 
did  not  produce  oil  until  November. 

The  evidence  offered  by  defendant  of  the  amount  of  money 
expended  by  him  in  developing  oil  was  properly  rejected,  as 
the  question  was  one  of  right  between  the  parties  under  their 
respective  claims,  and  the  proposed  evidence  was  immaterial. 
As  to  the  complaint  that  plaintiffs  were  allowed  to  give  evi- 
dence that  when  they  acquired  their  right  they  had  no  notice 
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of  defendant's  claim,  I  think  it  immaterial.  If  the  Hays  lease 
had  become  forfeited,  there  was  no  right  under  it  of  which  they 
could  have  notice:  Central  Land  Co.  v.  Laidley,  32  W.  Va.  134; 
25  Am.  St.  Rep.  797.  As  to  the  exclusion  as  evidence  of  the 
deed  of  the  14th  of  May,  1889,  from  Wise  to  Hukill,  conveying 
absolutely  all  the  oil  and  gas  under  said  tract,  it  could  not  af- 
feet  the  right  of  plaintifiFs  under  the  Rezin  Calvert  lease,  made 
and  recorded  long  before  its  date,  and  was  irrelevant  to  the 
case.  I  am  of  opinion  that  the  evidence  sustained  the  plain- 
tififs  case,  and  that  the  court  below  properly  refused  to  exclude 
their  evidence,  and  rendered  judgment  for  them.  Judgment 
affirmed.  «__» 

In  a  Sobskquent  Cask  determined  in  the  same  state,  where  tbe  lessor  had 
given  a  second  lease  after  a  default  had  occurred  nnder  the  first  lease,  the 
right  of  the  second  lessee  to  recover  was  resisted,  on  the  ground  that  the  lease 
to  him  was  given  and  accepted  with  the  understanding  that  it  was  not  to  be« 
come  operative  if  the  lessee  under  the  prior  lease  should  object.  Evidence 
offered  for  the  purpose  of  establishing  this  understanding  having  been  re- 
jeeted  by  the  trial  court,  its  judgment  was  reversed,  and  tbe  opinion  of  the 
appellate  court  shows  that  it  intended  to  limit  the  doctrine  of  the  principal 
case  to  actions  in  which  the  circumstances  were  precisely  identical.  So  far 
as  material  to  the  question  here  considered,  the  opinion  was  as  follows:  — 

"  Defendant  then  asked  witness  Core  the  following  qaestiona,  which  the 
conrt  refused  to  permit  him  to  answer:  — 

"  '  1.  How  did  it  come  you  executed  the  lease  to  0.  B.  Ryall  ? 

"  *  2.  State  whether  or  not  that  second  lease  was  executed  with  intent  on 
your  part  to  forfeit  the  first  lease  executed  by  yon  to  Kennedy  and  Long. 

" '  3.  State  whether  or  not  Ryall  was  notified  of  tbe  existence  of  the  lease 
to  Kennedy  and  Long. 

"  '  4.  How  long  was  Ryall  trying  to  get  that  lease  from  yon  f 

"  *  6.  What  promise,  if  any,  did  the  said  Ryall  at  that  time  make  to  you 
with  regard  to  the  matter  if  you  would  let  him  have  that  lease  ? 

"  '6.  State  whether  or  not  Ryall  did  or  did  not  tell  yon,  at  the  time  of  the 
execution  of  the  said  second  lease,  that  if  yon  would  let  him  have  the  lease 
that  he  would  take  it  subject  to  the  Kennedy  and  Long  lease,  and  if  they, 
Kennedy  and  Long,  objected,  or  their  assignee,  K  M.  Hukill,  objected,  he, 
Ryall,  would  return  his,  Ryall's,  lease  to  you,  or  words  of  that  effect' 

"  Mere  matter  of  form  is  to  be  disregarded,  and  the  most  favorable  answer 
taken  as  true,  provided  it  be  competent;  then,  if  competent  for  any  purpose, 
we  are  to  assume  that  Core  delivered  the  second  lease  to  Ryall  on  condition 
that  it  was  not  to  take  effect  if  Hukill  objected.  In  leases  of  this  kind,  tho 
law  seems  to  be  fairly  well  settled,  that  when  a  forfeiture  for  the  benefit  of 
the  lessor  is  contracted  for  in  case  of  default  on  the  part  of  the  lessee,  before 
the  lease  can  be  regarded  as  at  an  end,  the  lessor  must,  by  word  or  deed  in 
■ome  nnequivocal  way,  manifest  a  purpose  to  treat  tbe  lease  as  forfeited. 
Otherwise  the  lessee  would  have  it  in  his  power  to  make  default  for  his  own 
benefit,  and  thus  escape  the  performance  of  one  duty  by  willfully  failing  to 
perform  another.  In  WUla  v.  Manvfaclurera  Nat.  Gat  Co.,  130  Pa.  St.  1.'2  ", 
Clark,  J.,  aays:  '  We  have,  by  slow  approaches,  at  last  apparently  turned  into 
the  general  current  of  cases  in  which  is  found,  without  doubt,  the  great  weight 
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of  authority  both  in  England  and  in  this  country.*  See  also  Westmoreland 
etc.  Oas  Co.  v.  De  WiU,  1 30  Pa,  St.  235.  I  do  not  understand  Otifi/  v.  Hukill, 
34  W.  Va.  49,  ante,  p.  901,  to  lay  down  a  dififerent  doctrine;  and  read  by  the 
light  of  its  own  facts,  it  does  not  profess  to  treat  of  leases  generally,  or  to  say 
that  even  in  these  cases  the  lessee  in  a  proper  case  would  be  deprired  of  his 
remedy  for  relief  from  the  forfeiture  in  a  court  of  equity  by  the  lessor  execut- 
ing a  new  lease  to  some  third  party.  Therefore  it  becomes  material  to  ascer- 
tain the  purpose  in  that  respect  manifested  by  the  lessor  when  he  executed 
the  new  lease. 

"  The  execution  of  the  second  lease  cannot  be  taken  as  conclusive  evidence 
of  a  purpose  to  declare  the  first  one  forfeited,  when  its  own  terms  show  that 
such  is  not  the  purpose.  But  if  silent  on  the  subject,  as  this  one  is,  can  it  not 
be  shown  that  the  lessor  executed  and  delivered  the  new  lease  to  the  lessee 
himself  on  condition  that  it  was  to  be  given  back  if  the  first  lessee  objected  ? 
This  court,  in  the  case  of  Stuart  v.  Livesay,  4  W.  Va.  45,  and  in  Newlin  v. 
Beard,  6  W.  Va.  110,  following  the  case  of  Ward  v.  Chum,  18  Gratt.  812,  98 
Am.  Dec.  749,  would  seem  to  bold  such  conditions  valid  when  made  known 
to  the  obligee.  The  admissibility  of  this  evidence  is  also  rested  upon  the 
doctrine  of  the  cases  of  Laun-enee  v.  DuBois,  16  W.  Va.  443;  Dama  v.  Bern- 
ming,  12  W.  Va.  246;  Vangilder  v.  Hoffman,  22  W.  Va.  1,  and  cases  cited, 
'  The  efficacy  of  the  parol  evidence  is  not  to  establish  an  agreement  to  re- 
convey,  the  specific  performance  of  which  the  courts  will  enforce,  but  to 
«stablish  the  true  nature  and  effect  of  the  instrument  by  showing  the  object 
with  which  it  was  made ':  Sweet  v.  Parker,  22  N.  J.  £q.  457,  In  this  case, 
it  is  not  to  add  to  or  take  from  the  language  of  the  lease,  or  to  impair  its 
legal  effect,  but  to  rebut  the  inference  of  a  collateral  purpose  to  declare  a 
forfeiture  which  otherwise  would  be  drawn  ":  Thomas  v.  Hukill,  34  W.  Va.  396, 

FoRFEiTURK  or  Lease  for  Breach  of  Condition  by  Lessee.  —  Forfeit' 
we  not  Favored,  but  Lessor  may  Elect  to  Forfeit.  —  Forfeiture  clauses  in  a  lease, 
for  breach  of  condition  by  the  lessee,  are  not  favored  by  the  courts,  and  their 
effect  will  be  restricted  as  far  as  possible;  but  the  authorities  agree  that  a 
provision  in  a  lease  that  a  failure  by  a  lessee  to  perform  oue  of  his  covenants 
•hall  work  an  absolute  forfeiture,  and  the  lease  shall  thereupon  become  null 
and  void,  being  intended  for  the  benefit  and  protection  of  the  lessor,  he  has 
the  option,  upon  a  breach,  either  to  declare  the  forfeiture  or  to  affirm  the  con- 
tinuance of  the  contract.  In  other  words,  a  clause  in  a  lease  providing  for 
a  forfeiture  thereof,  in  the  event  of  a  default  by  the  lessee  in  the  performance 
of  his  covenants,  is  not  self-operating,  so  as  to  make  the  forfeiture  take  place, 
ipso  facto,  upon  the  occurrence  of  the  default;  but  being  for  the  benefit  of  the 
lessor,  it  rests  with  him  to  enforce  or  to  waive  it.  A  distinction  in  relation 
to  the  effect  of  a  forfeiture  clause  was  formerly  taken  between  leases  for  lives 
and  thos%for  a  term  of  years.  In  the  latter,  it  was  said  that  on  the  breach 
of  the  condition,  the  lease  absolutely  determined,  and  could  not  be  again  set 
np  by  the  acceptance  of  rent,  or  any  other  act  on  the  part  of  the  lessor.  But 
this  doctrine  no  longer  prevails,  and  it  is  now  well  settled  that  in  any  lease 
the  happening  of  the  cause  of  forfeiture  only  renders  the  lease  voidable  at 
the  election  of  the  lessor;  and  that  his  election  to  treat  the  lease  as  void  for 
the  b^ch  dissolves  the  relation  between  him  and  his  lessee:  Arnsby  v. 
WoodWard,  6  Barn.  &  0.  519;  Rede  v.  Farr,  6  Maule  &  S.  121;  Reid  v.  Par 
tons,  2  Chit.  247;  Miller  v.  Havens,  51  Mich.  482;  Clark  v.  Jones,  1  Denio,  516; 
43  Am.  Dec  706;  Western  Bank  v.  Kyle,  6  Gill,  343;  Beach  v.  Nixon,  9  N.  Y. 
35;  Wills  V.  Manufacturers'  etc  Oas  Co.,  130  Pa.  St  222;  Westmoreland  etc  Ooa 
Co.  V.  Dt  WiU,  130  Pa.  St.  235;  Ray  r.  Western  <;<&  Cta«  Cto.  138  Pa.  St.  576; 
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21  Am.  St  Rep.  922;  Walker  v.  Engler,  30  Mo.  130;  Creveting  v.  West  Bmi 
Iron  Co.,  51  N.  J.  L.  34;  Smith  v.  Miller,  49  N.  J.  L.  621;  Boun/er  v.  Sey- 
mour, 13  W.  Va.  12;  Bowman  v.  Foot,  29  Conn.  331;  Bead  v.  TtUile,  36  Coon. 
25;  95  Am.  Deo.  216.  Where  the  parties  have  voluntarily  entered  into  ^ 
contract,  the  fact  that  the  oondition  ia  a  harsh  one  will  not  prevent  a  forfeit- 
ure by  the  lessor  upon  non-performance:   Potion  v.  Bond,  50  Iowa,  508. 

Forfeiture  must  he  Promptly  Enforced.  —  A  forfeiture  of  a  lease  for 
breach  of  condition  by  the  lessee  most  be  enforced  promptly  by  the  lessor  by 
affirmative  action  on  his  part;  and  slight  circumstances  will  be  treated  as  a 
waiver  of  the  right  of  forfeiture:  AHUn  v.  Dent,  4  Lea,  676;  Catlin  v.  Wrighi, 
13  Neb.  558;  Bowman  v.  Foot,  29  Conn.  331-340,  where  the  court  said:  "Where 
a  leaae  is  thus  voidable,  the  landlord's  option  to  avoid  it  should  be  ezeroiaed 
at  the  proper  point  of  time  and  in  the  proper  place."  So  in  Walker  v.  Engler, 
30  Mo.  130-133,  the  court  said:  "By  the  terms  of  the  lease,  the  term  is  not 
void  by  reason  of  a  violation  of  the  covenants  ipso  facto,  but  is  voidable  onXj 
at  the  option  of  the  lessor.  He  may  or  may  not  insist  upon  a  forfeiture,  and 
until  he  exercises  the  option  reserved  to  declare  or  claim  a  forfeitare,  the 
term  continues.  It  is  by  his  own  act,  and  not  that  of  the  lessor,  that  the 
lease  is  terminated,  and  it  is  of  oourse  by  his  own  omission  to  insist  upon  a 
forfeiture  immediately  upon  the  violation  of  the  covenant,  or  as  soon  as  he 
has  knowledge  of  it,  that  he  is  placed  in  a  situation  in  which  he  may  waive  a 
forfeiture  by  accepting  rent." 

Letaor  must  Elect  to  Forfeit  by  Some  Positive  AeL  —  Although  a  forfeit* 
ore  clause  in  a  lease  is  not  self-operative  in  favor  of  or  against  the  lessor^ 
it  makes  the  lease  voidable  at  his  election;  but  in  order  to  take  advantage 
of  the  forfeiture,  active  measures  are  required  of  him.  While  it  is  not 
necessary  in  all  cases  that  he  make  a  formal  demand  for  rent,  or  a  re-entry 
upon  the  premises,  still  he  must  do  some  open,  positive,  and  unequivocal  aot 
that  will  signify  to  the  lessee,  in  a  decisive  manner,  his  determination  and 
election  to  terminate  the  lease,  else  the  right  of  forfeiture  will  be  deemed  to 
have  been  waived:  Walker  v.  Engler,  30  Mo.  131;  Bowman  v.  Foot,  29  Oonn. 
231;  Read  v.  TuUle,  35  Conn.  25;  95  Am.  Dec.  216;  Thomas  v.  HuHll,  34 
W.  Va.  385;  Ray  v.  Western  etc  Oaa  Co.,  138  Pa.  St  676;  21  Am.  St  Rep. 
922,  and  cases  cited  therein;  Westmoreland  etc  Oas  do.  v.  De  Witt,  130  Pa.  St 
235. 

Acts  Showing  Election  to  Forfeit,  —  Where  a  lease  contains  a  clause  of  for* 
feiture  for  breach  of  oondition  to  pay  rent  or  other  covenant  and  provide* 
for  a  re-entry  before  the  forfeiture  can  be  claimed,  of  course  re-entry  is 
necessary  before  the  forfeiture  can  be  enforced;  but  when  the  lease  contain* 
no  clause  of  demand  or  re-entry  for  such  forfeiture,  it  seems  that  the  lessor 
may  elect  to  claim  a  forfeiture  by  demand  and  re-entry,  or  by  any  other 
positive  act  disaffirming  the  lease,  and  giving  the  lessor  notice  of  his  inten- 
tion to  claim  a  forfeiture.  In  some  states,  it  is  maintained,  however,  that 
where  a  lease  provides  for  a  forfeiture  npon  the  non-payment  of  rent  the 
landlord  is  required,  before  he  can  declare  a  forfeiture,  to  make  a  demand 
for  the  rent  on  the  day  it  falls  due,  for  the  precise  amount,  and  at  a  conve* 
nient  hour  before  sunset  at  the  place  where  payment  is  specified  to  be  made 
in  the  lease,  or  oo  the  premises,  if  no  place  is  named:  Jenkins  v.  Jenkins,  63 
Ind.  416;  Oage  r.  Botes,  40  Cal.  384;  Read  v.  TuUle,  35  Conn.  25;  95  Am. 
Dec.  216;  Bowman  v.  Foot,  29  Conn.  331;  Chapman  v.  Kirby,  49  111.  211; 
Woodward  v.  Cone,  73  111.  241;  Henderson  v.  CarbondaU  Coat  etc  Co.,  140 
U.  S.  26.  When  a  lease  provides  that  non-payment  of  rent  without  demand 
shall  constitute  a  forfeiture,  no  demand  is  necessary,  and  the  forfeiture  may 
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be  claimed  by  the  laadlord  by  any  other  positive  act  eviaciag  an  inteutioa 
to  terminate  the  lease:  Sweeny  v.  Oarratt,  2  Diaa.  601.  It  is  generally  main- 
tained that  the  lessor  may  declare  a  forfeiture  without  previous  demand  for 
the  rent  due.  Thus  he  may  elect  to  enforce  a  forfeiture  by  bringing  eject* 
meat  to  recover  the  possession  on  default:  Clark  v.  Jones,  1  Denio,  516;  43  Am. 
Dec.  706;  or  by  bringing  an  action  to  recover  the  rent  dne:  Smith  v.  Miller^ 
49  N.  J.  L.  521;  or  by  refusing  a  tender  of  the  rent  in-arrears,  and  insisting 
on  a  forfeiture:  Brown  v.  Vandergrifl,  80  Pa.  St.  142;  or  by  giving  a  second 
lease  to  a  third  party  upon  default  by  the  lessee:  Munroe  v.  Anrutrong,  96 
Pa.  St.  307.  Thus  in  Alkgany  Oil  Co.  ▼.  Bradford  Oil  Co.,  21  Hun,  26,  af- 
firmed, 86  N.  Y.  638,  it  was  decided  that  where  the  lessor  was  left  in  posses* 
sion  under  the  terms  of  the  lease,  no  re-entry  was  necessary  to  enforce  the 
forfeiture,  that  no  notice  of  the  landlord's  to  enforce  the  forfeiture  was  re- 
quired, and  that  even  if  any  overt  act  or  notice  was  necessary,  the  execu- 
tion of  a  second  lease  to  a  third  party  was  a  sufficient  declaration  of  intentioa 
by  the  lessor  to  enforce  the  forfeiture.  So  in  Ray  v.  Western  etc,  Oas  Co., 
138  Pa.  St.  576,  21  Am.  St.  Rep.  922,  it  waa  decided  that  where,  by  th» 
terms  of  a  lease,  the  lessor  was  to  remain  in  possession,  he  need  not  make  » 
formal  demand  for  rent  due,  nor  a  re-entry,  in  order  to  take  advantage  of 
forfeiture  clause  inserted  in  the  lease  for  his  benefit.  His  election  to  enforce 
the  forfeiture,  evinced  by  some  other  positive  act,  as  by  bringing  action  to 
recover  the  rent  due,  while  he  is  in  possession,  is  a  constructive  re-entry  un- 
der bis  title.  Of  course  the  relation  of  landlord  and  tenant  will  also  be  dis* 
solved  when  the  tenant  incurs  a  forfeiture  of  his  lease  in  consequence  of  the 
breach  of  a  condition  contained  therein,  and  the  lessor  has  re-entered  upon 
and  gained  peaceable  possession  of  the  leased  premises:  Abrahams  v.  Tappe, 
60  Md.  317. 

Lessee  Estopped  to  Set  up  Forfeiture  against  Lessor.  —  When  a  lease  provides 
that  in  default  of  the  performance  of  a  condition  contained  therein  the  lease 
shall  become  nnll  and  void,  the  landlord  has  the  option  either  to  declare  a 
forfeiture  or  to  affirm  the  continuance  of  the  contract  after  a  breach  of  the 
condition,  and  if  he  does  not  elect  to  claim  a  forfeiture,  the  tenant  cannot 
set  up  his  own  default  as  a  cause  of  forfeiture,  nor  set  up  the  forfeiture  as  a 
defense  to  an  action  in  affirmance  of  the  lease:  Bowyer  v.  Seymour,  13  W, 
Va.  12-21;  Wills  v.  Manufacturers'  etc.  Oas  Co.,  130  Pa.  St.  222;  Smith  v. 
mUer,  49  N.  J.  L.  521;  Ray  v.  Western  etc  Oas  Co.,  138  Pa.  St.  676;  21 
8k  Rep.  922;  Clark  v.  Jones,  1  Denio,  516;  43  Am.  De&  706. 
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134  Wkst  Vibginia,  65.] 
AcnoM,  WHKTHKB  Ex  CJoNTRACTtT  OR  Ex  DELICTO.  —  An  action  shouId  be 
regarded  as  in  trespass  on  the  case,  and  not  in  assumpsit,  where  the  dec- 
laration, after  setting  out  a  contract  for  the  transportation  of  plaintiff  as 
»  passenger  on  defendant's  cars,  and  that  plaintiff  had  taken  his  seat  in 
one  of  such  cars  as  such  passenger,  that  the  defendant,  disregarding  its 
undertaking,  did  not  convey  plaintiff  as  it  agreed  to  do,  but  instead 
thereof  violently  and  with  force  ejected  him  from  the  car,  and  compelled 
him  to  walk  a  long  distance  to  a  hotel,  eto. 
Am.  St.  Rep.,  Vou  XXVI.  — 58 
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plaintiff  from  railway  car  cannot  be  sustained  where  the  evidence  ahowa 
that  noviolence  was  nsed  toward  him,  and  that  he  merely  got  off  the  car 
when  told  by  the  conductor  that  he  must  do  so.  The  plaintiff's  remedy, 
if  any  he  has,  is  by  an  action  on  the  case  in  aatumpsU,  based  on  tlu 
breach  of  the  defendant's  contract  to  carry  him. 
Kailwats  —  Right  to  EIxkct  Person  Who  has  been  Given  Wrong  Tick  it 
BT  Mistake,  ob  whose  Ticket  has  been  ImfkopeAly  Taken  cp.  — 
As  between  a  passenger  and  a  conductor,  the  ticket  is  conclusive  evi- 
dence of  the  passenger's  rights,  and  if  it  does  not  entitle  him  to  ride  lie 
may  be  ejected  from  the  train  withoat  giving  him  any  cause  of  action  iu 
tort,  though  the  company,  through  mistake  of  its  agent,  has  given  the 
passenger  a  wrong  ticket,  or  has  taken  up  his  ticket  when  not  entitled 
to  do  so.  In  such  circumstances,  his  remedy  is  by  an  action  on  the  con* 
tract  for  giving  him  a  wrong  ticket,  or  for  wrongfully  taking  ap  his 
ticket,  and  not  by  an  action  for  his  wrongful  removal  from  the  train. 

F.  B.  Archer^  for  the  appellant. 

R.  White,  for  the  plaintiflf  ia  error. 

/.  0.  Pendleton,  for  the  defendant  in  error. 

Brannon,  J.  This  was  an  action  of  trespass  on  the  case,  in 
the  circuit  court  of  Ohio  County,  brought  by  Winfield  S.  Mc- 
Elay  against  the  Ohio  River  Railroad  Company,  resulting  in  a 
verdict  and  judgment  for  the  plaintiflf  for  $539.17,  to  which 
judgment  this  writ  of  error  was  granted,  on  the  petition  of  said 
company. 

An  inspection  of  the  declaration  raises  the  question  whether 
it  states  a  cause  of  action  ex  contractu  or  ex  delicto;  whether  it  ia 
in  assumpsit  on  a  contract  for  transportation,  or  for  tort  for  the 
ejection  of  the  plaintiflf  from  a  car.  It  avers  that  the  defend* 
ant  company  undertook  and  promised  for  certain  hire  and  re- 
ward paid  to  it  to  safely  and  securely  convey  the  plaintiflf  in 
it  cars  from  the  town  of  Ravenswood  to  Wheeling,  and  back 
again  to  Ravenswood,  and  that  the  plaintiflf,  confiding  in  such 
promises  and  undertaking  of  defendant,  did  take  a  seat  as  a 
passenger  in  the  defendant's  car  and  was  conveyed  to  Wheel- 
ing, and  that  afterwards,  still  confiding  in  such  promise  and 
andertaking  of  the  defendant,  he  took  a  seat  as  a  passenger  in 
one  of  its  cars,  to  be  conveyed  back  from  Wheeling  to  Ravens- 
wood; but  the  defendant,  not  regarding  its  promise  and  under- 
taking, but  contriving  to  injure  the  plaintiflf,  did  not  convey 
him  from  Wheeling  to  Ravenswood,  but  neglected  and  refused 
ID  to  do.  Thus  far  the  declaration  seems  to  be  based  on  the 
aontract  of  conveyance  made  by  the  defendant  as  a  carrier 
with  the  plaintiflf.  But  it  then  immediately  avers  that  in- 
Itead  of  so  conveying  the  plaintiflf,  the  defendant,  by  its  ser- 
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vauts,  violently  and  with  great  force  caused  the  plaintiff, 
against  his  will  and  protest,  to  be  ejected  from  said  car,  and  to 
be  pushed  and  hurled  from  it  upon  the  ground,  and  to  be  pre- 
vented from  going  to  Ravenswood  on  that  day,  by  means 
whereof  he  was  compelled  to  walk  a  long  distance  to  a  hotel, 
was  greatly  humiliated  in  his  feelings  and  hurt  in  his  pride 
by  being  exposed  to  other  passengers  on  the  car,  and  was  com- 
pelled to  remain  in  Wheeling  from  his  business  and  home,  and 
to  pay  hotel-bills,  and  spend  three  or  four  dollars  for  telegrams 
sent  to  his  wife,  to  allay  her  uneasiness  on  account  of  his  fail- 
ure to  reach  home  when  expected,  and  to  spend  money  to  pur- 
chase a  ticket  to  reach  home,  and  to  borrow  money  for  that 
purpose;  and  that  his  wife  was  ill,  and  her  alarm  from  his 
failure  to  reach  home  when  expected  injured  her,  and  pro- 
tracted her  illness,  causing  him  to  pay  large  medical  bills,  and 
that  his  business  was  damaged  by  his  detention  from  home, 
and  he  sustained  numerous  other  injuries,  to  his  damage  ten 
thousand  dollars.  The  most  of  this  matter  relates  to  the  tort 
of  ejecting  the  plaintiff  from  the  cars,  and  looking  to  that  as 
the  cause  or  gravamen  of  the  action. 

The  declaration  thus  contains  matter  based  on  the  contract 
and  matter  based  on  the  tort;  and  it  is  somewhat  difficult  to 
say  whether  it  aims  to  state  the  breach  of  the  contract  to  con- 
vey or  the  tort  in  ejecting  him  from  the  car  as  the  gravamen 
of  the  action.  But  it  cannot  be  treated  as  double  in  nature. 
It  must  be  classed  either  as  an  action  ex  contractu  or  ex  delicto. 
The  writ  summons  the  defendant  to  answer  an  action  of  tres- 
pass on  the  case,  and  the  declaration  denominates  the  action 
as  trespass  on  the  case;  and  I  conclude  to  regard  the  state- 
ment of  the  contract  of  conveyance  as  a  passenger  as  matter 
of  inducement  explanatory  of  the  reason  of  the  plaintiff 's  pres- 
ence on  the  car,  and  the  ejection  of  the  plaintiff  from  the  car 
with  force  and  arms  as  the  gravamen  of  the  action,  and  shall 
treat  the  action  as  trespass  on  the  case.  This  classification  of 
the  action  is  necessary  in  passing  on  the  motion  to  exclude  the 
plaintiff's  evidence;  for  if  we  regard  the  declaration  as  in  as- 
tumpsitf  the  evidence  would  go  to  sustain  the  action,  and  the 
motion  to  exclude  it  would  consequently  be  overruled;  but  if 
we  regard  it  as  in  case^  the  evidence  is  not  sufficient  to  sustain 
the  action,  and  the  motion  to  exclude  it  should  have  been  sus- 
tained. 

The  plaintiff's  evidence  shows  that  he  purchased  from  the 
defendant's  agent  at  Ravenswood  what  was  regarded  a  round- 
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trip  ticket  from  Ravenewood  to  Wheeling  and  return,  and 
paid  $7.35  for  it,  and  under  it  went  to  Wheeling,  and  when 
he  started  to  return  to  Ravenswood,  found  that  his  ticket  was 
stamped  on  each  end  from  "  Ravenswood  to  Wheeling,"  in- 
stead  of  being  stamped,  as  it  should  have  been,  on  one  end 
for  passage  from  Ravenswood  to  Wheeling,  and  on  the  other 
from  Wheeling  to  Ravenswood;  that  he  did  not  notice  the 
mistake  when  he  purchased  the  ticket,  and  first  noticed  it 
when  he  boarded  the  train  at  Wheeling  to  return  to  Ravens- 
wood. The  conductor  on  the  train  to  Wheeling  tore  oflF  ono 
end  or  coupon  of  the  ticket,  and  when,  on  his  return,  the 
plaintiff  presented  his  ticket  to  the  conductor,  he  refused  to 
receive  it,  because  it  called  for  a  passage  from  Ravenswood 
to  Wheeling,  not  from  Wheeling  to  Ravenswood,  and  said  ta 
plaintiff:  "  This  ticket  is  no  good.  You  will  have  to  pay  your 
fare,  or  get  off," — and  the  plaintiff  replied,  "I'll  be  damned 
if  I  do."  The  conductor  pulled  the  bell-rope  to  stop  the 
train,  and  as  the  train  was  stopping,  plaintiff  asked  the  con- 
ductor what  was  the  matter  with  the  ticket,  and  he  said  it 
was  not  good.  The  plaintiff  informed  him  that  be  had  come 
up  on  it  the  day  before  with  Conductor  Patrick;  and  the  con- 
ductor. Rice,  then  said,  "  He  gave  you  the  wrong  end,"  and 
said  further,  "You  will  have  to  pay  your  fare."  Plaintiff 
then  said  to  him  that  he  had  no  money,  and  that  if  the  con- 
ductor had  given  him  the  wrong  end  of  the  ticket,  it  was  a 
mistake,  and  it  did  not  cost  any  more  to  take  him  back  than 
to  bring  him  up,  to  which  Conductor  Rice  replied,  "  It  don't 
make  a  damned  bit  of  difference,"  and  that  plaintiff  must 
pay  fare  or  get  off.  When  the  train  stopped,  the  plaintiff 
said:  "If  I  get  off  here,  somebody  will  have  to  pay  for  it  I 
want  to  get  home  on  this  train."  Plaintiff  says  he  then  got 
off  the  train  down  upon  the  street  in  the  city  of  Wheeling. 
He  further  says:  "  Of  course  the  passengers  could  not  hear 
what  was  said  between  the  conductor  and  myself,  and  they 
did  not  know  what  I  was  put  off  for." 

There  is  no  act  of  trespass  shown  by  this  evidence.  There 
is  not  the  slightest  evidence  of  force  or  violence  used  by  any 
of  the  defendant's  employees  upon  the  plaintiff.  He  was  not, 
as  alleged  in  the  declaration,  violently  and  with  great  force 
ejected  and  pushed  and  hurled  from  the  car,  but  walked  from 
it  himself,  without  the  slightest  battery  or  assault  upon  his 
person.  He  does  not  himself  say  so,  and  other  evidences 
make  it  quite  clear  that  no  force  or  violence  was  used.    The 
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evidence  does  show  a  breach  of  the  company's  contract  to 
convey  the  plaintifiF  as  a  passenger,  or  an  agreement  to  sell  a 
different  ticket,  but  not  a  trespass,  for  which  an  action  based 
on  a  tort  can  be  maintained.  It  is  simply  the  case  of  a  re- 
fusal and  failure  to  carry  out  its  contract  of  conveyance,  for 
which  an  action  of  trespass  on  the  case  in  assumpsit  based  on 
that  contract  might  be  maintained.  The  mere  manner  of  his 
expulsion  would  not  sustain  the  action  as  one  based  on  tort. 
The  plaintiff's  evidence  is,  that  the  conductor  "  talked  short " 
to  him,  and  he  to  the  conductor,  and  when  he  was  presenting 
his  views  as  to  the  validity  of  the  ticket,  the  conductor  said, 
"It  don't  make  a  damned  bit  of  difference";  that  he  had  to 
^et  off  or  pay  fare. 

In  the  late  case  in  the  supreme  court  of  North  Carolina 
{Rose  V.  Wilmington  etc.  R.  R.  Co.y  106  N.  C.  168),  an  action 
for  putting  plaintiff  and  her  husband  off  a  train,  it  appeared 
that,  their  ticket  not  being  stamped  as  required,  the  conductor 
told  the  husband  they  must  pay  fare  or  get  off,  and  after- 
wards, at  the  next  station,  said,  in  a  brusque,  decided  man- 
ner, *'  This  is  H.,  if  you  are  going  to  get  off,"  and  they  say- 
ing they  had  no  intention  of  getting  off  unless  ordered,  he 
aaid,  "  Then  I  order  you  off,"  and  they  got  off,  and  returned 
-and  paid  fare,  and  it  was  held  that  the  company  was  not 
liable  for  damages,  though  plaintiff  was  lying  on  pillows,  and 
apparently  an  invalid.  But  had  force  been  used,  if  no  more 
than  was  necessary  to  remove  the  plaintiff  from  the  car,  or  if 
it  be  said  that  actual  force  is  not  necessary  to  sustain  the  ac- 
tion, but  that  threatened  expulsion,  and  departure  of  the  pas- 
senger from  the  car  by  reason  of  it,  shall  stand  in  lieu  of  it,  I 
do  not  think  the  action  can  be  maintained." 

In  Frederick  v.  Marquette  etc.  R.  R.  Co.,  37  Mich.  342,  26 
Am.  Rep.  531,  it  is  said  that  the  uniform  and  universal  prac- 
tice is  for  railroad  companies  to  issue  tickets  with  the  places 
designated  from  and  to  which  the  passenger  is  to  be  carried, 
and  that  these  tickets  are  unhesitatingly  accepted  by  the 
conductor  as  evidence  of  the  contract  between  the  company 
and  passenger,  and  that  the  conductor  has  seldom  any  other 
means  of  ascertaining  or  learning,  within  time  to  be  of  any 
avail,  the  terms  of  the  contract,  unless  he  relies  on  the  state- 
m^t  of  the  passenger,  contradicted  perhaps  by  the  ticket, 
And  that  there  will  be  cases  where  a  ticket  is  lost,  or  where, 
by  mistake,  the  wrong  ticket  was  delivered  to  the  passenger, 
and  he  will  be  obliged  to  pay  his  fare  a  second  time  to  pur- 
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Bue  his  journey,  and  if  he  is  unable  to  do  so,  great  delay  and 
injury  may  result.  Such  delay  and  injury  would  be  the  nat- 
ural result  of  the  loss  of  the  ticket  or  breach  of  the  contract, 
but  would,  in  part  at  least,  be  in  consequence  of  the  pecuniary 
circumstances  of  the  party;  that  such  cases  are  exceptional, 
and  however  unfortunate  the  party  who  is  so  situated,  yet  no 
rule  has  ever  been  devised  that  would  not  at  times  injuri- 
ously aflTect  those  it  was  designed  to  accommodate.  The 
judge  then  asks:  "  How,  then,  is  the  conductor  to  ascertain 
the  contract  entered  into  between  the  passenger  and  the  rail- 
road company,  where  a  ticket  is  purchased  and  presented  to 
him?  Practically,  there  are  but  two  ways,  —  one,  the  evi- 
dence afforded  by  the  ticket;  the  other,  the  statement  of  the 
passenger,  contradicted  by  the  ticket.  Which  should  govern? 
....  There  is  but  one  rule  which  can  safely  be  tolerated 
with  any  decent  regard  to  the  rights  of  railroad  companies 
and  passengers  generally.  As  between  the  conductor  and 
passenger  and  the  right  of  the  latter  to  travel,  the  ticket  pro- 
duced must  be  conclusive  evidence;  and  he  must  produce  it, 
when  called  upon,  as  the  evidence  of  his  right  to  the  seat  he 
claims.  Where  a  passenger  has  purchased  a  ticket,  and  the 
conductor  does  not  carry  him  according  to  its  terms,  or  if  the 
company,  through  the  mistake  of  its  agent,  has  given  him 
the  wrong  ticket,  so  that  he  has  been  compelled  to  relinquish 
his  seat,  or  pay  his  fare  a  second  time  in  order  to  retain  it, 
he  would  have  a  remedy  against  the  company  for  a  breach  of 
the  contract;  but  he  would  have  to  adopt  a  declaration  differ- 
ing essentially  from  the  one  resorted  to  in  this  case." 

In  that  case  the  passenger  had  paid  to  a  point  beyond  that 
called  for  by  the  ticket,  and  refusing  to  pay  fare,  was  ejected, 
and  was  denied  a  recovery  in  an  action  on  the  case.  The  prin- 
ciple enunciated  in  this  case  in  Michigan,  that  as  between  the 
passenger  and  the  conductor  the  ticket  is  the  conclusive  evi- 
dence of  the  passenger's  rights,  is  sustained  in  several  well- 
considered  cases:  Townsend  v.  New  York  etc.  R.  R,  Co.,  56  N.  Y. 
295;  15  Am.  Rep.  419;  opinion  by  Chief  Justice  Cooley  in 
Hvfford  V.  Qrand  Rapids  etc.  R'y  Co.,  53  Mich.  118;  Chicago 
etc.  R.  R.  Co.  V.  Oriffin,  68  111.  499;  McClure  v.  Philadelphia 
etc.  R.  R.  Co.,  34  Md.  532;  6  Am.  Rep.  345;  Shellon  v.  Lalce 
Shore  etc.  Ry  Co.,  29  Ohio  St.  214;  Downs  v.  New  York  etc.  R.  R, 
Co.,  36  Conn.  287;  4  Am.  Rep.  77;  Petrie  v.  Pennsylvania  R.  /?• 
Co.,  42  N.  J.  L.  449;   Yorton  v.  Milwaukee  etc.  R'y  Co.,  54  Wis. 
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234;  41  Am.  Rep.  23;  Bradshaw  v.  South  Boston  R.  R.  Co.,  135 
Mass.  407;  46  Am.  Rep.  481. 

In  the  Ohio  case  of  Shelton  v.  Lake  Shore  etc.  Ry  Co.,  29  Ohio 
St.  214,  it  was  held  that  the  fact  that  a  ticket  had  been  pur- 
chased, which  was  afterwards  wrongfully  taken  up  by  a  con- 
ductor on  one  train,  will  not  relieve  a  passenger  from  the  duty  of 
buying  a  ticket  or  paying  fare  on  another  train  of  the  defend- 
ant, and  that  in  such  case  the  right  of  action  would  be  for 
wrongfully  taking  up  the  ticket,  and  not  for  removal  from  the 
train  for  failure  to  pay  fare. 

In  the  Illinois  case  above  cited  {Chicago  etc.  R.  R.  Co.  v. 
Griffin,  68  111.  499),  it  was  held  that  if  a  passenger  pay  fare  to 
a  certain  station,  and  the  agent  inadvertently  give  him  a  ticket 
to  an  intermediate  station,  the  demand  of  a  second  fare  will 
be  a  breach  of  the  implied  contract  on  the  part  of  the  company 
to  carry  him  to  the  proper  station.  By  paying  a  second  time, 
his  action  will  be  as  complete  as  if  he  resist  the  demand  and 
suflfer  himself  to  be  ejected;  and  his  ejection  will  add  noth- 
ing to  his  cause  of  action.  It  is  his  duty  to  pay  the  second 
fare;  and  if  the  company  fail  to  make  reparation,  he  can 
maintain  his  appropriate  action.  This  case  recognizes  the 
contract  as  the  proper  ground  of  action:  Hall  v.  Memphis  etc. 
R*y  Co.,  9  Fed.  Rep.  585. 

In  Yorton  v.  Milwaukee  etc.  R'y  Co.,  54  Wis.  234,  41  Am. 
Rep.  23,  the  passenger  desiring  to  stop  over,  and  having  the 
right  to  a  stop-over  ticket,  was  given  instead  a  trip-check, 
through  the  conductor's  fault.  It  was  held  that  a  second  con- 
ductor may  demand  additional  fare,  and  may,  on  refusal  to 
pay,  eject  the  passenger  from  the  train,  using  no  unnecessary 
force,  and  that  such  ejection  will  be  no  ground  of  recovery 
against  the  company,  though  it  will  be  liable  for  the  fault  of 
the  first  conductor. 

In  Townsend  v.  New  York  etc.  R.  R.  Co.,  56  N.  Y.  295,  15 
Am.  Rep.  419,  it  was  held  that  a  regulation  of  a  railroad  com- 
pany requiring  passengers  to  present  evidence  to  the  conductor 
of  a  right  to  a  seat,  or  pay  fare,  is  reasonable,  and  for  non- 
compliance a  passenger  may  be  put  ofi',  and  the  wrongful  tak- 
ing of  the  passenger's  ticket  by  a  conductor  of  a  previous  train, 
on  which  the  passenger  had  performed  part  of  his  journey, 
does\iot  exonerate  him  from  compliance  with  the  regulation, 
and  that  for  the  wrongful  act  of  the  former  conductor  the 
company  is  liable.  It  does  not  justify  the  passenger  in  vio- 
lating the  company's  lawful  regulation  on  another  train. 
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In  Hibhard  v.  New  York  etc.  R.  R.  Co.,  15  N.  Y.  455,  it  was 
held  that  a  passenger  who  had  a  ticket  in  his  pocket,  and  had 
exhibited  it  once  to  the  conductor,  and  refused  to  exhibit  it 
again  when  called  on,  was  properly  ejected  for  refusing  to  ex- 
hibit his  ticket. 

Here  the  plaintiff  had  a  ticket  not  good  for  the  trip  he  was 
making,  and  declined  to  pay  fare.  He  cannot  maintain  an 
action  for  ejectment  or  a  threatened  ejectment  from  the  train, 
but  must  look  to  the  breach  of  contract,  or  the  act  of  receiving 
money  for  the  round  trip  and  giving  a  wrong  ticket.  If  the 
passenger  have  a  ticket  good  for  the  passage,  and  the  con- 
ductor should  refuse  to  recognize  it,  and  expel  the  passenger, 
the  act  would  be  a  tort,  and  an  action  as  for  a  tort  could  be 
maintained.  Judge  Cooley  said,  in  Hufford  v.  Grand  Rapids 
etc.  R'y  Co.,  53  Mich.  118,  that  all  the  judges  of  the  Michigan 
supreme  court  agreed  that  if  the  ticket  was  apparently  good, 
the  passenger  need  not  leave  the  car.  But  here  the  ticket  was 
very  apparently  not  good.  Therefore  the  motion  of  the  defend- 
ant to  reject  plaintiff's  evidence  as  not  sustaining  his  action 
should  have  been  sustained,  not  overruled.  As  the  evidence 
should  have  been  excluded,  it  becomes  unnecessary  to  pass  on 
the  instructions.  The  judgment  is  reversed,  the  verdict  of  the 
jury  set  aside,  and  the  case  is  remanded  for  a  new  trial  in 
accordance  with  principles  herein  indicated. 


Railkoaos  —  Damaqis  tor  WaoNarciXT  EjEOTiiro  PASSsiraKB.  — rWher* 
a  passenger  has  lost  bis  ticket,  aad  has  given  evidenoa  of  the  fact  to  the  coa> 
doctor,  who  thereapoa  ejects  him  without  violence,  be  may  recover  conipen« 
■atory  damages,  but  not  exemplary:  Pullman  etc  Co.  v.  Reed,  75  III.  125;  20 
Am.  Rep.  232.  Punitive  damages  may  be  awarded  for  unlawfully  expelling 
a  passenger  from  a  train,  but  the  circumstances  should  be  considered:  Oeorgia 
R.  R.  etc  Co.  V.  Enkew,  86  Oa.  641 ;  22  Am.  St.  Rep.  490,  and  note;  Oeorgia 
B.  R.  etc  Co.  V.  Douglierty,  86  Ga.  744;  22  Am.  St.  Rep.  499;  Head  v.  Oeor- 
gia etc  R'y  Co.,  79  Ga.  358;  11  Am.  St.  Rep.  434,  and  note;  Pennsylvania  Co, 
V.  Bray,  125  Ind.  229.  Peabody  v.  Oregon  R'y  etc  Co.,  21  Or.  121,  is  a  case 
in  which  it  is  held  that  if  one  had  not  the  proper  ticket  entitling  him  to  1m 
en  the  train,  and  did  not  leave  when  ordered  to  do  so^  be  cannot  recover  for 
•a  ejeotioa  therefroub 
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Dent  v.  Pickens. 

[34  Wist  Vikoinia,  210.] 

Plkadino  —  MASRiAaB,  Acriox  for  Breach  ow  Promisx  or.  —  The  sa- 
duction  of  plaintiff  by  defendant  may  be  proved  in  an  action  for  a  breach 
of  promise  to  marry,  though  not  alleged  in  the  complaint. 

Marriagi — Damages  for  Breach  of  Promise  of.  —  Evidence  of  the 
Wealth  of  defendant  is  adnuHsible,  in  an  action  for  a  breach  of  promise 
to  marry,  for  the  purpose  of  showing  the  loss  which  the  plaintiff  had  sus- 
tained from  the  non-fulfillment  of  the  contract;  but  as  no  evidence  should 
be  received  of  any  fact  tending  to  aggravate  or  diminish  damages,  occur* 
ring  after  the  commencement  of  the  action,  evidence  of  the  defendant's 
financial  condition  at  the  time  of  the  trial  should  be  rejected,  unless  fol- 
lowed by  testimony  connected  with  his  previous  circumstances. 

Evidence  of  the  Plaintiff's  Gk)0D  Refctation  ia  admissible,  in  an  action 
for  a  breach  of  promise  to  marry,  if  the  defendant  haa  previously  intro- 
duced  evidence  intended  to  cast  a  cloud  on  her  character. 

Evidence  that  a  Witness  has  Heard  that  the  defendant  haa  married 
since  the  commencement  of  an  action  against  him  for  the  breach  of  his 
promise  to  marry  plaintiff  is  not  admissible  in  such  action,  both  because 
it  is  hearsay,  and  because  evidence  of  matters  occurring  after  the  insti* 
tution  of  suit  cannot  be  admitted  to  aggravate  damages. 

Appellate  Practice.  —  If  Improper  Evidence  has  been  Admitted,  and 
the  court  is  not  able  to  say  that  it  did  not  injure  the  appellant,  the  verdict 
must  be  set  aside. 

/.  /.  Davis,  J.  Bassell,  and  Dayton  and  Dayton,  for  the  ap- 
pellant. 

/.  H.  Woods  and  S.  V.  Woods,  for  the  appellee. 

Lucas,  P.  This  was  an  action  of  assumpsit  for  breach  of 
marriage  promise,  brought  by  the  plaintiflF  in  the  circuit  court 
of  Barbour  County.  The  jury  found  for  the  plaintiff,  and 
awarded  her  damages  to  the  amount  of  ten  thousand  dollars. 
The  defendant  moved  to  set  aside  the  verdict  and  for  a  new 
trial,  but  the  court  overruled  his  motion,  and  gave  judgment 
against  him  in  accordance  with  the  finding  of  the  jury.  Nine 
bills  of  exceptions  were  reserved  during  the  trial,  involving 
sundry  interesting  questions  of  law,  which  we  will  now  pro- 
ceed to  consider. 

The  first  assignment  of  error  in  this  case  is,  that  the  circuit 
court  overruled  the  demurrer  to  the  declaration.  No  defect  in 
the  declaration,  which  seems  to  be  in  the  usual  form,  has  been 
pointed  out  in  the  petition  or  brief  of  counsel,  and  I  see  no 
valfi  objection  to  its  sufficiency. 

The  second  objection  to  the  action  of  the  circuit  court  which 
I  shall  notice  is  the  admission  of  evidence  proving  the  seduc- 
tion of  the  plaintiff  by  the  defendant,  nothing  of  the  kind 
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having  been  alleged  in  the  declaration.  Upon  the  question, 
that  in  an  action  for  breach  of  promise,  seduction,  when 
averred  in  the  declaration,  may  be  proved,  this  court  has  al- 
ready decided:  McKimey  v.  Squires,  32  W.  Va.  41.  In  that 
case,  however,  the  seduction  was  distinctly  averred  in  the 
complaint.  The  more  difficult  question  is,  whether  such  proof 
can  be  admitted  where  there  has  been  no  such  averment. 
Upon  this  question  there  is  a  conflict  of  authorities.  Those 
who  hold  such  averment  a  necessary  prerequisite  go  upon  the 
well-settled  doctrine  that  two  causes  of  action  cannot  be  com- 
bined and  prosecuted  in  one  fiuit,  and  that  any  special  cir- 
cumstance in  aggravation  of  damages  should  be  alleged  in 
the  declaration.  The  other  and  weightier  class  of  authori- 
ties proceed  upon  the  idea  that  when  a  contract  for  future 
marriage  has  been  entered  into,  the  relation  between  the  par- 
ties is  in  the  nature  of  a  trust,  and  that  the  seduction  of  the 
female,  while  thus  engaged,  is  in  itself  a  breach  of  the  promise 
of  marriage,  which  is  held  to  embrace  an  obligation  and  un- 
dertaking to  protect  and  respect  until  the  marriage  is  lawfully 
consummated;  hence  the  evidence  of  seduction  is  admitted 
(whether  directly  averred  or  not  in  the  declaration)  as  proof 
of  the  violation  of  his  promise  by  the  defendant:  See  3  Suth- 
erland on  Damages,  316,  317;  2  Sedgwick  on  Damages,  147, 
and  notes. 

Various  exceptions  were  taken  upon  the  trial  to  the  admis- 
sion of  certain  testimony  as  to  the  pecuniary  condition  or 
wealth  of  the  defendant.  That  offered  upon  this  subject  by 
the  plaintiff  all  tended  to  prove  the  estate  of  the  defendant  at 
the  time  of  his  breach  of  promise,  or  during  the  time  when  he 
might  reasonably  have  been  expected  to  fulfill  it  Although 
some  of  it  consisted  of  instruments  executed  after  suit  was 
instituted,  yet  those  instruments  contained  admissions  by  the 
defendant,  who  executed  them,  throwing  light  upon  his  pecu- 
niary condition  during  the  period  named  and  before  suit.  Such 
testimony  is  admissible  for  the  purpose  of  showing  the  loss 
which  the  plaintiff  has  sustained  by  the  non-fulfillment  of  the 
contract.  The  jury  should  take  into  consideration  the  rank 
and  condition  of  the  parties  and  the  pecuniary  standing  of  the 
defendant,  as  tending  to  illustrate  the  advantage  which  the 
plaintiff  would  have  secured  by  the  marriage:  See  Riddle  v. 
MeOinnis,  22  W.  Va.  253;  3  Sutherland  on  Damages,  323;  Clem 
V.  Holmes,  33  Gratt.  726;  36  Am.  Rep.  793.  The  general  rule, 
however,  in  all  such  cases  is,  that  no  evidence  can  be  given  of 
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any  fact  having  ft  tendency  to  aggravate  or  diminish  the  dam- 
ages, which  has  occurred  after  the  commencement  of  the  suit. 
This  rule  would  properly  preclude  evidence  of  the  defendant's 
pecuniary  condition  at  the  time  of  trial,  unless  followed  up 
by  testimony  connecting  it  with  his  previous  circumstances. 
Hence  there  was  no  error  in  excluding  such  evidence  from  the 
jury. 

Neither  did  the  court  err  in  admitting  evidence  of  plaintiff's 
good  character,  because  the  defendant  had  previously  intro- 
duced certain  letters,  and  marked  and  examined  the  plaintiff 
upon  certain  passages  thereof  intended  to  cast  a  cloud  upon 
her  character;  and  character,  when  attacked,  can  always  be 
sustained  by  reputation,  and  seldom  in  any  other  way.  The 
rule  that  nothing  is  admissible  in  aggravation  of  damages 
occurring  after  suit  commenced,  as  laid  down  by  Mr.  Sedg- 
wick (2  Sedgwick  on  Damages,  150),  is  subject  to  the  excep- 
tion that  the  nature  of  the  defense  at  the  trial  may,  in  certain 
instances,  aggravate  the  damages:  3  Sutherland  on  Damages, 
320.  But  I  know  of  no  exception  to  the  rule  that  would  ren- 
der admissible  the  evidence  excepted  to  by  the  defendant,  as 
set  out  in  his  eighth  bill  of  exceptions.  The  court  permitted 
the  plaintiff  to  introduce  a  witness,  who,  in  reply  to  the  question 
whether  the  defendant  was  married  or  not,  answered:  "  I  heard 
he  was  married  since  this  suit  was  brought."  This  testimony 
was  objected  to,  and  should  have  been  excluded  as  objection- 
able in  a  double  aspect:  1.  It  was  hearsay;  and  2.  It  was  a 
violation  of  the  rule  laid  down  above.  Another  witness  was 
allowed  to  testify  that  the  defendant  "  was  reported  to  be  mar- 
ried to  Miss  Minnie  Coburn."  Now  Miss  Coburn's  name 
figures  to  a  considerable  extent  in  the  correspondence  between 
plaintiff  and  defendant,  as  introduced  on  the  trial;  and  this 
evidence,  embraced  in  the  eighth  bill  of  exceptions  respecting 
the  defendant's  subsequent  marriage,  may  have  influenced 
the  jury  in  estimating  the  damage  as  placing  defendant's  con- 
duct in  a  more  deceitful  and  unfavorable  light.  It  is  impos- 
sible for  us  to  say,  therefore,  that  the  defendant  may  not  have 
been  injured  by  the  failure  to  exclude  this  improper  evidence, 
and  on  this  ground  the  verdict  must  be  set  aside,  and  the 
judgment  of  the  circuit  court  reversed:  See  Taylor  v.  Balti- 
more eifi,  R.  R.  Co.,  33  W.  Va.  40.  Having  reached  this  con- 
clusion, it  is  unnecessary,  and  would  be  improper,  to  pass  on 
the  question  as  to  whether  the  damages  awarded  were  ex- 
cessive. 

Reversed, 
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Marriaos  and  Ditorck — Breach  or  Prohisb  or  Marriaok  —  Evi- 
DENOK  —  Seduction.  —  Evidence  of  plaintiff's  sednction  by  the  defendant 
ia  admissible  in  an  action  for  breach  of  promise  to  marry:  Daggett  r.  WalliKt, 
75  Tex.  352;  16  Am.  St  Rep.  908,  and  note;  Kurtt  r.  Frank,  76  Ind.  594; 
40  Am.  Rep.  275.  This  evidence  is  admissible  in  aggravation  of  damages: 
McKimey  v.  Squires,  32  W.  Va.  41;  MuMelman  r.  Barker,  26  Neb.  738;  Otese 
r.  Schultz,  69  Wis.  621;  Bird  y.  Thompaon,  96  Mo.  424;  BenneU  ▼.  Beam,  42 
Mich.  346;  36  Am.  Rep.  442,  and  note. 

Marriage  and  Divorcs  —  Breach  or  Promisr  to  Mabut  —  Evidemob 
or  Detendamt's  Wealth.  —  In  an  action  for  breach  of  promise  to  marry, 
evidence  of  defendant's  wealth  is  admissibls  in  computing  the  damages  suf* 
fered  by  the  plaintiff:  Daggett  v.  Wallace,  75  Tex.  352;  16  Am.  St.  Rep.  908, 
and  note;  Bennett  v.  Beam,  42  Mich.  346;  36  Am.  Rep.  442|  CheUk  r.  Chap- 
man,  125  N.  Y.  214;  Olten  r.  Solveaon,  71  Wis.  664. 

Marriaob  and  Ditoroe  —  Breach  or  Promise  to  Marrt  —  EyxDENcm. 
—  Where  defendant  is  permitted  to  testify  as  to  rumors  calculated  to  bring 
the  plaintiff  into  disrepute  before  the  jury,  she  may  introduce  evidence  as  to 
her  good  character  for  virtue  and  chastity:  Jone»  t.  Layman,  123  Ind.  569. 


Thomas  v.  Town  of  Grafton. 

[84  West  Virginia.  282.] 

BxBounoN.  —  Fob  a  Levt  on  the  Goods  of  a  Stranger  to  the  writ  th« 
execution  creditor  is  not  liable,  unless  he  was  present  at  such  levy,  or 
otherwise  directed,  aided,  or  abetted  it.  This  rule  was  held  applicable 
where  the  judgment  creditor  was  a  municipal  corporation,  and  the  net 
proceeds  of  the  sale  were  paid  to  the  mayor,  though  it  was  further  held 
that  such  proceeds  might  be  recovered. 

Municipal  Corporation.  —  A  Town  Sergeant  in  Levtinq  Execution 
IN  Favor  or  the  Town  is  not  performing  a  corporate  function,  nor 
acting  as  its  servant,  and  therefore  the  town  is  not  answerable  for  hia 
levying  on  the  property  of  a  stranger  to  the  writ. 

W.  H.  Dent,  for  the  plaintiflF  in  error. 

No  appearance  for  the  defendant  in  error. 

Lucas,  P.  The  mayor  of  the  town  of  Grafton  having  im- 
poeed  fines  upon  one  A.  Thomas,  executions  therefor  went  into 
the  hands  of  the  town  sergeant,  who  levied  them  upon  certain 
personalty  claimed  by  Phoebe  Thomas  as  her  separate  prop- 
erty, and  having  kept  said  property  for  a  considerable  period 
sold  it  at  a  depreciated  value.  Phcebe  Thomas  brought  suit 
against  the  town  before  a  justice,  and  a  jury  being  demanded, 
they  rendered  a  verdict  for  $250,  and  the  justice  gave  judg- 
ment accordingly.  The  town  then  applied  to  the  circuit  court 
of  Taylor  County  for  a  writ  of  certiorari,  which  was  refused. 

The  law  is  well  settled  that  an  action  of  trover  and  conver- 
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eion  can  be  maintained  against  a  sheriff  or  other  oflBcer,  who, 
having  an  execution  against  A,  seizes  and  converts  the  prop- 
erty of  B:  Wustland  v.  Potterfield,  9  W.  Va.  438.  But  in  order 
to  make  the  execution  creditor  liable,  he  must  have  been  pres- 
ent at  the  levy  and  seizure,  or  otherwise  have  directed,  aided, 
or  abetted  the  same:  Collins  v.  Mann,  15  W.  Va.  171;  Cooley 
on  Torts,  458,  with  notes;  Addison  on  Torts,  sec.  712. 

In  the  present  case,  I  do  not  find  any  suflBcient  evidence  of 
such  direction  or  connivance  on  the  part  of  the  defendant,  the 
town  of  Grafton.  The  only  evidence  on  the  subject  is  the 
testimony  of  the  town  sergeant,  as  follows:  "I  was  sergeant 
of  the  town  of  Grafton  for  the  year  1882,  and  had  executions 
against  Doc.  A.  Thomas  for  fines  imposed  by  the  mayor,  by 
virtue  of  which  I  levied  on  the  following  property,  to  wit, 
eleven  sacks  of  flour,  one  show-case  and  contents,  five  part 
boxes  of  tobacco,  one  barrel  of  cider,  one  barrel  of  sugar,  one 
keg  of  lard,  one  lot  of  brooms,  twenty-seven  candy  jars,  fifty 
pounds  of  coffee,  all  of  which  Mrs.  Thomas,  the  plaintiff, 
claimed,  but  I  levied  on  it  as  the  property  of  Doc.  A.  Thomas, 
I  kept  the  property  for  a  long  time  in  the  building  of  Thomas 
McGraw,  occupied  by  Phoebe  Thomas  as  a  storehouse,  and 
for  which  the  town  afterwards  paid  the  rent.  Some  of  the 
town  authorities  instructed  me  to  sell  the  property,  but  I  do 
not  remember  who,  and  I  sold  it  and  turned  the  proceeds, 
after  deducting  costs  and  expenses,  over  to  John  W.  Deck, 
mayor  of  the  town." 

Cross-examined:  "After  deducting  the  costs,  I  paid  John 
W.  Deck  from  forty-five  to  forty-seven  dollars.  The  goods 
levied  on  brought  from  fifty-one  to  fifty-two  dollars  at  publio 
auction,  after  notice  of  sale.  I  offered  to  return  the  property 
to  Mrs.  Thomas  before  sale,  but  she  would  not  receive  it  at 
that  time.     Mrs.  Thomas  had  notice  of  sale." 

"  Some  of  the  town  authorities  "  is  a  very  vague  and  loose 
expression,  and  cannot  by  any  sort  of  intendment,  however 
liberal,  be  made  to  amount  to  proof  that  the  council  of  the 
town,  or  even  its  chief  executive  oflficer,  the  mayor,  ever  di- 
rected this  seizure  or  sale.  The  sergeant,  being  cross-exam- 
ined, testified  that  he  sold  the  property  seized,  and  turned 
overKhe  net  proceeds,  amounting  to  forty-seven  dollars,  to  the 
mayor.  For  this  amount,  in  any  action  ex  contractu,  for 
money  had  and  received,  there  can  be  no  doubt  the  town 
would  be  liable.  But  this  liability  would  not  support  the 
present  verdict,  which  was  for  $250. 
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There  is  another  view,  which  counsel  for  the  defendant  in 
error  have  advanced,  which  it  is  proper  to  dispose  of,  slvA  that 
is,  that  the  illegal  seizure  by  the  town  sergeant  was  an  act 
for  which  his  superior,  the  town  itself,  was  responsible.  But 
it  will  be  observed  that  for  the  purposes  of  executing  writs  the 
sergeant  is  not,  strictly  speaking,  a  "municipal  officer,"  but 
is  acting  rather  as  a  civil  officer  of  the  state,  just  as  a  con- 
stable or  sheriflF.  Many  officers  occupy  this  double  relation. 
"  In  this  country,"  says  Mr.  Dillon,  "  the  officers  of  municipal 
corporations  are  in  many  respects  public  officers,  being  charged 
by  legislative  enactment  with  duties  which  concern  both  the 
corporation  and  the  public  at  large":  1  Dillon  on  Municipal 
Corporations,  sec.  237  (1876).  The  sergeant,  in  serving  a  sum- 
mons or  levying  an  execution,  which  runs  in  the  name  of  the 
state,  cannot  be  said  to  be  performing  any  corporate  functions, 
nor  to  be  acting  as  a  servant  of  the  municipal  corporation: 
See  Const.  W.  Va.,  art.  2,  sec.  8.  The  code  recognizes  a  town 
sergeant  as  a  public  officer,  and  provides,  in  the  chapter  on 
justices  and  constables,  that  "when,  for  any  cause,  it  is  unfit 
for  an  execution  or  order  of  sale  to  be  directed  to  a  constable, 
it  may  be  directed  to,  the  sherifiF  or  sergeant  of  a  town  or  vil- 
lage ":  Code,  c.  50,  sec.  136.  We  hold,  therefore,  that  in  levy- 
ing and  enforcing  this  execution,  the  sergeant  was  acting,  not 
as  a  municipal  officer  strictly,  but  as  a  public  civil  officer,  and 
hence  the  doctrine  of  respondeat  superior  has  no  application: 
See  Fry  v.  Albemarle  Co.,  86  Va.  195;  19  Am.  St.  Rep.  879, 
cited  in  a  note  to  section  963,  Dillon  on  Municipal  Corpora- 
lions  (1890). 

In  accordance  with  the  views,  and  for  the  reasons  above  set 
out,  we  think  the  circuit  court  erred  in  refusing  the  writ  of 
wrtiorari;  and  its  judgment  in  that  matter  is  reversed,  and  it 
^s  ordered  that  said  circuit  court  do  issue  the  writ  as  prayed 
for  in  the  petition,  and  do  hear  and  determine  the  matter  at 
its  own  bar,  as  provided  by  chapter  110  of  the  code  of  1887. 
The  summons  in  the  justice's  court  having  issued  "for  the 
recovery  of  money  for  the  conversion  of  personal  property," 
should  the  evidence  establish  that  any  of  the  proceeds  of  prop- 
el ty  properly  belonging  to  the  plaintiff  was  received  by  the 
defendant,  the  town  of  Grafton,  its  mayor  or  treasurer,  I  see 
no  reason  why  the  circuit  court  should  not  give  judgment  for 
the  name  in  this  proceeding,  as  above  indicated. 

Cause  reversed  and  remanded. 
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Execution  —  Liability  op  Jcdqmknt  Creditor  for  Officer's  Levy  on 
Wrong  Property.  —  Where  an  ofiScer  levies  npoa  exempt  property,  the 
judgment  creditor  will  not  be  responsible  when  he  is  not  present  and  neither 
directs  nor  assents  to  the  levy:  Ruaadl  v.  Walker,  150  Mass.  631;  15  Am.  St. 
Rep.  239,  and  note;  Lenta  v.  Chambers,  5  Ired.  587;  44  Am.  Dee.  63,  and 
note;  note  to  KUtridge  v.  Breaud,  39  Am.  Dec.  512. 

Municipal  Corporations  —  Liability  fob  Acts  of  Aobnts.  —  A  mnni- 
eipal  corporation  is  not  liable  for  the  misconduct  or  omissions  of  the  agents 
employed  to  carry  out  its  political,  discretionary,  and  legislative  functions. 
The  rule  is  otherwise,  when  such  agents  are  in  the  discharge  of  ministerial 
or  specified  duties  assumed  in  consideration  of  privileges  conferred  by  the 
municipal  charter:  Richmond  v.  Long,  17  Gratt  375;  94  Am.  Dec.  461,  and 
note.  A  municipal  corporation  is  liable  for  the  seizure  by  its  officers  of  prop* 
erty,  in  pursuance  of  its  ordinances,  when  such  seizure  has  been  vitiated  by 
the  subsequent  conduct  of  its  officers:  Baumgard  ▼.  Mayor,  9  La.  119;  29 
Am.  Deo.  437,  and  note. 


Williamson  v.  Newport   News   and  Mississippi 

Valley  Company. 

[34  West  Vikginia,  657.] 

Pbaoticb. — Demurrer  to  Evidence  admits  all  that  may  b«  reasonably 
inferred  from  the  evidence  given  by  the  adverse  party,  and  waives  all 
evidence  in  conflict  therewith,  or  the  credibility  of  which  is  impeached, 
and  all  inferences  from  the  evidence  of  the  party  demurring  which  do 
not  necessarily  follow  from  it. 

Railway  Corporations  —  Assumption  of  Risks  by  Employees.  —  An  em- 
ployee accepting  service  on  a  railway,  with  knowledge  of  the  character 
and  position  of  structures  from  which  he  is  liable  to  receive  injury,  can« 
not  call  upon  his  employer  to  make  alterations  to  secure  his  greater 
safety,  nor  to  respond  in  damages  for  injuries  received  from  his  want  of 
care  while  passing  under  or  through  such  structures. 

Railway  Corporations.  — If  a  Bkidqe  or  Tunnel  through  which  a  brake- 
man  must  pass  is  too  low  to  permit  his  passage  in  safety  while  standing 
upright  on  the  car,  and  he  is  warned  of  this  fact  at  or  before  he  entered 
into  the  service  of  the  corporation,  he  cannot  recover  damages  because 
of  injuries  inflicted  upon  him  by  such  bridge  or  tunnel  by  his  coming  in 
contact  with  it  when  standing  upright  on  the  car. 

L.  N.  Tavenner,  Vinson  and  McDonald^  and  Qibson  and 
Michie,  for  the  plaintiff  in  error. 

Simma  and  Endow,  for  the  defendant  in  error. 

English,  J.  This  is  a  writ  of  error  to  a  judgment  of  the 
circuit  court  of  Cabell  County,  rendered  on  the  fifteenth  day 
of  March,  1889,  in  an  action  of  trespass  on  the  case,  in  which 
B.  Williamson,  administrator  of  the  estate  of  J.  F.  William- 
son, deceased,  was  plaintiff,  and  the  Newport  News  and  Mis- 
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sissippi  Valley  Company,  a  corporation,  was  defendant.  The 
plaintiff  in  said  action  sought  to  recover  from  the  defendant 
company  damages  to  the  amount  of  ten  thousand  dollars  for 
causing  the  death  of  the  plaintiff's  intestate,  J.  F.  William- 
eon,  by  the  negligence  of  the  said  defendant,  and,  as  tho 
plaintiff  alleges,  without  any  negligence  on  the  part  of  said 
J.  F.  Williamson.  The  case  was  decided  upon  a  demurrer  to 
the  evidence  in  the  court  below,  which  evidence  is  set  forth  in 
the  record,  under  the  rule  of  practice  which  prevails  in  such 
cases;  and  in  considering  the  propriety  of  the  action  of  the 
court  below  in  sustaining  the  demurrer  to  the  evidence,  the 
practice  requires  us  "  to  consider  the  demurrant  as  admitting 
all  that  may  be  reasonably  inferred  by  the  jury  from  the  evi- 
dence given  by  the  other  party,  and  as  waiving  all  the  evidence 
on  his  part  which  contradicts  that  offered  by  the  other  party, 
or  the  credit  of  which  is  impeached,  and  all  inferences  from 
his  own  evidence  which  do  not  necessarily  flow  from  it"t 
Muhleman  v.  National  Ins.  Co.,  6  W.  Va.  508;  Lee^s  Ea^n  v. 
Virginia  etc.  Bridge  Co.^  18  W.  Va.  299;  Allen  v.  BurtUtt,  20 
W.  Va.  46;  and  Oarrett  v.  Ramsey,  26  W.  Va.  345. 

It  appears,  from  an  examination  of  the  evidence  under  this 
rule,  that  the  plaintiff's  intestate  was  employed  by  the  Ches- 
apeake and  Ohio  Railway  Company  for  about  six  months  in 
the  year  1885,  and  that  he  was  employed  by  that  company 
from  the  fourth  day  of  April,  1886,  until  the  12th  of  August, 
1886,  each  time  acting  as  brakeman,  and  that  while  he  was 
so  employed  in  the  year  1886,  he  was  running  on  said  freight 
trains  between  Huntington  and  Cannelton,  West  Virginia; 
that  some  time  in  July,  1886,  said  railway  company  com- 
menced doing  business  in  the  name  of  the  Newport  News  and 
Mississippi  Valley  Company,  and  was  so  operating  said  road 
at  the  time  the  plaintiff  was  injured.  It  also  appears  that  at 
the  time  the  plaintiff  entered  the  service  of  the  Chesapeake 
and  Ohio  Railway  Company,  on  the  4th  of  April,  1886,  that 
he  agreed  to  study  the  rules  governing  employees  on  said  road 
carefully,  to  keep  posted  and  obey  them;  and  on  examination 
at  that  time,  when  asked,  "  Do  you  know  that  bridges,  includ- 
eluding  highway  bridges  and  tunnels,  on  this  line,  are  too  low 
to  clear  a  man  standing  on  a  box-car?"  answered,  '*  Yes."  8o 
far  as  the  employees  of  said  railroad  were  concerned,  ne 
changes  appear  to  have  been  made  in  the  rules,  management, 
and  regulations.  The  name  of  the  company  managing  the 
road  was  changed,  and  the  vouchers  were  paid  them,  after 


Jan.  1891.]     Williamson  v.  Newport  News  etc.  Co.  929 

July,  1886,  by  the   Newport   News  and   Mississippi  Valley 
Company. 

How  the  plaintiflF's  intestate  came  to  his  death  does  not 
aflBrmatively  appear,  but  circumstances  would  seem  to  indi- 
cate that  his  death  ensued  from  coming  in  contact  with  a 
bridge  which  spans  said  railroad  at  a  point  between  Hurri- 
cane and  Milton  stations.  This  is  the  theory  claimed  by  the 
plaintifif,  and  assuming  it  to  be  the  correct  one,  it  appears 
from  the  testimony  of  the  engineer,  Poindexter,  who  was  in- 
troduced by  the  plaintifif,  that  he  saw  the  plaintiflF's  intestate 
at  Hurricane;  that  he  got  up  on  his  engine,  and  set  his  lan- 
tern down,  about  five  o'clock  in  the  morning,  on  the  twelfth 
day  of  August,  by  standard  time,  which  is  twenty-four  min- 
utes faster  than  sun  time,  and  according  to  the  evidence,  it 
would  take  about  twelve  minutes  to  run  from  Hurricane  to- 
the  bridge.  When  the  bridge  was  reached,  then,  it  lacked 
twelve  minutes  by  sun  time  of  being  five  o'clock;  and  the 
court  will  take  judicial  cognizance  of  the  fact  that  on  the  12th 
of  August,  1886,  the  sun  rose  at  that  place  at  seven  minutes 
after  five  o'clock,  so  that  it  lacked  about  nineteen  minutes  of 
sunrise  at  the  time  said  freight  train  passed  under  said  bridge. 
He  did  not  need  his  lantern,  for  the  engineer,  Poindexter,  tes- 
tifies that  he  left  it  sitting  on  the  engine.  He  also  states  that 
it  was  a  damp,  cloudy  morning;  that  the  bridge  was  on  a 
straight  line,  and,  going  west,  it  could  be  seen  for  a  half-mile. 
Mr.  Keasel,  who  was  a  fireman  on  the  train  at  the  time,  testi- 
fies that  plaintiflF's  intestate  said  he  was  going  on  top  of  the 
car;  that  as  he  went  out,  some  cinders  got  in  his  eyes.  He 
Btopped  and  rubbed  them;  then  came  back  down;  then  he 
started  back  again;  that  nothing  was  said  to  him  about  going 
out,  only  he  told  him  to  look  out  for  the  overhead  bridge; 
that  he  said  something  in  reply,  but  witness  did  not  know 
what  it  was;  that  be  got  upon  the  car,  and  stood  for  a  minute 
in  sight;  then  he  disappeared;  and  that  from  his  position  he 
could  see  a  man  on  the  cars  ten  or  fifteen  feet;  that  deceased 
was  found  lying  about  fifteen  feet  from  the  other  end  of  the 
car. 

As  this  unfortunate  accident  occurred  in  the  day-time,  and 
not  at  night,  I  do  not  regard  the  question  as  to  whether  the 
guftds  or  whipping-strings  were  in  proper  order  at  the  time 
the  injury  occurred  as  material,  because  the  ofl5ce  of  these 
guards  is  to  give  warning  of  the  fact  that  a  bridge  is  near 
when  it  cannot  be  seen;  but  if  the  question  was  material,  it 
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is  clearly  shown  by  the  evidence  of  the  plaintiflfs  witness 
Nugent  that  the  guards  were  in  proper  condition  at  the  time 
of  the  accident  It  also  shows  that  said  bridge,  although  not  a 
county  bridge,  was  used  by  the  public,  and  that  a  county  road 
passes  over  it.  The  greater  portion  of  the  rest  of  the  evidence 
bears  upon  the  question  as  to  whether  the  plaintiff's  intestate 
came  to  his  death  by  coming  in  contact  with  said  bridge,  and 
in  my  view  of  the  case,  must  be  regarded  as  immaterial.  The 
plaintifif,  in  his  declaration,  avers  that  the  fact  that  the  bridge 
under  and  through  which  said  train  passed  was  low  and  unsafe 
was  unknown  to  said  J.  P.  Williamson,  but  he  utterly  fails  to 
sustain  said  averment  by  proof;  while,  on  the  contrary,  said 
Williamson  acknowledged  at  the  time  he  took  service  from 
said  company  that  he  knew  that  bridges,  including  highway 
bridges  and  tunnels,  on  this  line  were  too  low  to  clear  a  man 
standing  on  box-cars;  and  at  the  very  time  he  was  approach- 
ing the  bridge  where  he  lost  his  life,  the  witness  Keasel  called 
his  attention,  and  told  him  to  look  out  for  the  low  bridge. 
How  this  unfortunate  accident  occurred  must,  to  some  extent, 
always  remain  a  subject  of  conjecture.  The  evidence  discloses 
that  when  he  left  the  engine  to  go  on  top  of  the  cars,  some 
cinders  got  in  his  eyes;  that  he  stopped,  and  rubbed  them; 
then  came  back  down;  then  he  started  back  again;  that  he 
got  on  top  of  the  car,  and  stood  for  a  minute  in  sight;  then 
he  disappeared.  He  may  have  gotten  more  cinders  in  his 
eyes.  At  any  rate,  he  was  delayed  in  returning  to  the  engine, 
and  rubbing  his  eyes,  and  standing  again  for  a  minute,  after 
he  reached  the  top  of  the  cars  again.  And  all  this  time  the 
train  was  rushing  on  towards  the  bridge  on  a  down  grade,  with 
no  brakes  applied;  although  Mr.  Poindexter,  when  asked,  "At 
what  point  was  it  the  duty  of  the  brakeman  to  put  on  brakes  7" 
replied,  "  Generally  about  a  mile  beyond  the  bridge  ";  mean- 
ing, as  I  suppose,  east  of  the  bridge,  as  he  was  testifying  in 
Huntington.  The  train  was  running  towards  the  bridge,  and, 
as  a  matter  of  course,  the  smoke  and  cinders  from  the  engine 
would  be  between  said  Williamson  and  the  bridge;  and  suffer- 
ing from  the  cinders  which  had  lodged  in  his  eyes,  it  is  but 
natural  to  suppose  he  would  turn  his  side  or  his  back  to  the 
smoke,  and  in  this  manner  he  failed  to  look  out  for  the  bridge, 
and  was  prostrated  by  it  Be  this,  however,  as  it  may,  the 
question  presented  for  our  consideration  and  determination  is, 
whether,  under  the  circumstances  detailed  in  the  evidence,  the 
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■court  below  acted  properly  in  sustaining  the  demurrer  to  the 
■evidence. 

In  the  case  of  Sheeler's  AdmW  v.  Chesapeake  etc.  R.  R.  Co.,  81 
Va.  188,  59  Am.  Rep.  654,  there  was  but  one  count  in  the  dec- 
laration, the  gravamen  of  which  was,  that  the  deceased,  a  fire- 
man in  the  employment  of  the  defendant  company,  lost  his  life 
•while  in  the  discharge  of  his  duty  as  such  fireman  by  reason 
of  the  defendant's  negligent  and  careless  construction,  at  a 
point  in  the  line  of  its  road,  of  a  bridge,  the  upright  sides  of 
•which  were  not  sufiiciently  distant  from  the  engines  and  cars, 
when  passing  over  same,  to  allow  and  permit  the  plaintiflf's 
intestate,  as  such  fireman,  to  properly  discharge  his  duties  as 
fireman  without  incurring  unreasonable  risk  and  danger  to  his 
life  and  limbs;  and  also  that  by  reason  of  the  defendant's  care- 
lessness and  negligence  in  not  properly  constructing  said 
bridges,  and  the  upright  sides  thereof,  etc.,  the  plaintifi^s  intes- 
tate, while  in  the  faithful  discharge  of  his  duty  to  said  defend- 
ant, was  thrown  against  a  certain  bridge,  and  the  upright  sides 
thereof,  etc.,  and  was  killed  by  means  thereof;  and  it  was  also 
averred  that  he  did  not  know,  and  had  no  means  of  knowing, 
of  the  defects  and  dangers  of  said  bridge,  although  the  same 
were  well  known  to  the  defendant.  It  appears  from  the  evi- 
dence in  the  case  that  Sheeler,  without  orders  and  unneces- 
sarily, got  down  on  the  side  of  the  engine  and  tender,  holding 
with  his  right  hand  a  hand-holder  on  the  engine,  and  holding 
in  his  left  hand  a  small  hose  attached  to  a  spigot  on  tender, 
swung  his  body  out  and  forward  in  a  stooping  posture,  and 
attempted  to  extinguish  some  greased  woolen  ravelings  that 
were  blazing  on  the  box  of  the  driving-wheel,  when  he  was 
struck  by  the  side  of  the  bridge  and  was  killed.  The  court, 
in  its  opinion,  says:  "The  settled  doctrine  is,  that  'in  order  to 
maintain  an  action  against  a  railroad  company  for  injuries 
received,  etc.,  it  must  be  proved  that  the  injury  was  caused 
by  the  negligence  of  the  defendant  or  his  agents;  and  it  must 
not  appear  from  the  evidence  that  want  of  ordinary  care  and 
prudence  on  the  part  of  the  person  injured  directly  contributed 
to  the  injury'";  referring  to  17  Am.  Railway  Rep.  253,  and 
<;ases  cited ;  also  to  Norfolk  etc.  R.  R.  Co.  v.  Furguson,  79  Va.  248. 
And  the  court  arrived  at  the  conclusion  that  said  Sheeler's 
adnllnistrator  was  not  entitled  to  recover. 

In  the  case  of  Clark's  AdmW  v.  Richmond  etc.  R.  R.  Co.,  78 
Va.  709,  49  Am.  Rep.  394,  the  facts  are  very  similar  to  the  one 
under  consideration.     Clark  was  employed  as  a  brakeman  on 
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a  freight  train,  and  while  in  the  performance  of  his  duty  oi> 
top  of  a  car,  by  moonlight,  he  was  killed  by  striking  a  high- 
way bridge,  not  high  enough  for  a  man  standing  erect  on  the 
car-top  to  pass  under.  When  he  was  employed,  he  had  notice 
of  highway  bridges  which  were  too  low  to  pass  under  without 
stooping;  and  on  that  night,  leaving  the  station  next  the 
bridge,  he  was  warned  to  look  out  for  the  bridge.  On  neariiig 
the  bridge,  a  co-brakeman,  seeing  hira  standing  erect  on  tho^ 
car-top,  shouted  to  him  to  stoop;  but  he  did  not  stoop.  In 
that  case,  as  in  this,  there  was  a  demurrer  to  the  evidence;, 
and  the  court  sustained  the  demurrer,  holding  that  "  though 
defendant  may  have  been  culpable  for  lowness  of  bridge,  yet 
Clark's  carelessness  contributed  to  the  injury,  and  defendant 
was  not  liable  ";  and  also  that  "the  risk  of  collision  with  such 
bridges  was  incident  to  the  employment.  Clark  had  oppor- 
tunity to  know  of  their  dangerous  character,  which  must  have 
been  contemplated  when  he  accepted  employment." 

In  the  case  of  Owen  v.  Railroad  Co.,  1  Lans.  108,  it  was  held 
that  a  brakeman  in  the  employ  of  a  railroad  company,  while 
discharging  duties  in  the  line  of  his  employment,  upon  the 
roof  of  a  freight-car,  who  was  carried  against  a  highway  bridge 
and  sustained  injuries,  for  which  he  brought  an  action  against 
his  employer,  the  bridge  being  three  and  a  half  feet  higher 
than  the  top  of  the  highest  freight-car  in  use  by  the  company, 
and  had  so  remained  for  many  years,  and  since  the  construc- 
tion of  the  railroad,  the  brakeman  having  entered  into  the 
employment  of  the  company  with  knowledge  of  the  position 
and  height  of  the  bridge,  and  having  had  opportunity  of  in- 
forming himself  as  to  its  continuance  in  the  same  position,  he 
should  have  been  nonsuited,  the  danger  from  the  bridge  being 
clearly  incident  to  the  labor  he  undertook  to  perform;  and 
that  "  in  view  of  the  brakeman's  knowledge  as  to  the  bridge, 
his  omission  to  avoid  the  accident  by  stooping  was  such  want 
of  ordinary  care  and  caution  as  would  have  defeated  his  ac- 
tion, if  otherwise  maintainable." 

In  3  Wood's  Railway  Law,  1481,  the  author  says:  "  But 
where  the  servant  knows,  or  ought  to  know,  of  the  obstruction, 
he  cannot  recover  for  an  injury  received  therefrom,  because  by 
reason  of  his  failure  to  guard  against  it,  and  neglecting  to  do 
so,  he  is  treated  as  guilty  of  contributory  negligence";  citing 
Baylor  v.  Delaware  etc.  R.  R.  Co.,  40  N.  J.  L.  23;  29  Am.  Rep. 
208.  The  author  also  says,  on  the  same  page:  "Thus  in  the 
case  last  cited,  a  brakeman,  called  upon  suddenly  to  apply  the 
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brakes  to  a  train,  was  hit  by  the  roof  of  a  bridge  over  the  road, 
and  injured.  The  bridge  was  not  high  enough  to  permit  a 
person  to  stand  upright  on  the  cars  in  passing  through  it,  and 
it  appeared  it  was  not  usual  or  customary  for  railroad  com- 
panies to  build  their  bridges  with  an  elevation  sufficient  to 
€nable  a  person  to  stand  upright  on  the  top  of  the  cars  in 
passing  through  them;  and  the  court  held  there  could  be  no 
recovery  for  the  injury,  upon  the  ground  that  the  plaintiff  was 
chargeable  with  knowledge  of  the  method  of  building  such 
bridges,  and  assumed  the  risk  incident  thereto":  See  Gibson 
V.  Erie  R'y  Co.,  63  N.  Y.  449,  20  Am.  Rep.  552,  where  it  is  held 
that  "  where  a  servant  enters  upon  employment  from  its  nature 
necessarily  hazardous,  he  assumes  the  usual  risks  and  perils 
of  the  service,  and  also  those  risks  which  are  apparent  to  ordi- 
nary observation.  If  he  accepts  service  with  knowledge  of  the 
character  and  position  of  structures  from  which  employees 
might  be  liable  to  receive  injury,  he  cannot  call  upon  his  mas- 
ter to  make  alterations  to  secure  greater  safety,  or  in  case  of 
injury  hold  him  liable."  See  also  the  case  of  Rains  v.  St. 
Louis  etc.  R'y  Co.,  71  Mo.  165,  36  Am.  Rep.  459,  third  section 
of  syllabus,  where  it  is  held:  "If  a  brakeman  knows  that  a 
foot-bridge  over  the  railroad  upon  which  he  is  employed  is  too 
low  to  permit  a  man  standing  erect  on  the  top  of  a  freight-car 
to  pass  under  it  in  safety,  and  nevertheless  remains  in  the  ser- 
vice of  the  company,  and  while  passing  under  the  bridge  on 
the  top  of  a  freight-car,  standing  erect,  and  is  killed  by  coming 
in  contact  with  the  bridge,  the  company  is  not  liable."  See 
also  Pittsburgh  etc.  R.  R.  Co.  v.  Sentmeyer,  92  Pa.  St.  276;  37 
Am.  Rep.  684;  Baltimore  etc.  R.  R.  Co.  v.  Strieker,  51  Md.  47; 
34  Am.  Rep.  291. 

That  the  plaintiff  intestate  had  ample  opportunity  to  become 
acquainted  with  this  portion  of  said  railroad,  and  with  this 
particular  bridge,  is  clearly  shown  by  the  evidence.  When  he 
made  application  for  service  as  freight  brakeman,  on  the  4th 
of  April,  1886,  he  was  asked,  "  Were  you  ever  employed  by 
this  road?  Where  and  in  what  capacity?"  and  answered,  "  Yes, 
sir;  in  the  year  1885,  about  six  months  as  brakeman";  and 
P.  0.  Pine,  a  witness  for  the  plaintiff,  when  asked,  "  How  long 
<iid  Williamson  run  on  this  road?  "  answered,  "  I  don't  know; 
he  ^as  here  twice";  and  when  asked,  "Where  did  he  run 
from?"  answered,  "From  Huntington  to  Cannelton."  The 
bridge  at  which  it  is  claimed  the  injury  was  received  is  shown 
to  be  on  the  road  between  these  two  points;  and  Mr.  Poindex- 
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ter,  a  witness  for  the  plaintiff,  stated  that  he  was  running  a 
freight  train  between  Huntington  and  Cannelton,  and  when 
asked  how  often  he  passed  under  said  bridge,  answered:  "I 
could  n't  say.  I  pass  under  it  sometimes  twice  every  twenty- 
four  hours," —  clearly  showing  that  employees  on  the  freight 
trains  between  these  points  were  not  lacking  in  opportunity  to 
become  acquainted  with  this  bridge.  Counsel  for  the  plain- 
tiff in  error  rely  upon  the  case  of  Baltimore  etc.  R.  R.  Co.  v. 
Roioan,  104  Ind.  88;  but  it  is  clearly  apparent  that  that  case 
is  very  different  from  the  one  at  bar.  The  second  section  of 
the  syllabus  reads  as  follows:  "  Where  a  railroad  company  has 
constructed  and  maintains  a  bridge  over  its  track,  with  knowl- 
edge that  it  is  of  insufficient  height,  and  dangerous  to  its 
employees  in  the  discharge  of  their  duties,  it  is  liable  to  a 
brakeman,  ignorant  of  the  danger,  who  is  injured  while  pass- 
ing under  such  bridge  in  the  performance  of  his  duties." 
And  so  with  the  case  of  Kane  v.  Northern  Cent.  R'y  Co.^  128 
U.  S.  91.  The  facts  in  that  case  are  very  different  from  the 
case  under  consideration.  In  that  case,  a  brakeman  was  in- 
jured by  reason  of  a  broken  step  to  one  of  the  cars,  which 
caused  him  to  fall  from  the  train.  The  plaintiff  ascertained 
the  fact  that  the  step  was  broken  after  the  cars  had  started, 
and  the  conductor  promised  to  drop  the  car  out  that  had  the 
broken  step,  during  the  night,  but  failed  to  do  so.  The  cars 
were  similar,  and  the  plaintiff  was  easily  deceived  as  to  the 
fact  whether  the  car  with  the  broken  step  had  been  dropped 
or  not;  and  the  court  held  it  error,  on  account  of  the  peculiar 
facts  connected  with  the  case,  to  strike  out  the  testimony  from 
the  jury. 

In  the  case  of  Cooper  v.  Pittsburg  etc.  R'y  Co.y  24  W.  Va.  51, 
relied  upon  by  counsel  for  plaintiff  in  error,  while  it  holds 
that  the  master  is  bound  to  use  ordinary  care  in  supplying 
and  maintaining  suitable  instrumentalities  for  the  work  re- 
quired to  be  done,  it  also  is  held  in  that  case  that  "  the  ordi- 
nary risks  and  perils  incident  to  the  employment,  which  the 
servant  can  foresee  or  shun  or  avoid  or  guard  against  by  pru- 
dence, skill,  and  forecast,  are  assumed  by  him,  and  they  are 
supposed  to  enter  into  the  consideration  to  be  received  by  him 
for  his  services."  And  while  it  is  true  that  in  Illinois,  and 
perhaps  several  other  of  the  western  states,  it  has  been  held 
that  it  is  th«  duty  of  a  railroad  company  to  so  construct  over- 
head bridges  as  to  prevent  them  from  being  dangerous  to  em- 
ployees walking  on  the  top  of  the  cars  in  the  performance  of 
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their  duties,  yet  the  great  weight  of  authority  in  Virginia, 
New  York,  Iowa,  Minnesota,  Missouri,  Maryland,  Massachu- 
setts, and  New  Jersey  hold  in  accordance  with  the  passage 
above  quoted  from  24  West  Virginia,  in  regard  to  assuming  the 
risks  and  perils  incident  to  the  employment;  and  we  must 
hold  that  b'y  continuing  in  the  employment  of  the  defendant 
after  he  had  every  opportunity  of  becoming  acquainted  with 
its  dangers,  he  assumed  the  risks  incident  thereto. 

Looking,  then,  at  the  facts  disclosed  by  the  evidence  in  this 
case,  and  applying  the  rules  which  requires  us  to  disregard  the 
evidence  of  the  defendant  which  is  in  conflict  with  that  of  the 
plaintiff,  and  admitting  all  that  might  be  reasonably  inferred 
by  the  jury  from  the  evidence  of  the  plaintiff,  my  conclusion 
is,  that  the  court  below  committed  no  error  in  sustaining  the 
demurrer  to  the  evidence,  and  the  judgment  complained  of 
must  be  affirmed,  with  costs  to  the  defendant  in  error. 


RAn.ROADS  —  Low  Bridge  —  Injury  to  Brakeman  tbom. — If  a  brake- 
man  is  reasonably  notified  of  a  low  bridge,  this  puts  him  on  his  guard,  and  if 
he  fails  to  exercise  proper  care  to  avoid  coming  in  contact  with  it,  he  ia  guilty 
of  contributory  negligence,  and  cannot  recover  for  injury  received  on  account 
thereof:  Louisville  etc  R.  R.  Co.  v.  HaU,  91  Ala.  112;  24  Am.  St.  Rep.  863,  and 
note;  note  to  Louisville  etc.  R.  R.  Co.  v.  Hall,  13  Am.  St.  Bep.  93;  note  to 
St.  Louis  etc.  R.  R.  Co.  v.  h-win,  1  Am.  St.  Rep.  274;  WilUatm  t.  Delaxoare 
etc  B.  R.  Co.,  116  N.  Y.  628. 


RuMSEY    V,    LaIDLBY. 
184  West  Virqikia,  721.] 

A  Plbdobs  or  Non-neqotiabls  Choses  ik  Action  is  Required  to  exercise 
reasonable  care  and  diligence  in  their  collection,  and  is  liable  for  the  face 
value  of  such  choses  if  they  are  lost  by  reason  of  his  inexcusable  default. 

The  Holder  of  Collateral  Securities  hdst  Use  Reasonable  Care  and 
Diligence  to  make  them  available,  and  if,  by  negligence,  wrongful  act, 
or  omission  on  his  part,  loss  is  sustained,  it  must  be  borne  by  him. 

Oounterolaim.  —  Collateral  Securities  having  been  Oiven  to  Secure 
THE  Payment  of  a  debt,  the  amount  thereof  will  be  deducted  from  it, 
where  the  creditor  permitted  them  to  be  lost  by  not  exercising  ordinary 
diligence  towards  their  collection. 

^mms  and  EnsloWy  for  the  plaintiffs  in  error. 

W.  S.  Laidley,  for  the  defendant  in  error. 

English,  J.     George  S.  Laidley,  being  indebted  to  James 
M.  Rumsey,  Josiah   Roads,  and  Joseph  G.  Reed,  partners, 
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doing  business  as  Rumsey,  Roads,  and  Reed,  executed  to  them 
four  notes,  all  dated  the  fourth  day  of  November,  1867, — one 
for  $646.36,  payable  ninety  days  after  date,  to  their  order,  at 
their  counting-room,  Portsmouth,  Ohio;  one  for  $181.50,  pay- 
able thirty  days  after  date,  to  their  order,  at  the  same  place; 
one  for  $182.40,  payable  sixty  days  after  date,  to  their  order, 
at  their  said  counting-room;  and  another  for  $130.68,  payable 
to  their  order  sixty  days  after  date,  at  their  counting-room 
aforesaid. 

On  the  fourteenth  day  of  April,  1868,  the  following  paper 
was  signed  by  said  firm  of  Rumsey,  Roads,  and  Reed,  and  said 
George  S.  Laidley:  "  Received  of  Mr.  George  S.  Laidley  as  fol- 
lows: His  claim  of  a  certain  note  of  John  Morris  and  James 
R.  Morris,  to  order  of  C.  T.  Everett,  dated  December  1,  1861, 
payable  on  or  before  January  1,  1864,  calling  for  ($500)  five 
hundred  dollars,  and  drawing  interest  from  its  date,  accom- 
panied with  a  copy  of  said  note,  certified  by  Joseph  S.  Miller, 
master  commissioner,  circuit  court,  Cabell  County,  West  Vir- 
ginia, said  document  being  indorsed  by  George  S.  Laidley; 
also  a  note  of  A.  C.  Handley  to  order  of  and  indorsed  by  John 
Laidley,  Jr.,  and  indorsed  by  George  S.  Laidley,  also  dated 
April  6,  1868,  and  payable  on  or  before  July  1,  1863,  calling 
for  three  hundred  dollars  ($300).  The  condition  of  this  re- 
ceipt is,  that  the  proceeds  of  the  same,  when  collected,  are  to 
be  applied  to  the  said  George  S.  Laidley's  indebtedness  to  us, 
he  to  indemnify  us  for  all  costs  and  expenses  in  the  collection 
of  the  same,  and  we  to  return  to  him  all  that  may  be  over  and 
above  the  said  Laidley's  indebtedness  to  us,  and  he  to  make 
good  to  us  any  deficiency  in  the  same." 

On  the  5th  of  January,  1876,  James  M.  Rumsey  inclosed  to 
said  George  S.  Laidley  a  statement  showing  that  $404.07  had 
been  collected  as  proceeds  of  the  Handley  note  assigned  to 
said  Rumsey,  Roads,  and  Reed,  upon  the  condition  mentioned 
in  the  above  receipt,  which  had  been  applied  in  extinguish- 
ment of  said  Laidley's  note  for  $181.50,  dated  November  4, 
1867,  and  also  in  extinguishment  of  his  note  for  $182.40,  dated 
November  4,  1867,  and  the  interest  on  same  $29.59,  aggregat- 
ing $393.49,  leaving  a  balance  of  $10.58,  which  was  applied  as 
a  credit  on  said  Laidley's  $646.36  note,  held  by  said  Rumsey, 
Roads,  and  Reed.  On  the  second  day  of  June,  1875,  said  firm 
of  Rumsey,  Roads,  and  Reed  brought  an  action  of  assumpsit 
in  the  county  court  of  Cabell  County  against  said  George  S. 
Laidley  on  said  note  for  $646.36,  executed  by  said  George  S. 
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Laidley,  and  payable  to  their  order  ninety  days  after  date, 
■which  note  bears  date  November  4,  1867,  which  action  was  sub- 
sequently transferred  to  the  circuit  court  of  said  county.  The 
<lefendant  demurred  to  the  plaintiflF's  declaration,  which  de- 
murrer was  sustained,  and  on  leave  the  plaintiffs  amended 
their  declaration,  and  the  defendant  again  demurred,  and  his 
demurrer  to  the  amended  declaration  was  overruled;  and  on 
the  fourteenth  day  of  May,  1890,  the  parties  waived  a  trial 
by  jury,  and  the  questions  of  law  and  fact  arising  on  the  is- 
sues therein  were  submitted  to  the  judgment  of  the  court  in 
lieu  of  a  jury;  and  the  court,  having  heard  the  evidence, 
found  for  the  plaintiffs,  and  assessed  their  damages  at  $200.70, 
and  rendered  judgment  for  that  amount,  with  interest  thereon 
from  the  fifteenth  day  of  May,  1890,  until  paid,  and  costs. 

The  following  facts  were  agreed  to  by  the  parties,  which 
were  submitted  to  the  court:  "  There  was  pending  in  the  cir- 
cuit court  of  Cabell  County  a  creditors'  bill  against  the  estate 
of  Morris,  the  maker  of  the  five-hundred-dollar  note  spoken  of 
in  the  above  receipt  or  agreement  in  1868,  at  the  time  when 
that  agreement  was  entered  into.  The  original  note  was  on 
file  in  that  suit  as  a  charge  against  the  estate  of  Morris  at  the 
time  of  the  transfer  spoken  of.  Out  of  the  proceeds  of  the  sale 
of  the  Morris  estate  was  realized  by  the  plaintiffs  $191.70,  in 
1888,  which  was  credited  on  the  $646.36  note.  Said  suit  is 
still  pending  in  the  circuit  court  of  Cabell  County,  and  this 
amount  was  all  that  was  ever  realized  or  could  be  realized 
from  the  Morris  estate.  The  plaintiffs  took  no  steps  at  any 
time  to  collect  or  attempt  to  collect  said  five-hundred-dollar 
note,  or  any  part  thereof,  from  C.  T.  Everett,  the  payee  and  in- 
dorser  thereof  in  his  lifetime,  or  against  his  estate  after  his 
death.  C.  T.  Everett  died  in  1867,  leaving  an  estate  amply 
euflficient  to  pay  off  the  whole  of  said  note.  In  1872,  his  ex- 
ecutor disbursed  and  distributed  his  estate  to  his  children. 
In  1888,  when  the  Morris  estate  was  finally  cleared  up  and 
settled,  the  estate  of  C.  T.  Everett  had  been  so  completely 
wound  up  and  distributed  that  nothing  remained  of  said  estate 
that  had  not  passed  into  the  hands  of  his  children." 

These  were  all  the  facts  before  the  court,  and  the  court  found 
that  the  $100,  the  $181.50,  and  $182.40  notes  had  been  paid  by 
the  defendant;  and  that  the  $646.36  note,  with  its  interest,  was 
due  to  the  plaintiff  from  the  defendant,  subject,  however,  to  be 
credited  with  the  full  amount  of  the  $500  note  first  spoken  of 
in  said  agreement,  with  interest,  which  left  a  balance  due  on 
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said  note  of  $140;  also  that  the  plaintiffs  were  entitled  to  a 
reasonable  fee  for  making  collection,  which  the  court  fixed  at 
$130,  making  the  whole  amount  of  recovery  in  favor  of  the 
plaintiffs  $270;  to  which  rulings  and  findings  of  the  court  the 
plaintiffs  excepted,  and  moved  the  court  to  set  aside  the  said 
rulings  and  judgment,  and  grant  them  a  new  trial,  which  mo- 
tion the  court  overruled,  and  entered  judgment  upon  said 
finding  for  said  sum  of  $270,  and  the  plaintiffs  applied  for  and 
obtained  this  writ  of  error. 

The  question  presented  for  our  consideration  in  this  case  is, 
whether  the  plaintiffs  in  error  used  that  diligence  which  the 
law  requires  of  them  with  reference  to  the  collaterals  placed 
in  their  hands  by  George  S.  Laidley.  As  to  the  note  against 
Handley,  the  money  was  collected  on  it  and  applied  as  a  pay- 
ment on  said  Laidley's  indebtedness  to  the  plaintiffs  in  error; 
but  as  to  the  note  against  John  and  James  R.  Morris,  which 
was  payable  to  the  order  of  C.  T.  Everett,  and  which  was  by 
said  Everett  assigned  to  said  Laidley,  the  plaintiffs  in  error, 
80  far  as  the  record  discloses,  used  no  diligence,  and  made  no 
exertion  of  any  kind  whatever,  to  secure  its  collection.  The 
note  appears  to  have  been  executed  by  two  parties,  John  Mor- 
ris and  James  R.  Morris,  and  it  appears  that  at  the  time  of 
its  assignment  to  the  plaintiffs  in  error,  it  had  been  filed  be- 
fore Master  Commissioner  Joseph  Miller  as  a  claim  against 
the  estate  of  John  Morris,  who  was  then  dead,  and  whose  es- 
tate was  in  process  of  administration;  and  it  appears  that  in 
1888,  twenty  years  after  the  date  of  the  assignment,  the  plain- 
tiffs in  error  realized  $191.70  out  of  the  assets  of  said  John 
Morris's  estate,  and  applied  it  as  a  credit  on  said  note  for 
$646.36.  What  they  did  towards  hastening  its  collection  does 
not  appear,  but  it  is  not  reasonable  to  suppose  that,  with  the 
use  of  anything  like  ordinary  diligence,  such  a  delay  should 
have  occurred.  We  do  not  find  in  the  record  a  copy  of  said 
Morris  note,  but  it  is  described  in  the  receipt  aforesaid  as 
signed  by  John  Morris  and  James  R.  Morris,  and  payable  to 
the  order  of  C.  T.  Everett,  on  or  before  the  first  day  of  January, 
1864,  calling  for  five  hundred  dollars,  and  drawing  interest 
from  date.  It  does  not  appear  to  have  been  a  negotiable  note, 
but  an  ordinary  promissory  note,  payable  to  the  order  of  C.  T. 
Everett.  It  was  shown  that  $191.70  was  all  that  ever  was 
realized  or  could  be  realized  from  John  Morris's  estate  after  &. 
delay  of  twenty  years,  but  it  was  not  shown  that  the  plaintiffs 
in  error  everdid  anything  to  speed  the  cause,  or  that  they  ever 
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employed  an  attorney  to  look  after  their  interests  in  said  suit, 
although  the  defendant  in  error  agreed  to  indemnify  them  for 
all  costs  and  expenses  in  the  collection  of  the  same;  and  al- 
though James  R.  Morris  appears  to  have  been  a  joint  maker 
of  said  note,  no  excuse  is  offered  for  not  pursuing  their  remedy 
against  him.  He  is  neither  shown  to  have  been  dead  or  insol- 
vent during  all  this  time,  and  yet  no  suit  was  brought  against 
him,  or  reason  assigned  for  not  doing  so. 

The  plaintiffs  in  error  had  the  right  to  withdraw  said  note 
from  the  file  by  leaving  a  certified  copy  in  its  place,  and  to 
have  brought  a  proper  suit  against  James  R.  Morris,  but  no 
steps  of  any  kind  were  taken  to  enforce  its  collection.  The  rec- 
ord nowhere  shows  that  the  defendant  in  error  ever  had  any  no- 
tice of  the  insolvency  of  the  estate  of  John  Morris.  Said  note 
for  five  hundred  dollars  was  filed  with  the  commissioner  at  the 
time  it  was  assigned  to  plaintiffs  in  error  by  George  S.  Laidley, 
and  it  may  have  been  so  filed  by  C.  T.  Everett  before  the  same 
was  assigned  to  said  Laidley,  for  anything  that  appears  in  the 
record  to  the  contrary.  The  plaintiffs  in  error  not  only  did 
nothing  themselves  toward  the  collection  of  said  note  from  the 
Morrises,  but  gave  the  defendant  in  error  no  notice  of  their  in- 
solvency, or  of  their  failure  to  collect  said  note,  until  the  estate 
of  C.  T.  Everett  had  been  administered  and  distributed,  and 
nothing  was  left  out  of  which  said  Laidley  could  realize  said 
note  from  his  immediate  assignor,  and  then  they  assert  and 
press  their  original  claim  against  said  Laidley. 

Did  the  plaintiffs  in  error  treat  the  collaterals  which  had 
been  placed  under  their  management  and  control  by  assign- 
ment in  such  a  manner  as  would  entitle  them,  under  the  law, 
to  return  the  uncollected  collateral  to  Laidley  and  recover  on 
their  original  claim?  In  Colebrooke  on  Collateral  Security,  sec- 
tion 442,  page  596,  the  author  says:  "  The  pledgee  of  non-nego- 
tiable choses  in  action  is  required  to  exercise  reasonable  care 
and  diligence  in  their  collection";  citing  Whitteker  v.  Charleston 
Gas  Co.,  16  W.  Va.  717.  And  in  the  conclusion  of  the  same 
section,  the  author  says:  *'  The  pledgee,  however,  is  answerable 
for  the  face  value  of  non-negotiable  collateral  securities,  where 
they  are  lost  by  reason  of  his  inexcusable  default,  although 
Buch  loss  is  not  presumed  from  mere  non-collection";  citing 
41  Md.  204,  where,  in  the  case  of  Reeves  v.  Plough,  it  was  held 
that  "  the  holder  of  such  collaterals  is  answerable  for  reason- 
able, but  not  extraordinary,  diligence  in  their  collection";  also 
that  ''  if  collaterals  are  lost  for  want  of  reasonable  diligence, 
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the  creditor  holding  them  must  account  for  the  amount,  but 
euch  loss  can  not  be  presumed  from  the  mere  fact  of  their  re- 
maining uncollected";  and  that  "if  collaterals  are  held  to 
secure  the  payment  of  a  note,  and  before  judgment  on  the  note 
there  has  been  payment  on  the  collaterals,  or  such  want  of 
diligence  in  collecting  the  same  as  to  make  the  holder  respon- 
sible for  the  amount  of  them,  this  will  constitute  a  defense  to 
an  action  on  the  note,  and  it  can  not  be  set  up  afterwards  as  a 
payment  of  a  judgment  on  the  note." 

.  In  the  case  of  First  Nat.  Bank  v.  Kimherlandi,  16  W.  Va. 
655,  Kimberlands  gave  the  bank  an  order  on  the  Wellsburg 
Manufacturing  Company  for  a  certain  sum  of  money  as  col- 
lateral security  for  his  indebtedness  to  said  bank,  and  in  that 
case,  seventeenth  section  of  the  syllabAS,  this  court  held  that, 
"  if  such  order  was  received  as  collateral  security  for  a  debt,  it 
would  be  the  duty  of  the  payee  to  use  reasonable  care  and 
diligence  to  make  it  available,  and  if,  by  negligence,  wrongful 
act,  or  omission  on  his  part,  loss  was  sustained  on  this  order, 
euch  loss  should  be  borne  by  the  payee." 

Also,  in  the  case  of  Whitteker  v.  Charleston  Oaa  Co.^  16  W. 
Va.  721,  the  court  held  it  to  be  "  well  settled  that  when  a  chose 
in  action,  such  as  a  bond,  note,  or  accepted  order  on  a  third 
person,  is  tran^erred  and  delivered  to  a  creditor  as  collateral 
security  for  the  debt,  it  is  the  right  of  the  debtor  to  sue  upon 
such  chose  in  action  at  law,  and  if  necessary,  to  use  the  name 
of  the  legal  owner  of  such  chose  in  action;  and  it  is  hia  duty  to 
use  reasonable  care  and  diligence  to  make  it  available;  and 
if,  by  negligence  or  wrongful  act  or  omission  on  his  part,  loss 
is  sustained  on  such  chose  in  action,  such  should  be  borne  by 
the  creditor." 

See  also  Wakeman  v.  Oowdy,  10  Bosw.  208,  where  the  court 
held  that  "  a  creditor  receiving  from  his  debtor  as  collateral 
security  a  promissory  note  made  by  a  third  person,  past  due, 
with  the  request  to  collect  and  apply  the  proceeds  to  the  pay- 
ment of  the  debt,  though  without  any  express  direction  to  sue 
upon  it,  incurs  the  obligation  to  use  diligence  in  its  collection, 
and  to  sue,  if  necessary.  In  such  case,  the  debtor  stands  in 
the  relation  of  guarantor  for  the  collection  of  the  note,  and 
is  entitled  to  the  exercise,  on  the  part  of  the  holder,  of  such 
diligence  as  is  required  of  a  bailee  for  hire  or  of  a  pledgee." 
And  in  case  of  Slevin  v.  Morrow,  4  Ind.  425,  it  was  held  that 
**  a  creditor  who  receives  the  notes  of  third  persons  properly 
indorsed  to  him  as  collateral  security  for  a  debt,  knowing  the 
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makers  to  be  in  doubtful  circumstances,  is  bound  to  use  rea- 
sonable diligence  to  collect  them,  or  show  some  excuse  for  not 
doing  so,  but  extraordinary  diligence  is  not  required.  If  the 
creditor,  through  his  laches,  fails  to  realize  the  money  on  the 
notes,  the  debtor  has  the  right  to  treat  the  notes  as  a  satisfac- 
tion, BO  far  as  they  go,  of  the  debt";  and  that  "the  finding  of 
the  court,  sitting  as  a  jury,  is  conclusive,  in  the  absence  of 
A  clear  preponderance  of  evidence."  See  also  Roberts  v. 
Thompson,  14  Ohio  St.  1;  82  Am.  Dec.  465;  PowelVs  Adm'r 
V.  Henry f  27  Ala.  612;  Brandt  on  Sureties,  519;  Kemmerer  v. 
Wilson,  31  Pa.  St.  110.  See  also  Lawrence  v.  McCalmont,  2 
How.  427,  where  it  is  held  that  "  the  question  whether  or  not 
the  guarantor  had  sufficient  notice  of  the  failure  of  the  princi- 
pals to  pay  the  debt  was  a  question  of  fact  for  the  jury  ";  and 
that  "  where  notes  are  deposited  for  collection  by  way  of  col- 
lateral security  for  an  existing  debt,  the  case  does  not  fall 
within  the  strict  rule  of  commercial  law  applicable  to  nego- 
tiable paper.  It  falls  under  the  general  law  of  agency,  and 
the  agents  are  only  bound  to  use  due  diligence  to  collect  the 
debts."  See  also  Edwards  on  Bills,  p.  242,  sec.  344;  also  sec. 
618,  p.  446.     See  also  Word  v.  Morgan,  5  Sneed,  79. 

The  question  in  this  case,  whether  the  note  against  the  Mor- 
rises, which  was  assigned  as  collateral  to  the  plaintiffs  in  error, 
was  lost  by  their  negligence,  or  want  of  ordinary  attention  and 
vigilance  on  their  part,  and  the  degree  of  negligence  which 
would  fix  their  liability,  must  be  determined  upon  the  facts  of 
each  particular  case,  in  view  of  the  general  rules  upon  the 
subject;  and  where  the  case  is  presented  to  a  jury,  the  ques- 
tions of  fact  are  to  be  by  them  determined;  and  where,  as  in 
this  case,  the  court  is  substituted  in  lieu  of  a  jury,  they  are  to 
be  determined  by  the  court;  and  as  we  have  seen  in  the  case 
of  Slevin  v.  Morrow,  4  Ind.  425,  the  finding  of  a  court,  sitting 
as  a  jury,  is  conclusive,  in  the  absence  of  a  clear  preponder- 
ance of  evidence. 

In  the  case  of  Nutter  v.  Sydenstricker^  11  W.  Va.  535,  part 
5,  syllabus,  it  was  held:  "In  a  case  tried  by  the  court  in  lieu 
of  a  jury,  the  plaintiff  in  error  must  be  regarded  as  a  demur- 
rant to  the  plaintiff's  evidence;  and  the  judgment  of  the  court 
below  will  not  be  reversed,  unless  it  is  plainly  erroneous."  In 
part  4,  same  case,  it  was  held:  "Upon  a  writ  of  error  to  a 
judgment  rendered  by  the  court  under  such  circumstances, 
the  inquiry  by  the  appellate  court  is,  Was  there  sufficient  legal 
evidence  before  the  court  below  to  sustain  the  judgment?  "   In 
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that  case,  the  writ  of  error  was  obtained  by  the  defendant  in 
the  court  below,  and  the  same  rule  would  apply  where  the 
plaintiff  below  is  the  plaintiff  in  error. 

In  Abrahams  v.  SwanUy  18  W.  Va.  275,  41  Am.  Rep.  692, 
this  court  held:  "  When  a  case  is  tried  by  the  court  in  lieu  of  a 
jury,  it  is  not  an  error  for  which  the  appellate  court  will  reverBe 
to  hear  illegal  testimony.  ....  In  such  case,  the  party  ex- 
cepting must  be  regarded  as  a  demurrant  to  the  evidence,  and 
the  judgment  of  the  court  below  will  not  be  reversed,  unless  it 
is  plainly  erroneous." 

Applying  these  rulings  and  principles  to  the  case  under 
consideration,  I  am  of  opinion  to  affirm  the  judgment  of  the 
court  below,  and  the  plaintiffs  in  error  must  pay  the  costs  of 
this  writ  and  damages,  as  required  by  law. 

Affirmed. 

Plsdob  —  LiABiLrrr  or  Plkdobb.  — Where  tbe  ralne  of  a  thing  pledged 
depreciates,  or  is  lost  through  the  negligence  of  the  pledgee,  he  will  be  liable 
for  the  loss:  Cooper  v.  Simpiton,  41  Minn.  46;  16  Am.  St  Bep.  667,  and  note; 
Lamberton  v.  Windom,  12  Minn.  232;  90  Am.  Dec  301,  and  note;  Crodcer  w. 
Monroae,  18  La.  Ann.  553;  .36  Am.  Dec  660;  Chaffe  r.  Purdf,  43  La.  Ann. 
389j  Goodwin  ▼.  MaaaaehuaeUi  Loan  etc  Co.,  152  MaH.  189l 
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[S4  WaST  ViROIMIA,  780.] 

Rn  Judicata. — Obdbr  Dissulvinq  ax  iNJUHonov  iamied  toprermt  th« 
issning  and  selling  of  certain  bonds  of  a  municipal  corporation,  though 
not  followed  by  a  final  judgment  dismissing  the  bill,  is  eonolosive  in  a 
subsequent  suit  brought  to  restrain  the  levy  of  taxes  to  pay  such  bonds  and 
interest  thereon,  when  all  the  grounds  for  the  issuing  of  the  injnnotion 
in  the  second  suit  were  equally  available  against  dissolving  it  in  the  first. 

Rks  JaoiOATA,  Tbst  or.  —  If  it  is  doubtful  whether  a  seoond  suit  is  for  ths 
same  cause  of  action  as  the  first,  it  is  a  proper  test  to  consider  whether 
the  same  evidence  would  sustain  both,  and  what  was  the  particular  point 
or  matter  determined  in  the  former  action. 

Bn  Judicata.  —  A  Jodoubnt  is  Ookclosivr  if  oh  a  Duuktt  Ponrr,  though 
the  object  of  the  two  suits  is  different. 

Ri8  Judicata.  —  Thb  Partiks  to  two  suits  most  be  regarded  as  the  same, 
when  the  complainants  in  both  were  certain  tax-payers  of  a  municipality 
suing  on  behalf  of  themselves  and  all  other  tax-payers,  and  the  defendants 
in  both,  though  consisting  of  different  persons,  were,  in  each  suit,  repre- 
senting  and  acting  for  the  municipality  without  any  private  interest. 

Ewing,  Melvyn,  and  Riley,  and  J.  J.  Jacob,  for  the  appellant. 
J,  B.  McLuref  far  the  appellees. 
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Bra.vnon,  J.  On  the  fifth  day  of  February,  1890,  the  coun- 
cil of  the  city  of  Moundsville  passed  an  ordinance  providing 
for  the  issue  and  sale  of  its  bonds,  to  the  amount  of  twenty 
thousand  dollars,  to  enable  the  city  to  pave  its  streets,  and 
submitted  the  question  of  the  issue  of  such  bonds  to  a  vote  of 
the  people,  and  they  ratified  the  proposition,  and  such  bonds 
were  issued  and  sold.  The  council  having  included  in  its 
estimate  of  expenditures  for  the  year  1890  the  sum  of  one 
thousand  two  hundred  dollars  to  pay  interest  on  said  bonds, 
and  levied  taxes  including  it,  J.  W.  Gallaher  and  B.  W.  Price, 
tax-payers  and  owners  of  property  in  the  city  suing  for  them- 
selves and  all  other  tax-payers  and  property  owners  of  said 
city,  upon  a  bill  by  them  against  the  city  and  Robert  Low,  its 
marshal,  obtained  an  injunction  restraining  the  collection  of  a 
certain  per  centum  of  the  taxes  within  the  city  on  property, 
and  especially  that  per  centum  of  the  taxes  imposed  on  said 
Gallaher  and  Price;  and  the  circuit  court  of  Marshall  County 
having  overruled  a  motion  to  dissolve  said  injunction,  the  city 
of  Moundsville  has  appealed  to  this  court  from  the  order  over- 
ruling said  motion. 

We  shall  not  decide  the  merits  of  this  controversy,  deeming 
it  improper  to  do  so,  for  the  reason  that  we  are  of  opinion  that 
the  defense  of  res  judicata  made  by  appellants  ends  this  cause. 

The  plaintiffs  in  the  present  cause,  together  with  three  others, 
suing  for  themselves  and  all  other  tax-payers  of  the  city  of 
Moundsville,  before  the  bonds  were  issued,  obtained  an  injunc- 
tion to  restrain  the  issue  and  sale  of  the  same,  which  injunc- 
tion was,  on  the  2d  of  May,  1890,  dissolved,  but  the  bill  was 
not  dismissed.  There  was  no  appeal  from  this  order,  and  the 
same  stands  in  full  force.  An  examination  of  the  books  has 
brought  me  to  the  conclusion  that  the  essential  elements  of 
res  judicata  are  present  in  the  case  to  make  that  order  an  es- 
toppel to  this  suit.  "The  essential  conditions  under  which 
the  plea  of  res  judicata  becomes  applicable  are  the  identity  of 
the  thing  demanded,  the  identity  of  the  cause  of  demand  and 
of  the  parties  in  the  character  in  which  they  are  litigants  ": 
Herman  on  Estoppel,  sec.  102,  What  was  the  thing  demanded 
in  the  former  suit?  The  bill  alleged  that  the  council  of 
Moundsville  passed  an  ordinance  for  the  issue  of  twenty  thou- 
sand hilars  in  bonds,  submitting  the  question  of  their  issue  to 
the  people,  and  making  various  provisions;  that  the  people 
had  approved  it;  that  the  city  officers  would  prepare  and  issue 
the  bonds,  and  deliver  them  to  certain  persons  named  by  the 
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ordinance  as  commissioners  to  sell  thera;  and  that  they  would 
Bell  the  same  unless  enjoined.  It  further  alleged  that  tho 
ordinance  for  the  issue  of  the  bonds  was  null  and  void,  and 
that  any  bonds  issued  and  sold  under  it  would  be  void,  because 
the  ordinance  was  in  violation  of  section  8,  article  10,  of  the 
constitution,  and  also  in  violation  of  a  statute  entitled  "  An 
act  authorizing  municipal  corporations  to  issue  bonds,"  passed 
December  2, 1873;  and  it  prayed  that  an  injunction  be  awarded 
restraining  Louis  B.  Purdy,  the  mayor,  and  L.  G.  Brock,  the 
clerk,  from  preparing,  signing,  and  countersigning  and  seal- 
ing and  delivering  the  bonds  to  H.  W.  Hunter  and  F.  W. 
Brown,  the  commissioners,  and  restraining  the  latter  from 
iselling  them.  The  defendants  demurred  and  answered  ad- 
mitting all  the  facts,  and  contesting  only  the  contention  that 
the  ordinance  and  bonds  were  void;  and  on  this  demurrer^ 
and  a  motion  to  dissolve,  the  injunction  was  dissolved. 

What  is  the  thing  demanded  in  the  present  suit?  The  bill 
iiets  out  the  same  ordinance  and  vote,  and  states  that  under 
the  ordinance  the  bonds  had  been  issued  and  placed  in  the 
hands  of  the  commissioners  for  sale,  and  that  they  sold  the 
same,  and  that  the  council  made  a  levy  of  taxes  for  the  year 
1890,  including  one  thousand  two  hundred  dollars,  to  pay  in- 
terest on  the  bonds;  and  charges  that  the  levy  of  taxes  to  pay 
such  interest  is  illegal,  because  the  bonds  are  null  and  void,^ 
without  saying  wherein  specifically,  leaving  it  to  be  deduced 
as  a  matter  of  law  from  the  faces  of  the  ordinance  and  bond 
set  out  literally  in  the  bill.  Now  invalidity  of  the  ordinance 
and  bonds  under  the  law  is  the  ground,  the  only  ground,  on 
which  an  injunction  was  asked  against  the  issue  of  the  bonds; 
and  invalidity  of  the  ordinance  and  bonds  is  also  the  only 
ground  on  which  an  injunction  was  asked  against  the  collection 
of  taxes  levied  to  pay  interest,  for  no  other  ground  is  suggested 
or  can  be  gathered  from  the  bill.  The  ground  specified  in  the 
first  bill  was  more  specifically  stated  than  in  the  second,  but 
only  in  the  fact  that  it  alleged  the  nullity  of  the  ordinance 
and  bonds  to  consist  in  the  violation  of  a  particular  section  of 
the  constitution  and  a  particular  statute,  while  the  second  bill 
alleges  the  ordinance  and  bonds  to  be  void,  without  saying 
why,  leaving  it  to  be  inferred  from  the  ordinance  and  bonds 
Bet  out.  Inyalidity  of  ordinance  and  bonds  is  the  point  of  both 
bills, — a  judicial  sentence  of  their  nullity  on  identically  the 
same  facts  is  the  thing  demanded,  the  relief  sought,  by  both. 
The  one  was  for  an  injunction  against  their  issue;  the  other* 
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owiug  to  the  further  facts,  occurring  later,  that  they  had  been 
issued  and  taxes  had  been  levied  to  pay  interest,  was  to  enjoin 
the  collection.  If  the  parties  are  the  same  in  both  suits,  and 
the  deci-ee  had  dissolved  the  injunction  and  dismissed  the  bill, 
thus  holding  the  ordinance  and  bonds  valid,  could  the  same 
parties  turn  around  and  enjoin  taxes  levied  to  pay  bonds  so 
held  valid?  I  think  not.  Why  not?  Because  of  the  decision 
holding  the  bonds  valid.  It  would  have  put  on  them  the 
stamp  of  validity.  This  is  just  what  was  done  by  the  order 
of  dissolution  in  the  first  suit.  There  is  identity  in  the  sub- 
ject-matter of  the  two  suits.  The  question  of  the  validity  of 
the  bonds  arose  and  was  necessarily  decided  in  the  first.  This 
court  said,  in  McCoy  v.  McCoy,  29  W.  Va.  794,  that  "  the  con- 
clusiveness of  the  judgment  or  decree  extends,  beyond  what 
may  appear  on  its  face,  to  every  allegation  which  has  been 
made  on  the  one  side  and  denied  on  the  other,  and  was  in  issue 
and  determined  in  the  course  of  the  proceeding.  If  it  appears 
by  the  record  that  the  point  in  controversy  was  necessarily 
decided  in  the  first  suit,  whether  upon  the  law  on  demurrer  or 
upon  the  facts  in  issue,  it  cannot  be  again  considered  in  any 
subsequent  suit  between  any  of  the  parties  or  their  privies." 
The  same  facts  were  stated  in  both  bills.  There  was  no  issue 
on  them.  It  was  a  decision  on  the  law  of  the  case  on  demurrer 
and  motion  to  dissolve.  The  pith  and  point  of  the  litigation 
was  inevitably  decided,  for  without  it  the  order  of  dissolution 
could  not  have  been  made.  The  same  facts  sustain  the  claim 
in  both  bills.  "  If  it  be  doubtful  whether  the  second  suit  is 
brought  for  the  same  cause,  it  is  a  proper  test  to  consider 
whether  the  same  evidence  would  sustain  both  actions,  and 
what  was  the  particular  point  or  matter  determined  in  the  for- 
mer action":  Herman  on  Estoppel,  sees.  Ill,  1272;  Bigelowon 
Estoppel,  79.  It  is  the  true  test:  Freeman  on  Judgments,  sec. 
259. 

The  principle  runs  through  nearly  all  American  cases  that 
a  judgment  is  conclusive  if  on  the  direct  point,  though  the 
object  of  the  two  suits  be  different,  says  Freeman  on  Judg- 
ments, section  254.  Thus  I  think  it  clear  that  two  elements 
necessary  under  the  plea  of  res  judicata  are  here,  namely, 
identity  of  the  thing  demanded,  and  identity  of  the  cause  of 
demand  or  cause  of  suit.  Next,  is  there  identity  of  parties? 
Certainly  the  plaintiffs  here,  having  been  plaintiffs  in  the 
former  bill,  cannot  set  up  that  there  were  three  other  plaintiffs. 
They  ask  only  the  same  thing. 

Am.  St.  Kkt.,  Vou  XX VL  —  60 
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The  case  of  Western  M.  &  M.  Co.  v.  Virginia  C.  C.  Co.y  10 
W.  Va.  250,  holds  "  that  it  is  not  necessary  that  precisely  the 
Bame  parties  were  plaintiffs  and  defendants  in  the  two  suits, 
provided  the  same  subject  in  controversy  between  two  or  more 
of  the  parties,  plaintiffs  and  defendants  to  the  two  suits  re> 
spectively,  has  been  in  the  former  suit  directly  in  issue  and 
decided."  The  fact  that  others  are  concluded  as  well  as  they 
cannot  enable  the  plaintiffs  to  escape  the  effect  of  the  decision: 
Herman  on  Estoppel,  sec.  194;  Freeman  on  Judgments,  sec. 
160;  Thompson  v.  Roberts,  24  How.  233.  And  outside  of  this, 
the  fact  that  the  second  bill,  as  did  the  first,  makes  its  plain- 
tiffs  sue  for  themselves  and  all  other  tax-payers,  would  include 
the  three  former  plaintiffs  omitted  from  the  present  bill  by 
name.  So  both  bills  are,  in  law,  by  the  same  plaintiffs.  As 
to  the  defendants:  In  the  first  suit  they  were  the  mayor,  the 
clerk  of  the  council,  and  two  commissioners  appointed  by  the 
ordinance  to  sell  the  bonds,  and  city  officials,  representing 
and  acting  for  it,  and  it  alone,  without  private  interest;  while 
the  defendants  in  this  bill  are  the  city  of  Moundsville  and 
Robert  Lowe,  its  marshal,  without  private  interest.  The  pub- 
lic interest  or  authority,  and  that  only,  is  represented  by  the 
defendants  in  both  bills. 

In  StaU  V.  Chester  etc.  R.  R.  Co.,  13  S.  C.  290,  a  bill  by  tax- 
payers to  enjoin  county  commissioners  from  issuing  bonds  was 
dismissed  on  its  merits,  and  the  decree  was  held  a  bar  to  an 
action  in  the  name  of  the  state,  at  the  relation  of  other  tax- 
payers, against  the  commissioners  and  holders  of  the  bonds  to 
have  the  bonds  adjudged  illegal  and  void.  The  same  point  or 
question  —  validity  of  the  bonds  —  had  in  that  case,  as  in  this, 
been  passed  on.  The  defendants  in  the  first  suit  represented 
the  city.  I  do  not  say  that  in  any  case,  —  as,  for  instance,  a 
judgment  against  a  town  in  a  case  to  which  only  the  mayor  or 
other  officers  were  parties,  and  the  town  not,  —  the  town  hav- 
ing capacity  to  sue  and  be  sued  as  a  corporate  being,  the  town 
would  be  bound;  but  in  this  particular  matter  the  mayor  and 
clerk  were  made  agents  to  sign,  countersign,  and  deliver  the 
bonds,  and  the  commissioners  agents  to  receive  and  sell  them, 
and  though  the  city  was  not  a  formal  defendant,  yet  in  this 
instance  these  agents  represented  it  fully.  Can  it  be  said  that 
if  the  injunction  had  been  perpetuated,  or  while  it  stood,  the 
city  could  have  gone  on  and  issued  the  bonds?  I  think  not. 
It  had  appointed  others  to  act  for  it  herein,  and  they  were  en- 
joined.   Herman  on  Estoppel,  section  155,  says:  "An  action  is 
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between  the  same  parties,  so  as  to  be  within  the  principle  of 
res  judicata,  not  only  when  the  same  persons  are  parties,  but 
■when  they  have  appeared  by  their  agents  and  representatives.'* 

Another  point  suggested  to  rae  serious  doubt  whether  the 
principle  of  res  judicata  would  apply.  It  is  a  principle  that, 
to  support  the  theory  of  res  judicata,  the  judgment  or  decree 
must  be  final,  and  it  is  broadly  laid  down  in  Virginia  decis- 
ions that  an  injunction  may  at  any  time  be  reinstated:  Rad' 
ford  V.  Innes,  1  Hen.  &  M.  7.  But  I  conclude  that  such 
reinstatement  is  not  as  a  matter  of  course,  but  cause  must  be 
fihown  by  further  evidence  during  the  pendency  of  the  case: 
Toll  Bridge  v.  Free  Bridge,  1  Rand.  206;  North  v.  Perrow,  4 
Rand.  4;  Barb.  Ch.  Pr.  470.  But  at  any  rate,  until  reinstate- 
ment or  reversal,  there  stands  the  order  of  dissolution,  adjudg- 
ing the  law  of  the  case  on  the  facts.  Our  statute  (Code  1887, 
c.  135,  sec.  1,  cl.  7)  so  far  makes  an  order,  either  dissolving  or 
refusing  to  dissolve  an  injunction,  final  in  nature  as  to  allow 
an  appeal  from  it.  Outside  that  statute,  the  authorities  con- 
flict as  to  right  to  appeal,  but  the  weight  is  against  it.  Per- 
haps it  may  be  said  that  the  stronger  cases  hold  that  where 
the  dissolution  is  on  the  merits,  it  is  appealable.  Where  no 
relief  is  sought  but  an  injunction,  an  order  of  dissolution  is 
final:  Barb.  Ch.  Pr.  472;  High  on  Injunctions,  sec.  1706.  The 
bill  in  the  first  case  here  sought  no  other  relief.  But  in  Vir- 
ginia, outside  that  statute,  it  is  held  that  an  appeal  will  lie 
from  an  order  dissolving  or  refusing  to  dissolve. 

The  case  of  Baltimore  etc.  R.  R.  Co.  v.  City  of  Wheeling,  13 
Gratt.  57,  was  under  that  statute,  but  the  opinion  shows  that 
it  was  only  declaratory  of  what  already  was  the  law.  Judge 
Moncure  says:  "As  to  the  objection  that  no  appeal  lies  from 
the  other  order,  it  being  a  mere  refusal  of  the  judge  in  vaca- 
tion to  dissolve  the  injunction,  and  not  an  order  adjudicating 
the  principles  of  the  cause,  there  seems  to  be  no  substantial 
difference  between  the  provision  on  this  subject  in  the  code  (p. 
682,  c.  182,  sec.  2)  and  the  law  as  it  existed  when  the  code  took 
effect.  In  Lomax  v.  Picot,  2  Rand.  247,  it  was  decided  that  an 
order  overruling  a  motion  to  dissolve  an  injunction  might  come 
within  the  terms  of  the  law  allowing  appeals  from  interlocu- 
tory orders,  and  within  the  mischief  intended  to  be  remedied 
by  tliat  law."  So,  also,  in  Talley  v.  Tyree,  2  Rob.  (Va.)  500, 
Judge  Moncure  said  the  refusal  to  dissolve  in  the  case  in  13 
Gratton,  supra,  adjudicated  the  principles  of  the  cause,  and  the 
two  prior  Virginia  cases  cited  proceeded  on  that  ground.     If 


943  Burner  v.  Hevener.  [>y.  Viiglnia, 

a  refusal  to  dissolve  adjudicates  principles,  ceH&inly,  a  foriiori 
pej'haps,  does  dissolution.  And  in  this  case  the  dissolution 
left  nothing  yet  to  be  decided,  the  question  of  the  validity  of 
the  bonds  being  the  sole  point  of  litigation.  Therefore,  the 
order  refusing  to  dissolve  the  .injunction  is  reversed,  and  this 
court,  making  such  order  as  the  circuit  court  should  have 
made,  doth  adjudge,  order,  and  decree  that  said  injunction  be 
dissolved,  and  the  bill  dismissed. 

Jddohents  —  Rk8  Judicata.  — An  order  dissolving  an  injnnction  ii  eon- 
elusive  as  to  the  issues  raised  on  the  dissolution:  Lemeunier  r.  MeCkarkf,  41 
La.  Ann.  411. 

Judgments  —  Rbs  Judicata.  —  The  only  matter  essential  to  making  a 
former  judgment  on  the  merits  conclusive  is,  that  the  question  to  be  deter- 
mined  in  the  second  action  is  the  same  question  judicially  settled  in  the  first; 
HuntUy  v.  Holt,  59  Conn.  102;  21  Am.  St  Rep.  71,  and  note.  In  order  to 
make  a  judgment  in  one  action  operate  as  a  bar  to  another  action,  it  must 
appear  that  the  precise  question  determined  in  the  first  is  involved  in  the 
second:  BeU  v.  Merrifield,  109  N.  Y.  202;  4  Am.  St  Rep.  436,  and  note; 
Cam  V.  New  Orleans,  41  La.  Ann.  996.  When  a  second  suit  is  upon  a  differ- 
eat  cause  of  action,  the  inquiry  must  be  as  to  the  point  litigated  and  deter* 
mined  in  the  original  action,  and  as  to  that  only  is  the  judgment  concloaive: 
Chicago  V.  Cameron,  120  111.  447. 

Judombmts  —  Rks  Judicata.  — The  test  whether  the  former  judgment  i» 
a  bar  generally  is  whether  or  not  the  same  evidence  will  sustain  both  the 
former  and  present  action:  Oayer  v.  Parker,  24  Neb.  613;  8  Am.  St  Rep^ 
227,  and  note;  BeU  v.  MerriJUId,  109  N.  Y.  202;  4  Am.  St  Rep.  43& 
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Bai    JUDTOATA.  —  A     FlIfAL     ADJUDICATION    BT   A    COUKT    OV    COXPRVRV 

JuRisDicnoN  upon  the  merits  of  the  controversy,  so  long  as  it  remain* 
nnreversed,  is  a  bar  to  any  new  suit  between  the  same  partiea  for  the 
same  cause  of  action,  and  in  a  court  of  chancery,  at  least,  the  form  of  the 
proceeding  is  immaterial,  provided  the  judgment  has  been  reached  upon 
the  merits  and  with  full  opportunity  for  a  fair  hearing. 

Rss  Judicata.  —  Orders  Made  upon  Motions,  Petitions,  ob  Rules  af- 
fecting substantial  rights  and  from  which  an  appeal  lies,  if  the  matter  ia 
question  has  been  fully  tried,  are  as  conclusive  upon  the  issues  neoessa- 
rily  decided  as  are  final  judgments  or  decrees. 

Bxs  Judicata.  —  Order  or  a  Court  or  Chancery  Dikbctino  a  Writ  to 
Issue  to  place  the  purchaser  at  a  judical  sale  in  possession  of  lands,  mad* 
after  a  full  hearing,  at  which  the  issuing  of  the  writ  was  resisted  on  the 
ground  that  the  purchase  had  been  made  in  trust  for  the  original  judg- 
ment debtor,  and  under  an  agreement  entitling  him  to  remain  in  poaseo* 
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•ion,  and  to  a  conveyance  of  the  property  on  hia  complying  with  certain 
eonditions,  is  conclnsive  against  him  in  a  subsequent  suit  in  equity  seek- 
ing to  enforce  this  same  agreement  upon  which  he  relied  in  resiating  tb» 
application  for  a  writ  of  possession. 

H.  8.  Rucker,  and  J.  W.  Arbuckle,  for  the  appellee. 

Lucas,  P.  On  the  sixth  day  of  June,  1887,  Allen  G.  Burner 
filed  his  bill  in  chancery  against  Uriah  Hevener,  in  which  he 
set  out  that  a  certain  creditor  of  his  had  brought  a  suit  against 
him  in  the  circuit  court  of  Pocahontas  County  to  subject  hia 
lands  for  the  payment  of  his  debts;  that  in  said  suit  {Arbogast 
V.  Burner,  etc.),  a  tract  of  154  acres,  and  an  undivided  one 
fourth  interest  in  a  large  mountain  tract,  was  advertised  to  be 
£old  by  R.  S.  Turk,  special  commissioner,  on  the  fourth  day  of 
April,  1881. 

The  bill  further  alleges  that  on  the  day  of  sale  the  defend- 
ant, Uriah  Hevener,  entered  into  a  parol  contract  with  him  as 
follows:  "That  he,  Hevener,  would  buy  the  land  at  said  com- 
missioner's sale  in  his  own  name,  but  for  the  use  and  benefit 
of  this  complainant;  and  that  he  was  to  make  the  cash  pay- 
ment, and  give  his  own  bonds  for  the  deferred  payment  of  the 
purchase-money;  that  complainant  was  by  said  agreement  to 
refund  the  cash  payment  to  said  Hevener,  and  pay  the  bonds 
of  Hevener  for  the  deferred  payments  as  they  became  due,  and, 
in  the  event  complainant  failed  to  pay  the  deferred  payments 
as  they  became  due,  said  Hevener,  in  the  event  he  paid  the 
said  bonds,  was  to  hold  the  said  lands  in  trust  to  secure  the 
repayment  to  him  of  all  money  he  so  paid,  and  a  small  debt 
complainant  owed  him."  Complainant  further  alleges  he  was 
to  remain  in  possession  and  control  of  the  said  lands,  and  to 
have  the  full  use  and  benefit  arising  therefrom. 

The  bill  then  goes  on  to  allege  that  on  the  day  of  sale,  the 
defendant  Hevener  bid  upon  the  land,  and  finding  one  Kriet- 
ler  bidding  against  him,  he  induced  Krietler  to  stop  bidding, 
by  telling  him  he  was  bidding  on  the  land  for  the  use  of  com- 
plainant. The  lands,  by  reason  of  mistake  of  the  auctioneer, 
were  knocked  down  to  one  J.  H.  Arbogast  at  $1,280,  both 
Hevener  and  Arbogast  claiming  the  bid;  "that  complainant 
then  agreed  with  Hevener  to  further  secure  him  with  said 
land,  if  he,  Hevener,  would  secure  for  complainant  a  debt  he 
owefd  to  said  Arbogast  of  about  four  hundred  dollars,  when 
Arbogast  would  surrender  his  bid  to  Hevener,  and  allow  the 
sale  to  be  confirmed  to  said  Hevener,  as  he  and  complainant 
had  already  agreed  upon;  that  this  agreement  was  perfectly 
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understood  and  made  before  this  sale  was  confirmed  to  Hevener, 
as  it  was,  at  $1,280."  The  bill  proceeds  to  allege  further  that 
the  complainant  repaid  to  Hevener  the  cash  payment,  and  a 
small  amount  on  the  other  debt  which  defendant  had  assumed 
to  Arbogast,  and  that  complainant  has  continued  in  uninter- 
rupted  possession  of  the  lands  from  the  fourth  day  of  April, 

1881.  He  also  alleges  that  in  the  spring  of  1882,  N.  T.  Payne, 
a  lumber  dealer,  to  whom  plaintiflf  had  sold  a  large  quantity 
of  timber,  offered  to  repay  to  said  Hevener  for  complainant 
the  amount  he  had  paid  out  for  the  Burner  lands,  but  Hev- 
ener refused  to  accept  or  receive  the  money  from  or  through 
said  Payne;  and  that  the  defendant,  Hevener,  having  taken  up 
all  his  bonds  for  deferred  purchase-money,  on  the  14th  of  July, 

1882,  received  from  the  special  commissioner  a  deed  for  the 
land;  that  in  the  summer  of  1885,  defendant  informed  com- 
plainant that  he  had  sold  theone-hundred-and-fifty-four-acro 
tract,  called  the  "  Byrd  place,"  and  shortly  afterwards  obtained 
a  judgment  for  the  possession  in  an  action  which  is  now  pend- 
ing on  appeal  in  said  circuit  court. 

It  is  further  alleged  that  in  the  original  suit,  in  which  the 
lands  were  sold,  defendant  has  obtained  a  rule  against  the 
complainant  to  show  cause  why  a  writ  of  possession  should 
not  issue  in  his  favor,  and  that  an  order  was  made  at  the 
April  term,  1887,  directing  a  writ  of  possession  to  issue;  and 
the  proceedings  had  and  evidence  taken  under  said  rule  are 
exhibited  as  a  part  of  the  bill.  The  relief  asked  by  the  bill  is 
for  specific  execution  of  the  parol  contract  above  set  out;  that 
the  deed  of  July  14,  1882,  be  treated  as  a  trust  deed  only, 
and  that  the  cause  be  referred  to  a  commissioner  to  ascertain 
the  amounts  properly  due  from  complainant  to  defendant, 
and  that  if  they  are  liens  upon  said  lands,  a  fair  and  proper 
sale  of  the  lands  be  made  to  satisfy  them;  and  that  the  de- 
fendant be  enjoined  and  restrained  from  taking  possession  of 
said  lands,  or  executing  any  writ  of  possession,  until  such  fair 
and  proper  sale  can  be  made;  and  for  general  relief. 

Injunction  was  granted  as  prayed  in  the  bill  on  the  thir- 
tieth day  of  May,  1887.  On  the  twenty-fourth  day  of  June, 
1887,  Hevener  answered  the  bill,  and  demurred  to  the  same. 
In  his  answer,  he  denies  generally  each  and  every  allegation, 
charge,  and  insinuation  in  said  bill  set  forth.  He  pleads, 
also,  that  the  proceedings  on  the  rule,  which  issued  for  pos- 
eession,  and  were  decided  in  his  favor,  rendered  the  matter 
sought  to  be  put  in  issue  res  jtuiicata.    A  large  amount  of 
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testimony  was  taken  on  both  sides,  and  the  cause  was  finally 
removed  from  the  circuit  court  of  Pocahontas  County  to  the 
circuit  court  of  Kanawha,  where,  on  the  eighteenth  day  of 
March,  1890,  a  final  decree  was  rendered,  from  which  an 
appeal  has  been  granted  by  this  court.  The  final  decree 
complained  of  found  that  the  plaintiff  was  entitled  to  the  re- 
lief prayed  for;  that  there  was  due  Hevener  $2,290.50,  which 
was  ascertained  to  be  a  lien  on  the  land.  J.  W.  Arbuckle 
and  H.  S.  Rucker  were  appointed  special  commissioners  to 
sell  the  land.  Before  the  removal  of  the  cause,  however,  from 
the  circuit  court  of  Pocahontas  County,  the  judge  of  that 
court,  in  vacation,  on  notice  and  motion,  dissolved  the  injunc- 
tion, but  sufficient  cause  being  shown  against  the  same,  no 
decree  was  then  made  as  to  costs  and  damages,  nor  dismiss- 
ing the  bill. 

The  first  assignment  of  error  is,  that  the  bill  should  have 
been  dismissed  as  presenting  a  case  which  it  shows  to  be  rea 
judicata.  A  final  adjudication  by  a  court  of  competent  juris- 
diction upon  the  merits  of  a  controversy,  so  long  as  it  remains 
unreversed,  is  a  bar  to  any  new  suit  between  the  same  parties 
for  the  same  cause  of  action.  This  is  a  rule  which  attaches 
to  every  system  of  jurisprudence  worthy  of  the  name,  and  is 
no  less  beneficial  to  the  public,  in  order  that  there  should  be 
an  end  of  litigation,  than  conservative  of  the  private  rights 
of  litigants,  which,  once  determined,  should  not  be  again 
called  in  question.  From  an  o  priori  view,  we  should  con- 
clude that,  in  a  court  of  chancery  at  least,  the  form  of  the 
proceedings  is  immaterial,  provided  the  judgment  has  been 
reached  upon  the  merits,  and  with  full  opportunity  for  a  fair 
hearing.  This  a  priori  view  we  find  sustained  by  the  authori- 
ties, the  more  recent  ones  evincing  a  general  and  growing 
tendency  to  abolish  the  distinction  between  determinations 
reached  upon  the  trials  of  rules,  motions,  and  collateral  orders, 
and  judgments  upon  formal  actions  and  suits.  If  the  matter 
in  question  has  been  fully  tried  upon  an  issue  made  up  on  a 
rule  or  motion,  and  the  judgment  of  the  court  is  so  far  final 
that  an  appeal  would  lie,  then,  so  long  as  such  judgment  re- 
mains unreversed  on  review,  rehearing,  appeal,  or  otherwise, 
no  n§w  suit  can  be  prosecuted  between  the  same  parties  to 
reopen  the  same  question.  Orders  made  upon  motions,  peti- 
tions, or  rules,  if  they  come  within  the  purview  of  our  statute 
(chapter  135  of  the  code),  are  appealable  in  like  manner  as  if 
entered  on  any  other  pleadings.     That  chapter,  in  its  first  sec- 
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tion,  provides  that  an  appeal  will  lie  in  any  case  in  chancery 
wherein  there  is  a  decree  or  order  diseolving  or  refusing  to 
dissolve  an  injunction,  or  requiring  money  to  be  paid,  or  real 
estate  to  be  sold,  or  the  possession  or  title  of  the  property  to 
be  changed,  or  adjudicating  the  principles  of  the  cause.  A 
purchaser  at  a  judicial  sale,  when  he  has  any  relief  to  ask,  be- 
comes a  quasi  party  to  the  cause,  and  may  proceed  by  motion 
or  by  petition,  or  a  rule  to  show  cause,  which  is,  in  effect,  the 
same  as  a  petition:  2  Daniell's  Ch.  Pr.  1592.  Applying  these 
principles  to  this  case,  we  find  that  in  the  case  Arbogast  v. 
Burner,  etc.y  Uriah  Hevener,  who  purchased  the  lands  of  Allen 
C.  Burner  at  a  judicial  sale  in  said  case,  moved  the  court  for 
a  rule  against  Burner,  who  remained  in  possession  of  the 
land,  to  show  cause  why  a  writ  of  possession  should  not  be 
issued  against  him  to  remove  him  from  the  lands,  and  place 
the  purchaser,  Hevener,  in  possession.  This  rule  issued  the 
twenty-second  day  of  June,  1886,  and  on  motion  of  Allen  C. 
Burner,  made  on  the  twenty-third  day  of  June,  1886,  he  was 
given  leave  to  file  his  answer  within  thirty  days  after  the 
adjournment  of  the  court.  This  answer  was  subsequently 
filed,  was  very  elaborate,  and  was,  to  all  intents  and  pur- 
poses, a  cross-bill;  so  much  so  that  the  circuit  court  treated 
it  as  a  cross-bill,  and  permitted  Hevener,  the  purchaser,  to 
file  what  is  styled  a  "  replication,"  putting  in  issue  all  the 
new  matters  alleged  in  the  answer  or  cross-bill  of  Burner. 
The  issue  having  been  thus  made  up,  a  large  amount  of  tes- 
timony was  taken  upon  either  side,  and  the  matter  finally 
came  up  before  the  court  for  hearing,  and  the  court  reached 
a  decision,  and  entered  an  order  upon  the  sixth  day  of  April, 
1887.  A  decree  was  entered  reciting  the  papers  formerly 
read,  the  rule,  answer,  replication  to  the  answer,  and  depo- 
sitions of  witnesses,  whereupon  it  was  decreed  as  follows: 
"This  court  being  of  the  opinion  that  there  is  nothing  in  the 
cause  shown  to  deprive  Uriah  Hevener  of  the  writ  of  posses- 
sion in  the  rule  mentioned,  it  is  adjudged,  ordered,  and  de- 
creed that,  upon  application  of  Uriah  Hevener,  the  clerk  of 
this  court  issue  a  writ  of  possession  for  the  land  embraced  in 
a  deed  from  R.  S.  Turk,  special  commissioner  in  this  cause, 
to  said  Uriah  Hevener,  dated  the  fourteenth  day  of  July, 
1882,  directed  to  the  sheriff  of  this  county,  whose  duty  it 
■hall  be  to  place  said  Hevener  in  possession  of  the  154  acres, 
1,160  acres,  and  904  acres  of  land  embraced  in  the  said  deed. 
It  if  further  adjudged,  ordered,  and  decreed  that  Uriah  Hev- 
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•cner  recover  his  costs  in  this  behalf  expended."  It  was 
further  ordered  that  a  suspension  for  sixty  days  should  be 
hrd,  to  give  Burner  an  opportunity  to  appeal,  upon  his  exe- 
•cuting  the  usual  bond. 

It  was  after  this  decree  that  Burner  brought  the  suit  now 
under  consideration,  and  obtained  an  injunction  against  the 
execution  of  the  writ  of  possession.  He  files  as  an  exhibit 
with  his  bill  all  of  the  proceedings  and  record  under  the  rule, 
including  the  depositions.  The  bill  in  his  new  suit  was,  in 
Bubstance,  the  same  as  his  answer  to  the  rule,  and  its  prayer 
substantially  identical  with  the  prayer  of  the  answer  to  the 
<5ross-bill. 

Looking  at  the  action  of  the  court  from  an  equitable  stand- 
point, we  must  regard  its  judgment  in  favor  of  the  purchaser, 
declaring  him  entitled  to  the  possession  of  the  land  in  ques- 
tion, as  equivalent  to  the  dismissal  of  the  cross-bill,  and  a  re- 
fusal of  the  relief  embraced  in  its  special  prayer,  or  covered  by 
the  general  prayer  for  relief,  which  it  also  contained.  The 
question  then  is,  whether,  in  the  light  of  the  principles  which 
we  have  already  laid  down.  Burner,  the  plaintiflf  in  the  suit, 
was  not  estopped  by  the  former  adjudication.  As  before  ob- 
served, the  older  authorities  are  not  quite  so  emphatic  upon 
the  subject  of  estoppel  upon  a  decision  by  motion  as  those  of 
more  recent  date.  Thus  Mr.  Bigelow,  on  page  56  of  the  edi- 
tion of  1886  of  his  treatise  on  the  law  of  estoppel,  observes: 
"  The  judgment  further  should  have  been  final.  We  have  seen 
that  a  preliminary  decree  or  judgment,  or  a  decision  upon  a 
motion  in  the  course  of  a  trial,  can  not  ordinarily  result,  if  the 
case  go  no  further,  in  precluding  the  parties  from  drawing  the 
matter  into  issue  again.  The  case  must  have  gone  to  a  com- 
plete termination,  so  that  nothing  more  is  necessary  to  settle 
the  rights  of  the  parties,  or  the  extent  of  those  rights.  Thus 
an  order  in  garnishment,  directing  the  garnishee  to  deliver  cer- 
tain property  of  the  defendant  to  the  sheriff  for  sale,  from  the 
proceeds  of  which  the  garnishee  is  to  be  paid  a  sum  named  in 
the  order,  is  not  an  adjudication  that  the  defendant  owes  the 
garnishee  the  amount  fixed  by  the  order,  nnless  there  was  an 
issue  concerning  the  sum  due." 

9n  the  other  hand,  in  an  edition  of  the  same  date,  Mr.  Her- 
man says:  "Amotion  is  an  application  made  to  a  judge  or 
chancellor,  or  to  the  same  parties  when  constituting  a  court,  in 
open  court,  for  the  purpose  of  obtaining  a  rule  or  order  direct- 
ing some  act  to  be  done  in  favor  of  the  applicant     This  is 
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usually  an  incidental  proceeding  to  an  action,  but  it  may  be 
wholly  distinct  from  that  kind  of  proceeding.  The  great  vari- 
ety of  objects  for  which  this  class  of  proceedings  are  available 
render  it  impossible  to  classify  the  numerous  adjudications 
relating  to  them,  and  general  principles  can  only  be  stated. 
There  may  be  the  following  general  classification  made:  1. 
Orders  made  upon  motions  respecting  collateral  questions 
arising  in  the  course  of  a  trial;  2.  Final  orders  affecting  sub- 
stantial rights,  for  motions  from  the  determination  of  which 
an  appeal  lies,  and  those  which  are  unappealable.  All  mo- 
tions affecting  the  substantial  rights  of  parties  are  appealable, 
and  therefore  final,  unless  reversed  or  modified  by  an  appel- 
late tribunal,  and  are  placed  on  the  same  basis  as  any  final 
judgment.  Whenever  a  motion  admits  of  grave  discussion 
and  deliberation,  and  is  made  part  of  the  record  of  a  cause, 
and  subject  to  a  review  in  another  court,  the  decision  by  a 
court  upon  such  motion  is  generally  regarded  as  a  final  judg- 
ment or  adjudication,  and  the  rule  of  res  judicata  applies": 
Herman  on  Estoppel,  sec.  472. 

To  the  same  effect  is  the  authority  of  Mr.  Black,  in  his  re- 
cent and  able  book  on  judgments  (2  Black  on  Judgments,  sec. 
691):  "According  to  the  doctrine  of  the  earlier  cases  (and 
some  more  recent  decisions),  the  determination  of  a  motion  or 
summary  application  is  not  res  judicata^  so  as  to  prevent  the 
parties  from  drawing  the  same  matters  in  question  again,  in 
the  more  regular  form  of  an  action.  Thus  a  party  is  not 
estopped  from  bringing  an  action  to  set  aside  a  judicial  sale, 
made  without  authority,  by  the  fact  that  the  court  may  have 
overruled  a  motion  to  set  aside  the  order  confirming  such  sale. 
So  when  a  motion  to  open  a  judgment  rendered  on  a  warrant 
of  an  attorney  is  refused,  the  party  may  resort  to  equity,  and 
the  denial  of  such  a  motion  is  not  such  a  prior  adjudication  aa 
to  bar  him." 

But  it  is  now  said  that  this  rule  no  longer  obtains  in  its  for> 
mer  strictness;  and  regard  is  now  had  less  to  the  form  of  the 
proceeding  and  more  to  the  substance  and  condition  of  the 
decision.  Further,  there  is  a  distinction  to  be  noticed  be- 
tween orders  made  upon  motions  respecting  collateral  ques- 
tions arising  in  the  course  of  a  trial  and  final  orders  affecting 
substantial  rights  and  from  which  an  appeal  lies.  The  latter 
are  res  judicata  and  binding  upon  the  parties,  unless  reversed 
or  modified  by  an  appellate  tribunal.  Following  these  princi- 
ples, it  is  held  that  when  a  motion  to  set  aside  a  verdict  is 


Feb.  1891.]  Burner  v.  Heveneb.  956 

overruled,  and  judgment  rendered  thereon,  a  Bimilar  motion 
in  a  subsequent  suit  between  the  same  parties,  or  their  privies 
in  estate,  to  set  aside  a  verdict  settling  the  same  questions  in 
the  same  way,  must  be  overruled.  So  to  a  complaint  by  a 
judgment  defendant  to  have  a  judgment  declared  satisfied,  it 
is  a  good  answer  on  the  part  of  the  judgment  plaintifif  that  the 
same  matters  alleged  in  the  complaint  were  set  up  in  answer 
to  a  motion  for  leave  to  issue  execution  on  the  judgment,  and 
that  such  matters  were  in  that  proceeding  adjudicated. 

In  Louisiana,  it  is  held  that  if  the  form  of  procedure  by  rule 
instead  of  injunction  to  arrest  an  execution  has  been  adopted 
without  objection,  and  a  decision  rendered  thereon  after  issue 
joined  on  the  merits,  the  defendant  in  execution,  by  whom  the 
rule  was  taken,  cannot  afterward  renew  the  litigation  by  re- 
sorting to  an  injunction. 

Although  in  our  own  state  we  have  no  adjudication  upon  this 
immediate  point  which  I  have  been  discussing,  yet  the  prin- 
ciples announced  in  our  own  decisions  fully  warrant  the  con- 
clusion which  I  have  reached.  In  the  case  of  Gallaher  v.  City 
of  Moundsvilley  34  W.  Va.  730,  ante,  p.  942,  the  cases  will  be 
found  collated,  and  that  case  itself  is  a  strong  authority  in 
favor  of  the  conclusions  I  have  reached;  Western  M.  &  M.  Co. 
V.  Virginia  C.  C.  Co.j  10  W.  Va.  250;  Henry  v.  Davis,  13  W.  Va. 
230;  Mason  v.  Harper's  Ferry  Bridge  Co.,  20  W.  Va.  223;  Wand- 
ling  V.  Straw,  25  W.  Va.  692;  McCoy  v.  McCoy,  29  W.  Va,  794. 

I  am  of  opinion,  therefore,  and  for  the  reasons  stated,  that 
the  plea  of  res  judicata  should  have'  been  sustained  by  the  cir- 
cuit court,  and  the  bill  dismissed.  The  decree  of  the  circuit 
court  of  Kanawha  County  must  be  reversed. 

JiTBGMKNTS — Res  JUDICATA.  —  A  decision  of  a  oonrb  of  comp«t«nt  jorb* 
diction  directly  npon  a  question  is  conclusive  between  the  parties,  until  an- 
nulled  or  reversed  by  a  proper  proceeding:  Tadlockv.  Eccles,  20  Tex.  782;  73 
Am.  Dec.  213,  and  note;  Steele  v.  Boies,  2  Aiken,  338;  16  Am.  Deo.  720;  Dap 
T.  Holland,  15  Or.  464;  note  to  Lea  t.  Lea,  96  Am.  Deo.  776. 

Judgments  —  Orders,  whether  Final.  —  An  order  confirming  a  judicial 
■ale  is  a  final  judgment,  and  cannot  be  set  aside  at  a  subsequent  term:  State 
Nat.  Bank  v.  Ned,  53  Ark.  110;  22  Am.  St  Rep.  185,  and  note.  As  to  what 
orders  are  final  and  from  which  an  appeal  may  be  taken,  see  note  to  Davie  r. 
Davie,  20  Am.  St.  Rep.  173.  A  mere  order  for  a  decree  is  not  final  and  con- 
clusive: Oilpatrick  v.  Olidden,  82  Me.  201.  Orders  of  probate  courts,  in  th« 
exercise  of  their  jurisdiction,  are  final  and  conclusive:  Murphji  r,  De  fnmee, 
106Mo.6aL 
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Attokhits  at  Law,  advioa  of,  when  eonstitntM  »  def onie  to  an  action  against 
elienta  for  malioiona  prosecution,  143-146. 
when  answerable  for  malicioas  prosecutions,  132. 

Ctoimoif  Carbibks,  contracts  limiting  liability  o^  for  negligence,  120. 
duty  of,  to  protect  passengers,  543. 

liability  of,  for  acts  of  servants  by  which  passengers  are  injured,  644. 
measure  of  damages  for  delay  in  transporting  or  delivering  property,  19. 

See  SlEEPINQ-OAS  COBPOBATIONa. 

OOKSTITUTIONAL  IiAW,  local  statutes,  when  valid,  667. 

statutes  authorizing  the  issuing  of  bonds  to  aid  in  procnring  seed-gxain 
for  farmers,  when  valid,  621. 
CiONTBAOTS,  when  binding  upon  executors  and  administrators,  262. 
CoHVXTANCS,  delivery  of,  must  be  in  the  lifetime  of  the  grantor,  318. 

delivery  of,  what  sufficient,  317. 
CoBFORATioNa,  contract  of,  void  in  state  where  corporation  was  created  la 
void  elsewhere,  244. 
estoppel  against  denying  ralidity  of  stock  improperly  issued,  233. 
malicious  prosecution  by,  agents  of,  when  deemed  authorized,  132. 
malicious  prosecution  by,  general  agents  o^  have  power  to  ereate,  liabQ* 

ity  for,  132. 
malicious  prosecution  by,  liability  o^  for,  131. 
OsimMAL  Law,  fornication  and  adultery,  whether  one  of  the  partiss  naj  ba 
guilty  when  the  other  is  innocent*  602. 

Damaqjbs,  for  seduction  of  child,  when  recoverable  by  parent^  6^ 

in  actions  for  malicious  prosecution,  162-164. 

measure  of,  when  a  street  has  been  occupied  by  an  elevated  xallwaj,  498L 

opinion  of  expert  as  to  amount  of,  when  inadmissible,  499. 

speculative  opinions  of  witness  respecting  amount  of,  are  not  admissible^ 
500-604. 
DiATH,  widow's  right  of  action  for  death  of  husband,  whether  maj  be  r^ 

leased  by  him,  704. 
DxTiNrnox  of  alimony,  651. 

of  homestead,  324. 

of  malice,  150. 

of  negligence,  315,  850. 

of  privileged  communications,  434, 

df  probable  cause  for  criminal  prosecutions,  138,  139, 

Ehinknt  Doxaik,  right  of  one  railway  to  eondemn  property  si  another,  431. 
Estates  ow  Decedents,  debts,  right  to  sell  property  for  payment  of,  may  b« 
lost  by  delay,  23. 
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Estates  op  Decedkkts,  discretion  of  court  ia  determiaing  what  is  a  reason* 

able  time  in  which  to  apply  for  order  to  sell  property  of,  22. 
excuses  for  delay  in  securing  sate  of  property  of,  what  sufficient,  28,  29. 
inexcusable  delays  in  applying  for  order  to  sell  property  of,  25,  26. 
instances  of  fatal  delay  in  applying  for  order  to  sell  property  of,  23,  25, 

26. 
laches,  equitable  estoppel  may  b«  created  by,  against  ordering  sale  of 

property  of,  26,  27. 
laches  in  applying  for  order  to  sell  property  of,  no  precise  test  of,  can  be 

formulated,  25. 
laches  in  applying  for  sale  of  property  of,  22. 
•tatate  of  limitations  adopted  by  courts  as  againsk  applioations  to  sell 

property  of,  26. 
Btidenob,  expert,  when  allowable,  601. 

of  experts,  is  looked  upon  with  suspicion,  499. 

opinion  of  witness  as  to  value  of  real  estate,  500. 

ipecnlatire  opinions  concerning  damages  suffered  are  not  admissible^ 

600-604. 
■peonlative  opinions  concerning  the  value  of  real  estate,  600. 
to  prove  criminal  act  in  civil  cases,  808. 
to  prove  damages  resulting  from  operation  of  railway  in  public  street, 

what  admissible,  504,  506. 
BxsouTiON  Sales,  delay  in  moving  to  vacate,  801. 

inadequacy  of  price,  when  ground  for  vacating,  800L 

FoKTErruBB  of  lease  for  breach  of  condition,  910-913. 

Fkaudulbnt  CoMVETANOEa,   transfers  to  creditors  for  grossly  inadequate 
consideration,  377. 

Habeas  Corpos,  kidnaped  fugitive  from  justice  is  not  entitled  to  release, 

380. 
Homestead,  alienation  and  abandonment  of,  324. 
Husband  and  Wife,  connivance  by  husband  at  wife's  adnltery,  what  is  not^ 

240. 

Intaitts,  disaffirmance  of  conveyances  by,  841. 

malicious  prosecution,  whether  liable  for,  132, 

necessaries,  for  what  liable,  841. 

right  of,  to  disaffirm  contract  without  restoring  consideration,  264 
Ikjunotion  against  continuing  trespasses,  635. 

mandatory,  when  proper,  167. 
IVBUBAMOE,  alteration  of  premises  by  tenant,  415. 

alterations  and  repairs,  when  avoid  policy,  416^ 

doubts  must  be  decided  in  favor  of  assured,  876. 

time  within  which  to  bring  suit,  bow  to  be  computed,  875i 

waiver  of  conditions,  416. 

JVDQMBifTs  against  principals  when  evidence  against  sureties,  407* 
relief  in  equity  against  enforcement  of,  when  proper,  820. 

JuKiBDicrioif,  appearance,  what  sufficient  to  confer,  347* 
founded  upon  illegal  arrest,  380. 

Laches  in  applying  for  order  of  sale  of  property  of  decedents  to  pay  debti, 

22-29. 
Laxdu>bd  AMD  Tenant,  forfeiture  of  lease  for  breach  of  condition,  acts  d 

lessor  which  amount  to  election  to  enforce,  912. 
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Landlord  and  Ten'ant,  forfeiture  of  lease  for  breach  of  condition,  clauses 
regarding,  are  for  the  protection  of  the  lessor  only,  911. 

forfeiture  of  lease  for  breach  of  condition,  election  to  take  advantage  of, 
must  be  exercised  by  the  lessor,  911,  913. 

forfeiture  of  lease  for  breach  of  condition,  execution  of  second  lease, 
evidence  to  show  that  it  wais  without  intention  to  take  advantage 
of,  911. 

forfeiture  of  lease  for  breach  of  condition  is  not  favored  by  the  courts, 
911. 

forfeiture  of  lease  for  breach  of  condition  is  not  operative  antil  lessor 
manifests  purpose  to  assert  it,  910. 

forfeiture  of  lease  for  breach  of  condition,  stipulations  for,  are  not  self- 
executing,  911. 

forfeiture  of  lease  for  breach  of  condition,  tenant  cannot  insist  upon,  913. 

forfeiture  of  lease  for  breach  of  condition,  waiver  of,  912. 

forfeiture  of  lease  for  non-payment  of  rent,  bringing  action,  when  a  suffi- 
cient election  to  take  advantage  of,  913. 

forfeiture  of  lease,  non-payment  of  rent,  demand  for  payment  when  on- 
necessary,  912. 

forfeiture  of  lease,  non-payment  of  rent,  how  must  be  enforced,  912. 

liability  of  landlord  to  one  injured  by  defects  in  leased  premises,  278. 
License,  parol,  when  revocable,  555. 
L0KAC7,  malicious  prosecution  of  charge  of,  128. 

Malioious  Prosecution  ot  Cbiminal  CHAsass,  actions  for,  difference  be- 
tween, and  actions  for  false  imprisonment,  128. 

actions  for,  what  necessary  to  sustain,  128. 

accusation  in  which  facts  correctly  stated  do  not  oonatitate  any  crime, 
129. 

accusation  or  proceedings,  defects  in,  129. 

advice  of  counsel,  character  of  the  attorney  giving  the  advice,  145. 

advice  of  counsel,  failure  to  disclose  all  the  facts  when  seeking,  146. 

advice  of  counsel,  good  faith  in  seeking  is  essential,  146. 

advice  of  counsel  must  have  been  sought  after  a  fall  disclosure  of  th« 
facts,  144. 

advice  of  counsel  must  have  been  sought  in  good  faith,  144,  146. 

advice  of  counsel,  omission  to  state  material  facts,  147. 

advice  of  counsel,  want  of  diligence  on  the  part  of  the  prosecutor  in  not 
ascertaining  all  the  facts  before  procuring,  147. 

advice  of  counsel,  when  a  full  protection,  144. 

advice  of  counsel,  when  the  known  facts  do  not  constitute  a  crime,  144. 

advice  of  counsel,  whether  must  create  belief  in  the  guilt  of  the  accused, 
146. 

advice  of  counsel,  whether  rebuts  malice  and  tends  to  show  probable 
cause,  143. 

advice  of  counsel  who  is  interested  and  prejudiced,  145. 

advice  of  justice  of  the  peace  or  other  magistrate,  146. 

advice  of  pettifoggers  and  others  not  admitted  to  praotioe,  145. 

agents,  malice  of,  whether  imputable  to  their  principals,  134. 

agents,  principals  not  necessarily  chargeable  with  knowledge  ol^  114 

agents,  principals,  when  liable  for  prosecutions  by,  134. 

answer  in  actions  for,  what  must  contain,  153. 

attorney  at  law,  advice  of,  when  a  defense,  143,  146. 
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Malicious  Prosecution  or  Criminal  Chaboks,  attorney  at  law,  when  an- 

swerable  for,  134. 
arrest,  constructive,  ii  sufficient  to  austain  action,  130. 
arrest  of  person  prosecuted,  whether  essential  to  sustain  aotion  for,  130.- 
arrest  under  an  invalid  warrant,  130. 
association  formed  for  the  prosecution  of  erimiuals,  members  of,  when 

liable  for,  132. 
burden  of  proof  in  actions  for,  153. 
commitment  to  insane  asylum  ia  not  eonclnsiTe  of  tlia  insanity  of  the- 

persou  committed,  137. 
complaints  in  actions  for,  what  must  contain,  152,  163. 
concurrence  of  malice  and  of  absence  of  probable  cause  ia  essential  to 

sustain  action  for,  149. 
conviction  of  the  accused  is  conclusive  against  him  until  set  aside,  137. 
oonviction  of  the  accused  is  conclusive  evidence  of  probable  cause,  142,. 

143. 
conviction  of  the  accused,   effect  of,  as  evidence  of  probable  canse,. 

whether  may  be  destroyed  by  appeal  or  otherwise,  143. 
corporations  may  be  liable  for,  131. 
corporations,  prosecutions  by  agents  of,  need  not  have  been  authorised 

by  formal  vote  of  directors,  132. 
corporations,  prosecutions  by  agents  of,  without  authority,  132. 
corporations,  prosecutions  by,  general  agents  of,  may  authorize,  132. 
corporations,  prosecutions  by,  special  agents  when  have  aathority  to  |n« 

stitute,  132. 
crimes  charged,  what  will  sustain  actions  for,  128. 
damages  aggravated  by  the  treatment  of  the  aooosed  while  h*  b  Itt 

prison,  163. 
damages,  amount  of,  witnesses  are  not  permitted  to  fix,  162. 
damages  are  in  the  discretion  of  the  jury,  162. 
damages,  attorney's  fees  as  elements  of,  163. 
damages,  elements  of,  162. 
damages,  exemplary,  when  allowable,  164. 
damages,  family  of  the  accused,  condition  of,  whether  may  be  eoasid> 

ered,  163. 
damages,  imprisonment  of  the  accused,  163. 
damages,  mental  suffering,  163. 
damages,  mitigation  of,  what  may  b«  proved  in,  164. 
damages  to  reputation,  163. 

damages,  wealth  of  the  defendant  is  admissible  to  enhance,  164. 
defects  in  accusation  or  proceedings,  when  no  defense,  128. 
dismissal  of  prosecution  for  the  purpose  of  recommencing  it,  137. 
dismissal  of  prosecution,  when  sufficient  to  support  aotion  for,  136. 
evidence,  acquittal,  record  of,  for  what  purpose  admissible,  163,  166L 
evidence,  .burden  of  proof  in  actions  for,  153. 
evidence,  declarations  of  the  arresting  officer,  168. 
evidence,  discharge  of  the  accused  by  the  examining  magistrate,  164. 
evidence,  failure  of  the  grand  jury  to  indict,  154. 
evidence,  finding  of  magistrate  that  the  prosecntioD  was  malioiooe  aad 

without  probable  canse,  165. 
evidence  for  the  defendant*  belief  of  guilt*  evidence  o^  when  not  admiaai« 

b^  lea 
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IfALioioua  Froskoution  of  Criminal  Charges,  evidence  for  the  defendant, 

common  reputation  in  the  neighborhood,  160. 
evidence  for  the  defendant,  disagreement  of  the  jnry  on  the  first  trial* 

158. 
evidence  for  the  defendant,  facts  justifying  the  prosecution,  160. 
evidence  for  the  defendant,  facts  not  known  to  the  prosecutor,  160. 
evidence  for  the  defendant,  holding  the  accused  to  answer,  158. 
evidence  for  the  defendant,  indictment  of  the  accnsed,  168. 
evidence  for  the  defendant,  record  of  the  court  in  the  criminal  proMOQ* 

tion,  158. 
•vidence  for  the  defendant,  showing  his  motives,  159. 
evidence  for  the  defendant,  elbowing  the  commission  of  other  orimes,  169* 
evidence  for  the  defendant,  suspicions  of  the  defendant  and  others,  160> 
evidence  for  the  defendant  to  show  doobt  on  the  part  of  the  jury  which 

tried  the  accused,  158. 
evidence  for  the  defendant  to  show  the  bad  reputation  of  the  plaintiff 

158. 
eridenoe  for  the  defendant,  waiver  of  examination  by  the  aoonsed,  168. 
evidence  in  mitigation  of  damages,  what  receivable,  164. 
evidence  of  actual  ill-will,  156. 
evidence  of  the  facts  and  circumstances  nnder  which  the  proeeoator 

acted,  156. 
evidence  of  the  proceedings  in  court,  154. 
evidence  of  the  reputation  of  the  plaintiff,  166. 
evidence  of  the  testimony  of  witnesses  at  the  trial  of  the  eriminal  charge, 

157. 
evidence  that  the  object  of  the  prosecutor  was  to  accomplish  some  eol< 

lateral  purpose,  155. 
evidence  to  create  prejudice  against  defendant,  1581. 
evidence  to  show  probable  cause,  156,  157. 
exemplary  damages,  actual  damages  are  necessary  to  support  award  o^ 

164. 
exemplary  damages  may  be  awarded  for,  164. 
exemplary  damages,  when  warranted,  164. 

gnilt  of  the  aOcused  is  always  a  complete  defense  to  an  action  for,  188. 
habecu  corpus,  discharge  of  the  accnsed  upon,  when  sufficient  to  support 

action  for,  137. 
imprisonment  of  the  accnsed  is  not  essential  to  sustain  action  for,  ISO. 
indictment  as  evidence  of  probable  cause,  148. 
indictment  for  crime  not  charged  by  the  prosecutor,  129. 
infants,  when  liable  for,  132. 
instances  of  probable  cause,  147,  148. 

instructions  to  jury  concerning  the  question  of  probable  eaose^  141,  142. 
ii  punishable  as  a  crime  by  code  of  Texas,  127. 
judgment  for,  precludes  further  recovery  for  libel  or  slander  onnAting 

of  the  same  charge,  128. 
Jnrisdiction.  want  of,  in  the  court  wherein  the  prosecution  took  place, 

129. 
jurisdiction,  want  of,  not  being  apparent  from  the  warrant  of  arrest, 

130. 
hmacy,  malicious  prosecution  of  charge  of,  128. 
magistrate  or  justice  of  the  peace,  advice  of,  is  no  proteotioo,  148w 
Am.  St.  Rkf.,  Vol.  XZYI.  —  61 
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ILujoious  PBOSKOunoN  or  Criminal  Charois,  in&Iio«,  belief  of  {he  pr 

cntor  ia  the  guilt  of  the  acoased,  eridenoe  of,  is  admlMible  to  reba^ 

140. 
nudioe,  defiaitiona  of,  160. 
malice,  existeoce  of,  may  be  inferred  from  abtenoe  of  probable  eaosA, 

151. 
malice  is  a  qaestion  for  the  jary,  151. 

malice,  the  court  must  not  undertake  to  determine  question  of,  161. 
soalioe  will  not  support  action  for,  if  there  was  probable  cause,  149. 
married  women,  whether  liable  for,  132. 
members  of  associations  formed  to  prosecute  criminals,  when  liabls  for, 

132. 
•atnre  of  actions  for,  152. 

nolle  prosequi,  entry  of,  when  sufficient  to  support  action  for,  ISfti 
partner  cannot  make  copartner  liable  for,  132.  ^ 

pleading  on  the  part  of  the  defendant  in  actions  for,  163^ 
pleading  on  the  part  of  the  plaintiff  in  actions  for,  152. 
prejudice  and  partiality  of  the  prosecutor  do  not  deprive  him  of  tlM  4*> 

fenae  of  probable  cause,  139. 
probable  cause,  acting  on  confessions  of  alleged  acoomplioa,  IM. 
probable  cause,  acting  on  information  deriv^ed  from  others,  148. 
probable  cause,  acting  on  knowledge  of  the  killing  of  a  person,  148L 
probable  cause,  advice  of  counsel  is  evidence  of,  143. 
probable  cause,  belief  of  the  prosecutor  in  the  guilt  of  the  aooused  ia  e>* 

sential  to^  140. 
probable  cause,  belief  of  the  prosecutor  in  the  guilt  of  the  accused  is  not 

sufficient,  140. 
probable  cause,  belief  of  the  prosecutor  is  a  question  for  the  Jury,  142. 
probable  cause,  conviction  of  the  accused  is  conclusive  evidence  until  set 

aside,  142. 
probable  cause,  conviction,  whether  evidence  of,  after  it  has  been   Mt 

aside,  142,  145. 
probable  caut>e,  definitions,  giving  of,  to  Jury  said  to  be  Improper,  14L 
probable  cause,  definitions  of,  138,  1S9. 
probable  cause,  evidence  admissible  on  question  of,  167. 
probable  cause,  existence  of,  must  be  denied  in  the  complaint,  15IL 
probable  cause,  holding  accused  to  answer,  when  evidence  o^  14IL 
probable  cause,  indictment  is  evidence  of,  143. 

probable  cause,  information  received  from  others,  161.  9 

probable  cause,  instances  of,  147,  148. 
probable  cause,  instances  of  absence  of,  149. 
probable  cause,  instructions  concerning,  to  Jury,  whether  permisriUe^ 

141. 
probable  cause,  mode  of  submitting  question  to  the  Jury,  14L 
probable  cause,  prejudice  is  not  inconsistent  with,  139. 
probable  cause  said  to  be  a  question  exclusively  for  the  conrl^  14L 
;probable  cause,  tc  irha^  extent  a  question  for  the  Jury,  141. 
probable  cause,  want  of  knowledge  of  existing  facts  mmj  deprive  prert.- 

eutor  of  defense  of,  147. 
proeeoutions  which  will  support  actions  for,  128. 
prosecutors  acting  by  agents,  when  liable,  134. 
prosecutors  are  not  liable  for  acts  not  properly  resulting  from  tiie  charge 

HUMle  by  them,  133. 
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ICauoious  Pbosboution  or  Criminal  Chargss,  prosecutors,  evidence  to 
show  who  were  the  real,  133. 

prosecutors  fairly  stating  the  real  facts  are  not  liable,  133. 

prosecutors,  liability  of,  need  not  appear  by  the  record,  133. 

prosecutors,  persons  causing  or  inciting  the  prosecution  are  liable  as,  184. 

prosecutors,  who  liable  as,  131-135. 

reputation  of  plaintiff,  injury  to,  is  one  of  the  elements  of  damages^  128. 

reputation  of  plaintiff,  when  admissible  in  evidence,  156,  158. 

search-warrant,  procurement  of,  128. 

termination  of  prosecution,  appeal  from  judgment,  whether  prevents  op* 
eration  of,  136. 

termination  of  prosecution  by  discharge  of  the  accused  on  haiecu  corpw^ 
137. 

termination  of  prosecution  by  dismissal  without  trial,  138, 

termination  of  prosecution  by  entry  of  nolle  prosequi,  136. 

termination  of  prosecution  by  failure  of  the  grand  jury  to  indict,  13A. 

termination  of  prosecution,  discharge  by  committing  magistrate,  185b 

termination  of  prosecution  is  essential  to  sustain  action  for,  135. 

termination  of  prosecution,  order  of  court  discharging  aoonsed,  when 
essential  to,  136. 

termination  of  prosecution,  trial  on  the  merits  not  essential  to,  135. 

termination  of  prosecution,  what  sufficient  to  sustain  action  for,  135-137. 

warrant,  arrest  under  an  invalid,  130. 

warrant  of  arrest,  prosecutor,  when  need  not  be  shown  to  have  procured 
the  issuing  of,  130. 

wealth  of  the  prosecutor,  evidence  of,  is  admissible  in  trial  of  Mtioni  for* 
164. 

who  liable  for,  131-135. 
Married  Women,  malicious  prosecution,  whether  liable  for,  182. 
Marshalino  Secubttiks,  homestead,  when  will  not  be  prejudiced  bj,  859. 

will  not  be  allowed  to  work  injustice,  359. 
Master  and  Servant,  foremen,  superintendents,  and  overseers,  when  n* 
garded  as  fellow-servants  with  those  working  under  them,  632L 

liability  of  master  for  act  of  volunteer  assisting  servant,  253. 
Mortqage,  foreclosure,  junior  mortgagee  not  made  a  party  to,  43. 

foreclosure  of,  must  include  all  parties  interested  in  the  subjeot-mattw, 
43. 

relief  in  equity  against  release  of,  32. 
MoRTOAQE  or  Chattels,  description  of  property  in,  when  sufficient,  SM> 
Municipal  Bonds,  whether  are  commercial  paper,  399. 
Municipal  Corporations,  agents,  when  liable  for  acts  of,  927. 

knowledge  of  powers  of,  is  imputed  to  persons  dealing  with,  806). 

streets,  liability  of,  for  injuries  resulting  from  defects  in,  194,  23% 

Nkolioence,  contributory,  instances  of,  866. 
definition  of,  850. 

sleeping-car  corporations,  when  answerable  for,  335,  336. 
subsequent  repairs  or  changes,  evidence  of,  is  not  admissibU  to  pcvTS^ 

229. 
telegraph  corporations  cannot  stipulate  for  immonity  from  liability  fcr, 

367. 
whether  presumable  from  fact  of  fire,  315. 
MxaoTiABLK  iNSTRUMXNTa,  school  warrants  or  orders  arc  not»  606^ 
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Pareht  aitd  Child,  liability  of  parent  for  negligence  of  child,  288. 
PASTifKKSHiP,  malicions  prosecation  by  one  partner  does  not  make  another 

liable.  132. 
Fjukgifal  and  Agxmt,  malicioaa  prosecation  by  agent,  when  renders  princi> 
pal  liable,  134. 
malicious  prosecation,  knowledge  of  agent  not  necessarily  impated  to 

principal,  134. 
malicioas  prosecation,  maliee  of  agent  not  necessarily  impated  to  princi> 

pal,  134. 
powers  of  attorney  are  strictly  constrned,  837. 

parchase  by  agent  for  his  own  benefit  or  that  of  a  member  of  hli  family^ 
828. 

Bailwat  Corpobations,  crossings,  daty  of,  to  giro  wumings  at,  687. 

elevated,  damages  for  operation  of,  in  pnblic  streets,  000-604. 

elsTatad,  tenants,  when  cannot  recover  for  operation  of,  606. 

platform,  daty  of  to  provide  safe,  for  passengers  to  alight  npoa,  817* 

repairs  after  accident,  of  what  evidence,  587. 
Rial  Estate,  lateral  support,  notice  of  intended  excavation,  whether  most 

be  given  to  adjoining  property  owner,  439,  440. 
Kn  JUDIOATA,  ejectment,  judgments  in,  when  do  not  bar*  tfa«  effeet  o£,  96. 

extends  to  all  matters  within  the  issaes,  96. 

title  acquired  pendente  liUt  whether  affected  by,  97* 

fiaUB,  aoceptanoe  of  goods,  when  does  not  predada  action  upon  warranty 

for  defects  in  quality,  896. 
bill  of  lading,  retention  of,  in  the  name  of  the  vendor  prevent!  titU  from 

vesting  in  the  vendee,  463. 
carriers,  delivery  to,  when  a  constructive  delivery  to  vendee,  46!1 
delivery  by  vendor  to  a  common  carrier  vests  property  in  vendee,  481. 
delivery  of  bill  of  lading  assigned  to  the  vendee  amounts  to  a  delivary  •# 

the  goods,  452. 
loss  of  goods  sold,  when  must  fall  upon  purchaser,  451. 
offer  to  sell  ntnst  be  accepted  without  qualification,  676. 
purchasing  property  without  intent  to  pay  therefor  is  a  fraad  entltllag 

the  vendor  to  rescind,  669. 
risk  of  carriage  when  goods  are  shipped  by  direction  of  porohasar,  487* 
risk  of  carriage,  when  must  be  borne  by  vendor,  451. 
shipment  of  goods  according  to  vendee's  direction  vests  the  titla  in  hia, 

though  he  has  no  notice  thereof,  452. 
SXAROH-WABRANT,  malicious  suing  out  of,  128. 
BsDCcnoif  of  child,  damages  for,  when  recoverable  by  parent,  66. 
Slupino-oab  Corporations  are  not  insurers  against  loss  under  all  dr«na»» 

stances,  332. 
are  not  subject  to  liability  as  common  carriers  nor  as  ixmkesp«r%  832. 
baggage,  for  what  liable  in  case  of  loss,  337. 
berths,  to  what  class  of  passengers  must  be  furnished,  838. 
care,  what  sufficient  evidence  of  want  of,  335. 
care,  which  must  exercise  to  protect  property  of  passengers,  SSH 
contract  of,  what  implied  from  sale  of  ticket,  839. 
discrimination  between  passengers,  when  permitted,  338. 
liability  of,  for  loss  of  property  extends  only  to  a  reasonabia  ■— m*^  if 

baggage  and  money,  337. 
liability  of,  for  refusing  berth  to  passengers,  338. 
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SLxmNG-OAB  Corporations,  liability  of,  for  refusing  to  lumor  tiokfttri^  840. 
liability  of,  ia  not  that  of  innkeepers,  332. 
liability  of,  notices  attempting  to  limit,  338. 
liability  of  railroad  for  defects  in  cars  of,  334. 
loss  of  property  from  theft,  when  answerable  for,  S33,  334,  398. 
most  maintain  guards  otrer  aisles  in  their  can  while  passengers  an  lUcp* 

ing,  333. 
obligations  of,  339. 

porter,  liability  of,  for  assaults  upon  passengers,  334. 
property  of  passengers,  when  not  deemed  in  custody  of,  837. 
negligence,  contributory,  on  part  of  passenger  defeats  his  right  of  raoor* 

ery,  336. 
negligence,  contributory,  on  part  of  passenger,  what  deemed  to  bs^  888. 
negligence,  liability  for,  335. 

negligence  not  presumed  from  mere  loss  of  property,  336. 
negligence  of,  railroad  company  is  answerable  to  passengers  foTf  884^ 
negligence  of,  whether  presumed  from  accidents,  335. 
negligence,  what  sufficient  evidence  o^  836. 
robbery  and  theft,  vigilance  which  must  exercise  to  protect  passengera 

from,  333. 
■ervants  of,  are  deemed  also  to  be  servants  of  the  railroad  corporation, 

334. 
servants  of  railway  company,  when  not  answerable  for  acts  of,  335. 
servants  of,  torts  of,  whether  railroad  corporation  is  answerable  for,  334. 
thefts,  liability  for,  336. 
Sraomo  Fkrformanos,  certainty  in  contract  is  essential  to  right  of,  555. 
Statutes,  repeal  by  acts  having  substantially  the  same  provisions,  67. 

Tradb-marks,  words  which  may  not  be  protected  from  use  as,  793. 
Tbcsts,  when  irrevocable,  280. 

Watsrooursx,  injunction  to  prevent  diversion  of  waters  from,  167. 
Wills,  instruments  designed  not  to  operate  until  after  death  of  maker  ara^ 

90. 
Wavtasaa,  oxpart^  sfridenee  o^  when  not  admissible,  793. 
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ABATEMENT. 
Suit  Putsiho  aoainbt  Railway  Comfant  when  iti  franoUsea  «ad  otk«v 
property  are  sold  may  be  continued  against  its  directon  or  manager*. 
SVsBot  deity  Oo.r.  Lewis,  776. 

See  COTEKANT,  4 

ACCEPTANCE. 
SeeKMonABLi  Ihstrumsnts,  1;  Vsmdob  ANDFuKOHmB,  IL 

ACCIDENT. 
See  Nkgligenob,  9. 

ACCIDENTAL  KILLINO. 
See  HoMiciDB,  4. 

ACKNOWLEDGMENT. 
8ee  Aakhot,  4;  Dxbds,  1;  Limitations  ov  Aonoii^  t-A 

ACCOMMODATION. 
See  Partmbkshif,  S. 

ACCOUNTING. 
See  BzaouTOBS  and  ADuimmAtotM. 

ACQUIESCENCE. 
See  Corpobatioms,  17. 

ACTIONS. 

1.  RiOHT  TO  DisooNTiNiTB  AoTiov.  — If  several  joint  wrong-doen  are  lolntf^ 
■ned  to  recover  damages  resulting  from  their  wrong-doing,  the  plaintifiF 
may,  at  any  time,  by  leave  of  the  court,  discontiaue  the  action  as  to  raob 
of  the  defendants  as  he  may  elect.  The  remaining  defendants  bare  so 
power  to  prevent  such  discontinuance,  and  their  objection  to  it  may  bft 
disregarded.     Dyett  v.  Hyman,  633. 

t,  JoiKDXit  OV  Causes  op  Action.  —  When,  in  a  suit  to  procure  an  injano- 
tion  to  prevent  the  continuance  of  unlawful  acts,  the  complainant  seta 

fit  the  acts  from  which  he  has  suffered,  and  the  future  oontinuanoe  of 
hieh  he  wishes  to  prevent,  and  prays  a  judgment  awarding  him  oom* 
pensation  for  past  injuries,  as  well  as  relief  against  their  oontinuanoe^ 
he  states  but  one  cause  of  action,  and  that  is  a  claim  for  relief  against 
the  continued  trespasses  upon  his  property.  Lynch  r,  JdetropolUam  etfft 
ffy  Co.,  623. 

M7 
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8.  Afpbarakcb,  Takhco  Stat  iw  Foreclosubb  Sinr  ra,  whbk.  —  Wb«r«,  ia 
an  action  to  foreclose  a  mortgage  on  real  estate,  a  decree  of  foreclosure 
and  sale  is  rendered  against  the  defendant,  without  legal  service  of  sam- 
mona  upon  him,  and  thereupon  his  brother,  as  agent  for  the  defendant, 
in  his  name,  obtains  a  stay  of  the  order  of  sale,  and  the  defendant,  be- 
ing notified  of  the  stay,  makes  no  objection,  bat  avails  himself  of  it, 
the  taking  of  the  stay  is  an  appearance  in  the  action;  and  the  defendant, 
by  availing  himself  of  the  stay  taken  in  his  name  by  bis  brother,  therebj 
ratifies  his  acts.     Franae  v.  ArmbuMer,  345. 

Sea  CuxcKS,  1;  Conspiracy;  Co-tbkamct,  5,  6;  C!oirrBAOi8,  1|  Fobc&bui 
Emtkt;  Neootiablb  Ikstbchknts,  L 

\-.  ADULTERY. 

L  FoBNioATiOH  AHD  Adcltcbt  is  a  joint  act,  and  to  eoiiTiot^  it  mutt  be 
•hown  that  two  persons,  a  male  and  a  female,  have  babitaally  indulged 
in  unlawful  sexual  intercourse;  but  it  is  not  essential  to  the  conviction 
of  one  of  them  to  show  that  both  had  a  guilty  intent.  The  one  having 
■uch  intent  may  be  convicted,  although  the  other,  through  an  ignorance 
of  the  facts,  had  no  such  intent.     StaUe  v.  GtUshaU,  699. 

2.  FoBNiOATiOM  AND  Adultkrt.  —  Where  the  accused  lived  for  years  with  a 
woman  as  his  wife  under  a  marriage  bigamous  as  to  him,  he  is  guilty  of 
fornication  and  adultery,  although  during  all  the  time  the  woman  was 
ignorant  of  his  previous  marriage,  and  consequently  innocent  of  any 
guilty  intent  or  crime.     SlaU  v.  CuUhall,  599. 

IL  Ih  Fobmicatiom  and  Adultkbt,  Cbihinal  Intbitt  need  not  be  alleged 
nor  proved.  The  crime  is  established  when  it  is  proved  that  a  man  and 
woman,  not  being  married  to  each  other,  habitually  engaged  in  sexual 
intercourse.     StaU*  v.  CuUhall,  699. 

See  Mabbiaqk  and  Divobci,  6-8. 

ADVERSE  POSSESSION. 
BcATOTB  ov  Limitations — Colob  or  Titlb  —  Void  Contstanob. — One 
who  claims  land  under  a  void  conveyance  or  contract  of  sale,  ezeonted 
by  one  who  assumes  to  act  as  agent,  has  no  such  color  of  title  as  will 
e<nfer  ownership,  or  preclude  a  recovery  under  the  statute  of  limitatiou. 
Oreem  t.  Hugo,  824. 

See  Rkal  Pbopkrtt. 

AFFREIGHTMENT. 
See  SAi.ia,  7. 

AGENCY. 

L  OoKFOKATioir— CoNyBTANO  BT  AoBMT  OF.  — Whsr*  B  resolution  of  the 
board  of  directors  of  a  corporation  anthoriBes  a  director  "  to  make  con- 
tracts of  sale  of  the  lands  of  the  company, "  he  has  no  authority  to  convej 
■neh  lands  as  the  attorney  in  fact  of  the  corporation;  and  such  a  oonvej- 
'>  Baoe  of  the  land  by  him  to  his  wife  without  consideration  will  not  oven 
operate  as  a  contract  of  sale.     Oreen  v.  Hugo,  824. 

t,  OoNTBTAMCB  BT  AoBNT  TO  HIS  WiFB.  —  A  deed  by  an  agent,  under  power  to 
■ell  and  eonvey  his  principal's  land,  conveying  such  land  to  the  agent's 
wife  as  her  separate  property,  is  void,  because  such  agent  cannot  sell, 
•ither  directly  or  indirectly,  to  himself.     Oreem  r.  Hugo,  824. 


Index.  909 

H  Kbnoi  ov  Aokitt's  Authoritt.  —  Oae  claiming  under  »  eontract  exe< 
onted  by  an  agent  is  bound  to  know  the  extent  of  the  agent's  antbority, 
unless  he  has  been  held  out  by  bis  principal  as  having  powers  not  in 
fact  conferred.     Oreen  v.  Htigo,  824. 

4.  CONYKTAMCB    B7    AOKUT  —  XoTICK    TO    SUBSEQUENT    PCBCHAflXBS. — Ona 

who  takes  under  a  conveyance  of  land  from  an  attorney  in  fact  is  bound 
to  know  the  extent  of  the  attorney's  authority,  and  a  certificate  of  ac« 
knowledgment,  showing  that  the  same  laud  was  subsequently  conveyed 
by  such  attorney  and  his  wife,  b  sufficient  notice  of  the  nature  of  their 
title  to  those  claiming  under  them.     Oreen  v.  Hugo,  824. 

ft.  PowEBS  or  ArroBNET  abb  to  be  Stbictlt  Coxstbded.  Frod  v.  Broth 
Cattle  Co.,  831. 

^  Powebs  or  Attormet  Deleoatiko  Acthorttt  to  Pebtoru  SrEOirio  Acn, 
and  also  containing  general  words,  are  limited  to  the  particular  acts  an* 
thorized.     Froat  y.  Erath  CaUle  Co.,  831. 

7.  PowEB  or  Attobnet  to  Sell  and  Con  vet  Land,  and  also  containing  gen« 

•ral  words,  does  not  include  power  to  convey,  in  discharge  of  a  debt  or 
in  settlement  of  an  adverse  claim.     Frost  v.  Erath  Cattle  Co.,  831. 
See   Advebsb  PoasEsaiox;  CABRiSRa,    2;    Deeds,  4;  Railboads,  86,  87) 
Sales,  3,  6,  7,  9. 

AGREEMENT. 
See  OoirntAOTa,  2;  NEaonABUt  Instruments,  4;  Puadino.  8;  Txawn,  I; 

USUBT. 

ALIMONY. 
See  Cbeditobs'  Surra;  Mabriaob  and  Diyoboi,  10^  IL 

ALTERATION  OF  INSTRUMENTa 
See  Checks,  2. 

AMENDMENTS. 
Sm  Ihtbrvsntion;  PLXADnra,  t. 

ANARCHISTS. 
See  Riot,  6. 

ANIMALS. 
L  Doos  AS  Pbopkbtt  —  Value  how  Estimated.  —  The  value  of  a  dog  may 
be  either  his  market  value,  or  some  special  or  peculiar  value  to  his  owner, 
to  be  ascertained  by  reference  to  the  usefulness  and  services  of  the  dog. 
HeUigmann  v.  Rose,  804. 

5.  Doos  as  Pbopertt  —  Damages.  —  Dogs  are  property,  and  the  owner  may 

recover  damages  against  a  trespasser  injuring  them,  although  they  have 
no  market  value.     Heiligmann  v.  Sose,  804. 

8.  Evidence  or  Value.  —  In  an  action  to  recover  for  a  malioioxu  injury 

to  dogs,  evidence  that  they  were  useful  and  of  special  value  to  the  owner 
will  sustain  a  recovery,  8dthouj;h  they  are  not  shown  to  hare  had  any 
market  value.     HeSigmann  v.  Rose,  804. 

ANSWER, 
See  Pleaoino,  5, 
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APPEAL. 

L  BxoBFTioKV  KOT  Raiszs  AT  Trial  arfl  deemed  to  be  widred  on  appeal. 
Fleming  v.  Springfield^  268. 

Si  Failvbm  or  Couvt  to  Sustain  demurren  will  not  b«  reviewed  on  appeal, 
nnless  assigned  as  error  in  the  lower  court.  Scherff  r.  Mistouri  Pae.  B*p 
Cb.,  828. 

8.  Exclusion  or  Evidenok.  —  Error  in  exclading  a  question  cannot  be  re. 
viewed,  when  the  bill  of  exceptions  fails  to  show  what  the  evidence  of 
the  witness  would  have  been  if  admitted,  or  what  was  offered  to  be 
proved  thereby.     Shinnert  v.  Proprietor$  of  Locka  and  CaiutU,   226. 

4.  An  Affellatb  Coubt  whose  jurisdiction  is  limited  to  the  review  of  the 
rulings  of  the  court  below  will  not  consider  grounds  or  questions  not  pre- 
sented at  nor  passed  upon  by  that  conrt.     Fleming  v.  Fleming,  694. 

A.  Attornkt's  Authority  to  Appear  cannot  bk  Qukstionu>  roB  Fibst 
Tuf  B  IN  Appbuatb  Court.  —  The  question  of  the  authority  of  attor- 
neys  who  signed  and  filed  pleadings  acted  upon  in  the  trial  court  cannot 
be  raised  for  the  first  time  in  the  supreme  court.  If  the  pleading  was 
filed  without  authority,  steps  should  have  been  taken  in  the  lower  oonrt 
to  have  it  stricken  out.     McIUienny  v.  Bim,  705. 

8,  Failubb  to  Submit  Matbrial  Issub  to  Jubt  upon  which  there  ia  ii» 
conflict  of  evidence  is  not  reversible  error.     Paaewatk  v.  Bollman,  399. 

7.  Instruciijns  as  to  Damages. — Where  the  verdict  of  the  jnry  is  for  » 

less  amount  than  could  be  properly  assessed  under  the  evidence  and 
pleadings,  an  instruction  that  they  could  not  return  a  verdict  for  more 
than  a  certain  amount  is  a  harmless  error.  Heiligmann  v.  i2oM,  804. 
t.  Kbgliobncb,  Instruction  as  to,  Already  Given,  Need  not  bb  Rb* 
PBATEO. —  Where  the  court  has  already  instructed  the  jury  that  if  it  did 
not  appear  by  a  preponderance  of  testimony  that  the  injury  for  which 
recovery  was  sought  was  occasioned  by  the  negligence  of  the  defendant, 
they  should  find  for  the  defendant,  it  is  not  error  to  refuse  to  instruct 
them  that  if  the  injury  occurred  by  defects  in  the  wall,  caused  by  the 
elements,  which  were  not  discovered  by  ordinary  care,  in  the  absence 
of  further  negligence  on  the  part  of  the  defendant,  the  plaintiff  cannot 
recover.     Spokane  Truck  etc  Co.  v.  Horfer,  842. 

8.  Ir  Im PROFBB  Evidence  has  been  Admitted,  and  the  conrt  is  not  able  to 

say  that  it  did  not  injure  the  appellant,  the  verdict  must  be  set  aside. 
Dent  V.  Pickens,  921. 

10.  Revebsal  or  Judoment,  Absencb  or  Testimony  on  Material  Point 
OooD  Obound  roB. —  When  a  judgment  is  rendered  in  a  case  where  there 
is  no  testimony  tending  to  establish  a  fact  the  establishment  of  which  is 
necessary  to  warrant  a  verdict,  the  court  will  reverse  the  judgment. 
Oregon  R'y  and  Nav.  Co.  v.  Eyley,  860. 

11.  Inference  of  Fact  —  Exception.  — Where  it  is  desired  to  present  to 
the  full  court  on  appeal  the  question  of  law  whether  or  not  the  agreed 
facts  will  warrant  a  particular  inference  of  fact,  it  can  best  be  done  by  an 
exception  taken  at  the  hearing  in  the  lower  court.     Sand  v.  Hanson,  210. 

IS.  Reversal  of  Decree  Qcibtino  Title  does  not  Affect  Bona  Fidb  Pub> 
OHASEB.  —  Where,  after  the  entry  of  a  decree  quieting  title  to  real  estate 
in  a  party  to  the  suit,  he  conveys  it  to  a  bona  fide  purchaser,  no  appeal 
bond  having  been  filed,  a  subsequent  reversal  of  such  decree  upon  appeal 
will  not  affect  the  purchaser.     Parker  v.  Courtnuy,  360. 

8oe  DAMAOB^  7.  8;  Equrrr,  4;  Habeas  CTorfus,  1;  Insane  Persons;  Judo- 

MBNTS,  11;  JUBUDICTION,  1;   MANDAMUS;  PbOHIBITION;  TbIAL,  lOl 
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APPEARANCR. 
See  AonoNS,  3. 

APPOINTMENT. 
See  Tbusts,  3. 

ARREST. 
8m  Oabbxiu^  S;  Bxtbaditton;  Habbas  Coarm,  2;  Shsbivi;  4, 

ASSAULT. 

1*  Amxxrvt  with  Ihtknt  to  Kill  —  Pboov  or  iNXSirr. —  Under  an  indict- 
ment for  assanlt  with  intent  to  kill,  the  specific  intent  must  be  proved. 
It  will  not  be  presumed  from  proof  of  an  assanlt  with  a  deadly  weapon 
without  provocation.     Chrisman  v.  State,  44. 

%  AnAUur  with  Intsnt  to  Kiu. — Intknt  Qukstioh  tor  Jubt. — On 
the  trial  of  an  indictment  for  assault  with  intent  to  kill,  it  is  oleuly  with- 
in  the  province  of  the  jury  to  consider  the  nature  of  the  weapon  used 
and  the  manner  of  using  it,  together  with  all  the  other  circumstances  in 
the  case,  in  determining  whether  or  not  the  assault  was  committed  with 
the  intent  alleged.     Okritman  v.  States  44. 

ASSESSMENi; 
See  Trial,  2. 

ASSIGNMENT.. 
See  OoKTOXATiOKs,  3;  Railroads,  47;  Schools,  8L 

ASSIGNMENT  FOR   BENEFIT  OF  CREDITORS. 
See  Partnership,  6, 

ASSOCIATIONS. 

L  JoDiT-flnroOK  Gompant  DinNCD.  — A  joint-stock  company  is  an  assoeiation 
of  individuals  for  the  purpose  of  profit,  possessing  a  common  capital 
oontributed  by  the  members  composing  it,  such  capital  being  commonly 
divided  into  shares,  of  which  each  member  possesses  one  or  more,  and 
which  are  transferable  by  the  owner,  the  business  of  the  association  being 
snder  the  control  of  certain  selected  individuals  called  directors.  It  is  a 
qmtd  partnership,  whereof  the  capital  is  divided,  or  agreed  to  be,  into 
■hares,  so  as  to  be  transferable  without  the  express  consent  of  all  the  co- 
partners.    AUen  V.  Long,  735. 

ti  Joint-stock  Association  yor  a  Corpoiu.tion,  when.  —  An  association  of 
individuals  for  the  purpose  of  profit,  having  a  capital  divided  into  shares, 
and  controlled  by  a  board  of  directors,  but  not  incorporated  under  the 
laws  of  the  state,  is  not  a  corporation,  but  an  unincorporated  joint-stock 
oompany,  which  is  governed  by  the  general  principles  of  law  applioable 
to  partnerships.     Allen  r.  Long,  1Z5. 

&  ^NT-TIOCK   Ck)HPANT,  WHEN   NbW  CoHPANT,  ALTHOUGH  OROANBRD  CN- 

T«K  Old  Namb.  — Where  a  joint-stock  company  ceases  operations,  and 
eight  years  afterwards  the  person  who  was  the  last  president  publishes 
in  a  newspaper  a  notice  calling  a  meeting  for  the  alleged  purpose  of  re- 
organizing the  company,  and  at  the  meeting  so  called  a  part  of  the  old 
stockholders,  with  many  new  members,  form  an  association  under  the 
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old  nanM,  wbleb  new  association  incurs  debts,  and  for  the  purpose  of  pay* 
ing  them  sella  the  land  of  the  old  association,  the  new  association  is  a 
new  company,  and  not  a  mere  continuation  of  the  old;  such  new  com* 
pany  baa  no  legal  right  to  take  charge  of  and  dispose  of  the  land  of  the 
old  oompany  to  pay  the  debts  incurred  solely  by  the  new  concern,  espe- 
mally  without  the  consent  of  all  of  the  stockholders;  and  a  sale  of  the 
land  of  the  old  oompany,  made  by  the  officers  of  the  new  company,  ia 
nail  and  void.  Alien  r.  Long,  735. 
4i  Mkmbbbs  of  Jourr-RrocK  Cohpant  Tbnants  in  Common,  whkx.  —  When 
an  unincorporated  joint-stock  association  owning  land  but  owing  no  debta 
becomes  y^tne<ta  officio^  its  members  bold  the  land  •■  tenants  in  common. 
AUtm  T.  ZrOMy,  73& 

ASSUMPTION  OF  RISK. 
8m  Miam  avd  Sbstaht,  S-10;  BAHjtoaDs,  83,  84,  40^  4L 

ATTACHMENT. 

!•  ATTAamatxT,  Stbiotlt  Spkakino,  u  not  a  Pboobbdino  dt  Rbm,  and 
the  judgment  obtained  therein  is  conclusive  only  upon  the  aotoal  parties 
and  their  priTies.     Homihal  v.  BurweU,  556. 

%  RsoBiVBBa — Lbvt  on  Pbopbbtt  in  Cdstodia  Leois  not  Aitectbd  bt 
Prioh  Lbvt.  —  Where,  before  the  dismissal  of  a  suit  in  which  a  receiver 
was  appointed,  the  court  assumed  the  custody  of  the  same  property  in 
another  suit  by  appointing  another  receiver,  and  confirmed  a  sale  of  the 
property  ordered  to  be  made  by  him,  the  validity  of  such  sale  ia  not 
affected  by  an  attachment  levied  on  the  property  while  in  the  custody 
of  the  first  receiver,  and  before  the  dismissal  of  the  first  snit.  Texas  etc 
JJ'f  Co.  V.  LeuAt,  776. 

t,  RB0BIVBB8,  Pbopbbtt  undbr  Contbol  or,  not  Sitbj  bop  to  Attaohmbnt. 
— After  the  appointment  of  a  receiver,  the  property  to  which  the  receiv* 
ership  relates  ia  in  the  custody  of  the  law,  even  before  he  qualifies,  ao  as 
to  exempt  it  from  the  levy  of  an  attachment;  and  such  levy  can  confer 
BO  right  on  the  attachment  creditor  or  on  those  claiming  ander  him. 
Ttaaa  etc.  ^f  Co.  r.  LewU,  776. 

C  InJUNOTIOK  A0AIN8T  EXKOUTION  SaLB  OP  PbOPXBTT  AtTAOHBO  WHII.B  IN 

Ci78TODiA  Lboo.  —  Property  in  the  hands  of  a  receiver  is  not  subject  to 
Attachment,  and  as  the  sale  of  property  ao  attached  would  be  a  cloud 
eo  the  title  of  the  purchaser  at  receiver's  sale,  he  may  have  the  sale 
under  the  attachment  enjoined.     Texas  etc  R'p  Co.  v.  Lema,  776. 

§1,  PcBCHASBB  Who  Makbs  Part  Patmbnt  Acquibbs  Intbbbst  Entitlbd 
TO  PBOTB(7noN.  —  Where,  under  a  contract  with  a  building  company  for 
the  oonstruotion  of  houses  upon  the  land  of  a  purchaser,  the  company 
delivers  material  upon  the  ground,  upon  which  the  purchaser  makes  a 
part  payment,  and  the  material  so  furnished  is  seized  and  sold  under  an 
attachment  as  the  property  of  the  building  company,  the  purchaser  at 
the  sale  made  under  the  attachment  cannot  take  the  material  out  of  the 
possession  of  the  owner  of  the  lot  without  paying  to  him  the  amount  of 
■oney  he  paid  on  his  contract,  with  interest.  In  such  case,  the  levy 
■bould  be  made  by  notice,  and  not  by  taking  possession.  XlOt  v.  Bonner, 
731. 

■mOhatthl  Mobtqaobs,  4;  Contbmpt;  Damaqbs,  6;  F&aooui.bvt  Contbt* 

AJKJBS^  L 
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ATTORNEY  AND  CLIENT. 
ParviLEon)  Communications.  —  If  Two  ob  Mobb  Piasoirs  Covsuvt  am 
Attoilnxt  at  Law  for  their  matnal  benefit  and  make  statements  in  his 
presence,  he  may  disclose  such  statements  in  any  eontrorersy  between 
tiiem  or  their  personal  representatives  or  saccessurs  in  interest,  bat  not 
in  oontrorersies  between  them  or  either  of  them  and  third  persons. 
ffurlburt  ▼.  HurlbvH,  482. 
8m  ArPKAi^  6}  IsrANxa,  7;  Mandamus;  Makkiaob  aks  Ditobo^  9;  MoB9> 
OAQBS,  10;  Trial,  ft. 

ATTORNEY  IN  PACT. 
See  Aqbnct,  1,  i. 

BAILMENT, 
See  Salbs,  6i. 

BANK  BILL& 

SeeliABOBKT. 

BANKRUPTCY. 
See  iNSOLyxMOT. 

BANKS. 
See  Chkoks,  L 

BETS. 
See  Waobbs. 

BIGAMY. 
See  Abultibt,  2. 

BILLS  OF  EXCHANGB. 
See  Apfbal,  3. 

BILLS  AND  NOTES. 
See  Nigotiablb  iNSTBUMiim. 

BONA  FIDE  PURCHASERS. 
8m  Attmal,  IS;  OouMTiJES;  Coybxants,  1;  Dkbds,  6;  SQorrr,  6;  Fravsow 
IMMt  COXTBTAKOBS,  2-6;  LrTANTS,  4;  MuNicirAi.  OoxiOftATioxa,  ^  7. 

BONDS. 

8m  Oovamq  Exxoutobs  akd  Administbatobs,  4-4;  "hLvsraaxL  Oosro> 

KATievs,  &-7;  Sohoolb,  1;  Sbbbitf,  2-i. 

BOUNDARIES. 

PRBSOMfTIOy  THAT  COURSES  IK,  ARE  RUN  ACCORDING  TO  TrUX  MbBIDIAK.  — 

Where  a  deed  describes  the  boandary  line  of  the  land  conreyed  thereby 
as  commencing  at  a  point  west  of  the  northeast  comer  of  a  certain  seo* 
tion,  the  presumption  is,  that  the  point  is  due  west,  notwithstanding  the 
north  line  of  the  section  is  not  on  the  true  meridian.     Bat  this  presnmp- 
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tion  maj  be  rebntted  by  extraneous  teatimony.     Reed  r.  Taeoma  BwtUU 
kig  Au'n,  861. 

BREACH  OP  CONTRACT. 
8m  DAMAotti,  1-3;  Tkleobaph  CoMPAMna;  t. 

BREACH  OF  PROMISE. 
8e«  Mabsiaos  and  Divobob,  S2-4. 

BURDEN  OP  PROOF. 
See  LiBXL,  6,  7;  Sales,  14;  Tbespam,  H 

CAPTION. 
See  Wills,  2. 

CARRIERS. 

L  DuTT  TO  PROTXCfT  Passbngkks.  —  A  common  carrier,  by  hia  oontnet  of 
transportation,  undertakes  to  protect  the  passenger  against  any  injury 
arising  from  negligence  or  willful  misconduct  of  his  servants  while  en« 
gaged  in  performing  a  duty  which  the  carrier  owes  to  him.  MulUgan  r. 
New  York  eU.  R'y  Co.,  539. 

t.  Cabhikb  of  Passenqers  is  mot  Liablb  tob  UMLAwruL  Abbest  ow  a  Pas* 
SSNOEB  while  in  its  depot,  at  the  instance  of  a  ticket  agent,  on  a  charge 
of  passing  counterfeit  money,  when  it  does  not  appear  that  the  passenger 
was  in  the  custody  or  under  the  protection  of  the  ticket  agent,  or  that 
the  latter  was  intrusted  with  any  powers  with  respect  to  the  execution  of 
the  contract  for  the  transportation  of  passengers.  MuUigan  r.  New  Fork 
etc.  Ry  Co.,  539. 

\  Neolioent  Delay.  —  Measubb  or  Damages  for  the  breach  of  a  contract 
.  of  carriage  by  negligent  delay  includes  such  damages  only  as  are  the  di- 
rect and  immediate  consequence  of  the  breach,  and  deemed  to  have 
been  contemplated  by  the  parties  when  they  made  the  contract,  whether 
the  carrier  is  a  natural  or  an  artificial  person.  If  it  is.  an  express  com- 
pany, it  is  liable  for  the  difference  between  the  market  value  of  the  goods 
at  the  time  and  place  where  they  ought  to  have  been  delivered  and  such 
value  when  they  were  delivered,  together  with  any  extra  expense  in. 
curred  in  writing  or  telegraphing  for  them,  but  not  for  the  difference 
between  the  price  for  which  the  shipper  had  contracted  to  sell  them  and 
their  market  value  when  and  where  they  were  delivered,  unless  the  com. 
pany  was  notified  that  they  were  shipped  to  complete  sales  already  made. 
Murrellr.  Pacific  Exp.  Co.,  17. 

i,  PowEB  TO  LtBtrr  Llabiuty  roB  Neolioenue.  —  Although  a  common 
carrier  cannot  stipulate  for  absolute  exemption  from  responsibility  for 
bis  negligence,  he  may  limit  his  liability  to  an  amount  stated  in  a  writ- 
ten receipt  or  special  contract  in  the  event  of  loss  or  injury  to  the  goods 
or  property  through  his  ordinary  negligence,  provided  snoh  contract  is 
freely,  voluntarily,  and  fairly  entered  into  by  the  parties,  and  is  just  and 
reasonable  in  its  terms.     Pacific  Exp.  Co.  v.  Foley,  107. 

§k  Limitation  or  Liabilitt  by  Contract.. —  Where  a  special  contract, 
voluntarily  entered  into  by  the  shipper,  provides  that  the  carrier  "is 
not  to  be  held  liable  for  any  loss  or  damage,  except  as  forwarders  only, 
Bor  for  any  loss  or  damage  of  any  box,  package,  or  thing  for  over  fifty 
dollars,  nnless  the  just  and  true  value  thereof  is  stated  therein,  **  the  con* 
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tract  is  binding  on  the  shipper,  and  is  the  limit  and  measure  of  his  recor* 
ery  when  the  true  value  of  the  goods  shipped  is  not  stated  in  the  receipt, 
and  they  are  lost  through  the  ordinary  negligence  of  the  carrier.  Pacific 
Eaep.  Co.  v.  FoUy,  107. 
i^  CoMTBAOT  ow  Shifhknt  —  Pbesumftiom.  —  A  shipper  of  goods  who 
fills  out  a  blank  receipt  contained  in  a  book  previously  furnished  by  an 
rapress  company  for  his  use,  and  obtains  the  signature  of  the  company's 
agent  thereto  upon  delivering  to  him  a  package  for  transportation,  will 
be  presumed  to  know  the  contents  of  the  receipt,  and  if  he  receives  such 
receipt  without  objection,  his  assent  to  its  conditions  will,  in  the  absence 
•I  fraud,  be  conclusively  presumed.     Pacific  Exp.  Co.  r.  Foley^  107« 

CARRIERS. 
See  Railroads;  Salb)^  8. 

CERTIORARI. 
See  Habias  Corpus,  1;  Jubisdiotion,  2;  BAXLBOASik  %, 

CERTIFICATE. 
See  Schools,  2,  6. 

CESTUI  QUE  TRUST. 
See  Trusts,"  2. 

CHANGE  OF  INTEREST. 
See  Insurance,  3b 

CHARACTER. 
See  Marriaqk  and  Diyobob.  S, 

CHARGK 
See  Trial,  9,  10, 

CHARTER. 

See  CORFORATIONS,  1. 

CHATTEL  MORTGAGES. 

L  Thi  Description  op  Profertt  in  a  chattel  mortgage  is  sufficient,  as  • 
general  rule,  when  it  will  enable  a  third  party,  aided  by  inquiries  whicb 
the  mortgage  itself  suggests,  to  identify  the  property.  Buck  r.  Davew 
fori  Sav.  Bank,  392. 

1:  SuFTiciENT  Description.  —  A  description  of  property  in  a  chattel  mort« 
gage  as  " ninety-fi .a  head  of  steers,  one  year  old  this  spring,  marked  as 
follows:  Right  ear  cropped,  and  notch  cut  out  of  the  under  side  of  the 
left,  being  the  said  cattle  I  have  this  day  purchased  of  Welcome  Mowry, 
being  all  the  cattle  I  have  now  thus  marked.  Said  cattle  to  be  kept  in 
Seward  County,  Nebraska,  except  during  the  herding  season,  in  which 
t^y  are  kept  in  Butler  County,  Nebraska,"  —  is  sufiBcient.  Buck  r. 
Davenport  Sav.  Bank,  392. 

S.  Presumption  as  to  Assent  op  Creditor.  —  Where  a  chattel  mortgage  is 
executed  in  good  faith  in  favor  of  a  bona  fide  creditor,  his  assent  thereto 
will  be  presumed  from  the  time  of  its  registration,  although  it  was  exs* 
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ontcd  and  recorded  withont  his  knowledge.  FIral  Nat.  Bank  t.  Sid«- 
nour,  167. 
4.  Coirmor  ow  Laws  —  Attachhknt.  —  If  a  mor^agor  of  personal  propert  j- 
■itaated  in  one  state,  in  which  the  mortgage  is  duly  recorded,  retain* 
possession  and  carries  the  property  into  another  state,  where  he  is  a  non« 
resident,  and  where  the  property  is  attached  and  sold  under  jndgments 
obtained  against  him  by  his  creditors  in  that  state,  the  mortgagee  is  en* 
titled  to  recover  the  value  of  the  mortgaged  property  sold  from  such 
judgment  creditors,  in  the  state  where  the  mortgage  was  executed  and 
recorded,  although  the  mortgage  was  void  as  to  them  in  the  other  state,. 
beoaose  not  recorded  there.     Hornthal  v.  Burwdl,  656. 

See  F&AUDULBNT  Ck)NVETANCBs,  6;  Insukano,  3. 

CHECKS. 

1.  Pftomn  TO  AooKFT  Chick,  when  SumoiiMTLT  Dsnum  to  Support 

AonoN  TOR  RirusAL  to  Pat  It.  —  Where  the  cashier  of  a  bank  tele- 
graphs to  another  bank,  "  Will  yon  pay  K  F.  and  W.  S.  Ikard's  check 
for  eighteen  hundred  dollars  on  presentation  ? "  and  the  cashier  of  the 
latter  bank,  on  the  same  day,  telegraphs  in  reply,  "  Yes;  will  pay  the 
Ikard  check,"  and  the  first>named  bank  thereupon  discounts  the  check, 
the  promise  contained  in  the  reply  is  sufficiently  definite  to  support  an 
action  brought  by  the  bank  that  received  it  against  the  bank  that  made 
it,  for  its  failure  or  refusal  to  pay  the  check.  Henrietta  Nat,  Bank  v. 
State  NaL  Bank,  778. 

2.  AcciDKHTAL  Erasttri  oit  Chrok  kot  Excusr  fob  Rktusal  to  Pat. 

WHKN. — Where  on  a  check  drawn  for  eighteen  hundred  dollars,  and 
having  the  figures  (1800  in  the  margin,  a  line  appears  drawn  along  tiio 
top  of  the  word  "hundred,"  and  it  is  shown  that  the  check  was  intended 
to  be  drawn  for  eighteen  hundred  dollars,  the  apparent  erasure  will  not 
excuse  a  refusal  by  the  drawee  to  pay  the  check,  although  it  may  justify 
a  delay  for  a  reasonable  time  to  make  inquiry.  Henrietta  NaL  Bank  v» 
State  Nat.  Bank,  773. 

CHILDREN. 
See  Trusts,  S. 

CHOSE  IN  ACTION. 
See  Plbdoi,  L 

CITIES. 
8m  Municipal  CoRPOBATion. 

CLOUD  ON  TITLE. 
See  Attachhknt,  i. 

COLLATERAL  ATTACK. 
■m  RxxamoN,  4;  Judomknt,  87,  Ml 

COLLATERAL  SECURITY. 
See  Plrdox;  SxT-onr. 

COLOR  OF  TITLE. 
See  Adtzrss  Posskssioit. 
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COMBINATION. 
See  CoNSPniACT. 

COMMERCE. 

8««  IkTERSTATB  COMMKRCfc 

COMMON  CARRIERS. 
See  Carkiebs. 

COMMON  PROPERTY. 
8m  Nbgotiablb  Instruiuknts,  t, 

COMPENSATION. 
Am  Ezxoctobs  avd  Aj>miki8trato>%  & 

COMPLAINT. 
See  Plbadiko,  4. 

CONDEMNATION. 
See  Railroads,  2-18. 

CONDITION. 
See  Sales,  3. 

CONFLICT  OF  LAWS. 
See  ChattBi  Mobtoagxs,  4;  Corporations,  12;  Dspofmom;  VaMRABU 

Instruments,  4;  Usury. 

CONGRESS. 
See  Interstate  Commeros. 

CONNIVANCE. 
Bee  Marriaqs  and  Divorcs,  8, 

CONSIDERATION. 
8m  AosHor,  1)  OoKTRAors,  2,  6;  Deeds,  3;  Intants,  2j  SaHOOL%  Sf  Svb* 

oiTio  Perfobuanoe,  2;  Tbustb^  L 

CONSTITUTION. 
8m  Municipal  Corporations,  3;  Tbiai^  L 

CONSPIRACY. 
1.  Tnrr  to  Diteruinb  whether  Action  Lies  ior.  —  At  Mmmoa  Uw,  a 

conspiracy  cannot  be  made  the  subject  of  a  civil  aotioD,  althongh  djun* 
ages  result,  nnlesa  something  is  done  which  without  the  ooospinMj  would 
give  a  right  of  action.  The  true  test  as  to  whether  laoh  action  will  lie 
is  whether  or  not  the  act  accomplished  after  the  conspiracy  has  bMn 
formed  is  itself  actionable.  DelM  r.  Wit\frte,  755. 
S.  CONSPIRAOT  TO  INDUCE  ThIRD  PsrSON  NOT  TO  SblL  TO  PLAINTIfF,  AOTION' 
ABLE  WHEN.  —  A  petition  filed  by  a  batcher,  which,  in  addition  to  char- 
ging that  the  defendants,  who  were  cattle  dealers,  conspired  together  to 
refuse  to  sell  cattle  to  him,  charges  that  they  also  induced  third  persona 
Am.  St.  Rkp.,  Vol.  XXVI.— 62 
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not  to  sell  to  him,  it  not  appearing  that  their  interference  with  Tils  bntf* 
ness  waa  to  serve  any  legitimate  parpose  of  their  own,  bnt  that  it  waa 
done  wantonly  and  malicionsly,  causing,  as  was  intended,  pecuniary  ia« 
jury  to  him,  states  a  cause  of  action,  and  a  demurrer  thereto  should  not 
be  sustained.  Dtiz  v.  Win/ree,  755. 
Iw  Right  to  Rkfdse  to  have  Business  Relations  with  Anothkb  Lthited 
TO  Individual  Actiok. — The  absolute  right  of  a  person  to  refuse  to 
have  business  relations  with  any  person  whomsoever,  whether  the  refusal 
is  based  upon  reason  or  is  the  result  of  whim,  caprice,  prejudice,  or  mal- 
ice, must  be  limited  to  the  individual  action  of  the  party  who  asserts  the 
right.  It  is  not  equally  true  that  one  person  may  from  such  motives  in« 
flaenoe  another  person  to  do  the  same  thing.     Debt  r,  Wir\frtef  766w 

CONSTITUTIONAL  LAW. 
Bee  Lbgislatubi;  Municipal  Corporations,  1-4;  Statotis;  Tkui«  L 

CONSTRUCTION. 
See  Wills,  1. 

CONTEMPT. 

JVDOIRNT    A0AIN8T    PURCHASER   OP  ReAL   PrOPERTT,    WhAT  PrOPIR.  —  A 

decree  against  a  purchaser  of  real  property  who  has  refused  to  comply 
with  his  contract  of  purchase  may  be  against  him  personally,  making  him 
liable  for  the  amount  which  he  agreed  to  pay,  and  authorizing  proceae 
for  its  enforcement  against  his  person,  and  in  case  of  his  failure  to  oom« 
ply  with  the  decree,  to  attachment  for  contempt  of  eoart.  Kennedy  r. 
OnmUing,  676. 

See  MANDAMU& 

CONTINUING  TRESPASS. 
See  Trespass. 

CONTRACTOR. 
See  Sales,  2. 

CONTRACTS. 

L  Tai<*rn  —  NiaLioKNCB  of  Subcontractor. — The  subeontraetors  of  one 
who  has  agreed  with  the  owner  to  move  and  fit  up  a  building  in  a  work* 
manlike  manner  are  liable  to  the  owner  for  negligent  injury  to  the  bnild« 
ing  in  doing  the  work,  although  there  is  no  privity  of  contract  between 
them.  The  gist  of  the  action  is  the  breach  of  duty  owed  by  the  suboon. 
tractors  to  the  owner,  not  to  negligently  injure  his  property,  and  such 
duty  does  not  depend  on  nor  grow  out  of  the  contract.  BicJfford  r, 
Bicharda,  224. 

i.  Parol  Aorebmbnt  not  to  Construct  or  Erect  ant  Flats  in  the  immea 
diate  neighborhood,  entered  into  upon  adequate  consideration,  is  valid, 
and  its  specific  performance  may  be  enforced.     Lewis  v.  Oollner,  616. 

t.  Statute  or  Frauds — FARrrrioN  Fence. — A  contract  for  the  convey* 
ance  of  an  undivided  interest  in  a  partition  fence  between  lands  of  ad« 
joining  owners  is  a  contract  for  the  release  of  an  interest  in  real  estate, 
and,  to  be  binding,  must,  in  the  absence  of  part  performance,  be  in  writ* 
ing,  to  satisfy  the  atatute  of  fraud*.     BudiaiU  v.  OrotSf  67. 
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4.  Statotb  of  Frauds — Executory  Contract.  — It  is  no  objection  to  a  writ- 
ten contract  that  some  of  its  terms  remain  to  be  fixed  by  something  to 
be  done  in  the  future,  if  that  something  ia  done  before  an  action  is 
brought;  and  if  the  contract  ia  then  in  writin^,  the  statute  of  fraada  ii 
complied  with.     Freeland  v.  JiUz,  244. 

6.  Restraint  of  Tradb. — A  contract  between  two  corporations -mann- 
facturing  glue  from  fish  skins,  under  a  patent  supposed  by  both  to  ba 
valid,  the  object  of  which  was  to  avoid  competition,  and  to  regnlata 
prices,  is  not  void  aa  against  public  policy,  the  fish-glue  not  being  an 
article  of  prime  necessity,  or  a  staple  commodity  ordinarily  bought  and 
sold  in  the  market.     Gloucester  etc.  Co.  v.  Russia  etc  Co.,  214. 

6.  Privilege  of  Purchase  at  Judicial  Sale  as  Consideratioh.  — 
A  contract  between  a  debtor  and  his  judgment  creditor,  promising  an 
advantage  to  such  debtor  in  case  his  creditor  ia  permitted  to  purchase 
the  property  at  a  judicial  sale,  then  about  to  take  place,  and  which  ia 
calculated  to  relax  the  vigilance  of  the  debtor  and  hia  friends  at  anch  ju- 
dicial sale  and  prevent  competition,  will  be  enforced  if  creditora  are  not 
affected  thereby,  and  the  plea  of  want  of  consideration  will  not  be  enter- 
tained.    Carter  v.  Oibson,  381. 

See  Adverse  Possession;  Aqenct,  1,  3;  Attachment,  6;  Cabriebs,  1,  % 
4,  6;  CoNTEMFf;  Damaqes,  1-3;  Infants;  Landlord  and  Tenant,  8; 
Marriaob  and  Divorce;  Partnership,  4,  5;  Pleadinq,  3,  4;  Sales, 
1,  4,  7-10;  Schools,  4;  Specific  Performance;  Trusts,  1;  Usukt| 
Vendor  AND  Purchaser,  1,  3;  Wills,  1;  Witnesses,  1. 

CONTRACT  OF  SALE. 
See  Adverse  Possession;  Aqenot. 

CONTRIBUTORY  NEGLIGENCE. 
See  NxQLiaBNOE,  10-13;  Railroads,  19-22,  26,  27-30. 

CONVERSION. 
See  Sales,  6. 

CONVEYANCE. 
See  Adyebsx  Possession;  Deeds;  Real  Pbopkrtt;  Trusts,  i. 

CORPORATIONS. 

1.  Corporation  De  Facto,  What  is.  — A  corporation  de  facto  ia  a  corporation 

organized  and  operated  under  color  of  the  law,  but  not  legally  consti- 
tuted. The  statute  of  Texas  requires  that  at  least  two  of  the  aubscrib- 
era  to  the  charter  of  an  intended  incorporation  must  be  citizens  of  the 
atate.  Where,  therefore,  articles  of  incorporation  filed  in  the  ofiSce  of 
the  secretary  of  state  are  signed  by  persona  none  of  whom  are  citizena  of 
the  state,  the  corporation  ia  not  legally  constituted,  but  until  the  pre- 
tended charter  ia  vacated  it  ia  a  corporation  de  facto.  American_8aU  Co. 
in  Heidenheimer,  743. 

2.  De  Facto  Corporation,  when  Bodt  Pveoarded  as.  —  A  body  ia  regarded 

aa  a  de  facto  corporation  only  where  there  has  been  an  effort  to  conform 
to  the  forms  of  law  in  establishing  a  corporation,  and  some  formal  defect 
exists  merely  as  to  the  mode  of  complying  with  the  law,  and  the  body  ia 
dealt  with  and  acts  aa  a  corporation.     Allen  v.  Long,  736. 
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5.  QcALincATioNS  or  DntKCTOR.  —  An  Assionbk  or  Stock  who  appeart  as 

a  stockholder  on  the  corporate  books  is  qualified  to  vote  the  stock  and 
hold  the  office  of  director,  although  the  transfer  was  made  to  him  for  the 
sole  purpose  of  so  qualifying  him.  In  re  Argua  PrhUing  Co.,  639. 
4.  Directors  —  Qualifications.  —  One  who  does  not  appear  to  be  a  stock- 
holder upon  the  books  of  the  corporation  is  not  eligible  to  vote  stock  ov 
hold  the  office  of  director  therein,  althont^h  he  may  be  entitled  to  the 
legal  title  to  the  stock  yoted.     Jn  re  Argtia  Printing  Co.,  639. 

6.  Election  or  Director.  —  It  is  essential  to  a  valid  election  of  a  director 

of  a  corporation  that  he  receive  the  vote  of  a  majority  of  the  subscribed 
capital  stock.  If  he  receives  the  vote  of  a  minority  only  of  such  stock, 
his  election  will  be  set  aside,  and  a  new  election  ordered.  In  rt  Argut 
Printing  Co.,  639. 
ft.  Blkotion  or  Directors.  — One  who  holds  the  majority  of  the  atook  of 
a  corporation,  and  who  has  acquiesced  in  the  organization  of  a'stook* 
holders'  meeting  for  the  purpose  of  electing  directors,  and  has  par- 
ticipated in  the  business  of  such  meeting  by  nominating  directors  to 
be  voted  for,  cannot  afterwards  withdraw  therefrom,  organize  another 
meeting,  and  elect  directors  named  by  him  by  voting  his  stock  for  them 
at  the  latter  meeting.  He  must  remain  in  and  vote  his  stock  at  the 
meeting  first  organized.  If  his  ballot  should  be  rejected,  the  directors 
Toted  for  by  him  will  be  declared  elected  by  the  court.  In  such  case,  a 
minority  of  the  stockholders  have  the  right  to  insist  that  after  a  meet* 
ing  is  organized  the  majority  shall  not  withdraw  from  it  and  organize 
another  meeting,  at  which  the  minority  mtut  appear  or  lose  their  rights. 
In  re  Argua  Printing  Co.,  639. 

7.  LuBiLiTT  ON  Forged  CERTiricATKs  or  Stock. —  Where  the  by-laws  of  » 

corporation  provide  that  all  certificates  of  stock  shall  be  signed  by  it» 
president  and  treasurer,  and  such  president,  who  is  not  the  proper  offi- 
cer to  issue  certificates,  makes  a  fraudulent  issue  thereof  to  himself, 
forging  the  name  of  such  treasurer  thereto,  affixing  the  corporate  seal, 
and  pledging  them  for  his  individual  debt,  the  corporation  is  not  liable 
for  his  criminal  fraud  as  for  an  act  made  possible  by  its  negligence,  al- 
though  he  was  allowed  to  have  access  to  its  seal  and  certificate-book  after 
bis  previous  misconduct  in  violating  an  agreement  to  pledge  certain  stock 
to  the  corporation.     Hill  v.  JeweU  Pub.  Co.,  230. 

8.  Right  and  Duty  or  Pledgee  to  Vote  Stock.  —  A  pledgee  of  corporate 

stock,  who  appears  by  the  books  of  the  corporation  to  be  the  owner 
thereof,  has  a  right  to  vote  whatever  stock  stands  in  his  name  at  a 
meeting  for  the  election  of  directors;  and  in  snch  case  the  pledgor  has  no 
right  to  vote  such  stock.     In  re  Argua  Printing  Co.,  639. 

9.  RsHEDT  or  Pledgor  Entitled  to  Vote  Stock.  —  A  pledgor  of  corporate 

stock  who  has  a  legal  right  to  vote  it,  although  it  has  been  transferred 
to  his  pledgee  on  the  books  of  the  corporation,  has  his  remedy  in  equity  to 
compel  a  proper  transfer,  or  to  require  the  pledgee  to  give  a  proxy.  In 
re  Argua  Printing  Co.,  639. 

10.  Stockholder  —  Rbhedt  or  Assignee  or  Stock.  —  An  assignee  of 
stock  who  is  entitled  to  have  his  transfer  recorded  on  the  corporate 
books  may,  in  equity,  compel  the  corporation  to  record  it,  or  he  may 
compel  his  assignor  to  give  him  a  proxy;  but  until  this  is  done,  he  i« 
not  a  stockholder,  so  as  to  be  entitled  to  vote  the  stock  or  hold  the 
office  of  director.     In  re  Argua  Printing  Co.,  639. 

11.  Stockholdbb,   Who  is. — One  is  a  stockholder  in  a  corporation  only 
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when  ha  holds  shares  on  the  books  of  the  company,  and  not  when  he 
merely  holds  the  certificate  of  such  shares.  In  re  Argua  Printing  Co., 
639. 

12.  Stockholder.  —  Unbecobdid  Transfkb  or  Stook  in  a  corporation 
is  not  valid  for  any  purpose,  except  as  between  the  parties,  and  until 
such  transfer  is  made  on  the  corporate  books,  the  person  in  whose 
name  the  stock  there  appears  will  continue  to  be  a  stockholder,  for 
the  purpose  of  voting  the  stock,  or  of  being  eligible  to  the  office  of  di- 
rector.      In  re  Argua  Printing  Co.,  639. 

13.  Conflict  of  Laws  —  Ekforcehent  of  Personal  Liabilitt  of  Stocx< 
HOLDER  IN  A  FOREIGN  CORPORATION.  — A  resident  of  New  York  cannot 
maintain  an  action  in  Massachusetts  against  a  resident  in  California  to 
establish  his  personal  liability  for  the  debt  of  a  corporation  having  no 
place  3f  business  in  Massachusetts,  and  organized  under  the  laws  of 
Kansas,  providing  for  special  and  limited  liability  of  a  stockholder,  when 
his  liability  as  such  stockholder  has  not  been  judicially  determined  in 
the  latter  state.     Bank  of  Nwih  America  v.  Rindge,  240. 

14*  Stockholders  are  under  no  obligation  to  inform  their  co-stockholden 
of  their  intention  to  exchange  their  stock  for  the  stock  of  another  cor- 
poration, or  of  their  intention  to  invest  therein.  Triaconi  v.  Winahip, 
175. 

16.  Stockholders  of  Db  Facto  Corporation  not  Liablb  to  its  CBEDrroaa 
AS  Partners.  — Persons  who,  after  the  organization  of  a  corporation  has 
been  apparently  effected,  and  the  secretary  of  state  has  returned  its 
charter,  with  a  certificate  that  it  has  been  filed  in  his  office  as  the  statute 
requires,  become  stockholders  in  such  corporation,  under  the  belief  that 
a  legal  corporation  exists,  and  without  any  notice  of  any  vice  in  the 
charter  of  such  corporation,  cannot  be  held  liable  as  partners  for  its 
debts.     American  Salt  Co.  v.  Heidenhdmer,  743. 

18.  Rioht  of  Stockholders  to  Sell  Stock.  —  Stockholders  in  a  corpora- 
tion,  including  its  directors  who  own  stock,  have  the  indisputable  right 
to  dispose  of  their  stock  at  their  pleasure.     Triscom  v.  Winahip,  175. 

17.  PowBR  or  Majoritt  of  Stockholders  to  Wind  up.  —  In  the  absence 
of  any  express  statutory  prohibition,  a  majority  of  the  stockholders  in  a 
corporation,  acting  within  the  scope  of  their  authority,  may  wind  up  its 
affairs  and  dissolve  it,  for  reasons  deemed  by  them  sufficient;  and  the 
courts  are  powerless  to  inquire  into  and  determine  the  expediency  or 
sufficiency  of  the  motives  which  dictated  such  action,  although  it  entails 
a  loss  upon  the  minority  of  the  stockholders.     Triaconi  v.  Winahip,  175. 

18.  MORTOAQB    B7    COBPORATION,    DEFECTS    IN,    CCRBD    BT    RATIFICATION, 

WHEN.  —  Where  a  mortgage  by  a  corporation  is  signed,  without  author- 
isation by  resolution,  by  its  president  and  secretary,  who  were  two  of 
of  its  three  trustees,  but  the  corporation  receives  the  benefits  of  the 
mortgage,  the  defect  in  its  original  execution  will  be  regarded  as  cured 
by  acquiescence  and  ratification.  If  money  has  been  obtained  by  a 
eorporation  upon  its  securities,  which  are  irregular  and  ultra  virea,  but 
the  money  has  been  applied  for  the  benefit  of  the  corporation,  with  the 
knowledge  and  acquiescence  of  the  stockholders,  the  corporation  and  its 
%ahare-holder8  will  be  estopped  from  denying  the  corporation's  liability  to 
repay  it.     Norton  v.  Long,  867. 

19.  Reoobdsof  Corporation,  Testihont  Inadmissible  to  Destroy  EIffeci 

OF,  WHEN.  —  Where,  for  the  purpose  of  proving  the  execution  of  mort- 
gage bonds  by  a  railroad  corporation,  a  book  found  in  the  company's 
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ofSce,  identified  M  the  one  in  which  the  records  of  the  meetings  of  ih* 
directors  and  stockholders  were  kept,  and  shown  to  be  the  only  book 
recognized  as  such,  is  admitted  in  eyidenoe,  the  testimony  of  the  secre- 
tary of  the  company  that  he  had  writtea  the  proceedings  at  the  diotatioa 
of  the  president  of  the  company,  and  loug  after  their  dates,  and  that 
although  the  records  show  meetings  from  time  to  time,  he  believed  na 
inch  meetings  were  held,  is  inadmissible  to  destroy  the  effect  of  the  reo* 
ords  contained  in  snch  book.  Snch  testimony  is  too  inconclusive,  since  it 
can  serve  merely  to  create  a  saspioion  that  there  was  an  irregularity  in 
the  manner  in  which  the  records  of  the  company  were  kept.  Mcllhennff 
V.  Binz,  705. 
8m  Aqkmct,  1;  AssociATioys;  Contracts,  5;  Limitations  or  AonoNs,  2;. 
MosTQAOBS,  7,  8;  Railroads;  Rbokiykbs,  1,  S. 

COSTS. 
See  Execution,  I;  Hohkstbad,  7;  Plbadinq,  7;  Rmbituu^  1: 

CO-TENANCY. 

1.  CoNVETANCX  Madb  bt  Onb  ot  Sbveral  Co-tbnants,  Purpobtino  to 

CoMVET  A  Sfecuio  Part  of  the  common  property,  is  not  void.  Tounff 
T.  Bdtoards,  689. 

2.  A  Conveyance  by  a  Co-tenant  of  a  Specific  Part  of  the  lands  of  the 

co-tenancy,  equivalent  in  value  to  his  share  in  the  entire  property, 
with  covenants  of  warranty,  will,  as  against  him,  be  treated  as  a  con« 
veyance  of  liia  entire  interest  in  the  common  land.  Toung  v.  Bdioarda^ 
689. 

8.  A  Grant  by  a  Mothbr  to  a  railway  company  of  a  right  of  way  over  lands 
of  which  she  is  a  tenant  in  common  with  her  children,  who  reside  with 
her,  cannot  have  any  effect  whatever  on  their  rights.  Charleston  etc 
S.  R.  Co.  V.  Leech,  667. 

4.  A  Procbedinq  to  obtain  compensation  for  lands  taken  and  used  by  a  rail* 
way  company  will  be  suspended  until  a  partition  of  the  lands  of  the  oo> 
tenancy  is  made,  where  such  company  has  received  from  one  of  th« 
co-tenants  a  grant  of  the  right  to  construct  a  railroad  over  lands  belong* 
ing  to  the  co-tenancy.     Charleston  etc  R.  R.  Co.  v.  Leech,  667. 

6.  Tenant  in  Common  cannot  Sub  his  Co-tenant  for  Possession,  whbn. 

—  One  tenant  in  common  cannot  maintain  against  his  co-tenant  a  sait 
for  the  recovery  of  possession  of  land,  when  the  latter's  possession  is  not 
adverse  to  his  own  interest,  nor  to  the  title  under  which  they  must  both 
claim.  To  authorize  such  a  suit  there  must  be  an  actual  ouster,  and  the 
ouster  and  adverse  holding  must  be  of  such  a  character  as  will  put  th» 
statute  of  limitations  in  motion.     A  lien  v.  Long,  735. 

i.  Tenant  in  Common  cannot  Recover  for  his  Co-tenants  rot  Partcbs. 

—  Where,  in  an  action  of  trespass  to  try  title  to  land,  the  defendant  es- 
tablishes title  to  a  part  interest  therein,  the  plaintiff  is  not  entitled,  a* 
against  the  defendant,  to  recover  for  the  benefit  of  other  tenants  in  com- 
mon who  are  not  parties  to  the  action.     Boone  v.  Knox,  767. 

Im  AasooiATioiis,  4;  Hombstbau,  7,  8;  Hosbahd  and  Wifb,  1-4;  Paxti- 

noH. 

COUNSEL. 
See  Trial,  6. 
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COUNTIEa 
Municipal  Railroad  Aid  Bonds  —  Voidable  Issitb  —  Innocbnt  Pttr- 
CHASER.  —  A  proposition  submitted  to  the  voters  of  a  coanty  to  issue  and 
deliver  its  bonds  to  aid  in  the  construction  of  a  railroad  by  one  of  two 
companies  named,  being  in  the  alternative,  ia  defective;  and  the  issue 
and  delivery  of  the  bonds  voted  under  such  proposition  will  be  enjoined, 
or  they  may  be  set  aside  after  issue  if  timely  application  is  made,  yet 
after  such  bonds  have  been  issued  and  certified  under  apparent  authority, 
they  are  valid  in  the  hands  of  an  innocent  purchaser  for  Talue.  North 
r,  Platte  County,  395. 

See  Judgment,  29. 

COURSES  AND  DISTANCES. 
See  BocNDARiES. 

COURTS. 
Bee    Appeal,  2;    Contempt;    Receivers,  2,  3;   Trial,  4,  6,  9;   Trusts,  2; 

Witnesses,  3. 

COUNTERCLAIM. 
See  Sales,  11;  Set-otf. 

COVENANTS. 

1.  PCROHASER  OT  A  LOT  WhICH    IS  SUBJECT  TO  A  PERSONAL   RBSTBIOnTB 

AoBEEMENT  entered  into  by  its  owner  is  bound  by  the  restriction  in  a 
court  of  equity,  unless  he  was  a  purchaser  in  good  faith,  in  ignorance  of 
the  restriction.     Levoia  v.  GoUner,  516. 

2.  Personal  Covenant  when  Becomes  Attached  to  ArrER-ACQUisED  Land. 

—  If  one  who  has  agreed  not  to  build  flats  in  a  designated  neighborhood 
afterwards  purchases  land  in  that  neighborhood,  such  land  in  his  hands 
becomes  restricted  and  limited  in  its  uses  by  that  agreement,  and  remains 
subject  to  such  restrictions  and  limitations  in  the  hands  of  a  purchaser 
from  him  with  notice  of  the  agreement.     Lewis  v.  Oollner,  616. 

8.  Warrantor  Liable  fob  Interest  when.  —  Where  rents  are  set  off 
against  improvements,  the  warrantor  must  pay  interest  tgr  the  time  the 
rents  were  recovered.     Boone  v.  Knox,  767. 

A.  Voluntary  Covenant  —  Enforcement  of,  after  Death  of  Covenantor. 
— A  voluntary  covenant  in  an  indenture  under  seal, executed  by  a  testatrix 
in  a  foreign  country,  but  which  would  be  enforceable  if  executed  in  the 
state  where  she  subsequently  dies  domiciled,  and  by  which  she  binds 
her  executors,  within  six  months  after  her  death,  to  pay  to  parties  named 
a  specified  sum  upon  certain  trusts,  with  interest  from  the  day  of  her 
death,  will  be  enforced  in  the  state  where  she  was  domioiled  at  the  time 
of  her  death.     Krell  t.  Codman,  260. 

See  CO-TENANCT,  2. 

COVERTURE. 
8ee  Husband  and  Wife;  Infants,  6;  Marriaob  akd  Ditoroi. 

CREDITORS'  SUITS. 
Creditor's  Bill  to  Reach  Alimony  Awarded  to  a  Ditorobd  Wiv%  aad 
to  apply  it  in  payment  to  a  debt  existing  before  snch  award  was  made, 
cannot  be  sustained.     Romcune  v.  Chauncey,  544. 
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CRIMK 
S«e  Master  and  Sbrvant,  2. 

CRIMINAL  LAW. 

IXTOXiOATiov  AS  DxrEiiSB  TO  Cbiuk.  —  Voluntary  intozioatioa  will  not  tx- 
eoM  the  commiaion  of  a  crituiaal  act;  yet  wber«  a  persoa  is  aooaaod  of  » 
erime  which  caa  he  committed  only  by  doing  a  particular  thing  with  a 
specific  intent,  it  may  be  shown,  in  defense,  that  at  the  time  of  doing 
the  act  charged,  the  accused  was  so  drunk  that  he  could  not  have  enter- 
tained  the  intent  necessary  to  constitute  the  ofifense.  Chrianum  ▼.  State, 
44. 

Sm  Adultkbt;  Assault;  Embbzzlemknt;  Evidknob,  1;  Eznuu>rnov| 
Oakimo;  Habeas  Ck)BPUs;  Homicide;  Imsank  Pkbsons;  Lasaunr. 

CROSS-COMPLAINT. 
See  Partibs. 

CROSSINGS. 
See  Railroads,  2-10,  17,  18,  20,  21. 

DAMAGES. 

L  McAsuRi  or  Damages  —  Breach  or  Contract  —  Prospectivb  PRoms. 
—  Where  a  breach  of  contract  results  in  the  loss  of  definite  profits  which 
are  ascertainable  and  within  the  contemplation  of  the  parties,  they  may 
generally  be  recovered;  but  when  proapectire  profits  are  remote,  con- 
jectural, and  speculative,  they  cannot  be  said  to  be  the  direct  and  un- 
avoidable  result  of  the  breach,  and  cannot  be  recovered.  Slurman  Center 
ete.  Co.  V.  Leonard,  101. 

Si  Breach  or  Contkaot  —  Dotx  to  Diminish.  —  A  party  suing  for  breach 
of  contract  is  required  to  do  what  he  reasonably  can,  and  improve  all 
reasonable  opportunity,  to  lessen  the  injury  and  reduce  the  damages 
oansed  by  the  breach.     Sherman  Center  etc.  Co.  v.  Leonard,  101. 

S.  Mbasobe  or  Damaqes  roR  Breach  or  Contraof  to  Movb  Hotbl  — 
PRoriTS,  Loss  or.  —  Where  a  contract  for  the  removal  of  a  hotel  from 
one  town  to  another  is  broken  by  the  contractor,  after  he  has  been  paid 
for  the  removal,  it  is  the  duty  of  the  owner  to  have  the  hotel  removed  at 
once,  and  he  is  then  entitled  to  recover,  as  damages  for  the  breach,  the 
necessary  expenses  of  removal  and  of  avoiding  the  direct  and  nnavoid* 
able  consequences  of  the  breach  of  the  contract,  but  he  is  not  entitled  to 
recover  the  prospective  profits  which  he  would  have  possibly  gained  if 
the  building  had  been  removed  according  to  the  oontraot.  Sherman 
Center  etc  Co.  v.  Leonard,  101. 

i.  Imtbrbst — Neoliqbnce  —  Measure  or  Damages.  — In  actions  to  recover 
damages  for  injury  caused  by  negligence,  awarding  interest  is  in  the 
discretion  of  the  jury.     EU  v.  Northern  Pae.  R.  R.  Co.,  621. 

A,  Punitive  Damaoks  Nor  Recoverable.  —  The  doctrine  of  punitive  damages 
is  unsound  in  principle  and  unfair  and  dangerous  in  practice,  and  such 
damages  cannot  be  recovered  in  Washington,  although  the  defendant 
may  have  been  guilty  of  gross  negligence.  Spokane  Truck  etc.  Co.  v. 
Ho^er,  842. 

C  KuuirLABT  Damaobb  hot  Allowbd  where  No  Element  or  Fraud  ob 
OrrRBiiaioM.  —  In  an  action  to  recover  damages  for  a  wrongful  attach- 
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ment,  exemplary  damages  are  not  recovsr^ible,  if  the  plaintiff  in  the  at* 
taohmeut  believed  that  the  property  attached  was  subject  to  the  payment 
of  his  debt,  and  there  ia  no  element  of  oppression  or  malice.  BlUa  t, 
Bonner,  731. 

7.  iNSTRUcmoNS  —  Vbrdict  —  Damaqiss.  —  When  a  jury  is  not  charged  sepa* 
rately  as  to  actual  and  exemplary  damages,  a  verdict  for  a  gross  sum, 
without  specification  as  to  whether  it  is  actual  or  exemplary  damages, 
ia  not  reversible  error.     Heiligmann  v.  Rose,  804. 

A  Ikstructioms  as  to  Dahaqes.  —  A  submission  to  the  jury  of  the  question 
of  actual  and  exemplary  damages  in  one  general  charge  is  not  reversible 
error,  in  the  absence  of  a  request  and  refusal  of  a  special  charge  correct* 
ing  the  error.     Heiligmann  v.  Rose,  804. 

See  AcriONS,  1,  2;  Animals,  2,  3;  Carriers,  3,  5;  Eqititt,  2,  3;  Marriaqb 
AMD  DivoROB,  4;  MuNiciPAi.  Corporations,  10;  NEOLiaBNCS,  4,  16| 
Partnership,  4,  5;  Railroads,  4,  5,  8,  11,  12,  38;  Salis,  II,  18;  8a* 
9U0TI0M;  SHERinr,  3;  Trespass,  1,  2;  Trial,  2;  Witkissis,  1. 

DEATH. 
See  Neqlioencb,  16. 

DEBT. 
See  Marriaqk  and  Divorob,  10,  IL 

DEBTOR  AND  CREDITOR. 

1.  Fravd  in  Satisfaction  or  Debt.  —  A  creditor  cannot,  by  practicing  a 
fraud,  acquire  title  to  the  property  of  his  debtor,  even  with  the  pnrpoee 
of  crediting  its  value  on  a  just  debt.     Blake  v.  Blackley,  566. 

S.  Fraud  cfon  the  Creditors  of  Ant  Person  cannot  Result  from  hia  ap« 
propriating  his  property  to  the  payment  of  a  debt  for  which  he  la  liable. 
\Therefore,  one  jointly  liable  with  others  as  a  member  of  a  firm,  or  other- 
wise, may  appropriate  his  individual  property  to  the  payment  of  a  joint 
debt,  and  if  all  the  members  of  a  partnership  are  liable  on  an  obligation, 
they  may  appropriate  the  firm  property  to  its  payment,  though  it  ia  not  a 
partnership  debt.     Citizens'  Bank  v.  Williams,  454. 

See  Attachment,  3;  Chattel  Mortoaqes,  3,  4;  Contracts,  6;  Ckidi« 
tors'  Suits;  Fraudulent  Conveyances;  Partnership,  6;  REOsivut, 
1;  Trusts,  1. 

DECLARATIONS. 
See  EviDKNOS,  3,  4;  Fraudulent  Convetanois,  2;  Plbadino,  i. 

DECREES. 
See  JaDOMENT;  Marriaqb  and  Diyoroi,  12. 

DEEDS. 

1    DBFECnvs  AcKNOWLEDOMENT.  —  Where  the  certificate  of  acknowledgment 

to  a  deed  fails  to  show  that  the  grantors  were  known  to  the  officer  taking 

%  it,  or  that  they  were  proved  to  him  on  the  oath  of  another  to  be  such 

grantors,  and  fails  to  use  any  equivalent  expression,  the  omission  is  fatal 

to  the  validity  of  the  deed.     Frost  v.  Erath  Cattle  Co.,  831. 

&  DxLiVBRT.  —  Evidence  showing  that  a  conveyance  of  land  waa  aigned, 

acknowledged,  witnessed,  and  handed  to  the  grantee,  who  waa  a  son 

of  the  grantor,  to  whom  the  deed  was  immediately  returned;  that  the 
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ftither  said  he  calculated  to  deed  the  property  to  the  Bon,  lo  that  ther* 
would  be  no  trouble  after  his  death,  but  that  he  would  not  like  to  see 
it  go  on  record  in  hia  lifetime;  and  the  son  replied  he  need  not  be  afraid 
of  its  goin^  on  record,  and  that  he  (the  father)  could  keep  it  himself,  — 
does  not  show  a  delivery  of  the  deed;  and  if  the  grantor  subsequently 
destroyed  it,. and  conveyed  the  same  property  to  another  person  in  con> 
•ideration  of  services  performed  and  to  be  performed,  the  latter  acquired 
the  title.     Schuffert  ▼.  Oi-ote,  316. 

H  CoMSiDKRATiON  FOR  C!oNVBYANCK  01  Lamd,  OF  of  an  interest  therein,  need 
not  be  in  money,  but  may  consist  of  anything  deemed  by  the  parties  to 
be  of  value.  A  person  owning  land  along  and  through  which  a  railroad 
is  proposed  to  be  built  may,  in  consideration  of  the  benefit  which  he  be> 
lieves  will  result  to  him  from  its  construction,  execute  a  release  or  eon- 
veyance  of  the  right  to  enter  upon  his  lands,  and  to  construct  and  main* 
tain  such  railway,  and  to  use  for  its  purposes  a  designated  strip  of  land. 
Such  consideration  is  sufficient  to  support  a  conveyance,  though  a 
statute  of  the  state  forbids  any  jury  impaneled  to  determine  the  com* 
pensation  to  which  a  land-owner  may  be  entitled  from  taking  into  ao> 
count  any  benefit  which  he  may  derive  from  the  construction  of  a  nil* 
way.    Charleston  etc  R.  R.  Co.  v.  Leech,  667. 

4L  Dbbd  Signed  "  A,  per  B,"  will  be  Pbesdmed  to  have  been  signed  in  th» 
presence  and  by  the  authority  of  the  former,  if  he  was  unable  to  read  or 
write,  and  B  was  in  the  habit  of  signing  deeds  for  him,  and  the  persona 
claiming  under  the  deed  have  been  in  undisturbed  possession  for  nuuiy 
years.     Kennedy  v.  Oramling,  676. 

6.  Eeoistratiox  —  Unrecorded  Deed  Neolioentlt  Withdrawh  from 
Rbcorder's  Office  is  not  Notice,  —  Where  the  holder  of  a  deed,  after 
filing  it  for  record,  negligently  withdraws  it  from  the  recorder's  office 
before  it  is  recorded,  and  before  attaching  thereto  any  certificate  of  its 
record,  such  deed  is  not  notice  to  an  innocent  purchaser  for  value,  lo  a* 
to  protect  such  holder.     Turman  r.  Belt,  35. 

Bee  Co-TEif AKOT,  1-3;  Cotbnants;  Infants,  3-6;  WiLia,  1;  Evisxmob,  6( 

FraUDULKNT  C0NVBTANCK8. 

DE  FACTO. 
See  Corporations,  1,  2,  14. 

DEFECTIVE  MACHINERY. 
Se«  Lahdloro  AiTD  Tenant,  1-3;  Nbouobnoi^  13,  14;  Railkoam,  42,  43. 

DEFmrnoNa 

••  A,  per  B."     Kennedy  r.  Oramling,  676. 

Alimony.     Romaine  v.  Chauncey,  544. 

"  As  against  the  person  so  hindered,  delayed,  or  defrauded."    BtaU  r.  mffun, 

351. 
Bonajide  purchaser.     Betk  r.  Flfmn^  351. 
De/aeto  corporation.     Amerieam  Salt  Co.  r.  Heidenhdmer,  743;  Allm  T.  Longt 

735. 
"  Demand,  notice,  and  protest  waived,  and  payment  guaranteed.*    Buck  w» 

Davenport  Sav.  Bank,  392. 
Depriving  person  of  property.     Oilman  v.  Tucker,  464k 
Disaffirmance  of  deed.     Searcy  v.  Hunter,  837. 
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Pellow-senrant.     Ml  t.  Northern  P.  R.  R.  Co.,  621. 

"  For  the  benefit  and  behoof  of  the  grantor  a  wifs."    Kttuntdf  t.  ChramRng, 

676. 
Functus  officio.     Alien  v.  Long,  735. 
"Guest."    PuUman  etc.  Co.  v.  Lowe,  325. 
Homestead.     Oalligher  v.  Smiley,  319. 
Joint-stock  company.     Allen  v.  Long,  736. 
"Lodger."    Pullman  etc  Co.  v.  Lotee,  325. 
"  Microbe  killer."    Rculam  v.  Capital  Microbe  etc  Co.,  78S. 
Necessaries.     Searcy  v.  Hunter,  837. 
Negligence.     Montgomery  v,  Muskegon  Booming  Co.,  308L 
Pin-pooL     StaU  y.  Quaid,  207. 
/"ro  Aac  vice.     McNeal  v.  Braun,  441. 

Quantum  meruit.     Ooose  River  Bank  v.  Wiltoto  Lake  School,  COS. 
"  Ready  at  any  time  to  settle  for  the  year's  rent."    Kennedji  t.  Oraaoiinf,  I7lb 
Stockholder.     In  re  Argus  Printing  Co.,  639. 
"  Testament  d'Aglae  Armant."    Succession  of  Armani,  183. 
Trespasser.     Cline  v.  Crescent  City  R.  R.  Co.,  187. 
Unlawful  assembly.    People  v.  Most,  458. 

DELIVERY. 
See  Dkbds,  2. 

DEMURRAGE. 
See  Salbs,  7. 

DEMURRER. 

See  ArrsAL,  2;  Coitspiraot,  2;  Habeas  Ck>Bru8,  1|  JvBomn;  1%  17* 

Plbaciho,  2,  4. 

DEMURRER  TO  EVIDKNOBL 
See  Trial,  8. 

DEPOSITIONS. 
Admissibtlitt  07.  —  A  deposition  taken  before  a  commissioner,  nrora  before 
an  officer  lawfully  authorized  to  administer  oaths  in  the  state  where  the 
eommissioner  resided,  is  admissible  in  evidence  in  the  eonrts  of  another 
state.     McNeal  v.  Braun,  441. 

DESCRIPTION. 
See  Vkndox  and  Puschaski,  1,  1. 

DETINUE. 
See  Salks,  5, 

^  DIRECTOR. 

See  CoBPOBATiOMS,  S-4L 

DISAFFIRMANOR 
See  Infants,  2-6. 
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DISCHAROR 
8m  Inbolvbnct;  Trusts,  S. 

DISORDERLY  HOUSB^ 
See  Insubasos,  4. 

DISTURBANCE  OF  PEAOI. 
See  Riot,  1. 

DIVORCS. 
8m  Mabuiaok  a»i>  Diyobcb. 

DOCUMENTARY  EVIDENOa 
8m  BnsBNOB,  6-8. 

DOGS. 
8m  AjfiMALa,  1-S, 

DRUNKENNESS. 
8m  Oriminai.  Law. 

EASEMENTS. 
hktmttAL  HvrPOKT.  — Jaztapositioa  of  lands  give*  no  right  of  rappoii  to 
baildings  erected  thereon,  unless  conferred  by  grant,  eonveyanoe,  or 
■tatate,  and  if  they  are  injured  by  excavating  on  adjoining  land,  there 
b  BO  liability,  in  the  absence  of  improper  motiTO,  or  oarelaasnoM  in  doing 
ih»  work.    Se/tuU*  v.  Byer»,  436. 

EJECTMENT. 
L  JvDoioirr  nr  E/iciifBifT  —  CoNCLuaiTsif bss  or,  Aa  to  Titlb. — Jadg- 
ment  for  plaintiff  in  ejectment  is  conclusive  against  defendant  on  the 
quMtion  of  title,  from  whatever  source  derived,  and  forever  estops  him 
from  asserting  a  claim  of  title  which  existed  at  the  time  of  the  rendition 
of  the  judgment.     Hentig  v.  Redden,  91. 

S.   JVDOMKHT  IN    EjKOTMKMT  AS  EsTOPrKL  —  NkW  TiTLS,  WHIN  MUST  BB  As- 

SKBTSD.  —  Where  defendant  in  ejectment  acquires  a  new  title  during  the 
pendency  of  the  action,  be  must  assert  it  therein  before  final  judgment 
is  rendered  against  him.  Such  judgment  estops  him  from  afterwards  ••• 
sorting  it  against  the  successful  plaintiff  therein.  HtnUg  t.  Rf4dr\  01, 
8m  Co-tbnanot,  6. 

ELECTIONS. 
8m  Corpobations,  3,  6,  8-1 1;  GouBTZMi 

EMBEZZLEMENT. 
IntoniBBT  —  Nbobssabt  Avb&mbnts. — An  indictment  for  smbesiIenMnt 
most  allege  a  dduciary  relation  sustained  by  defendant  as  clerk«  agen^ 
Mrvant,  or  otherwise,  made  by  the  statute  an  element  of  the  offense,  and 
that,  by  virtue  of  such  relation,  he  took  into  his  possession  the  property 
which  he  is  charged  with  embezzling,  the  ownership  of  which  most  bo 
alleged  with  the  same  degree  of  certainty  required  in  an  indictment  Urn 
liroony.    8taU  v.  &oubU*t  179. 
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EMINENT    DOMAIN. 
See  Railroads,  2-13. 

EMPLOYER  AND  EMPLOYED 
See  Master  and  Ssbyahx. 

ENTIRETIES. 
See  Husband  and  Wifb,  1-8. 

EQUITY. 

1.   JuBISDICTION     07,     TO     ENTER     PERSONAL     JUDGHSNT.  —  The    fatSt    that 

the  final  relief  granted  may  be  or  is  a  personal  jadgment  it  not  eoaeln* 
■ire  against  the  jnrisdiction  in  equity,  because  whan  jnrisdiotioii  is  onee 
aoqaired  it  will  be  retained  to  the  end,  though  relief  is  reached  bj  a 
mere  personal  judgment.     Lynch  v.  Metropolitan  etc  S'f  Co.,  523. 

%  Jurisdiction  or,  to  Award  Damages  tor  Trespasses.  — When  ■■ 
injunction  is  sought  against  the  continuance  of  trespasses  npon  oom* 
plainant's  property,  a  court  of  equity,  in  addition  to  granting  the  injano« 
tion,  may  close  up  all  matters  of  legal  dispute  between  the  parties,  by 
assessing  the  loss  sustained  by  the  acts  which  it  has  restrained.  L^uek 
T.  Metropolitan  etc.  B'y  Co.,  523. 

IL  Jurisdiction.  —  If  a  Court  o»  Equttt  Acquires  Jubisdiotioh  torn  Oiri 
Purpose,  it  may  retain  it  generally,  and  may,  when  necessary  to  d» 
complete  justice  between  the  parties,  ascertain  and  award  damages  as 
incidental  to  the  main  relief  sought.  Lynch  r.  Metropolitan  etc.  Ity  Ca, 
623. 

4.  Laches  or  Stale  Demand  must  be  pleaded  in  the  lower  court  to  be  arafl* 
able  on  appeal.     Smith  v.  Perkins,  794. 

i.  Laches  in  Seeking  to  Defeat  Voidable  Municipal  Railroab  Aib 
Bonds.  —  A  delay  of  nine  years  in  bringing  an  action  to  defeat  mani« 
cipal  railroad  aid  bonds,  voidably  issued  and  delivered,  is  each  laches  as 
will  defeat  the  action,  when  the  bonds  have  passed  into  the  hands  of  an 
innocent  purchaser  for  value.     North  v.  Platte  County,  39S. 

See  CoBPORATioNS,  9,  10;  Executors  and  Administrators,  1;  MtuoQAawM, 
11;  New  Trial;  Real  Property;  Trial,  1,  2. 

EQUITY  OF  REDEMPTION. 
See  Mortgages,  12. 

ERROR. 
Bee  Apfkal;  Habeas  Corpts;  Pleading,  8;  Saui^  11|  Tu4I»  4. 

ESTATE  IN  FEE. 
See  Trusts,  4. 

%  ESTATE  OF  DECEDENTS. 

See  Executors  and  ADMiNisTRATOaa 

ESTOPPEL. 
8m  Ejectment,  1,  2;  Extradition;  SoHOOia^  §, 
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EVIDENCE. 
I.  DioRSK  OF  Proof  Required  in  Civil  Action  Involvino  Crtmtt»ai,  Act. 

—  In  an  action  to  recover  damages  for  the  malicious  poisoning  of  dogs,  the 
factti  alleged  need  only  be  proved  by  a  preponderance  of  the  evidence, 
althongh  they  also  involve  a  criminal  act.     Heiligmann  v.  Hose,  804. 

S.  Evidence  that  a  Witness  has  Heard  that  the  defendant  has  married 
since  the  commencement  of  an  action  against  him  for  the  breach  of  his 
promise  to  marry  plpintiff  is  not  admissible  in  such  action,  both  because 
it  is  hearsay,  and  because  evidence  of  matters  occurring  after  the  insti- 
tution of  suit  cannot  be  admitted  to  aggravate  damages.  Dent  v.  Pick- 
ens, 921. 

8.  Declarations  ot  a  Testator  or  Intestate  bi;;ding  on  him  or  his  estate 
may  be  given  in  evidence  against  his  personal  representative,  in  all  cases 
where  they  would  have  been  competent  against  himself  had  he  been  liv« 
ing  and  a  party  to  the  action.  Hurlbnvl  v.  Hurlburt,  482. 
,  4.  Statement  bt  Injured  Partt  to  his  PHrstciAN,  purporting  to  be  a  de- 
scription  of  his  symptoms,  made  for  the  purpose  of  medical  advice  and 
treatment,  is  admissible  in  evidence  in  an  action  to  recover  for  the  in* 
jury,  although  it  was  made  only  a  day  or  two  before,  or  possibly  daring, 
the  trial.     Fleming  v.  SpringfieUl,  268. 

5.  Latent  AMBtaurnr  in  Deed  —  Evidence  to  Explain.  — Where  the  deeds 

in  a  chain  of  title  contain  such  latent  ambiguity  in  the  description  as  to 
render  them  inadmissible  in  evidence,  but  such  description  contains  data 
by  which  the  land  conveyed  may  be  identified,  extraneous  evidence  is 
admissible  to  explain  such  ambiguity,  and  identify  the  Und  conveyed. 
Frost  v.  Erath  Cattle  Go,,  831. 

6.  Letter  between  Parties  to  Surr,  when  Relevant  and  Admissiblr 

IN  Evidence.  —  In  an  action  for  the  price  of  fire-brick,  in  which  the  de< 
fendant  sets  up  breach  of  warranty  as  a  counterclaim,  a  letter  written 
by  the  plaintiff  to  the  defendant,  containing  statements  as  to  the  quality 
of  the  brick  which  he  proposed  to  sell  to  the  defendant,  is  admissible  in 
evidence,  and  the  mere  fact  that  other  brick  had  been  sliipped  to  the  de- 
fendant just  previous  to  the  order  for  those  in  controversy  does  not  ren- 
der the  letter  irrelevant  or  immaterial,  although  it  does  not  specifically 
refer  to  the  brick  in  controversy,  it  being  a  part  of  the  correspondence 
between  them  concerning  the  subject  of  fire-briok.  Taeoina  Coal  Co.  ▼. 
Bradley,  890. 

7.  Seal  of  Court  Attached  to  Clerk's  Certificate  Sufficient.  —  In 

attesting  the  record  of  a  foreign  court,  it  is  only  necessary  that  the  seal 
of  the  court  be  attached  to  the  certificate  of  the  clerk.  It  need  not  be 
attached  to  the  record.     Ritcliie  v.  Carpenter,  877. 

8.  Clerk  of  Court  Presumed  to  be  Proper  Custodian  of  its  Records. 

—  It  will  be  presumed,  without  being  certified  or  otherwise  shown,  that 
the  clerk  of  a  court  of  record  who  has  attested  its  record  offered  in  evi- 
dence is  the  proper  custodian  of  its  records.     Ritcliie  v.  Carpenter,  877. 

t.  Foreign  Judqmbnt,  Record  of,  Admissible  in  Evidence  without 
Certificate  or  Judge  that  Clerk's  Attestation  is  in  Dub  Form. 

—  Under  the  code  of  Washington,  the  records  and  proceedings  of  courts 
of  other  states  are  admissible  in  evidence  in  that  state  without  the  cer- 
tificate of  the  judge  that  the  attestation  of  the  clerk  having  charge  of 
such  records  is  in  dae  form,  as  required  by  the  act  of  Congress.  Ritchie 
V.  Carpenter,  877. 

See  Animals,  3;  Appeal,  3,  6,  9;  Attornet  and  Client;  Boundaries; 
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Corporations,  18;  Depositions;  Fraudulent  Convetancks,  2;  Insur- 
ance, 6;  Judgment,  9;  Maruiaoe  and  Divorce,  4;  Munioipal  Coa- 
PORATiONS,  17;  Names;  JRigligenob,  9,  14,  15;  New  Trial;  Partner* 
SHIP,  4;  Pleading,  7;  Riot,  6;  Sales.  3;  Seduotion,  2;  TsADS-MARKSf 
4-7;  Trial,  7,  8;  Witnesses. 

EXAMINATION  OP  PERSON. 
See  Trial,  6. 

EXCHANGE   OP   STOCK. 
See  Corporations,  13-15. 

EX  CONTRACTU. 
See  Railroads,  34. 

EXCUSABLE  HOMICIDE. 
See  Homicide,  3,  i, 

EX  DELICTO. 
See  Railroads,  34. 

EXCEPTIONS. 
See  Appeal,  1,  11;  Plbadino,  8. 

EXECUTION. 

1.  Execution  tor  Costs  is  properly  issued  in  the  names  of  the  parties  to  tbe 

suit,  instead  of  the  names  of  the  officers  in  whose  favor  the  costs  are 
adjudged.     Smith  v.  PerUna,  794. 

2.  For  a  Levy  on  the  Goods  ot  a  S'tranqer  to  the  writ  the  execution  cred< 

iter  is  not  liable,  unless  he  was  present  at  such  levy,  or  otherwise  di< 
rected,  aided,  or  abetted  the  same.  This  rule  was  held  applicable  where 
the  judgment  creditor  was  a  municipal  corporation,  and  the  net  proceeds 
of  the  sale  were  paid  to  the  mayor,  though  it  was  further  held  that  such 
proceeds  might  be  recovered.     Thomas  v.  Totan  of  Orq/lonf  924. 

8.  Execution  Sales.  —  Purchase  of  land  at  public  auction  by  a  justice  of  the 
peace  who  issued  the  execution  under  which  it  was  sold  will  not  make 
the  sale  void.     Smith  v.  Perkins,  794. 

4.  Execution  Sales  —  Collateral  Attack. — In  an  action  of  trespass  to 
try  title,  by  a  plaintilBf  who  claims  under  the  purchaser  at  execution  sale, 
a  plea  in  reconvention  by  defendant  in  possession,  who  claims  under  the 
defendant  in  such  execution,  seeking  to  avoid  such  sale  for  gross  inade* 
quacy  of  price,  without  making  either  the  execution  plaintiff  or  the 
purchaser  thereunder  parties,  is  a  collateral  attack,  and  will  be  disre« 
garded  by  the  court.     Smith  v.  Perkins,  794. 

6.  Execution  Sales. — Gross  Inadequacy  op  Price  is  insufficient  by  itself 
to  vacate  an  execution  sale,  even  on  direct  attack,  though  it  may  be  re* 
garded  as  strongly  indicative  of  fraud.     Smith  v.  Perkins,  794. 

IL  E^cuTioN  Sales  —  Annulment.  — Justice  op  Peace  has  No  Jurisdic- 
tion to  entertain  a  motion  or  original  suit  to  set  aside  a  regular  or 
voidable  execution  sale  of  laud  for  fraud,  irregularity,  or  gross  inade- 
quacy of  price,  after  the  sale  has  been  completed  and  a  deed  delivered 
to  the  purchaser  under  process  from  his  cOurt.     In  such  cases,  resort 
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Dinst  be  had  to  the  district  court  of  the  county  in  which  the  land  if  tita* 
ftted.     Smith  t.  Perkina,  794. 

See  Statutks,  % 

EXECUTION  SALK 
See  Attachmkmt,  4. 

EXECUTORS    AND    ADMINISTRATORS. 

L  Executors,  Accounting  between.  —  Equity  has  JuKisDicno^r  orer  a 
■nit  brought  by  one  executor  against  another  who  has  received  all  the 
commissions  allowed  by  the  statute  for  an  accounting,  and  to  determine 
to  what  portion  each  ia  entitled.     Speira  v.   Wisner,  306. 

2.  Compensation. —  Executors  are  not  Necessarily  Entitled  to  Shake 
PRO  Rata  in  the  Statutory  Fees;  and  if  one  has  substantially  man- 
aged the  whole  business,  and  had  the  whole  responsibilty,  a  court  of 
equity  may  refuse  to  require  him  to  share  the  statutory  fees,  or  any  part 
thereof,  with  his  co-executor.     Speira  v.   Wisner,  306. 

t.  Laches  in  Applying  tor  Order  to  Sell  Property  or  Decedent  to 
Pay  Debts.  —  A  delay  of  more  than  twenty  years  after  letters  of  admin- 
istration  have  been  granted,  before  applying  for  an  order  to  sell  the 
lands  of  the  decedent  to  pay  his  debts,  is  not  unreasonable,  when  saoh 
lands  have  been  set  aside  as  dower,  and  the  application  is  made  upon  th* 
death  of  the  widow.     Killough  v.  Hinton,  19. 

i,  Aduinistratobs — Liability  on  Bond  before  Final  Discharge.  — 
When  a  probate  court  has  passed  all  orders  fixing  the  administrator's  final 
liability  to  the  heirs,  and  has  ordered  the  amount  found  due  to  be  paid 
to  them,  the  administrator's  refusal  to  obey  such  order  on  demand  is  • 
riolation  of  his  trust,  which  authorizes  suit  against  the  sureties  on  his 
bond,  before  his  final  discbarge.     S^noart  v.  Morriaon,  821. 

B.  Administrators.  —  Suit  against  Suretiks  on  an  administrator's  bond  is 
properly  brought  in  the  county  where  the  parties  defendant  reside,  in- 
stead of  the  county  of  the  administration.     Stewart  v.  Morrison,  821. 

6i.  Administrators  —  Sureties  —  Probate  Orders  against,  Conclusitk 
OH.  —  Probate  oonrt  orders  ascertaining  and  fixing  the  amount  finally 
due  by  an  administrator  are  conclusive  against  the  sureties  on  his  bond, 
in  a  suit  against  them  for  his  failure  to  pay  over  such  amount  as  ordered 
by  ths  court.     Stevoart  v.  Morriaon,  821. 

See  Negligence,  16. 

EXEMPLARY  DAMAGES.  ' 
Im  Damiass  6-8;  Master  and  Servant,  1}  RAiLKOASt,  M. 

EXEMPTION. 

See  HOMESTEAD). 

EXPERTS. 
WmTtutm-uAHMs,  7;  Wn-NEssni,  1^  t, 

EXPRESS  COMPANIES. 
See  Carriers,  3^  6. 
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EXTRADITION. 
A  PBisomn  Who  VoLTrNTARiLT  AccoMPAinES  an  officer  Into  the  tUta  with* 
oat  the  use  of  extradition  papers  issued  in  his  case  cannot  afterwarda 
ebjaot  to  the  regularity  of  such  papers.     State  y.  OuUhall,  699. 
8m  Habeas  Co&pus,  2;  SH£Rinr,  4. 

KXTRAORDINABY  REMEDIES. 
See  Prohibition. 

EXTRAORDINARY  WRITS. 
See  JpRiSDicTioN,  2. 

FEDERAL  COURTS. 
'^  See  Jdbisdiction,  3,  4. 

FELLOW-SERVANT. 
See  Master  and  Servant,  5-IQL 

FINDINGS. 
See  Trial,  1L 

FORCIBLE  ENTRY  AND  UNLAWFUL  DETAINER. 
AonoH  or  Unlawful  Detainer  Lies  in  Favor  or  a  Subskqukkt  Lmnn 
against  a  prior  lessee  who  has  forfeited  his  rights  by  the  non-payoMmt  W 
rent     Gufjf  v.  Hukill,  901. 

FORECLOSURE. 
See  Actions,  3;  Moutoaoss,  4-10;  Rxonmti,  1. 

FOREIGN  JUDGMENT. 
Sea  BnsKNO,  7-9;  Jddqments,  12-14;  Namis;  PBOom^  t. 

FOREMAN. 
See  Master  and  Servant,  6,  9, 

FORFEITURE. 
See  Landlord  and  Tenant,  5,  8. 

FORGERY. 
See  Corporations,  7. 

FORNICATION. 
See  Adultbht,  1-3. 

FOURTEENTH  AMENDMENT. 
^  See  Municipal  Cobpobations,  S. 

FRAUD. 
Bee  Damages,  6;  Debtor  and  Creditor,  1,  2;  Execution,  4-8;  Sales,  6. 
▲m.  St.  B«f.  Vol.  XXV —68 
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FRAUDULENT  CONVEYANCES. 

1.  Attaohmbitt.  —  A  creditor  may  obtain  from  hia  failing  debtor  ample  »e- 
earity  for  hia  debt,  without  being  chargeable  with  a  fraudulent  intent 
to  hinder  and  delay  other  creditors;  but  if  he  takes  and  ties  up  property 
of  th«  debtor  greatly  in  excess  of  security  for  hia  debt,  he  is  charguuL! : 
with  foch  fraudulent  intent,  and  the  property  in  his  hands  ia  subject  to 
attachment  by  the  other  creditora.     Smith  r.  Boyer,  373. 

IL  BviDXNCs  or  Subskqctent  Acts  and  Declara-iiohs  or  Vsndoil  — An  ex- 
eeption  to  the  general  rule,  that  the  declarations  of  a  party  made  af Ur 
Im  hM  parted  with  his  interest  in  the  subject-matter  of  litigation  eaunot 
be  received  to  disparage  the  right  or  title  of  an  innocent  purchaser,  exi^;^  > 
in  cases  of  fraudulent  sales  of  property  to  defeat  creditors.  In  these  cases 
the  acta  and  declarations  of  the  debtor  while  claiming  an  interest  in  the 
property  which  he  asserts  he  has  conveyed  are  admissible  in  evidence 
to  prove  fraudulent  intent.     Smith  v.  Boyer,  373. 

&  Obantbb  hatimq  Knowledge  of  Fbaudclent  Intent  mot  Bona  Fidb 
Pdrohaseb.  —A  purchaser  of  an  entire  stock  of  goods,  constituting  the 
whole  of  the  property  of  a  debtor,  who  knows  that  the  effect  of  his  al- 
leged purchase  will  be  to  hinder  and  delay,  if  not  to  defraud,  the  credi< 
tors  of  such  debtor,  is  not  a  bona  fide  purchaser.  Such  purchaser  cannot 
eloee  hia  eyes  to  the  circumstances  under  which  the  debtor  sella,  and  if 
he  buys  at  a  considerable  discount,  and  the  proposed  means  of  payment 
mnat  have  the  effect  of  hindering  and  delaying  the  aeller'a  creditors,  he 
will  buy  at  hia  periL     BeeU  v.  Flynn,  331. 

C  Tbaudulbnt  CoNVETANCEa,  CBEorroBS  Defaauded  mat  Contest.  —  The 
worda  "as  against  the  person  so  hindered,  delayed,  or  defrauded,"  in  a 
statute  against  fraudulent  conveyances  by  debtors,  are  intended  to  limit 
the  right  of  recovery  to  those  who  have  suffered  by  the  act  complained 
of.  A  mere  volunteer  who  has  no  interest  in  the  result  of  the  suit  can- 
not complain,  even  if  the  transfer  is  known  to  him  to  be  fraudulent,  but 
a  creditor  who  has  been  defrauded  has  an  unquestionable  right  to  contest 
the  sale.     BeeU  v.  Flynn,  351. 

li  Ohattkl  Mortqaob  Prefkbrinq  Creditor.  — A  chattel  mortgage,  exe- 
oated  in  good  faith  in  favor  of  a  bona  fide  creditor,  is  not  necessarily 
fraudulent  and  void  as  to  the  other  creditors  of  the  insolvent  mortgagor, 
althongh  it  exhausts  his  property,  and  its  effect  ia  to  hinder  and  delay 
them,  or  to  absolutely  prevent  them  from  enforcing  any  part  of  their 
elaima.     First  Nai.  Bank  v.  Ridenour,  167. 

%,  Pabbnt  to  Child.  —  A  deed  or  conveyance  of  property  made  by  •  parent 
to  hia  minor  child,  in  consideration  of  services  performed  by  the  latter, 
ia  voluntary,  without  legal  consideration,  and  void  as  againat  the  credi- 
tora of  the  parent,  if  made  when  his  remaining  property  ia  insufficient  to 
pay  hia  debta.     Stumbaugh  r.  Anderson,  121. 

See  LiiiiTATiONs  of  Actions,  1. 

FRAUDULENT  REPRESENTATIONGL 
See  Sales,  4,  6w 

GAMBLING 
See  Wy^QBRB. 

GAMING. 
Fnr-rooL  n  vor  ▲  OAXBLora  Gamb  within  the  aenae  of  the  constitution 
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•od  laws  of  Lonisiana,  and  a  mnnicipal  ordinance  prohibiting  it  as  such 
ii  illegal  and  void.     Stale  v.  Quaid,  207. 
See  Wagebs. 

GARNISHMENT. 
See  Attachmsmt. 

GRANT. 
▲  O&AST  or  A  Thing  Iuflibs  thb  Right  to  All  thb  Mbaits  ow  Eir> 
JOTINO  It,  so  far  as  the  grantor  was  possessed  of  those  means.     Charles' 
torn  etc  B.  S.  Co,  y.  Ltedi,  667. 

See  Ck)-TENANCY,  3. 

GUARANTY. 
See  Partnership,  2,  3. 

HABEAS  CORPUS. 

L  Habsab  CoBPua  does  not  Lib  to  Correct  Ant  Irreqularitt  o»  Pro- 
OKDURB  where  there  is  jurisdiction.  This  writ  is  not  the  proper  remedy 
for  relief  against  defective  indictments  for  acts  which  are  offenses  under 
criminal  laws,  although  it  may  be  a  remedy  where  an  indictment  charges 
as  a  criminal  offense  an  act  which  was  not  made  so  by  the  law  obtaining 
at  the  time  the  act  was  done.  It  cannot  be  used  as  a  substitute  for  a 
demurrer,  a  motion  to  quash,  a  writ  of  error,  or  an  appeal,  or  certiorari 
Bx  parte  Prince,  67. 

£.  Arrest  without  Extradition.  —  Where  a  person  is  arrested  in  one  state 
without  warrant,  requisition,  extradition,  or  other  legal  process,  and  by 
force,  fraud,  deceit,  or  other  means  taken  into  anotiier  state  to  answer 
to  a  criminal  charge,  the  latter  state  acquires  no  jurisdiction  orer  him, 
•nd  he  is  entitled  to  his  discharge  on  hal>eas  corpus.  In  re  Robinson,  378. 
See  Jurisdiction,  2;  Larcbkt,  2. 

HEARSAY. 
See  EviDBNCB,  2;  Tradb>marks,  5. 

HIGHWAYS. 
See  Municipal  Corporations,  16-17. 

HOMESTEAD. 
1.  HOMBSTEAI)  LawLibbrallt  CONSTRUED. — The  homestead  law  is  remedial 

in  its  character,  and  is  to  receive  a  liberal  construction,  to  carry  into  effect 

its  beneficent  provisions.    Mitchelson  v.  Smith,  357. 
t.  Homestead  Law  in  Force  when  Contract  is  Made  is  thb  Law  Appli- 

OABLB  thereto.  —  The  homestead  statute  in  force  at  the  time  when  an 

indebtedness  was  incurred  remains  the  law  of  the  contract.     OaUigJier  v. 

Smilei/,  319. 
1.  What  Constitutbs.  —  A  homestead  is  a  parcel  of  land  on  which  the  fam- 

fly  reside,  and  which  is  to  them  a  home,  and  is  constituted  by  the  two 

acts  of  selection  and  residence  in  compliance  with  the  terms  of  the  law 

conferring  it.      OaUigher  v.  Smiley,  319. 

4.   HOMESTBAD  RiGHT  NOT  DIMINISHED  BT  ElXTENSION  OF  CnrLlMITS  WHEN, 

—  Where  the  owner  of  a  tract  of  land  near  a  city  has  acquired  a  home< 
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itead  right  therein  under  the  law  in  force  at  the  time  he  acquired  it,  racb 
right  cannot  be  dimiaiahed  by  the  subsequent  eoactment,  without  his 
consent  or  procurement,  of  a  law  by  which  the  land  is  included  withia 
the  corporate  limits  of  the  city.     Galligher  v.  Smiley,  319. 

6.  HoMESTKAD  Right,  Once  Vested,  cannot  be  Diminished  by  Legislature. 
—  Where  a  homestead  right  has  become  vested  under  a  law  exempting 
the  homestead  from  sale  upon  attachment  or  execution  so  long  as  it  i» 
owned  and  occupied  by  the  debtor  as  a  homestead,  such  right  cannot  b* 
diminished  by  a  subsequently  enacted  law  without  the  debtor's  consent. 
And  while  a  judgment  may  be  a  lien  upon  it  which  may  become  opera- 
tive upon  sale  or  abandonment,  yet  the  homestead  character  cannot  be  mo- 
lested  for  the  purpose  of  enforcing  its  payment.  By  the  existence  of  the 
homestead  right,  the  power  of  the  judgment  creditor  to  appropriate 
the  property  to  the  payment  of  his  judgment  is  held  in  abeyance  during 
the  continuance  of  the  right.     Oalligher  v.  SmiUy,  319. 

C  Homestead,  Additionai.  Liabilitt  will  not  be  Imposed  on,  bt  Mar- 
8HALIMO  Securities.  —  Where  a  husband  and  wife  execute  a  mortgago 
upon  their  homestead,  and  other  real  estate  owned  by  the  wife,  and  she 
afterwards  executes  to  another  person  a  mortgage  upon  the  same  real 
estate,  excepting  the  homestead,  in  a  suit  to  foreclose  the  mortgages  the 
first  mortgagee  will  not  be  Required  to  exhaust  the  fund  derived  from  a 
■ale  of  the  homestead  before  resorting  to  the  land  covered  by  the  second 
mortgage;  the  court  has  no  authority  to  impose  a  greater  burden  upon 
the  homestead  than  has  been  placed  thereon  by  the  parties  themselves  or 
by  the  law.  This  is  not  a  case  in  which  the  securities  can  be  marshaled. 
MUcheUon  v.  Srmth,  357. 

T.  Costs  of  Partition  Sale  of  Homestead  not  Payable  out  ot  Proceeds 
OF  Sale  when.  —  Where  a  partition  sale  is  made  of  property  in  which 
•  divorced  husband  and  wife  are  tenants  in  common,  and  in  which  the 
wife  has  a  homestead  interest,  it  is  error  to  decree  that  her  portion  of 
the  costs  of  the  partition  suit  shall  be  paid  out  of  the  proceeds  of  the 
sale.  But  a  personal  judgment  may  be  rendered  against  her  for  such 
costs.     Kirhwood  v.  Domnau,  770. 

tk  Partition  of  Homestead  after  Divorce  mat  be  Made  whew.  —  Wher» 
a  husband  and  wife  owning  a  homestead  are  divorced,  without  any  men* 
tioo  or  disposition  of  their  property,  they  become  tenants  in  common  of 
the  property,  subject  to  all  the  rules  and  regulations  of  strangers  bear- 
ing to  each  other  that  relation;  and  the  property  may  be  partitioned,  al- 
though the  wife  has  a  homestead  interest  in  it,  which  is  protected  from 
forced  sale.  And  if  it  is  incapable  of  being  equitably  partitioned  with- 
out being  sold,  it  may  be  sold,  and  the  homestead  exemption  will  thea 
attach  to  the  wife's  half  of  the  money.  Kirkioood  v.  Domnau,  770. 
See  Marriage  uetd  Ditoroe,  12;  Public  Lands. 

HOMICIDR 
1.  Justifiable  Homicide,  Duty  of  Court  to  State  to  Jury  Circum. 
■TANOEs  Which  Show  Killing  to  be.  —  When  the  court  undertakes  to- 
instruct  the  jury  as  to  the  several  degrees  of  homicide,  and  the  facts  that 
oonstituta  each  as  defined  by  statute,  it  should  also  give  to  them  the 
circumstances  that  constitute  the  exceptions  mentioned  in  the  statute 
wherein  the  killing  is  declared  to  be  justifiable  or  excusable.  Finder  r. 
BUxU,  76. 
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S.  HoMiOTDS  JvsTnruBU  IK  Sklf-detbxsb,  though  Slatto's  Fkas  not 
Well  Fottkskd.  —  To  make  a  homicide  excusable  on  the  gronnd  of  self'- 
defense,  it  is  not  necessary  that  the  accused  should  have  done  the  killing 
under  the  well-grounded  belief,  justified  by  the  surroundings,  that  it  was 
necessary  to  take  the  life  of  the  person  slain  in  order  to  save  his  own  life 
or  to  prevent  great  bodily  harm  to  himself.  All  that  is  required  of  the 
slayer  is,  to  show  that,  at  the  time  of  the  killing,  he  was  surrounded  by 
such  a  condition  of  affairs  as  made  it,  from  his  stand-point,  reasonable 
for  a  eaatioas  and  prudent  man  to  believe  that  it  was  necessary  to  fire 
the  fatal  shot  or  to  strike  the  fatal  blow  in  order  to  save  himself  from 
death  or  great  bodily  harm,  even  though  it  may  turn  out  afterwards  that 
the  surrounding  appearances  were  deceptive,  and  that  in  reality  his  life 
or  person  was  in  no  danger  at  the  time.  Pinder  v.  State,  75. 
Defense  that  Killing  was  Accidental,  Right  or  Accused  to  Makb. 
—  Where  the  defense  that  the  killing  of  the  deceased  by  the  defendant 
was  nnintentional,  and  accidentally  brought  about  by  the  excusable  or 
justifiable  defense  of  himself  against  impending  danger  from  a  third 
party,  is  deducible  from  the  evidence  in  the  cause,  it  is  error  for  the 
court  to  instruct  the  jury  that  in  order  to  avail  himself  of  the  plea  of 
self-defense,  he  must  show  that  it  was  necessary  to  take  the  life  of  the 
person  slain  in  order  to  save  his  life.     Pinder  v.  State,  75. 

•4.  Accidental  Killing  of  Bt-standeb  bt  Shot  Fibeo  at  Anothes,  when 
ExcasABLE.  —  If  the  killing  of  the  party  intended  to  be  hit  would,  nnder 
all  the  circumstances,  have  been  excusable  or  justifiable  upon  the  theory 
of  self-defense,  then  the  unintended  killing  of  a  by-stander  by  a  random 
shot  fired  in  the  proper  and  prudent  exercise  of  such  self-defense  is  also 
excusable  or  justifiable.  And  if  the  killing  of  the  intended  victim  would 
have  been  reduced  by  the  circumstances  to  murder  in  the  second  or  third 
degree,  or  to  manslaughter  in  any  of  the  degrees,  then  the  unintended 
and  accidental  killing  of  the  by-stander  resulting  from  any  act  designed 
to  take  effect  npon  the  intended  victim  would  be  likewise  reduced  to  the 
same  grade  of  offense  as  would  have  followed  the  death  of  the  victim  in- 
tended to  be  killed.     Pinder  v.  State,  75. 

%.  Murder  or  Manslaughter,  Killing  must  be  Unlawful  to  Consti* 
TUTB.  —  To  constitute  the  crime  of  either  murder  or  manslaughter,  the 
killing  must  have  been  unlawful, —  that  is,  without  authority  of  law, — 
and  the  trial  court,  in  its  instructions  to  the  jury,  in  defining  murder 
and  manslaughter  in  the  different  degrees,  should  not  fail  to  give  to  the 
defendant  the  benefit  of  the  idea  that  the  killing  must  have  been  unlaw- 
ful  or  without  legal  excuse  or  justification.     Pinder  v.  State,  75. 

4b  Manslaughteb  in  Fourth  Degree,  Omission  to  Mention  in  Charge, 
Erroneous  when.  —  Where  a  conviction  for  manslaughter  in  the  fourth 
degree  might  have  been  warranted  by  the  evidence  in  a  cause,  it  is  erro- 
neous for  the  court  to  omit  entirely  any  mention,  in  its  charge  to  the 
jury,  of  the  fourth  degree  of  manslaughter,  after  instructing  them  that 
nnder  the  indictment  they  might  convict  the  defendant  of  either  murder 
in  the  first  or  second  degree,  or  of  manslaughter  in  the  second  or  third 
degree,  especially  if  it  omits  to  intimate  to  the  jury  that  they  had  the 
power  to  acquit  the  prisoner  if  the  evidence  warranted  an  acquittaL 
Such  omissions  tend  to  mislead  the  jury  into  a  belief  that  they  should 
not  do  otherwise  than  to  convict  of  murder  in  the  first  or  second  degree, 
•or  of  manslaughter  in  the  second  or  third  degree,  and  that  they  could 
fkot  convict  of  manslaughter  in  the  fourth  degree.    Pinder  v.  States  75. 
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HORSE-RACR 
See  Waouu. 

HOTELS. 
See  Ihnkufkbs. 

HUSBAND  AND  WIFK 

L  TwnAxax  BT  EimBnr  is  created  by  a  coaveyanc*  of  land  to  a  hnsbaoA 
and  wife  which  doea  not  state  the  manner  in  which  they  shall  hold  such 
land.     8tfl2  v.  Shreek,  475. 

I.  DlTORCB  —  Entibkty.  —  Land  acquired  and  held  by  husband  and  wife  a* 
tenants  by  entirety  on  their  divorce  vests  in  them  as  tenants  in  common. 
8UlM  V.  Shreck,  476. 

IL  Tknasot  bt  Entirstt.  —  It  m  not  an  Impubd  CoNDrnoir,  annexed 
to  an  estate  by  entirety,  that  each  of  the  grantees  shall  remain  faithful 
to  the  obligations  of  the  marriage  state,  and  shall  not  canse  the  dissolu* 
tion  of  the  marital  relation  upon  which  the  estate  depends;  and  the 
disregarding  of  such  obligation,  resulting  in  a  divorce,  does  not,  there* 
fore,  terminate  the  interest  of  the  guilty  spouse  in  the  land  held  by 
the  entirety.     Suiz  r.  Shreck,  475. 

4.  Tbkanot  by  Entirktt,  What  Dk«trot8.  —  An  estate  by  entirety,  being 
founded  upon  the  marital  relation  and  upon  the  legal  theory  of  the  al> 
■olnte  oneness  of  husband  and  wife,  cannot  continue  after  that  relation  ia 
destroyed,  and  the  legal  unity  existing  between  the  parties  to  it  has  been 
terminated  through  their  separation  by  divorce.     8ieh  r.  Shreck,  475. 

B.  Estatbs  in  Entibbtt  —  Convbtancb  of  Hdsband's  Interest  to  Wife  — * 
Right  of  Wife  to  Sub.  —  When  husband  and  wife  hold  an  estate  in 
entirety,  the  husband  may  convey  his  interest  therein,  through  a  third 
person,  to  his  wife.  The  wife  may  then  mortgage  the  estate,  and  main- 
tain a  suit  in  relation  thereto  in  her  own  name.  Donahue  r.  Hubbard, 
271. 

6L  Estate  bt  Entxreties  —  Statute  of  Limitations.  —  When  husband  and 
wife  own  an  estate  in  fee  by  entireties,  the  statute  of  limitatior  s  will  not 
run  against  them  during  coverture  as  to  an  action  by  them  involving  the 
title  or  possession  of  the  land,  because  of  the  disability  of  the  wife. 
Johnson  v.  Edwards,  580. 

y.  Estate  bt  Entireties  not  Subject  to  Convetanob,  Encumbrance,  or 
Judgment  Lien. — A  conveyance  of  land  in  fee  to  husband  and  wife 
vests  the  title  in  them  by  entireties,  with  the  right  of  survivorship;  and 
neither  can  convey  or  encumber  the  estate  without  the  assent  of  the 
other,  nor  can  the  interest  of  either  be  sold,  under  judgment  and  execa« 
tion  against  the  other,  so  as  to  pass  title  during  their  joint  lives,  or  a« 
against  the  survivor  after  the  death  of  one  of  them.  Bruce  v.  Nicholson, 
662. 

%.  Entireties — Judgment  Lien  against  Husband  does  not  Extend  t* 
bis  contingent  interest  in  an  estate  held  by  himself  and  his  wife  by  en* 
tireties.     Bruce  v.  Nicholson,  562. 

t.  Married  Women's  Sepabatb  Pbopertt,  and  Actions  in  Relation 
thereto.  — In  North  Carolina  no  limit  is  imposed  upon  the  wife's  power 
to  acquire  property  by  contracting  with  her  husband  or  a  third  person, 
and  she  may  maintain  an  action  in  relation  to  property  so  acquired^ 
either  alone  or  jointly  with  her  husband.     Blake  r.  Baekley,  566. 

Be*  Adultebt,  2;  Aoenct,  1,  2.  4;  Homestead,  7,  8;  Marriage  and  Di* 
▼ORCE;  Trusts,  3,  5. 
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IDENTITY. 
See  Nahxs. 

IMPEACHMENT. 
See  Tbiai^  8. 

mADEQUAOY  OP  PRIOBL 
See  ExsounoN,  4-6. 

INCREASE  OF  RISK. 
See  Insuranok,  2, 

m  OUSTODIA  LEOI3. 
See  Attaohmbnt,  2-4. 

INDEMNITY. 
See  SHERcrr,  1,  2,  3. 

INDICTMENT. 
See  Assault,  1,  2;  Embezzlement;  Larosnt,  2. 

INDORSEMENT. 
See  Negotiabli  Intsbuments,  2-4;  Pabtnbbshif,  2. 

INFANTS. 
1.  Contracts  —  Patmknt.  —  An  employer  cannot  avaQ  himself  of  nor  en* 
force,  by  way  of  an  allegation  of  payment,  contracts  with  his  infant 
employee,  which  he  oonld  not  enforce  by  direct  snit.     Morse  ▼.  Bly,  263. 

5.  Resoission  or  Contract  —  Return  or  Consideration.  — When  an  in* 

fant  employee  agrees  with  his  employer,  by  contracts  fairly  made,  for 
reasonable  prices,  and  beneficial  to  the  infant,  to  take  in  lien  of  hia 
wages  the  difference  between  the  price  of  a  horae  and  cow  exchanged, 
and  further  sums  for  the  services  of  a  stallion  and  a  bull,  for  a  calf  pur- 
chased, and  for  pasturage  received,  he  may,  after  selling  the  cow,  and 
the  colt  resulting  from  the  service  of  the  stallion,  disaffirm  the  contraote 
during  his  minority,  and  recover  his  full  wages,  without  returning  the 
consideration  received,  or  putting  his  employer  »r  »taiu  quo.  Mor$e  r. 
Ely,  263. 

3.  Infant's  Deed  is  Voidable,  not  Void;  and  in  order  to  avoid  it^  he  most 

disaffirm  it  within  a  reasonable  time.  What  is  such  reasonable  time  ia 
a  question  of  fact.     Searcy  v.  Hunter,  837. 

4.  RiOHT  to  Disaffirm   Deed.  —  The  conveyance  of  land  to  an  innocent 

purchaser  for  value  by  the  grantee  of  an  infant  will  not  bar  the  right 
of  the  latter  to  disaffirm  bda  conveyance  within  a  reasonable  time. 
Searqf  v.  Hunter,  837. 

6.  pisAFFiRMANOB  OF  Deed.  —  A  Conveyance  by  a  grantor  or  his  heirs  ia 

one  mode  of  disaffirming  his  prior  deed  made  during  infancy.     Searey  v. 
Hunter,  837. 
t.  CovBBTUBB  —  When  Excuses  Laches  in  Disaffirmino  a  Dkxd.  —  A 
married  woman  may  be  barred  by  lapse  of  time  from  disaffirming  her 
deed  made  during  infancy;  but  her  coverture  should  be  considered  ia 
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determining,  as  a  qneation  of  fact,  whether  the  disaffirmance  has  beea 
attempted  within  a  reasonable  time  or  not.  Searq/  v.  Hunter,  837. 
f.  Attobnxt  Fbss  A8  Necbssariks.  —  Beneficial  legal  services  in  defens* 
of  the  rights  of  an  infant  may  be  considered  as  necessaries,  and  oonstitat* 
•  ralid  consideration  for  a  deed  to  a  share  of  the  land  reoorered.  Starcn 
Hunier,  837. 
8m  NiouaKHOK,  6^  12;  Railroads,  25,  26,  30, 31;  SiDccnox. 

INFRINGEMENT. 
See  Tradb-habks,  2-4. 

INHERITANOa 
See  Tkusts,  4 

INJUNOnON. 
L  JvKlBDionOK  —  Statutk.  —  An  injnnction  will  not  issue  to  restrain  the 

operation  of  a  valid  statute.     State  v.  Nelson  County,  609. 
ft  Hakdatobt  Isravcnov  will  bb  Issuxd  only  when  a  court  of  law  cannot 

grant  adequate  relief,  or  where  full  compensation  in  damages  cannot  ba 

mada.    Atchiton  etc  R.  R.  Co.  ▼.  Long,  166. 

INNKEEPERS. 

"Gran"  AHD  ''Lodokb"  Drfinbd. — Any  one  away  from  home,  receiv. 
ing  accommodations  at  an  inn  as  a  traveler,  is  a  guest,  and  entitled  to 
hold  the  innkeeper  responsible  as  such.  Generally,  a  lodger  is  one 
who,  for  the  time  being,  has  his  home  at  his  lodging-place.  Pullman 
etc  Co.  V.  Lowe,  325. 

■••  AmiOVS,  2;  Attachuent,  4;  Equitt,  2;  JaDOMENT,  4-8,  22;  JoBiSDlo 
noK,  1;  LiCBMSB;  Nuisance,  1;  Partmxbship,  6;  Watxbs  and  Watbs- 

OODBSn. 

INJURY. 
See  Trial,  6. 

IN  REM. 
See  Attachment,  1. 

INSANE  PERSONS. 

InANTTT    AB    DbTBNSX  IN    CBimNAL    CaSB — AOCOSBO    NOT    RbQUIBBD    TO 

Pbotb,  bbtond  Reasonablb  Doubt.  —  In  criminal  cases,  where  the  plea 
of  insanity  is  set  up  as  a  defense,  and  evidence  is  introduced  which  tends 
to  rebut  the  presumption  of  sanity  on  the  part  of  the  accused,  if  the 
Jury,  after  considering  all  the  evidence,  entertain  a  reasonable  doubt  as 
to  his  sanity,  it  is  their  duty  to  acquit  him.  It  is  therefore  error  for 
the  trial  judge,  in  such  a  case,  to  charge  that  "  when  insanity  is  set  up 
■■  a  defense  in  a  criminal  case,  it  must  be  established  to  the  satisfaction 
•f  the  jury  by  a  preponderance  of  the  evidence,  and  a  reasonable  doubt 
•(  the  defendant's  sanity  raised  by  all  the  evidence  does  not  justify  an 
•oqnittaL"    Armttrong  r.  Statet  72. 

mSOLVENOT. 
DncHAROB  IN,  NOT  Bab  TO  Rbcovxrt,  whxn. — Where  a  decree   of  fore- 
dofore  is  rendered  against  a  party  subsequent  to  his  discharge  in  insol- 
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vency,  bnfc  before  snch  discharge  is  entered,  and  he  fails  to  apply  to  the 
court  to  limit  the  plaintiff's  recovery  in  the  foreclosure  suit  to  the  pro- 
ceeds of  the  sale  thereunder,  the  discharge  will  not  prevent  a  recovery 
for  any  deficiency  that  may  remain  after  a  sale  of  the  mortgaged  prem* 
ises.     Leiaure  v.  Kneeland,  888. 

See  MoBTQAQBS,  7,  8;  IUilboaini,  44-52;  Recuvirs,  L 

IN  STATU  QUO. 
See  Infants,  2. 

INSURANCE. 

1.  Condition  Avoidino  Policy  if  the  property  insnred  shall  become  encnm- 

bered  by  a  chattel  mortgage  is  reasonable  and  valid.  Olney  v.  Oerman 
Ins.  Co.,  281. 

2.  Leased  Pbeuises  —  Increass  or  Risk.  —  Where  the  house  insured  was 

occupied  by  a  tenant  at  the  time  of  the  delivery  of  the  policy  and  of  tha 
loss,  and  the  tenant,  without  the  knowledge  or  consent  of  the  insured, 
erected  an  addition  to  such  house,  such  change  does  not  avoid  the  policy, 
unless  it  contains  a  stipulation  that  an  increase  of  risk  by  the  tenant 
•hall  render  it  void,  in  addition  to  a  condition  that  it  shall  be  void  if  the 
risk  is  increased  by  any  means  within  the  knowledge  or  control  of  the 
insured.     Nebraska  etc,  Ina.  Co,  t.  Christiensen,  407. 

8.  Change  in  Interest.  — The  Execution  or  a  Chattel  Mortoaob  bt  a 
Partner  on  the  partnership  chattels,  and  insured  for  the  benefit  of  the 
firm,  is  such  a  change  in  interest  in  the  subject  of  insurance  aa  will  rea- 
der  it  void.     Olney  v.  Oerman  Ina.  Co.,  381. 

4k  Leased  Premises  —  Illegal  Use.  —  Where  a  house  insured  is  occupied 
by  a  tenant  at  the  time  of  the  delivery  of  the  policy  and  of  the  loss,  the 
fact  that  the  premises  were  used  for  an  unlawful  purpose,  aa  for  prosti- 
tution, without  the  knowledge  or  consent  of  the  insured,  will  not  avoid 
the  policy,  when  it  does  not  prohibit  such  illegal  use,  and  the  loss  does 
not  result  therefrom.     Nebraska  etc.  Ina.  Co,  v.  Christiensen,  407. 

5.  Waiveb  of  Conditions  Relating  to  Payment  of  Premiums.  —  Condi- 
tions contained  in  a  policy  of  insurance,  intended  for  the  benefit  of  the 
company,  and  relating  to  the  payment  of  premiums,  may  be  waived 
by  it.     Nebraska  etc.  Ina.  Co.  v.  Christiensen,  407. 

4L  Evidence  Showing  Waiver  of  Payment  of  Premium.  —  Evidence  that 
an  insurance  company  sued  has  often  extended  time  to  others  and  to  the 
insured  for  the  payment  of  premiums  on  other  policies,  that  the  policy 
in  suit  was  delivered  without  payment  of  premium  or  subsequent  demand 
therefor,  and  that  the  company  accepted  part  of  the  premium  due  when 
tendered,  is  sufficient  to  prove  a  waiver  of  a  condition  in  the  policy  ex- 
empting the  company  from  liability  unless  the  premium  is  actually  paid; 
and  it  cannot,  after  loss,  urge  as  a  defense  that  the  premium  was  not  all 
paid.     Nebraska  etc  Ins,  Co,  v.  Christiensen,  407. 

7.  Insurance  Policy  —  Period  of  Limitation  Stipulated  in.  Begins  to 
Run  from  Date  of  Fire.  —  Where  a  policy  of  fire  insurance  contains  a 
stipulation  that  no  action  upon  the  policy  shall  be  sustained  unless  com- 
msnced  within  six  months  after  the  time  the  fire  shall  have  occurred, 
the  period  of  limitation  begins  to  run  from  the  date  of  the  fire,  although 
the  policy  also  provides  that  no  loss  shall  become  due  and  payable  until 
proof  of  loss  is  made  and  examined  into  by  the  insurance  company.  StaU 
Ina.  Co.  V.  Meeaman,  870. 

See  VsNDom  and  Purchaser,  3. 
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INSTRUCTION. 
8m  ArrBAL,  8;  Dam-aok,  7,  8;  Homicidk,  1,  6;  Salij^  II,  12;  Triai.,  9,  10. 

INSTRUMENT. 
See  Wills,  1. 

INTENT  TO  KILU 
See  Assault,  1. 

INTEREST. 
See  Damaqes,  4;  Judombnt,  13. 

INTERSTATE  COMMERCE. 

1.  J0BI8DICTIO5  —  Intebstatb  Cohmerok  Act.  —  One  who  claims  damage* 
for  a  violation  of  the  interstate  commerce  act  cannot  maintain  bis  actioa 
in  a  state  court,  bnt  mast  bring  it  either  before  the  interstate  commerce 
commission  or  a  federal  court.     Copp  ▼.  LouUvilk  etc  R.  R.  Co.,  198. 

%  PowxB  OF  Statb  to  Regclatk. —  When  state  legislation  is  not  in  conflict 
with  any  law  passed  by  the  federal  Congress  in  pursnance  of  its  powers, 
and  is  merely  intended  and  operates  to  aid  commerce,  and  to  expedite 
instead  of  hindering  the  safe  transportation  of  persons  or  property  from 
one  state  to  another,  it  is  not  repugnant  to  the  federal  constitution,  and 
will  be  enforced,  either  as  supplementary  to  federal  statutes  relating 
to  the  same  subject,  or  in  lieu  of  such  statutes,  when  they  do  not  exist. 
Bagg  ▼.  Wilmington  etc  R.  R.  Co.,  569. 

1,  PowEB  or  CoMQRESS  TO  Reoulatk.  —  The  power  of  the  federal  Congress 
over  commerce  between  the  states  is,  as  a  general  rule,  exclusive,  and 
its  inaction  is  equivalent  to  a  declaration  that  it  shall  be  free  of  any 
restraint  which  it  has  a  right  to  impose,  except  by  such  state  statutes 
as  are  passed  for  the  purpose  of  facilitating  the  safe  carriage  of  goods 
and  passengers,  and  are  not  in  conflict  with  valid  federal  statutes.  Bagg 
▼.  Wilnungton  etc  R.  R.  Co.,  569. 

4.  Taxation.  —  License  Tax  of  one  tenth  of  one  per  cent  on  the  total  amount 

of  purchases  in  or  out  of  the  state,  made  by  merchants  or  other  dealers 
within  the  state,  "  except  on  purchases  of  farm  products  from  the  pro- 
ducer,**  is  a  valid  state  occupation  tax;  nor  does  the  exception  render  it 
invalid  as  violating  the  principle  of  uniformity  of  taxation,  or  denying 
to  such  dealers  the  equal  protection  of  the  laws,  or  as  a  regulation  of 
interstate  commerce,  or  as  a  discrimination  against  the  products  of  other 
states.     StcUe  v.  Stevenson,  595. 

5.  Taxation  —  License  Taxes.  —  When  transactions  are  between  parties  in 

different  states,  or  consist  of  the  transportation  of  freight  or  passengers 
from  one  state  to  another,  a  state  tax  is  prohibited,  whether  it  creates  dis< 
crimination  or  not;  but  when  the  tax  is  on  an  occupation  carried  on  in  a 
state,  or  on  property  therein,  it  is  valid,  nnless  it  discriminates  against 
articles  brought  from  other  states,  or  taxes  the  sale  of  such  articles  in 
the  original  package.  State  v.  French,  590. 
t.  License  Tax.  —  A  tax  imposed  on  merchants  and  all  other  dealers,  of  one 
tenth  of  one  per  cent  of  their  purchases  in  or  out  of  the  state,  is  a  license 
or  occupation  tax  for  the  privilege  of  carrying  on  business  within  the 
state,  and  is  valid,  both  under  the  state  constitution  and  that  portion  of 
the  federal  constitution  giving  power  to  Congress  to  regulate  interstate 
eonunerce.     StaU  t.  French,  590. 

See  Statutes,  4,  6. 
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intervention. 
IVTKBTXifTioir,  PranoK  n,  Pbopeblt  Strickkii  out,  whsv.  — When  par* 
tie*  plaintifii  claiming  in  their  original  petition  «8  heira  and  legatees  ot 
their  father,  file  at  the  time  of  the  trial,  in  substitution  and  lieu  of  such 
original  petition,  an  amended  petition,  claiming  adrerselj  to  their  father, 
and  wholly  as  heirs  of  their  mother,  they  in  efifect  abandon  their  original 
cause  of  action,  and  the  amended  petition  so  filed  may  be  treated  as  an 
original  plea  in  intervention  filed  on  the  eve  of  the  trial,  seeking  to  in- 
troduce  new  issues,  and  calculated  to  protract  the  litigation,  and  the  court 
may  in  its  discretion,  upon  motion,  strike  it  out  without  prejadio«i 
McJlhenny  r.  Bin,  705. 

INTOXICATINO  LIQUOML 
See  Criminal  Law. 

JOINDER. 
See  Actions,  2, 

JOINT  LIABILITY. 
See  JuDOMKNTa,  L 

JOINT-STOCK  COMPANIES. 
See  AasooiATiONS,  1-i. 

JUDGMENT. 

1.  Jonrr  or  Sbveral. — When  separate  causes  of  action  are  alleged  by  each 

plaintiff,  a  judgment  for  plaintiffs  for  an  aggregate  sum,  distinctly  stating 
the  amount  which  each  of  them  is  to  receive,  is  not  erroneous,  aa  being 
joint  instead  of  several  as  to  them.     Stewart  v.  Morriaon,  821. 

2.  Lien  —  Extent  or.  —  The  lieu  of  a  judgment  does  not  vest  in  the  Judg« 

ment  creditor  any  estate  or  interest  in  the  real  property  subject  to  it. 
It  extends  to  and  embraces  only  such  estate,  legal  and  equitable,  in  the 
real  property  of  the  judgment  debtor,  as  he  could  sell  or  dispose  of  at 
the  time  it  attached,  and  creates,  and  during  its  continuance  secures,  the 
right  of  the  judgment  creditor  to  have  his  debt  paid  out  of  the  proceeds 
of  the  sale  of  the  property.     Bruce  v.  Nicholson^  662. 

8.  Parties. — A  judgment  against  defendants  who  are  parties  to  an  action 
as  judgment  creditors  is  admissible  and  conclusive  against  them  in  a 
subsequent  action  to  enforce  a  liability  arising  from  their  having  indem- 
nified a  sheriff  against  the  consequences  of  certain  wrongful  acts.  In 
neither  action  did  they  appear  in  any  representative  capacity,  and  there- 
fore the  judgment  in  one  is  evidence  against  them  in  the  other.  Dyettr. 
Hi/man,  533. 

L  Judgments  withoot  Notice  —  Rsliet  by  iNJUNcmoir. — One  against 
whom  a  judgment  has  been  rendered  without  notice  may  obtain  relief  from 
it  by  injunction,  although  it  may  appear,  from  an  official  return  or  by  the 

fBcitals  in  the  final  judgment,  that  he  has  been  duly  served,  or  that  he 
as  voluntarily  appeared,  either  in  person  or  by  attorney.     HatnbUn  t. 
Knight,  818. 
iw  Judgments  without  Notice.  —  Relief  by  Injunction  from  a  judgment 
without  notice  will  not  be  given  when  the  party  complaining  has  an  ad** 
qnate  remedy  at  law,  nor,  as  a  general  rule,  when  he  haa  an  opportunity 
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to  make  a  motion  for  a  new  trial  at  the  term  at  whieb  the  jadgment 
wa«  rendered.     Hamblin  v.  Knight,  813. 

A.  JuDGMBNTS  wrrHOUT  NoTioi  —  Laches. — Rblikt  bt  Ihjdhotion  from  a 
judgment  obtained  withoat  notice  shoald  be  sought  withoat  delaj,  or 
the  delay  excused  by  showing  the  party  neeking  relief  has  a  meritorioos 
defense  to  the  action;  otherwise  relief  will  not  be  granted.  Ilambhn  v. 
Knight,  818. 

7.  J(n>GMENT  WITHOUT  NonCB  —  NlW  TrIAL  —  EXCUSS  FOB  MOV  MOYINQ  roR. 
—  WuKN  Reluf  bt  iNJUMCnoM  is  sought  during  the  continuance  of  the 
term  at  which  a  judgment  was  rendered,  an  allegation  of  the  existence 
of  any  circumstances  making  an  application  for  a  new  trial  an  inefficient 
or  less  effective  remedy  than  a  separate  suit  would  afford,  is  sufficient  to 
entitle  the  party  to  proceed  by  injunction  instead  of  being  confined  to  a 
motion  for  a  new  trial.     Hamblin  t.  Knight,  818. 

8t   JnDOMBMT  WITHOUT  XoTICB  —  LiKOAL  RSUBOT  —  WhBN  MUST  BB  PUBSUKD. 

— When  a  petition  for  an  injunction  against  a  judgment  rendered  without 
notice  admits  that  the  term  of  the  court  at  which  the  judgment  was  ren- 
dered had  not  adjourned  at  the  time  the  petition  was  filed,  the  petitioner 
is  not  entitled  to  relief,  in  the  absence  of  a  showing  that  his  remedy  by 
motion  for  a  new  trial  was  inadequate.     Hamblin  r.  KniglU,  818. 

9.  Judgment  as  Evidence  aoainsf  Sureties  in  Imdemnitt  Bond.  —  In  an 

action  against  sureties  on  a  bond  given  by  plaintiff  in  execution  to  a 
sheriff,  to  indemnify  him  against  judgments  to  which  he  shall  be  a  party, 
by  reason  of  a  levy  on  property  claimed  by  a  third  party,  a  judgment  so 
obtained  against  the  officer,  in  an  action  defended  for  him  by  the  prin- 
cipal in  the  bond,  is  conclusive  against  the  sureties,  in  the  absence  of 
fraud  and  collnsion,  although  they  had  no  notice  of  the  pendency  of  the 
action  in  which  snch  judgment  was  obtained.     PasevnH  v.  BoUman,  399. 

10.  Judgment,  Journal  Entrt  of,  mbed  not  bb  Signed  bt  Judgb.  — The 
signature  of  the  judge  to  the  journal  entry  of  a  judgment  offered  in  evi> 
dence  is  not  necessary  to  make  it  valid.     RU<Jue  v.  Cai-penier,  877. 

11.  Judgment  bt  Default  against  Defendant  Failing  to  Answer  Ren- 
DERED  IN  Supreme  Court.  —  Where  one  of  several  defendants  in  the 
court  below  fails  to  answer  the  plaintiff's  petition,  which  states  a  good 
cause  of  action,  and  the  others  having  made  successful  defenses,  judg- 
ment is  rendered  in  favor  of  all  the  defendants,  the  supreme  court  will 
reverse  the  judgment  as  to  the  one  who  failed  to  answer,  and  will  render 
judgment  against  him.     American  Salt  Co.  ▼.  Htidenhrimer,  743. 

12.  Objecfions,  What  not  Tbnablb  in  Action  on  Foreign  Judgment.  — 
Where  an  action  is  brought  in  Washington  upon  a  judgment  of  a  district 
court  of  Kansas,  rendered  in  a  case  originally  instituted  before  a  justice 
of  the  peace,  objections  that  the  action  in  Kansas  was  instituted  and 
carried  on  without  any  complaint  having  been  filed,  that  there  was  no 
proof  that  the  justice  of  the  peace  had  any  authority  to  certify  the  case 
to  the  district  court,  and  that  be  did  not  in  fact  so  certify  it,  cannot  be 
raised  in  the  action  in  Washington.     Ritchie  r.  Carpenter,  877. 

13.  Interest  on  Costs  Included  in  Foreign  Judgment,  Judgment  hat  bb 
Rendered  for.  — In  an  action  on  a  foreign  judgment,  a  verdict  may  be 
rendered  for  the  aggregate  amount  of  the  judgment  rendered  in  the 
foreign  state,  including  the  costs  of  the  proceeding,  with  interest  thereon. 
Bilchie  v.  Carpenter,  877. 

14.  JuDOMKNTs  OF  Othbr  States  —  Seryicb.  — No  Presumption  in  Favor 
of  the  validity  of  the  judgment  of  another  state  exists,  when  it  appears 
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from  the  record  that  the  defendaat  was  a  non-resident,  and  it  does  not 
appear  affirmatively  that  service  of  process  was  made  upon  him  in  that 
state.  In  a  suit  on  such  judgment,  it  is  a  good  defease  to  show  that  de- 
fendant  was  not  a  resident,  and  that  no  proper  service  was  made  on  him 
in  the  state  where  the  judgment  was  rendered.     Hand  v.  Hanson,  210. 

16.  Rks  Judicata.  —  Order  or  a  CJoubt  of  Chanoert  Directino  a  Writ 
TO  Issue  to  place  the  purchaser  at  a  judicial  sale  in  possession  of  lands, 
made  after  a  full  hearing,  at  which  the  issning  of  the  writ  was  resisted 
on  the  ground  that  the  purchase  haul  been  made  in  trust  for  the  original 
judgment  debtor,  and  under  an  agreement  entitling  him  to  remain  in 
possession,  and  to  a  conveyauce  of  the  property  on  his  complying  with 
certain  conditions,  is  conclusive  against  him  in  a  subsequent  suit  in 
equity  seeking  to  enforce  this  same  agreement  upon  which  he  relied  in 
resisting  the  application  for  a  writ  of  possession.     Burner  v.  Hevener,  948. 

16w  JuDQMENT  ON  Demurrer  AS  Hbs  Jodicata.  —  Final  judgment  on  general 
demurrer,  after  plaintiff  has  declined  to  amend,  precludes  him  from  re- 
covering upon  the  same  cause  of  action  in  another  suit.  Schetff  t.  Mis- 
touri  Pae.  R'y  Co.,  828. 

17.  JUDOMEMT  ON   DeUURRER,  WITH  LeAVX  TO  AhBND,  AS  ReS  JcDIOATA.  — 

Judgment  on  general  demurrer,  with  leave  to  plaintiff  to  amend,  is  not 
final;  and  if  he  subsequently  suffers  a  nonsuit  and  obtains  a  dismissal, 
the  judgment  on  demurrer  is  not  conclnsive  against  him  aa  res  judicata. 
Scherffv.  Missouri  Pac  R'y  Co.,  828. 

18b  Res  Judicata.  — A  judgment  or  decree  of  a  court  of  competent  jnrisdio* 
tion  is  final,  not  only  as  to  the  subject-matter,  but  also  as  to  every  other 
matter  which  the  parties  might  have  litigated  and  had  decided  in  the 
case.     Hentig  v.  Redden,  91. 

1ft.  Res  Judicata  —  Test  ow,  —  If  it  is  doubtful  whether  a  second  suit  is  for 
the  same  cause  of  action  as  the  first,  it  is  a  proper  test  to  consider 
whether  the  same  evidence  would  sustain  both,  and  what  was  the  par- 
ticular  point  or  matter  determined  in  the  former  action.  Oallaher  r. 
Moundaville,  942. 

20.  Judgment  to  havb  Authoritt  of  Rks  Judicata  must  be  a  definitire 
judgment  of  condemnation  or  dismissal,  upon  the  merits  of  the  case. 
Scherffv.  Missouri  Pac  R'y  Co.,  328. 

21.  Rb8  Judicata.  — A  Judombht  is  Conclusive  if  on  a  Direct  Point, 
though  the  object  of  the  two  suits  is  different.  Oallaher  v.  MoundsviUe, 
942. 

22.  Order  Dissolyino  an  Injunction  Issued  to  prevent  the  issuing  and 
selling  of  certain  bonds  of  a  municipal  corporation,  though  not  followed 
by  a  final  judgment  dismissing  the  bill,  is  conclusive  in  a  subsequent 
suit  brought  to  restrain  the  levy  of  taxes  to  pay  such  bonds  and  interest 
thereon,  when  all  the  grounds  for  the  issuing  of  the  injunction  in  the 
second  suit  were  equally  available  against  dissolving  it  in  the  first.  0<U- 
laJier  v.  MoundsviUe,  942. 

S8L  Res  Judicata.  —  The  Parties  to  two  suits  must  be  regarded  as  the 
same,  when  the  complainants  in  both  were  certain  tax-payers  of  a  mu- 
nicipality suing  on  behalf  of  themselves  and  all  other  tax-payers,  and  the 
[defendants  in  both,  though  consisting  of  different  persons,  were,  in  each 
suit,  representing  and  acting  for  the  municipality  without  any  private 
interest.     Oallaher  v.  MoundsviUe,  942. 

Si.  Res  Judicata. — A  Final  Adjudication  bt  a  Court  of  Competent 
JuBiSDicmoN  upon  the  merits  of  the  controversy,  so  long  as  it  remains 
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unreversed,  is  a  bar  to  any  new  salt  between  the  same  parties  for  the 
same  cause  of  action,  and  in  a  court  of  chancery,  at  least,  the  form  of 
the  proceeding  is  immaterial,  provided  the  judgment  has  been  reached 
npon  the  merits  and  with  full  opportunity  for  a  fair  hearing.  Burner  r. 
Ileoener,  948. 

25.  Res  Judicata.  —  Orders  Made  upon  Motions,  Pkhtioks,  ob  Rttlbs 
affecting  substantial  rights  and  from  which  an  appeal  lies,  if  the  matter 
in  question  has  been  fully  tried,  are  as  conclusive  upon  the  issues  neces- 
sarily decided  as  are  final  judgments  or  decrees.     Burner  v.  Hevener,  948. 

26.  Findings  AFriRMSD  bt  Judqmknt  as  Rks  Judicata.  —  A  finding  of 
fact  in  a  foreclosure  suit  in  favor  of  a  defendant  therein,  that  he  has  a 
valid  tax  deed  subsequent  to  the  mortgage,  and  is  the  owner  and  in 
the  possession  of  certain  land  described  therein,  which  finding  is  affirmed 
by  the  judgment  of  foreclosure  as  to  the  other  land  described,  specially 
excepting  his  land  therefrom,  is  conclusive  as  to  his  title  thereto,  as  to 
all  the  parties  and  those  claiming  under  them,  in  a  subsequent  action  of 
ejectment  for  the  same  land.     Redden  v.  Metzger,  97. 

27.  Want  of  Jurisdiction,  Extent  to  Which  It  may  bb  Shown.  — Want 
of  jurisdiction  may  be  shown  by  the  defendant,  even  to  the  extent  of 
contradicting  express  recitals  in  the  record.     Ritchie  v.  Carpenter^  877. 

28.  Execution  Sales  —  Aitack  —  Period  of  Limitation.  —  Ten  years  are 
allowed  in  which  to  make  a  direct  attack  upon  proceedings  subsequent 
to  judgment,  in  selling  land,  but  an  attack  upon  the  judgment  itself 
must  be  made  within  two  years  from  the  time  it  was  rendered.  Smith 
V.  Perkins,  794. 

29.  Satisfaction  of.  —  County  Warrants  and  Approykd  Promissory 
Notes,  received  and  accepted  as  cash  in  satisfaction  of  a  judgment  and 
execution,  will  be  treated  as  a  good  payment  in  cash.  PatewdOt  t.  Boil- 
man^  399. 

See  Actions,  2,  3;  Attachment.  I;  Ejecttment,  I,  2;  Equity,  1;  HoMX- 
8TKAD,  6;  Husband  and  Wife,  7,  8;  Plbadinq,  7;  Trtal,  1L 

JUDGMENT  LIEN. 
See  Trusts,  1. 

JUDICIAL  PROCEEDINOa 
See  Libel,  5,  6. 

JUDICIAL  SALE. 
See  Actions.  S;  Contracts,  6;  Execution,  &-6;  Tsusn.  L 

JURISDICTION. 

1.  Oriqinal  Jurisdiction  to  Isscb  Injunctions  will  not  be  exercised  by  the 

•npreme  court,  when  the  question  presented  is  one  of  merely  looal  oon- 
oem,  affecting  a  county  and  its  tax -payers  only.  8taU  r.  NeUom  County, 
609. 

2.  Orioinal  Jurisdiction  to  Issue  Extraordinary  Writs  —  When  Exer- 

cissD.  —  The  writs  of  habeas  corpus,  mandamus,  quo  warranto,  certiorari, 
and  injunction  will  not  be  issued  by  the  supreme  court,  in  the  exercise 
of  its  original  jurisdiction,  except  in  a  limited  class  of  cases,  where  the 
writs,  except  habeas  corpus,  are  sought  for  on  motion  of  the  attorney- 
general,  under  information  as  prerogative  writs,  as  in  cases  publics  juris^ 
and  those  affecting  the  sovereignty  of  the  state,  its  franchises  and  pre> 
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rogatives,  or  the  liberty  of  the  people.  In  all  other  cases,  the  writs  ahoald 
be  issued  by  the  district  courts  or  by  the  judges  thereof.  State  v.  Net- 
son  County,  609. 

8.  JuRiSDiarioN  of  Federal  Coobt,  when  Exclusive.  —  Where  a  United 
States  statute  gives  a  right  without  specifying  a  remedy,  it  may  be  prose- 
cuted in  a  state  court;  but  when  a  right  is  thus  giren,  and  a  specific 
remedy  provided,  or  a  new  power  and  the  means  of  executing  it  are 
therein  granted,  such  right  and  power  can  be  enforced  only  in  tlie  method 
provided  by  such  statute.     Cojyp  v.  Louisville  etc.  R.  R.  Co.,  198. 

4  Remedy  —  State  ob  Federal  Court. — Legal  or  equitable  rights  ac- 
quired under  state  laws  may  be  vindicated  in  a  state  court,  or  if  the 
parties  reside  in  different  states,  in  a  federal  court,  or  if  such  rights  are 
acquired  under  United  States  laws,  in  state  or  federal  courts,  subject  to 
the  qualification  that  where  a  right  arises  under  United  States  law. 
Congress  may  give  a  federal  court  exclusive  jurisdiction.  Copp  v.  Louis- 
ville etc.  R.  R.  Co.,  198. 

6.  PRESUMFriOX  THAT  CoURT  OT  ReCORD  IS  CoURT  OF  GENERAL  JURISDIC- 
TION. —  Where  an  action  is  brought  upon  a  judgment  of  a  court  of  record 
of  another  state,  it  will  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  such  court  is  a  court  of  record;  and  the  recitals  in  the  rec- 
ord  of  such  court  of  the  jurisdiction  acquired  over  the  defendant's  person 
in  that  proceeding  are  p7-ima  facie  evidence  thereof.  Ritchie  v.  Carpen- 
ter, 877. 

See  Actions,  3;  Appeal,  4;  Equity,  1-3;  Habeas  Corpus,  1;  Interstate 
Commerce;  Judgment,  27;  Marriaob  and  Divorce,  7;  Names;  Plead- 
ing, 6;  Process,  1;  Tbial,  6. 

JURY. 
See  Appeal,  6,  7;  Assault,  2;  Negligence,  13;  Rior,  6;  Trial;  Wrr> 

N  esses,  3. 

JUSTICE  OF  THE  PEACE. 
See  Execution,  3,  6. 

JUSTIFIABLE  HOMICIDE. 
See  Homicide,  1,  2. 

LACHES. 
See  Equity,  4,  5;  Exbcutobs  and  Administbatobs,  3;  iNVAiiTa,  6;  Judg- 
ment, 6. 

LANDLORD  AND  TENANT. 
1.  Liability  of  Landlobd  to  Tenant's  Servant  —  Dbfbctivb  Maohinzby. 
—  Where  the  owner  of  a  building  leases  part  of  it,  and  then  undertakes 
for  a  consideration  to  transmit  power  to  the  leased  premises  for  the  use  of 
his  tenant,  he  is  bound  to  exercise  reasonable  eare  that  the  palleys  and 
shafting  used  for  that  pnrpose  are  in  a  suitable  condition  to  do  the  work 
m^thout  danger  to  persons  rightfally  on  the  leased  premises,  and  them- 
selves in  the  exercise  of  due  care;  and  if  a  servant  of  the  tenant  so  on  the 
premises  is  injured  by  the  negligence  of  the  landlord  in  the  use  of  such 
shafting  and  pulleys,  the  latter  is  liable  therefor,  «lthoagh  by  the  terms 
of  the  lease  the  tenant  is  boand  to  keep  such  appliances  in  repair.  Poor 
V.  Sears,  272. 
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1.  Neoliqk.vc*  o»  Landlord  towards  Tenant's  Servant  —  Deteotivi  Ai^ 
PLiANCES  —  Evidence  or  Controu  — In  an  action  against  the  owner  of 
a  building,  who,  after  leasing  part  thereof,  continued  to  furnish  his  tea« 
ant  with  power,  by  means  of  belting  and  a  defective  shaft,  on  the  leased 
premises,  causing  injury  to  a  servant  of  such  tenant,  evidence  that  prior 
to  the  accident  such  landlord  continued  to  oil  the  defective  shaft  and  to 
lace  the  belting  thereon,  and  that  subsequently  to  the  accident  he  r«< 
paired  the  damage  done  to  a  stairway  by  the  fall  of  such  shaft,  and  caused 
belting  to  be  sheathed,  is  competent  to  show  that,  after  leasing  part  of 
the  building,  he  continued  to  use  and  exercise  control  over  the  shafts  and 
belting  therein.     Poor  v.  Sears,  272. 

5.  Negligence  of  Landlord  towards   Tenant's   Servant  —  Deteotivx 

Appliances  —  Contribdtort  Negligence,  —  Where  the  owner  of  » 
building,  after  leasing  part  thereof,  continues  to  furnish  his  tenant  witb 
steam-power,  by  means  of  defective  appliances,  on  the  leased  premises, 
thereby  causing  an  injury  to  a  servant  of  the  tenant,  the  negligence  of 
such  tenant  or  of  hia  employees  in  failing  to  warn  such  servant  of  danger 
cannot  be  imputed  to  the  latter  so  as  to  constitute  contributory  negli« 
gence  on  his  part,  nor  relieve  the  landlord  of  the  negligence  of  himaelf 
or  his  servants.  The  question  of  due  care  on  the  part  of  the  injured 
servant  is  to  be  determined  by  his  own  action  under  the  existing  circum- 
stances, so  far  as  they  were  known  to  him.  Poor  v.  Sears,  272. 
i.  Rule  that  Tenant  Holding  over  is  Deemed  to  Hold  under  Tubmb 
or  Prior  Lease  not  Applicable  to  Citt. —  A  tenant  who  holds  over 
after  the  end  of  his  term,  with  the  consent  of  his  landlord,  is  deemed  Uy 
be  in  possession  upon  the  terms  of  his  prior  lease,  upon  the  ground  that 
the  parties  are  presumed  to  have  tacitly  renewed  the  former  agreement. 
But  this  rule  is  not  applicable  where  the  tenant  is  a  municipal  oorpo> 
ration,  because  the  law  will  not  imply  a  contract  as  against  it.  Sach 
corporation  is,  however,  bound  to  pay  for  the  premises  for  the  time  it^ 
officers  have  occupied  them.     San  Antonio  v.  French^  763. 

6.  Lease,  Forfeiture  or.  —  If  a  lease  of  land  for  drilling  for  oil  and  gaa  pro- 

rides  that  the  lessee  will  commence  operations  within  nine  months  after 
the  execution  of  the  lease,  or  will  thereafter  pay  the  lessor  |I.33i  per 
month  until  work  is  commenced,  and  that  the  failure  to  comply  with 
each  of  these  conditions  shall  work  an  absolute  forfeiture  of  the  lease, 
and  the  lessor  is,  by  the  lease,  entitled  to  remain  in  possessioa  of  th» 
land,  subject  to  the  lessee's  right  to  bore  for  oil,  the  lease  is  forfeited 
and  terminated  if,  after  the  lessee  is  in  default,  the  lessor  refuses  to  ao- 
cept  payment  of  the  arrears  of  rent  and  leases  the  same  property  for  th» 
same  purpose  to  another  person.  Ouffy  v.  Huk'dl,  901. 
t.  Lease,  Waiver  or.  —  FoRrEiTURB  or  a  Lease  for  non-payment  of  rani 
cannot  be  made  the  lessor  after  he  has  granted  a  lease  of  the  same  prem- 
ises to  another  lessee.     Onffy  v.  fJukill,  901. 

7.  Statote  or  Frauds  —  Memorandum  or  Lease.  —  A  written  agreement 

to  sublet  rooms,  the  lease  therefor  "to  be  in  substantial  accordance  with 
the  blank  form  hereunto  annexed,  and  to  be  made  subject,  in  all  respects, 
to  the  terms  and  conditions  of  "  an  agreement  and  lease  between  the  owner 
of  the  building  and  the  sublessor,  is  a  sufficient  memorandum  of  the 
terms  of  such  sublease  to  satisfy  the  statute  of  frauds,  after  the  lease  to 
such  sublessor  has  been  executed.  Freeland  v.  Rilz,  244. 
S.  Contract  roB  Leas*  —  Evidence  or  Compliance  bt  Lessor  and  Waivbb 
BT  LsasEK.  —  In  an  action  to  recover  for  a  breach  of  an  agreement  to 
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•xeente  a  lease,  evidence  that  the  lessor  wrote  to  the  lessee  in  regard  t* 
the  lease,  and  subsequently  sent  him  a  copy  of  a  lease  for  his  signature, 
which  copy  he  retained  without  signing  and  without  objection,  shows  • 
oompliance  by  the  lessor  with  the  agreement  to  execute  a  leasa,  and  an 
UDwillingness  on  the  part  of  the  lessee  to  accept  a  lease  in  any  form,  as 
well  as  his  waiver  of  a  strict  compliance  by  the  lessor  with  the  terms  of 
idle  agreement.  Freeland  v.  Ritz,  244. 
8eb  FoRoiBLS  Entbt;  Insubanck,  2,  4;  Kkoligknox,  13;  Vktiwb  axs  Pub> 

OHASSB,  2. 

I 

LATERAL  SUPPORT. 
See  Nboliokkob;  Easbmxkts. 

LARCENY. 
1.  Orkvkbaoks  aks  National  Bank  Bills,  Subjsot  ov.  —  Both  greenbacks 
and  national  bank  bills  are  the  subject  of  larceny  in  Florida.     B*  parte 
Prince,  67. 

S.    InDICTMBNT  fOB,  SUTFICIBNOT  07  CANNOT  BB  InQUIBBD  INTO  ON  HaBBAS 

Ck)BPtrs,  WHBN.  —  Under  a  staute  which  punishes  the  crime  of  larceny  of 
any  money,  goods  or  chattels,  or  bank  notes,  the  snfficienoy  of  an  in- 
dictment which  charges  the  leirceny  of  divers  bills  commonly  known  and 
denominated  as  national  currency,  giving  their  denomination  and  Talaa, 
cannot  be  inquired  into  on  habeas  eorpua.     Ex  parte  Prinee^  67. 

LEASE. 
See  Landlobd  and  Tbnant. 

LEGISLATURE. 
DsfiAL  OV  Rbubf  in  thb  Coubts.  —  It  is  not  competent  for  the  legidatare 
to  deny,  for  any  cause,  to  a  party  who  has  been  illegally  deprived  of  hia 
property,  access  to  the  constitutional  courts  of  the  state  for  relief.     OH- 
SMM  T.  Tucker f  464. 

LETTERS. 
See  EviDKNOB,  6. 

LEVY. 
See  Attachmbnt,  2,  3;  Exbootioh,  S. 

LIABILITY. 
See  SHBBirr,  2-4. 

LIBEL. 

1.  Pbiyilbobo  Commitnication  is  one  made  nnder  snoh  eircamstanoas  aa 
to  repel  the  legal  inference  of  malice,  and  to  throw  upon  the  accused 
the  burden  of  showing  malice  otherwise  than  by  merely  proving  the  fal< 
rity  of  the  statement  made.     Rothliob  v.  Dunkle,  432. 

Si^BrviLKaBD  CJoHiTDNiCATioN. — A  voluntary  communication,  made  bona 
jide  upon  any  subject-matter  in  which  the  party  communicating  has  an 
interest,  or  in  reference  to  which  he  has  a  duty,  is  privileged,  whether 
made  in  response  to  an  inquiry  or  not,  if  made  to  a  person  having  a  cor* 
responding  interest  or  duty,  although  it  contains  criminatory  matter, 
.  Am.  8t.  Kep.,  Vol.  XXVL— 64 
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which,  without  thia  privilege,  would  be  actionable  as  libelons.  RothJ<oh 
V.  Dunkle,  432. 

5.  Pritilbqed  Cohmumioation. —  A  oommanication  made  by  a  cashier  of  a 

bank  to  a  stockholder  therein,  regarding  the  financial  standing  of  a 
mrety  pn  an  official  bond  to  the  bank,  is  privileged,  whether  made  in  re- 
sponse to  an  inquiry  by  saoh  stockholder  or  not.  Rothhoh  r.  Dunkle, 
.432. 

4.  In  Priyhjeobd  (Communications,  thb  Pabtt  Making  Thxm  is  Tro- 
TKTTKD  from  the  infliction  of  damages,  unless  the  occasion  making  them 
privileged  was  used  as  a  means  of  inflicting  a  willful  and  malicious  in« 
jury  upon  another.     Oardemal  y.  Mc  Williams,  195. 

i.  PsiYlLEOB,  TO  Whom  Extends.  —  Ck>mmunioations  made  in  the  course 
of  duty  in  judicial  or  legislative  proceedings  are  absolutely  pririleged 
and  free  from  liability,  civil  or  criminaL  This  privilege  extends  to  par- 
ties, counsel,  witnesses,  jurors,  and  judges  in  judicial  proceedings,  and 
to  members  and  attachees  in  legislative  proceedings.  Oardemal  v.  Me- 
Williams,  196. 

6.  Pbitileqbd   Communications  —  Judicial  PBOonDnros  —  Bubdkk  or 

Pboov.  — If  an  occasion,  such  as  a  judicial  proceeding,  exists  which  ren* 
ders  the  communication  complained  of  privileged, , the  only  inquiry  is 
whether  or  not  the  matter  was  pertinent  to  the  occasion.  If  it  was,  this 
is  an  absolute  defense,  and  depends  in  no  respect  upon  the  good  faith  of 
the  party  complained  of.  The  burden  of  proof  is  on  the  comx)Iainant  to 
■how  want  of  occasion,  or  if  it  existed,  that  the  matter  was  not  pertinent, 
and  that  the  communication  was  made  with  malice  in  fact,  with  design 
to  injure  the  complainant.     Oardemal  v.  Mc  Williams,  195. 

7.  Occasion  Which  Rendsbs  Communications  Pritileoxd  Rebuts  Ant 

InrxRENCl  07  Malice  arising  from  a  statement  prejudicial  to  another, 
and  casts  the  burden  upon  him  to  prove  malice  in  fact,  and  also  that  the 
party  making  them  was  actuated  by  motives  of  personal  spite  and  ill- will, 
independent  of  the  occasion  on  which  the  communications  were  made. 
Oardemal  y.  Me  Williams,  195. 
t.  Ih  Libel  and  Slander,  Questions  or  Daxaob  and  Mauob  are  mixed 
questions  of  law  and  fact,  of  which  courts  are  more  competent  to  judge 
than  juries  are.  Savoie  v.  Seaiilan,  200. 
See  Slandeb. 

UCENSK. 
fcATUTB  or  Fbauds.  —  Pabol  License  to  Build  avd  Maintain  a  Wall 
on  the  land  of  another,  though  fully  executed,  is  revocable,  and  there- 
fore equity  will  not  enjoin  the  removal  of  such  wall  by  th«  land-owner. 
OrotdaU  ▼.  Latdgan,  651. 

UCKNSE  TAX. 
See  Intebbtatb  Commbbcb,  4-& 

LIEN. 
See  JuiMMBHTS,  2;  Mobtoaqes;  Railboads,  48;  RB0BiTsai»  4 

LIMITATIONS  OP  ACITONS. 
k.  ^atutb  or  Limitations  Begins  to  Run  rnoM  Date  or  Recoedino  or 
y«AUDULBNT  CoNVBTANOE,  WHXN.  —  While  the  person  against  whom  » 
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fraud  has  beea  perpetrated  has  four  years  from  the  discovery  of  the  fraud 
within  which  to  commence  his  suit  for  relief,  the  fraud  will  be  deemed  to 
have  been  discovered  when  such  facts  are  known,  either  actually  or  con< 
«tructively,  as  would  amount  to  knowledge,  or  which  would  naturally 
suggest  such  inquiries  as,  if  followed  up,  would  lead  to  such  knowledge. 
Where,  therefore,  an  insolvent  debtor  executes  and  records  a  deed  of  land 
to  his  wife,  and  it  appears  from  the  evidence  that  his  creditor  was  fully 
aware  of  his  financial  condition,  and  that  the  conveyance  to  his  wife  could 
not  be  otherwise  than  fraudulent,  or  that  by  the  most  superficial  examina* 
tion  suggested  by  facts  within  his  knowledge  he  might  have  had  full  and 
complete  knowledge  of  the  condition  of  the  title,  the  statute  of  limita- 
tions  will  begin  to  run  from  the  date  of  the  recording  of  the  conveyance, 
and  will  bar  the  creditor's  right  to  relief  after  the  lapse  of  four  years 
from  that  date.      Wright  v.  Davis,  347. 

2.  Statute  of  Limitations,  AcrioN  against  Stockholders  of  Cobpo- 

RATION    FOR    WlTHDRAWINQ    ITS    ASSETS    WITHOUT    PATfINQ     ITS    DeBTS 

Barred  bt.  —  A  cause  of  action  set  up  in  a  petition,  that  the  defendants, 
as  stockholders  of  a  corporation,  had  withdrawn  its  assets,  leaving  the 
debt  due  to  the  plaintiff  unpaid,  is  one  that  is  barred  by  the  statute  of 
limitations  after  five  years.     American  Salt  Co.  v.  Heidenheimer,  743. 

3.  Pleading  Acknowledgsient  or  New  Promise.  —  If  it  is  sought  to  avoid 

the  effect  of  the  statute  of  limitations  by  some  subsequent  promise,  either 
express  or  implied,  the  action  must  be  upon  such  promise  as  a  cause  of 
action,  and  not  upon  the  original  indebtedness.     Fleming  v.  Fleming,  694. 

4.  Payments  upon  a  Promissory  Note  before  the  Statute  of  Limitations 

has  interposed  any  obstacle  to  its  enforcement  do  not  prevent  the  run- 
ning of  that  statute;  and  if  they  are  relied  upon  as  new  promises,  they 
must  be  pleaded  as  such.     Fleming  v.  Fleming,  694. 

5.  Pleading  New  Promise,  What  is  not.  —  A  complaint  which  alleges  the 

making  of  a  promissory  note,  that  it  is  past  due,  and  that  no  payments 
have  been  made  thereon,  except  as  follows  (stating  the  amounts  and 
dates  of  certain  payments),  is  based  upon  the  note  alone,  and  will  not 
be  treated  as  a  complaint  upon  a  new  promise  arising  from  the  acknowl< 
edgment  of  continuing  liability  implied  from  such  payments,  especially  if 
the  complaint  does  not  clearly  state  that  the  payments  were  made  by  the 
defendant.  Fleming  v.  Fleming,  694. 
See  Adverse  Possession;  Co-tenanot,  6;  Husband  akd  Wifi^  6;  Insub- 
▲nok,  7;  Judgment,  28. 

LUNATICS. 
See  Insans  Persons. 

MALICE. 
See  LiBSL,  1,  8;  Malioious  Prosecution;  Plbadhto,  1;  Slavdkb,  S,  4. 

MAUCIOUS  PROSECUTION. 

1.  Probablb  Cause  —  Finding  as  Evidence.  —  The  finding  of  a  oommit- 

ting  magistrate  that  an  offense  has  been  committed,  and  that  there  is 
^obable  cause  to  believe  the  defendant  guilty  thereof,  is  only  prima 
facie  and  not  conclusive  evidence  of  probable  cause,  in  an  action  for  ma- 
licious prosecution,  brought  by  such  defendant  after  his  discharge,  against 
the  complaining  witness.     Ross  v.  Hixon,  123. 

2.  Probable  Cause.  — Conviction  is  generally  conclusive  of  probable  cause 
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in  actions  for  malicions  prosecution,  yet  it  may  be  oTereome  by  ibowiiif 
that  it  was  procared  by  fraud,  nndue  means,  or  the  false  testimony  of 
the  prosecution.     Rosa  r.  Uixon,  123. 

MANDAMUS. 

OONTSMPT  or  COTTBT,    MaNDAHUS    LiKS  TO  COHPEL   COUBT  TO  VaOATV  Ok> 

DEB  SusPSNDiNO  Attobnet  rOR,  WUBK.  —  Where  a  superior  court  im- 
poses a  fine  upon  an  attorney  for  contempt  of  court,  and  further  order» 
that  he  purge  himself  of  the  said  contempt,  and,  after  the  fine  is  paid, 
makes  another  order  suspending  the  attorney  from  practice  in  said  court 
until  he  has  purged  himself  of  the  contempt  by  apologizing,  the  supreme 
eoart  can  intervene  by  its  writ  of  mandamua  to  compel  said  court  to  ya- 
cate  and  set  aside  its  order  of  suspension.  The  latter  part  of  the  first 
order,  if  it  required  anything  more  than  the  payment  of  the  fine,  required 
something  which  the  court  had  no  right,  under  any  circumstances,  to 
order,  and  was,  therefore,  absolutely  void,  and  could  not  for  that  reasoa 
furnish  any  foundation  for  the  proceedings  which  led  to  the  entry  of  the 
second  order,  which  was,  therefore,  absolutely  void  M  an  entirety.  8UU« 
«Bt  rtl  ▼.  Saehtf  857. 

See  JuBisDionoir,  2. 

MANDATORY  INJUNCTION. 
8m  iKJUKcnoN,  2;  Waters  ahd  WATCBOOVBOiL 

MANSLAUGHTER. 
See  HoHiciDB. 

MARKET. 
See  CoMTRAOTS,  6. 

MARRIAGE  AND   DIVORCE. 

1.  TAtisrrr  —  Comoy.  —  When  a  marriage  is  regularly  solemnised,  its 
consummation  by  coition  between  the  parties  is  not  necessary  to  its  t». 
lidity.    Frankly  v.  Franklin,  266. 

1.  Plbadimo  —  Marriage,  AcrioN  roR  Breach  or  Pbokui  or. — The  se- 
duction of  plaintiff  by  defendant  may  be  proved  in  an  action  for  a  breach 
of  promise  to  marry,  though  not  alleged  in  the  complaint.  Dent  r. 
Pkkeng,  921. 

lb  Evidence  or  the  PLAiXTirr's  Good  Rep(ttation  is  admissible,  in  an  ao- 
tion  for  a  breach  of  promise  to  marry,  if  the  defendant  has  previonsly 
introduced  evidence  intended  to  cast  a  cloud  on  her  character.  Dent 
r.  Pickenn,  921. 

4.  Damaoes  roR  Breach  or  Promise  or.  —  Evidence  or  the  Wealth  of 
defendant  is  admissible,  in  an  action  for  a  breach  of  promise  to  marry,  for 
the  purpose  of  showing  the  loss  which  the  plaintiff  had  sustained  from 
the  non-fulfillment  of  the  contract;  but  as  no  evidence  should  be  re- 
ceived  of  any  fact  tending  to  aggravate  or  diminish  damages,  occurring 
after  the  commencement  of  the  action,  evidence  of  the  defendant's  finan- 
cial condition  at  the  time  of  the  trial  should  be  rejected,  unless  followed 
by  testimony  connected  with  his  previous  circumstances.  Dent  r.  Pickena, 
921. 
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S.  VAUDnr — AaRtKMENT  to  LrvK  Apart. — The  validity  of  a  marriags 
regnlarly  solemnized  is  not  affected  by  a  preliminary  or  collateral  agree* 
tnent  of  the  parties  not  to  live  together.     Franklin  v.  Franklin,  266. 

■6.  Agkeembnt  to  Livk  Apart  — Adulteky.  —  The  fact  that  husband  and 
wife  live  apart  by  mutual  agreement  is  no  bar  to  a  suit  for  divorca 
brought  by  either  against  the  other  on  the  ground  of  adultery.  Franklin 
V.  Franklin,  266. 

7.  Residence  —  Jurisdiction. — When  the  husband  has  resided  in  the 
state  for  the  statutory  period  of  time  before  bringing  his  action  for. 
divorce,  the  court  has  jurisdiction,  although  the  parties  have  never  lived 
together  as  husband  aad  wife  within  the  state  where  the  action  is 
brought.     Franklin  v.  FrarJclin,  266. 

9.  Connivance  —  AonLTBRT. — A  husband  who  suspects  his  wife  of  hav- 

ing  committed  adultery,  and  who,  without  throwing  any  opportuni* 
ties  in  her  way,  merely  suffers  her,  in  a  single  instance,  to  avail  herself 
to  the  full  extent  of  an  opportunity  to  indulge  her  adulterous  disposi- 
tion, is  not  guilty  of  connivance,  even  though  he  hopes  be  may  obtain 
proof  which  will  entitle  him  to  a  divorce,  and  purposely  refrains  from 
warning  her  for  that  reason.  Wilson  v,  Wilson,  237. 
^.  Husband's  Liability  voa.  Wife's  ArruBMEY  Feb.  — An  attorney  can- 
not  recover,  as  against  the  husband,  for  legal  services  rendered  his  wife 
in  a  coutemplated  suit  for  divorce  on  the  ground  of  his  cruelty,  for  the 
reason  that  prosecuting  or  defending  a  suit  for  divorce  has  no  relation 
to  her  protection  as  wife.     Kincheloe  v.  Merriman,  60. 

10.  Alimony  is  am  Allowance  for  support  and  maintenance,  having  no  other 
purpose  and  providing  for  no  other  object.  Like  the  aUmentum  of  the 
civil  law,  from  which  the  word  was  evidently  derived,  it  respects  a  pro- 
vision for  food,  clothing,  and  habitation,  or  the  necessary  support  of  a 
wife,  after  the  marriage  bond  lias  been  severed;  and  when  sued  for,  it  ia 
not  so  much  in  the  nature  of  the  payment  of  a  debt  as  in  that  of  the 
performance  of  a  duty.     Somaine  v.  Chauncey,  544. 

11.  Alimony  is  not  Strictly  a  Debt  due  to  a  wife,  but  rather  a  general 
duty  of  support,  made  specific  and  measured  by  the  court.  Somaine  r. 
Chauncey,  544. 

12.  Homestead  or  Divorced  Parties,  Power  op  Court  in  Decree  to  Pro- 
tect Wife  in  its  Use.  —  A  court  decreeing  a  divorce  has  power  to 
make  such  a  decree  with  regard  to  the  use  of  the  homestead  of  the  par- 
ties as  will  properly  protect  the  wife  in  its  use,  and  may  also  provide  for 
its  protection  and  use  by  the  minor  children  of  the  marriage,  subject 
only  to  the  prohibiting  clause  of  the  statute  that  the  decree  shall  not 
bave  the  effect  in  form  or  in  substance  of  divesting  the  husband  of  his 
title  to  one  half,  where  the  homestead  is  community  property.  But  the 
husband's  interest  in  the  property  can  be  so  charged  only  in  the  divorcs 
suit,  and  as  a  part  of  the  decree  of  divorce.     Kirkioood  v.  Domnau,  770. 

See  Creditors'  Suits;  Evidence,  2;  Husband  anu  Wife. 

MARRIED  WOMEN. 
%e  Trusts,  3;  Nsqotiable  Instruments,  3;  Husband  and  Win. 

MARSHALING  SECURITIES. 
See  Homestead,  6. 
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MASTER  AND  SERVANT. 

1.  Master  not  Liable  in  Exemplary  Damages  for  Tort  o»  Skbtant  ott* 

LESS  Authorized  or  Ratified.  —  A  master  is  not  liable  in  exemplary 
or  punitory  damages  for  the  tort  of  his  servant,  unless  he  anthoriied  it| 
or,  with  knowledge  of  the  wrong  and  its  nature,  adopted  or  ratified  U 
so  as  to  make  it  his  act  in  fact.     Oulf  etc  R'y  Co.  v.  Reed,  749. 

2.  Crime  of  Servant  Presumed  not  to  be  Authorized  or  Sanctiohrd  bt 

Master. — Where  the  act  of  a  servant  amounts  to  a  crime,  or  ii  of  ft 
willful  and  malicious  character,  the  law  prima/acie  presumes  that  th« 
perpetrator  was  not  authorized  before  nor  sanctioned  afterward  by 
the  master,  and  this  presumption  continues  until  repelled  by  proof  to 
the  contrary.  Oulf  etc  R'y  Co.  v.  Reed,  749. 
St  Risks  Assumed  by  Servant.  —  An  employee,  when  he  enters  into  serriee, 
agrees  to  assume  all  risks  ordinarily  incident  to  bis  employment;  ftod  if 
he  is  of  mature  years,  experienced  in  the  business  undertaken,  and  knows 
what  instrumentalities  are  to  be  used  by  him,  he  assumes  the  risks  inoi* 
dent  to  their  use,  as  well  as  any  other  risk  incident  to  the  business.  If 
the  master  uses  proper  care  in  providing  the  kind  of  instrument  contem* 
plated,  the  employee  cannot  complain,  although  some  other  kind  would 
have  been  less  dangerous.     St.  Lotus  etc  R'y  Co.  v.  Davia,  48. 

4.  Safe  Machinery  —  Risks  Assumed  by  Employee.  —  When  a  master 

employs  a  servant  to  do  a  particular  work,  with  a  particular  kind  of  im> 
plement  or  machine,  he  agrees  that  it  is  sound,  and  fit  for  the  purpose 
intended,  so  far  as  ordinary  care  and  prudence  can  discover,  but  not 
that  it  is  free  from  danger  in  its  use.  The  servant  agrees  to  use  in  the 
service  the  particular  kind  of  implement  or  machine  furnished,  and  if  he 
is  injured,  his  injury  must  be  ranked  among  the  risks  of  the  employment 
assumed  by  him  in  entering  the  service.  St.  Lotiia  etc  R'y  Co.  v.  Davis, 
48. 
6.  Risks  Assumed  by  Servant.  — A  servant  assumes  all  open  and  palpable 
risk  of  accident  in  the  common  course  of  the  business,  including  the  neg« 
ligence  of  all  fellow-servants,  of  whatever  grade  or  rank,  in  the  sam* 
employment.     Ed  v.  Northern  Pac  R.  R.  Co.,  621. 

6.  Foreman  as  Fellow-sebvast.  —  A  foreman' who  has  the  control,  direo* 

tion,  and  supervision  of  a  gang  of  railroad  employees,  with  authority 
to  employ  and  discharge  them,  is  a  fellow-servant,  and  not  a  vice* 
principal.  A  master  is  not  liable  for  an  injury  to  an  employee,  caused 
by  the  negligence  of  such  foreman.     Ell  v.  Northern  Pac  R.  R.  Co.,  621. 

7.  Liability  of  Master,  how  Determined  —  Fellow-sbrvants.  — The  lia- 

bility of  a  master  depends  upon  the  character  of  the  act  in  the  perform- 
ance of  which  the  injury  arises,  and  not  upon  the  grade  or  rank  of  tbe- 
employee  whose  negligence  causes  it.  If  the  act  is  one  pertaining  to  a 
personal  duty  that  the  master  owes  to  his  servants,  he  is  responsible  to 
them  for  the  manner  of  its  performance,  by  whoever  performed;  but  if 
it  pertains  to  the  duty  of  an  operative  or  employee,  the  person  per- 
forming it  is  a  mere  servant,  whatever  his  rank,  and  the  master  is  not 
liable  to  a  fellow-servant  of  inferior  rank  for  its  improper  performance. 
Ell  V.  Northern  Pac  R.  R.  Co.,  621. 

5.  Responsibility  of  Ma-ster  —  Fellow-servants.  —  The  character  of  tho 

negligence  from  which  damage  to  a  co-employee  results,  and  not  the  su> 
perior  rank  of  the  negligent  servant,  determines  the  responsibility  of  tho 
master.     Ell  v.  Nortliern  Pac  R.  R.  Co.,  621. 

t,    FkLLOW-SEBVANTB — SUFXiUOB    AND    INFERIOR    SERVANT.  — A    foreiUUV 
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■nperintenclent,  or  superior  servant  and  an  inferior  servant,  when  ihe 
two  are  engaged  in  the  same  general  work  for  the  master,  are  fellow- 
servants.  The  superior  rank  of  the  former  cannot  lift  him  above  ths 
grade  of  a  fellow-servant  into  the  position  of  a  vice-principal,  so  long  as 
he  is  engaged  in  the  work  of  a  servant  only.  In  such  case,  the  supe- 
rior servant  is  no  more  the  representative  of  the  master  than  the  in- 
ferior servant,  except  in  the  enlarged  field  of  his  action,  and  the  wider 
scope  of  the  trusts  confided  to  him;  nor  does  his  rank  increase  the  risks 
of  Ills  employment  assumed  by  the  inferior  servant.  SU  v.  Northern 
Pac.  B.  R.  Co.,  621. 

10.  Fbllow-sebvants  —  Superior  and  Inferior  Servants.  — The  fact  that 
an  inferior  servant  may  not  be  able  to  exert  any  inflnence  for  safety  over 
his  superior  servant  in  the  same  general  business  or  employment  will 
not  justify  a  refusal  to  apply  the  rules  and  principles  applicable  to  fel> 
low-servants.     Ell  v.  Northern  Pae.  R.  R.  Co.,  631. 

11.  Masteb  cannot  Delegate  Personal  Duties.  —  A  master  must  use  due 
eare  in  supplying  his  servants  with  safe  appliances,  and  a  safe  place  in 
which  to  work.  He  cannot  escape  liability  by  delegating  these  personal 
duties  to  another.     Ell  v.  Northern  Pac.  R.  R.  Co.,  631. 

12.  Batitioatioit  as  Iuposinq  Liabii.itt  pob  Volunteeb's  Aot. — Where 
one,  who  is  not  at  the  time  a  servant  of  a  coal  dealer,  undertakes  to 
deliver  coal  ordered  of  the  latter,  as  his  servant  and  for  his  benefit,  the 
dealer,  by  subsequently  ratifying  such  delivery,  establishes  the  relation 
of  master  and  servant  between  them,  so  as  to  make  himself  liable  for  the 
negligence  of  such  servant  in  delivering  the  coal.  Dempaey  t.  Chan^>en, 
249. 

See  Cabbixbs,  1,  2;  Infants,  1,  2;  Landlord  and  Tknant,  1-3;  N>ou« 
OKNCB,  13;  Railroads,  40-43;  Seduction. 

MEMORANDUM. 
See  YsKDOB  and  Pubohaser,  1,  2}  Sauu,  t, 

MERIDIAN. 
See  Boundaries. 

MINORS. 
See  Infants. 

MISTAKE. 
See  MoBTOAGES,  11;  Tblkqraph  CoMPAinn^  1-S. 

MODIFIED  CONTRACTS. 
See  Specific  Pbrforhancb,  3. 

MORTGAGED 
L  DiscRiPTioN  OF  Lands  nr  One  Mortoaqk  not  Aidbd  bt  That  or  Ak- 

^TTHER,  WHEN.  —  Where  a  railroad  company  executes  a  mortgage  upon 
its  property,  including  certain  lands  therein  described  and  embraced  in  a 
schedule  annexed  thereto,  and  subsequently,  for  the  purpose  of  remedy- 
ing certain  defects  in  this  mortgage,  executes  a  second  mortgage,  some- 
what diflferent  in  the  extent  of  the  property  included,  referring  in  no 
way  to  the  description  in  the  former  mortgage,  but  referring  to  exhibits 
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annexed,  tliough  no  exhibits  are  attached,  the  description  in  the  ona 
mortgage  cannot  be  aided  by  that  in  the  other,  and  the  lands  described 
in  the  tirat  mortgage  cannot  be  considered  as  embraced  in  the  second. 
MelUienny  v.  Biia,  705. 

9L  PmoK  AND  Si'BSEQUKNT  MoRTGAOEES — NoTiCE.  —  A  prior  mortgagee 
is  not  bound  to  protect  the  equitable  rights  of  a  subsequent  mortgagee 
in  the  property  of  which  the  former  has  no  notice,  actnal  or  construe- 
titre.  The  recording  of  the  subsequent  mortgage  is  not  such  notice 
BO  as  to  prevent  the  prior  mortgagee  from  releasing  from  the  lien  of 
his  mortgage  any  property  upon  which  the  subsequent  mortgagee  has 
no  lien.     Sarles  v.  McOee,  633. 

8.  Pkioritt  and  Extent  of  Lien  —  Notice.  —  A  second  mortgagee  with 
notice  of  his  mortgagor's  mortgage  on  the  same  land  can  enforce  hi*  lien 
only  to  the  extent  of  his  mortgagor's  claim.  If  he  is  without  notice,  he 
can  enforce  his  lien  to  the  extent  of  his  entire  mortgage  debt.  Turman 
V.  Bell,  35. 

4.  Fobeclosure  against  Equitable  Owneb  —  Parties. — The  equities  of 

a  grantor  in  an  absolute  deed,  who  retains  an  unrecorded  defeasance,  are 
postponed  only  to  the  lien  of  the  subsequent  mortgagee  of  his  grantee 
without  notice,  and  cannot  be  extinguished  or  foreclosed  by  suit  to  which 
he  is  not  a  party.  He  may  therefore  redeem  from  the  purchaser  under 
foreclosure,  especially  when  he  gives  notice  of  his  equities  at  the  foreclos- 
ure sale,  and  prior  thereto  records  his  defeasance.     Turman  v.  Bdl,  36. 

5.  Pabties.  —  A  junior  judgment  creditor  is  not  entitled  to  become  a  party 

to  an  action  to  foreclose  a  prior  mortgage,  in  order  that  he  may  attack 
it  for  fraud.  His  remedy  is  by  separate  action  against  the  parties. 
Bntce  V.  Nicholson,  562. 

0.  Complaint  in  Foreclosure  need  not  Alleoi  Charaoteb  ot  Interest 
or  Ck}-DErBNOANT.  —  A  complaint  in  an  action  to  foreclose  a  mortgage, 
which  alleges  that  a  party  made  a  co-defendant  with  the  mortgagor  has, 
or  claims  to  have,  some  interest  in  or  claim  upon  the  mortgaged  prem- 
ises, is  sufTicient,  without  alleging  the  nature  of  such  interest.  Horton  r. 
Lmg,  867. 

7.  Insolvent  Corporation  not  Injured  bt  Fobeolosube  or  Mobtoaob 
Given  bt  It,  when.  —  Where,  upon  the  petition  of  a  corporation,  the 
oourt  appoints  a  receiver,  although  such  appointment  is  erroneous,  the 
proceedings  of  the  conrt  consequent  upon  the  appointment  are  not  void; 
and  if,  in  such  proceeding,  the  master's  report  and  the  evidence  adduced 
upon  the  trial  show  that  the  corporation  is  hopelessly  insolvent,  it  can- 
not be  injured  by  the  action  of  the  court  in  foreclosing  the  mortgages 
given  by  it.     Mcllhenny  v.  Bhn,  705. 

%,  Mobtgagb  on  Property  or  Insolvent  Corporation  Properly  Fore- 
closed THoroH  NOT  TET  DuE,  WHEN.  —  When  a  court  has  the  entire 
property  of  an  insolvent  corporation  in  the  hands  of  its  receiver,  and  all 
the  creditors  before  it,  it  may  properly  treat  the  assets  as  a  trust  fund 
for  distribution  among  such  creditors,  according  to  their  respective  pri- 
orities and  liens,  and  may  foreclose  both  a  first  and  a  second  mortgage 
upon  the  property,  although  the  first-mortgage  bonds  are  not  by  their 
terms  yet  due,  default  in  the  payment  of  interest  upon  both  mortgagee 
having  been  made,  and  the  second- mortgage  bonds  having  by  their 
terms  become  due.  Under  such  circumstances,  it  would  be  anomalous 
to  decree  a  sale  of  the  property  subject  to  the  first  mortgage.  Mcllhennff 
T.  Bivet,  705. 
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9.  FoRBCLOStTBE  PuRCUASBR  —  SuBBOOATioN. — A  purchaser  at  foreclosnrt 

sale  under  a  mortgage  succeeds  to  all  the  rights  of  the  holder  of  the  mort* 
gage  foreclosed.     Turman  v.  Bell,  35. 

10.  Attornst's  Fes,  Rkasonablensss  of,  whbn  Dbnikd,  uusrt  bk  Provkdi. 
—  Where  the  complaint  in  a  suit  to  foreclose  a  mortgage  alleges  that  $250 
is  a  reasonable  attorney's  fee,  and  the  answer  denies  that  any  greater 
■am  than  $100  is  a  reasonable  fee  in  the  case,  and  no  testimony  is  offered 
on  that  point,  the  court  should  allow  the  latter  sum  only.  When  the 
reasonableness  of  an  attorney's  fee  is  denied,  it  must  be  proved  like  any 
other  fact.     Horlon  v.  Long,  867. 

IL  Rbleask  by  Mistake  —  Equitable  Relief.  — A  prior  mortgagee  who, 
in  good  faith  and  without  culpable  negligence,  has  released  the  lien  of 
his  first  mortgage,  and  has  taken  a  second  mortgage  to  seoare  his  debt, 
in  ignorance  of  an  intermediate  mortgage  on  the  same  premises,  may  have 
the  lien  of  his  prior  mortgage  restored  in  equity,  provided  it  can  be  done 
without  working  hardship  or  injustice  to  innocent  parties.  The  fact  that 
the  intermediate  mortgagee  has  made  advances  after  the  release  of  the 
prior  mortgage,  with  full  notice  of  the  nature  of  the  transaction,  will 
not  bar  relief.      Wooater  v.  Cavender,  31. 

12.  Sale  to  Pay  First  Installment  does  not  Release.  —  Purchasbb 
OF  Equity  of  Redemption  in  land  sold  under  execution  to  satisfy  an 
installment  of  the  mortgage  debt,  with  notice  of  the  facts,  take*  subject 
to  the  lien  of  the  mortgage.      Whitmore  v.  Tatum,  66. 

See  AonoNi),  3;  Chattel  Mortoages;  Corporations,  17;  Homsstbao^  6; 
Insolvency;  Public  Lands. 

MORTGAGE  BONDS, 
See  Receivers,  2. 

MORTGA.GE  LIEN. 
See  Trusts,  1. 

MOTION. 
See  Pleading,  2. 

MUNICIPAL  CORPORATIONS. 
I.  CowariTUTiONAL  Law — Municipal  Corporations.  — The  LsanLATum 

may  Delegate  to  municipalities  the  power  to  regulate,  restrain,  or  even 
to  suppress  particular  branches  of  business,  when  deemed  necessary  for 
the  preservation  of  the  public  health.     Tovm  Council  v.  Pretalty,  659. 

i  Constitutional  Law  —  Police  Power.  —  A  municipal  corporation  whose 
charter  gives  its  town  council  power  to  make  such  rules,  by-laws,  and 
ordinances  respecting  roads,  markets,  streets,  and  police  as  shall  appear 
to  them  necessary  and  requisite  for  the  security,  welfare,  and  conve« 
nience,  or  for  preserving  health,  peace,  order,  and  good  government,  an< 
thorizes  it  to  adopt  and  enforce  an  ordinance  prohibiting  the  cultivation, 
^or  agricultural  purposes,  within  the  corporate  limits,  of  more  than  one 
eighth  of  an  acre  of  land  for  each  family  or  household,  and  restricting 
the  right  to  cultivate  to  that  extent  to  the  lot  or  premises  of  such  family 
or  household.     Town  Council  v.  Presley,  659. 

Z.  Constitutional  Law  —  Fourteenth  Amendment.  —  An  Ordinance  of  a 
Municipal  Corporation,  by  which  persons  are  restricted  in  the  right  to 
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cultivate  land  for  agnotiltural  purposes  in  a  village  to  one  eighth  of  »» 
acre,  though  the  operation  of  such  restriction  may  be  that  the  owner  of 
that  quantity  of  land  may  cultivate  the  whole  of  it,  while  owners  of 
larger  tracts  must  leave  the  L'reater  part  of  them  uncultivated,  is  not  in 
conflict  with  the  constitution  of  South  Carolina,  declaring  "  that  no  per- 
son shall  be  subject  in  law  to  any  other  restraint  or  disqualification  in 
regard  to  personal  rights  than  such  as  are  laid  upon  others  nnder  like 
circumstances  ";  nor  with  that  portion  of  the  fourteenth  amendment  to 
the  constitution  of  the  United  States,  providing  "that  no  state  shall 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws."  The  question  of  equality  is  not  to  be  determined  by  the  number 
of  acres  a  citizen  may  happen  to  own.     Town  Council  ▼.  Pi-esuley,  659. 

4.  Constitutional  Law. — Thb  Looal  CHARAcrrER  of  a  Statute  does  not 
make  it  necessarily  unconstitutional.  The  legislature  must  determine 
whether  particular  rules  shall  extend  to  the  whole  state  and  its  citizens, 
or,  on  the  other  hand,  to  a  subdivision  of  the  state  or  a  single  class  of  citi- 
zens. It  is  sufficient  that  the  statute  applies  equally  to  all  persons  within 
the  territorial  limits  described  in  the  act.  Hence  an  ordinance  restrain* 
ing  the  cultivation  of  lands  for  agricultural  purposes  in  a  municipality  ia 
not  rendered  invalid  by  the  fact  that  such  cultivation  is  not  restricted. 
in  other  municipalities  in  the  same  state.     Town  Ooundl  v.  Preanley,  659. 

6.  Resolution  —  Approval,  What  is  not.  —  If  a  statute  requires  resolu- 
tions of  the  city  council  to  be  approved  and  signed  by  the  mayor,  the 
fact  that  he,  as  presiding  officer,  heard  the  resolution  read,  put  the  mo- 
tion for  its  adoption,  declared  it  adopted,  and  in  fact  approved  it,  and 
signed  and  approved  the  journal  in  which  it  was  entered,  does  not  dis- 
pense with  his  approving  the  resolution  in  the  manner  pointed  out  in  the 
statute.      Whitney  V.  Port  Huron,  291. 

6.  Municipal  Bonds.  —  Purchasers  of  Municipal  Bonds  have  a  Right 

TO  Rklt  upon  the  facts  asserted  or  appearing  on  the  face  of  the  bonds, 
made  by  any  person  or  body  authorized  by  law  to  pass  upon  and  deter* 
mine  such  facts.     Oibba  v.  Sc/iool  District,  295. 

7.  The  Title  of  a  Bona  Fide  Holder  of  a  municipal  bond  cannot  be  de- 

feated by  the  neglect  to  enter  the  order  directing  the  bond  to  be  issued, 
when  the  bond  upon  its  face  declares  that  such  order  has  been  made. 
Oiljbg  V.  School  District,  295. 

8.  Reasonable  Time  to  Investioate  Claims  against.  —  If  the  charter  of 

a  municipal  corporation  provides  that  no  action  shall  be  maintained  on  a 
claim  against  it  unless  presented  to  its  council,  and  a  reasonable  time 
allowed  to  investigate  and  pass  upon  it,  and  the  claim  has  been  presented 
for  more  than  6ve  weeks,  during  which  the  council  has  met  live  time* 
and  has  not  acted  upon  the  claim,  the  claimant  need  not  wait  longer  be- 
fore bringing  suit  thereon.      WIdtney  v.  Port  Huron,  291. 

9.  Persons  Contracting  with  a  Municipal  Corporation  are  Bound  ra 

Know  tub  Limits  of  its  powers,  and  cannot  snstain  an  action  to  recover 
damages  resulting  to  them  from  the  fact  that  they  and  the  officers  of  the 
municipality  misapprehended  its  powers,  and  entered  into  a  contract  for 
the  performance  of  work  which  it  had  no  right  to  do  without  first  mak- 
ing compensation  to  property  owners  injured  thereby.  Matheioson  v. 
Orand  Rapids,  299. 

10.  Damages  against,  for  Contracting  without  Authority.  — Damage* 
cannot  be  recovered  by  persons  contracting  with  a  city  to  gra<le  a  street 
in  such  a  manner  that  embankments  must  rest  more  or  less  upon  the 
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lands  of  abatting  owners,  becanse  snch  contractor!  were  delayed  in  th« 
prosecntion  of  their  work  by  an  injunotion  obtained  by  snch  owners. 
The  contractors  were  chargeable  with  knowledge  that  the  law  wonld 
not  permit  the  city  to  thus  injure  private  property,  and  no  canse  of 
action  resulted  to  them  when  such  owners  vindicated  their  rights  in  the 
courts.     McUhewson  v.  Grand  Bapids,  299. 

11.  A  Town  Sergeant  in  Levying  Execution  in  Fayob  of  the  Town 
is  not  performing  a  corporate  function,  nor  acting  aa  its  servant,  and 
therefore  the  town  is  not  answerable  for  his  levying  on  the  property  of  a 
stranger  to  the  writ.     Thomas  v.  Town  of  Cfra/ton,  924. 

12.  Liability  for  Defective  Streets.  —  A  city  must  keep  its  streets  and 
sidewalks  in  good  repair,  so  as  to  prevent  accident  or  injury  to  persons 
or  their  property;  and  when  injury  is  caused  by  the  fault  of  a  mnnici* 
pality  having  previous  knowledge  of  the  bad  condition  of  the  street  or 
lidewalk,  without  any  contributive  act  on  the  part  of  the  party  ln« 
jnred,  whether  by  commission  or  omission,  the  city  is  liable.  Clme  v. 
Crescent  City  R.  R.  Co.  etc.,  187. 

13.  Liability  fob  Negligence  of  Railroad  Using  its  Streitb.  —  A  city 
may  legitimately  grant  to  a  railroad  company  the  privilege  to  build 
tracks  and  run  cars  on  its  streets,  and  may  impose  the  burden  it  owes  of 
keeping  them  in  good  order  and  repair,  so  as  to  avoid  injury,  npon  the 
company;  but  the  imposition  npon  and  acceptance  of  snch  burden  by  the 
company  will  not  relieve  the  city  from  liability,  should  the  company  fail 
to  comply  with  its  obligations,  and,  by  its  negligence,  inflict  injury  upon 
oue  using  due  care  and  not  guilty  of  contributory  neglect.  Li  such  case, 
both  the  city  and  the  company  are  primarily  liable;  and  when  the  city 
is  mulcted,  it  may  recover  against  the  company  in  the  same  action,  if 
both  are  made  parties,  or  in  a  distinct  suit.  Oline  v.  Crtseent  City  R.  R. 
Co.  etc.,  187. 

14.  Negligence  —  Proximate  OAasn. — The  neglect  of  a  dty  to  keep  its 
streets  in  proper  condition  for  safety  does  not  render  it  liable,  when  snch 
negligence  is  the  remote,  but  not  the  proximate,  canse  of  the  injury. 
Cline  V.  Creitcent  City  R.  R.  Co.  etc.,  187. 

16.  Liability  for  DsFEorivB  Highways.  —  A  town  ii  not  liable  for  aa 
injury  to  a  traveler,  caused  by  a  defect  in  a  highway  culvert,  merely  be> 
cause  the  highway  is  so  constructed  that  such  defect  is  likely  to  occur  in 
the  remote  future,  when  such  defect  has  not  existed  for  such  period 
of  time  prior  to  the  injury  as  to  make  the  town  chargeable  with  notice 
thereof,  the  road  having  been  in  good  repair  during  heavy  travel  for 
more  than  a  year  previously,  and  there  being  no  apparent  probability  that 
the  culvert  would  break  down  all  at  once  and  without  previous  warning* 
Roelwfort  v.  fnJiabitanta  of  AUleborough,  221. 

IC  Liability  for  Defective  Highway. — The  fact  that  a  highway  is  so 
constructed  that  it  is  not  likely  to  keep  in  good  condition  for  a  great 
length  of  time  will  not  impose  liability  on  a  town  bonnd  to  keep  it  in 
repair  for  injury  caused  by  the  sudden  softening  of  the  earth  therein, 
of  which  the  town  had  no  notice,  unless  the  danger  was  so  imminent 
as  to  show  a  want  of  reasonable  care  and  diligence  in  guarding  against 
^t  at  the  time  of  the  accident.     Stoddard  v.  Inhabitants  qf  Winchester,  223. 

17.  EviDBNCB*OF  Negligence  in  Rkpaik  of  Streets.  — Li  an  action  to 
recover  for  injuries  received  in  a  public  street,  caused  by  the  sinking 
of  the  road-bed  over  a  defective  sewer-pipe,  evidence  that  the  sewer 
was  constructed  of  a  cheap  grade  of  pipe,  laid  in  soil  which  tended  to 
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eat  it  rapidly,  and  of  which  the  anperintendent  wu  informed  at  th« 
time;  that  a  tew  mouths  before  the  accident,  and  near  the  place  thereof, 
a  depression  in  the  street  over  the  pipe  was  filled  by  the  city,  without 
examination  as  to  its  cause;  that  two  weeks  before  the  aocident,  and 
near  the  place  thereof,  the  city  repaired  a  break  in  the  pipe  by  taking 
up  the  defective  pipe  and  replacing  it  with  a  new  one;  and  that,  npoa 
examination,  the  pipe,  at  the  place  of  the  accident,  aa  well  as  at  the 
other  places  mentioned,  was  found  to  be  in  bad  condition  and  full  of 
holes,  —  should  be  submitted  to  the  jury,  and  is  sufficient  to  support  a 
finding  that  the  city  was  guilty  of  negligence  in  failing  to  use  reasonable 
diligence  to  keep  its  streets  in  repair.     Flenung  v.  Springfield,  268. 

18.  LiABiirrr  tor  Nuisamck  —  Emoroachmknt  or  Wall. — A  city  cannot 
enlarge  its  school-grounds  by  taking  the  land  of  an  auijoining  owner  by 
means  of  an  encroaching  wall  or  fence,  without  first  making  oompenaa* 
tion;  and  if,  by  the  action  of  the  elements,  or  otherwise,  without  the  ad> 
joining  owner's  fault,  the  city's  wall  comes  upon  his  land  and  continues 
there,  it  becomes  a  nuisance  for  which  the  city  is  liable.  Miles  r.  War- 
cuter,  264. 

8«e  CouMTiKa;  Equitt,  6;  Exkoutioit,  2;  Gakiho;  Hoiuoisb;  Lanolobo 
AND  Tenant,  4;  Schools. 

NAMES, 
lOKHTiTT  ot  Namk  Pbima  Facib  Paoor  OF  Identitt  of  Pbbsok.  — Ib  M 
action  upon  a  foreign  judgment,  where  the  name  of  the  defendant  in 
the  record  offered  in  evidence  is  identical  with  that  of  the  defendant  in 
the  action  upon  the  judgment,  this  is  prima  fade  proof  of  identity  of 
person;  and  the  defendant  is  bound,  in  order  to  raise  the  question  of 
identity,  to  allege  and  prove  every  fact  necessary  to  show  that  the  court 
had  no  jurisdiction  of  his  person.     Ritchie  v.  Carpenter,  877* 

NECESSARIEa. 
See  Infants,  7. 

NEGLIGENCE. 

1.  Nboliobncb  is  the  Want  of  Ordinary  Care.  —  Negligence  in  the  conduct 

of  a  tug  is  the  failure  to  use  the  care  ordinarily  used  by  careful  men, 
and  cannot  be  imputed  from  the  failure  to  do  what  is  practically  impos- 
sible.    Montgomery  v.  Muskegon  Booming  Co.,  308. 

2.  Neolioence  cannot  be  Predicated  of  the  Lawful  and  Citstomabt  Use 

of  owner's  premises.     Montgomery  v.  Muskegon  Booming  Co.,  303. 

t.  Liabilitt  of  Owners  of  Steam-craft  for  Fire.  —  It  is  only  when 
want  of  ordinary  care  is  shown  in  the  selection,  care,  and  operation 
of  appliances,  or  in  the  management  of  fires  on  such  craft,  or  where 
the  absence  of  proper  appliances  or  neglect  in  their  management,  or  in 
the  management  of  fires,  can  be  inferred  from  peculiar  circumstances, 
that  those  owning  and  operating  such  craft  can  be  held  liable.  Mont- 
gomery V.  Muskegon  Booming  Co.,  308. 

4.  Lateral  Support  —  Ddtt  to  Give  Notice  of  ExoAVATioir.  —  An  owner 
making  a  reasonable  excavation  on  his  own  land,  and  thereby  causing  in- 
jury  to  an  adjoining  owner's  building,  without  giving  him  previous  notice 
or  without  his  knowledge,  is  liable  in  damages  on  the  ground  of  negli- 
gence in  ezeouting  the  work.     SchuUz  v.  Byers,  435. 
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6.  Cark,  Dkoree  or,  REQurRUT)  of  Person  PKHFORimro  Act  where  Safety 

OF  Public  Isvolvkd.  — A  person  engaged  in  hoisting  a  heavy  safe  in  a 
public  place  where  people  are  constantly  passing  is  bonnd  to  use  snch 
eare  as  the  nature  of  the  employment  and  the  sitnation  and  circum- 
stances require  of  a  prudent  person  experienced  and  skilled  in  sacb  or 
similar  work.  Spokane  Truck  etc  Co.  v.  Hoe/er,  842. 
8.  Iv  A  Father  Buys  an  Air-oun  for  his  Son,  nine  years  of  age,  and 
proYides  him  with  shot  commonly  used  in  snch  a  toy,  charging  him  not 
to  let  other  boys  have  it,  and  the  son  leaYes  it  in  an  outhouse,  where  it 
ii  found  by  another  boy,  ten  years  of  age,  who  is  allowed,  with  the  per- 
mission  of  its  owner's  mother,  to  use  it,  and  it  is  by  the  latter  boy  shot 
off,  and  the  shot  with  which  it  is  loaded  hits  a  man  standing  in  a  public 
■treet  and  destroys  his  eye,  the  father  is  not  chargeable  with  negligence 
in  purchasing  the  gun  and  giving  it  to  his  son,  nor  is  he  answerable, 
for  any  reason,  to  the  person  thus  injured.     Chnddock  v.  Plummer,  283. 

7.  Neolioencb  will  not  in  Any  Case  be  Presumed  from  the  Mere  Fact 

OF  a  Fire,  when  the  testimony  as  to  the  cause  of  the  fire  is  speculative 
or  conjectural,  and  there  is  nothing  tending  to  show  negligence  in  not 
providing  proper  means  for  the  prevention  of  fires  or  in  the  management 
of  apparatus.     Montgomery  v.  Muskegon  Booming  Co.,  308. 

S.  Keolioencb  in  Causing  Fire  by  One  Using  Steam  cannot  bb  Estab« 
LISHBD  when  he  uses  carefully  those  appliances  which  science  and  ingenn* 
ity  have  invented  to  reduce  the  probabilities  of  fire.  Montgomery  r.  Mus- 
kegon Booming  Co.,  308. 

t.  BviDENOB  OF  Subsequent  Acts.  —  When  an  accident  has  happened 
through  the  alleged  negligence  of  a  person,  his  subsequent  acts  in  taking 
additional  precautions  to  prevent  other  accidents  are  not  admissible  in 
evidence  against  him  for  the  purpose  of  showing  that  such  precautions 
were  needed  at  the  time  of  the  accident.  Slunnera  v.  Proprietors  of  Locks 
and  Canals,  226. 

10.  Contributory  Negliobnce  is  a  Want  of  the  Exercise  of  Ordi- 
nary Carb,  which  proximately  causes  the  injury  complained  of.  Cline 
T.  Crescent  CUy  R.  R.  Co.  etc,  187. 

IL  Contributory  Negltoencb,  when  a  Proximatb  Causb  of  Injury, 
bars  the  right  of  recovery.     Cliiie  v.  Crescent  City  B.  R.  Co.  etc,  187. 

12.  Contributory  Negliqencb  of  Parent  Bars  his  Recovery,  but  not  his 
Minor  Child's,  when.  —  Where,  through  the  negligence  of  a  telegraph 
company  in  failing  to  deliver  a  message  sent  to  a  physician  informing 
him  that  a  boy  fifteen  years  old  had  dislocated  his  elbow,  and  asking  him 
to  come  on  the  first  train,  the  physician,  who  could  have  reset  and  saved 
the  arm,  is  prevented  from  coming  to  the  boy's  aid,  and  the  boy's  parent 
■ends  no  further  message  nor  seeks  any  other  surgical  aid  for  nine  days, 
when,  in  the  physician's  opinion,  it  would  have  been  dangerous  to  at- 
tempt to  reset  the  dislocation,  and  the  arm  in  consequence  becomes  stiff 
and  permanently  disabled,  in  an  action  against  the  company  to  recover 
for  the  injury,  the  contributory  negligence  of  the  parent,  in  failing  to 
send  another  message  or  to  secure  assistance  from  some  other  physician, 
will  bar  a  recovery  by  him;  but  such  contributory  ne<;ligence  on  the  part 
*of  the  parent  cannot  be  interposed  as  a  defense  tu  bar  a  recovery  for  the 
benefit  of  the  minor.  The  contributory  negligence  that  precludes  the 
minor's  recovery  must  be  that  of  himself,  and  whether  it  existed  or  not 
it  a  question  for  the  jury  to  decide,  taking  into  consideration  the  age  and 
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situation  of  the  minor,  and  all  other  circnmstaoees  connected  with  the 
cue.      Western  U.  Tel.  Co.  v.  Hoffman,  759. 

13.  NEaLiOBNCE  OF  Landlord  TOWARDS  Tenant's  Servant — Dkfectivb  Ap- 
FLiANUEs  —  Co.vrRiBCTTORT  Neoliobncb  Qukstion  fOR  JuBT.  —  When 
the  owner  of  a  building  leases  part  thereof,  and  contiuuea  to  furnish  his 
tenant  with  steam-power  by  means  of  defective  appliances,  thereby  caus- 
ing injury  to  a  servant  of  snch  tenant,  for  which  the  landlord  is  sned, 
the  question  of  contributory  negligence  on  the  part  of  the  injured  servant 
is  properly  left  to  the  jury  to  decide,  if  the  circumstances  attending  the 
accident  are  sufficiently  developed  in  evidence  to  enable  the  jury  to  pass 
fairly  upon  the  question  of  due  care  on  his  part.     Poor  v.  Sears,  272. 

14.  Evidence  —  Defective  Appliances.  —  In  an  action  against  the  owner  of 
a  building  engaged  in  transmitting  power  to  an  adjoining  building  by 
means  of  shafts  and  pulleys,  evidence  that  a  subsequent  examination  of 
the  broken  shaft  causing  the  injury  sued  for  disclosed  that  it  contained 
dark  streaks,  as  though  there  had  been  a  flaw  or  previous  crack  in  it,  and 
that  rust  extended  from  one  third  to  one  half  way  through  it,  is  admissi- 
ble to  show  negligence  and  want  of  ordinary  care  and  prudence  by  the 
owner  in  it<i  use.     Poor  v.  Sears,  272. 

15.  Evidence — Defective  Appliances. —  In  an  action  against  the  owner  of 
a  building,  engaged  for  a  consideration  in  transmitting  power  to  an  ad- 
joining building  by  means  of  shafts  and  pulleys,  evidence  that  the  shaft 
which  broke  and  caused  the  injury  sued  for  to  a  person  rightfully  on  the 
premises,  and  in  the  exercise  of  due  care,  was  not  sufficiently  supported, 
and  should  have  bad  an  additional  hanger;  that  a  shelf  underneath  it 
would  have  tended  to  afford  protection,  and  was  often  placed  under 
shafts  similarly  located;  and  that  safety  would  have  been  promoted  by  a 
larger  shaft, —  is  admissible  to  show  negligence  and  want  of  ordinary  care 
and  prudence  in  the  use  of  the  shafting  by  the  owner  thereof.  Poor  v. 
Sears,  272. 

16.  Death  —  Release  or  Right  to  Sdk  for  Injuries  Resultiko  in.  — A 
release  of  damages  resulting  from  injuries,  given  by  the  party  injured, 
and  who  but  for  snch  release  might  have  sustained  an  action,  continues 
operative  on  his  subsequent  death  as  a  consequence  of  such  injuries,  and 
precludes  any  recovery  by  his  personal  representative  for  his  death,  or  for 
the  injuries  from  which  it  resulted.     Price  v.  Richmond  etc  R.  R.  Co.,  TOO. 

See  Appeal,  8;  Carriers,  1-3;  CJontracts,  1;  Damages,  4-8;  Landlord 
AND  Tenant,  1-3;  Municipal  Corporations,  12-17;  Physicians  and 
Surgeons,  1;  Pledge;  Railkoads,  15-31;  Salxs^  6,  8;  Tslbobaph 
Companies,  1,  2. 

KEG OTI ABLE  INSTRUMENTS. 

1.  Acceptance,  Difference  between  Action  upon,  and  One  upon  Promise 

TO  Accept.  —  The  difference  between  an  action  upon  an  acceptance  and 
one  upon  a  promise  to  accept  ia,  that  the  former  may  be  brought  by  the 
holder  of  the  bill,  while  the  latter  can  be  maintained  only  by  the  party 
to  whom  the  promise  ia  made.  Henrietta  Nat.  Bank  r.  State  NaL  Bank, 
773. 

2.  Indorsement  with   Enlarged  Liabilitt.  —  The  written  words,  "de- 

mand, notice,  and  protest  waived,  and  payment  guaranteed,"  signed  by 
the  payee  on  the  back  of  a  negotiable  note,  constitute  an  indorsement 
with  an  enlarged  liability.     Buck  r.  Davenport  Sav.  Bank^  392. 


Index.  1023 

A.  Maeir  of  Notb  Patablk  to  Order  ov  Married  Womak  Gitarantees 
HER  Capacitt  to  Ihdorak  It. — The  maker  of  a  promissory  note  payable 
to  the  order  of  a  married  woman  guarantees  her  capacity  to  indorse  and 
transfer  the  same;  and  tiie  fact  that  such  note  ia  community  property 
will  not  aflFeot  the  title  of  a  bona  fide  indorsee  for  value  before  maturity, 
who  has  no  notice  that  it  ia  community  property.  Cantor  v.  Peterson, 
854. 

4.  CoNJxicr  OF  Laws.  —  Though  an  Ikdorsehknt  of  a  note  is  made  in  one 
state^  yet  if  the  indorser  transmits  it  to  another  state  to  be  there  received 
by  the  payee,  and  this  is  done  pursuant  to  an  agreement  made  in  the 
latter  state,  the  obligation  of  the  indorser  ia  to  be  determined  by  the 
law  of  the  state  in  which  the  note  was  received  by  the  payee.  Staples  v. 
NoU,  480. 

See  Checks;  Jvdqhbvts,  29;  Limitations  of  Actions^  4, 5;  Pabtmership, 
2,  8,  6;  Schools,  3;  UauRT. 

NEW  PROMISK 
See  Limitations  of  Actions,  9-B. 

NEW  TRIAL. 
Nbw  Triai.  nr  Equitt  will  be  Granted  when  the  case  cannot  be  intelli- 
gently determined  because  both  parties  have  without  fault  failed  to  in- 
troduce material  evidence.     Turman  v.  BeU,  35. 
See  Judgment,  7,  8;  Trial,  10. 

NOTICE. 

See  AoxNor,  8, 4;  Dkkds,  5;  Judgment,  4-8;  Mortqaobs,  2,  3;  Rial  Prop> 

XRTT;  Sales,  13. 

NUISANOB 

1.  Waters,  iN-ruNcrnoN  to  Restrain  Pollution  of,  when  Granted.  —  An 
owner  of  a  large  tract  of  land  upon  a  small  stream,  who  erects  and  main- 
tains thereon  a  large  feeding-barn,  in  which  he  keeps  several  thousand 
cattle,  and  washes  into  the  stream  the  manure  and  urine,  and  other  foul  and 
deleterious  substances  from  the  cattle,  thereby  fouling  and  polluting  the 
water  of  the  stream,  and  impregnating  it  with  noxious  exhalations,  de- 
structive to  husbandry  and  dangerous  to  health,  will,  at  the  suit  of  an 
adjoining  riparian  proprietor  below  him,  be  restrained  from  continuing 
the  nuisance.  And  the  fact  that  the  plaintiff  might  be  able  at  compara- 
tively small  cost  to  supply  water  to  his  cattle  from  an  independent 
source  cannot  be  considered  in  connection  with  his  right  to  have  the 
stream  uncontaminated.     Barton  v.  Umon  Catile  Co.,  340. 

%  Nuisance,  Continuing,  may  be  Relieved  against  at  Law  or  in  Equitt. 
—  A  continuing  nuisance  caused  by  the  pollution  of  the  waters  of  a 
stream,  and  others  of  a  like  character,  may  be  proceeded  against  either 
at  law  or  in  equity,  at  the  election  of  an  injured  party.  Barton  r.  (Taiom 
C^^Gs.,  340. 

See  Municipal  Corporations,  18. 

OCCUPATION  TAX. 
See  Intsrstatk  Commerce,  4-flL 
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T 
OFFER.  1 

See  Vendor  and  FaRCHAnm,  H 

OFFICE  AND  OFFICER. 
See  Schools,  6,  6;  SBKBira',  L 

OLOGRAPHia 
See  Wills,  2-5. 

OPINIONS. 
See  Witnesses,  1. 

PARENT  AND  CHILD. 

See  Oo-TSKAHor,  8;  Fraudulent  Convetancbs,  6;  Ikyaittb;  Kbouoimoi^ 

6,  12;  SEDuariON. 

PAROL  EVIDENCE. 
See  CoBPORATiONS,  18,  Evidence,  5;  Sales,  3;  Vkhdok  ASTt  Pubohasir^ 

1.2. 

PARTIEa 
A  Oo-DsrEKDAKT  to  a  erosB-compIaiat  mast  be  made  a  party,  or  mnet  appear,. 

before  his  rights  can  be  adjudicated.     Turman  ▼.  BeU,  35. 
See  Attacujunt,  1;  Co-temanct,  6;  Judgments,  3;  Mortoaou,  4^  6;  Par* 

TITION,  1. 

PARTITION. 

1.  Partition,  All  Tenants  in  Common  shoitld  be  Made  Parties  to  Suit 

VOR.  —  Before  partition  of  land  is  ordered,  all  the  tenant*  in  oommon 
thoald  be  brought  before  the  court     Boone  v.  Knox,  767. 

2.  A  Co-tenant  mat  Compel  a  Partition  or  Lands  ov  a  Co-tbkanot, 

though  auother  co-tenant  does  not  desire  it.  Charleston  etc  R.  R.  Oo.  r. 
Leech,  667. 
S.  Co-tenant  may  be  Compelled  to  Secure  a  Partition,  by  a  grantee  to 
whom  be  has  conveyed  an  interest  in  severalty;  and  therefore,  where  » 
eo-tenant  had  given  a  rai'way  company  the  right  to  enter  upon  land  and 
construct  and  maintain  a  railway,  it  was  held  that  the  company  could 
sustain  an  action  against  the  grantor  and  his  co-tenants  to  compel  the 
partition  of  the  land,  for  the  purpose  of  ascertaining  whether  the  portion 
assigned  to  the  grantor  would  embrace  the  lands  over  which  the  right 
of  way  was  granted.     Charleston  etc.  R.  R.  Co.  v.  Leech,  667. 

4.  Co-tknanct. — A  Grantee  from  One  of  Several  Co-tenants  cm  av 

Interest  in  Severalty  in  a  portion  of  the  lands  of  a  co-tenanoy  may 
compel  his  grantor  and  the  other  co-tenants  to  partition  their  lands,  ia 
order  that  it  may  be  ascertained  whether  or  not  the  portion  thus  granted 
will  be  awarded  to  the  grantor,  and  his  grant  thereby  made  effective 
Charleston  etc  R.  R.  Co.  v.  Leech,  667. 

5.  When  a  Co-tenant  has  Conveyed  in  Severalty  a  part  of  the  common 

lands,  a  court  in  decreeing  partition  will  direct  it  to  be  so  made  as  to 
set  apart  to  his  grantee  the  lands  so  conveyed,  if  it  can  be  done  without 
prejudice  to  the  interests  of  his  co-tenants.      Young  v.  Edwartlst  689. 
See  Co-tenancy;  Homestead^  7,  8. 
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PARTNERSHIP. 

1.  Power  of  Attorney  Given  to  a  Partnership  may  be  ezecnted  by  a 

member  of  the  firm.     Frost  r.  Erath  Cattle  Co.,  831. 

2.  Power   of   Partner  to   Bind   Firm   bt    Guakantt.  —  One   who  ac- 

cepts negotiable  paper  bearing  the  indorsement  of  a  firm  as  guarantors 
or  sureties  takes  it  subject  to  the  presumption  that  the  firm  name  was 
not  signed  in  the  usual  course  of  business  of  the  firm,  and  cannot 
recover  on  the  indorsement  alone,  but  must  show  special  authority  to 
make  the  indorsement  on  the  part  of  the  partner  by  whom  the  firm  name 
was  signed,  or  au  authority  to  be  implied  from  the  common  coarse  of 
business  of  the  firm,  or  a  previous  course  of  dealing  between  the  parties, 
or  that  the  indorsement  was  subsequently  adopted  and  acted  npon  by 
the  partnership.     Clarke  v.  Wallace,  636. 

3.  Guaranty   or   Negotiable   Paper    by    Partner.  —  A  member  of  a 

banking  or  other  partnership  has  no  implied  authority,  trithont  the 
consent  of  his  copartners,  to  guarantee  negotiable  paper  in  the  firm 
name  for  the  accommodation  of  a  third  person,  in  consideration  of 
obtaining  security  for  a  firm  debt,  especially  when  the  liability  thus  in- 
curred is  several  times  greater  than  the  debt  secured.  In  such  a  case, 
the  other  partners  will  not  be  bound  by  such  guaranty,  in  the  absence  of 
proof  of  express  authority,  or  authority  implied  from  the  previous  course 
of  business  between  the  parties,  or  that  such  guaranty  was  necessary 
for  carrying  on  the  firm  business  in  the  ordinary  way,  or  that  it  was 
subsequently  ratified  by  the  firm.     Clarke  v.  Wallar*,  636. 

A.  Breach  op  Firm  Contract  by   Individual    Member  —  Evidence  — 

Damages.  —  An  agreement  by  a  partnership  not  to  engage  in  busi- 
ness in  the  same  town  in  opposition  to  its  vendee  is  binding  npon  its 
members  individually;  and  in  an  action  against  one  of  them  for  a  breach 
of  the  contract,  evidence  of  the  amount  of  business  done  by  him  Bubae- 
quently  to  the  breach  is  admissible  as  a  basis  upon  wbich  to  estimate 
damages.      Welsh  v.  Moiria,  801. 

B.  Breach  op  Firm  Contract  by  Individual  Member  —  Injunction.  — 

The  recovery  of  damages  against  a  party  for  breach  of  a  contract 
made  by  a  partnership  of  which  he  was  then  a  member  is  no  ground 
for  refusing  an  injunction  against  a  subsequent  breach  of  such  contract. 
Welsh  V.  Moii-U,  801. 

6.  Partnehship  is  not  Guilty  op  Defrauding  its  Creditors  whbn  It 
Makes  an  Assignment  of  its  property  for  the  benefit  of  all  its  credi- 
tors, among  whom  it  includes  the  holders  of  a  note  executed  by  both 
partners,  though  one  signed  it  simply  as  the  surety  of  the  other.  CitizenM' 
Bank  v.  Williams,  454. 

See  Associations,  1,  2;  Corporations,  14;  Debtor  axd  Gbsditob,  2)  !■• 

SURANCE,  3. 

PASSENGERS. 
8ee  Railroads,  26-3d. 

^  PATENTS. 

See  CoNTRAOTS,  5;  Public  Lands;  Spxcifio  PiBiOBKlvoi^  % 

PAYMENT. 
8e«    Attachment,  6;  Inpants,  1;   Judgment,  29;   Schools,  6;  Scrmvii 
Taxes;  Trusts,  1. 
fM.  Si.  Ekf.,  Vol.  XXVL  -  65 
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PENALTY. 
See  Sherift,  3. 

PERSONAL  JUDGMENTS. 
8e«  Equitt,  1;  Homkstbao,  7. 

PHYSICIANS  AND  SURGEONS. 

1.  ▼■TBRnrART  SuROKON  — Deoreb  OF  Skill  REQaiBED  OF.  —  A  TeterinarjT 
■nrgeon  impliedly  engages  and  ia  bound  to  nse,  in  the  performance  of  bia 
duties  in  his  employment,  such  reasonable  skill,  diligence,  and  attention 
M  may  be  ordinarily  expected  of  careful  and  trustworthy  persons  in  tbak 
profession.  He  does  not  contract  to  use  the  highest  degree  of  skill,  nor 
an  extraordinary  amount  of  diligence,  nor,  in  the  absence  of  special  con> 
tract,  to  effect  a  cure;  and  negligence  cannot  be  implied  from  his  failure 
to  do'sa     Barney  v.  Pinkluim,  389. 

S.  Complaint  Chabgimo  Vbtbrinart  Soroeon  with  Igkobamoi  ob  Want 
OF  Ddb  Cark  must  contain  specific  allegations  stating  such  ignorance  or 
want  of  care,  and  not  leave  it  to  be  deduced  from  mere  inferenoe,  or  the 
OM  of  Tague  and  indefinite  terms.     Barney  v.  Pinkham,  389. 
See  Evidknok,  4;  Neoligenci,  12;  Trial,  6. 

PLEA. 
See  Pleading,  d. 

PLEADING. 

L  Ah  Allboatiov  that  the  Defendant  Willfullt  Left  a  Sfark* 
ARRESTER  opou,  and  allowed  sparks  to  escape  and  set  fire  to  the  plain* 
tiff's  property,  implies  that  the  act  charged  was  done  maliciously. 
Montgomery  v.  Muakegon  Booming  Co.,  308. 

f.  Indefinite  Allegations  in  Pleadings  cannot  b«  corrected  and  made 
more  definite  by  demurrer.  This  can  be  done  only  by  motion.  Deaver 
V.  Bennett,  415. 

S.  Where  Contract  Sued  on  is  Incomplete  in  itself  and  depends  upon 
another  agreement,  the  terms  of  such  agreement,  so  far  as  they  are 
material  to  complete  the  contract  in  suit,  should  be  set  forth  with  appro* 
priate  allegations;  and  if  a  waiver  is  also  relied  upon,  it  should  be 
pleaded  as  an  excuse  for  non-performance  by  the  plaintiff  Freeland  v. 
Ritt,  244. 

4.  Dbhdrrer,  when  Fdll  Contract  is  not  Shown  bt  the  Complaint. 
—  If  the  declaration  sets  out  a  contract  in  full,  which  refers  to  plans, 
specifications,  and  profiles  of  work  to  be  done,  but  the  declaration  omits 
such  specifications,  the  defendant  may  attach  them  to  his  demurrer,  so 
that  the  whole  contract  may  be  before  the  court.  Mathewaon  r.  Orand 
Bapids,  299. 

1,  Answer  will  be  Liberally  Construed  after  Vbrdiot.  £eel$  t. 
Flynn,2ol. 

C  Pleas  to  Jcrisdiction  uvn  Set  ut  Facts  Tending  to  Show  Waut 
OF  It.  —  Pleas  to  the  jurisdiction  must  be  direct  and  certain,  and  set  np 
the  faoti  which  go  to  show  want  of  it.     RUekie  v.  Carpenter,  877. 

f.  Vabiamce  between  Pleading  and  Proof  Immaterial  when.  —  Where  a 
eomplaint  on  a  foreign  judgment  describes  it  as  rendered  for  costs  in  the 
■am  of  $19.30^  and  the  judgment  offered  in  evidence,  though  similar  in 
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ether  respects  to  tbe  one  pleaded,  was  rendered  for  costs  in  the  sum  of 
$18.30,  the  variance  ia  immaterial,  it  not  appearing  that  the  defendant 
was  misled  thereby.     Ritchie  v.  Carpenter,  877. 

8w  Amskdhent.  —  It  is  not  error  for  the  court  to  grant  leave  to  either  party 
to  amend  his  pleadings  after  exceptions  thereto  have  been  sustained,  and 
after  the  parties  have  announced  that  they  are  ready  for  trial,  if  justic* 
requires  such  amendment,  even  though,  under  the  strict  construction  of 
a  rule  of  court,  the  amendment  could  not  be  allowed.  Radam  t.  Capital 
Microbe  etc  Co.,  78a 

See  Appeal,  5;  Equity,  4;  Intervention;  Limitations  of  AcnoNS,  3,  5; 
Mabbiaqb  and  Diyobce,  2;  MoBTOAGBa,  6;  Phtsicians  and  Susqeons, 
2. 

PLEDGE  —  COLLATERAL  SECURITY. 

1.  A  Plbdobe  or  NoN-NEaoTiABLB  Choses  in  Action  is  Requirbd  to  exercise 

reasonable  care  and  diligence  in  their  collection,  and  is  liable  for  the  face 
value  of  such  choses  if  they  are  lost  by  reason  of  his  inexcusable  default. 
Rumsey  v.  Laidley,  935. 

2.  The  Holder  of  Collateral  Securities  must  Usb  Reasonable  Care 

AND  DiLiQENCE  to  make  them  available,  and  if,  by  negligence,  wrongful 
act,  or  omission  on  his  part,  loss  is  susteiined,  it  must  be  borne  by  him. 
Bwnuen  v.  Laidley,  935. 

See  Corporations,  8,  9;  Railroads,  4fi. 

POLICE  POWER. 
8m  Municipal  Corporations;  Statutml 

POSSESSION. 
See  Adverse  Possession. 

POSTHUMOUS  CHILD. 
See  Wills,  1. 

POWER  OF  ATTORNEY. 
Bee  AoENCT,  5-7;  Partnership,  L 

PREFERENCES. 
See  Fraudulent  Contktancxs,  8. 

PREPONDERANCE  OF  EVIDENCE 
See  Evidbnob,  1;  Insanb  Persons. 

PRESUMPTIONS. 

8m  BoWAAxna;  Deeds,  4;  Evidence,  8;  Judokxnt,  14}  JvBnMR«ttl,  1^ 

Mabtbb  and  Servant,  2;  PABTNEBamr,  2, 

♦  PRINCIPAL  AND  AGKNT. 

See  AoEMCT. 

PRIORITIES. 
8m  Mobtoaobs,  2,  3;  Railroads,  44,  47,  60-5S. 
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PRIVILEGED  COMMUNIOATIONSL 
Sea  Attobmbt  and  Cliknt;  Libkl,  1-8. 

PROBABLE  CAUSE. 
Bee  Maucious  PRosKOXTnoa. 

PROBATE  COURTS. 
8m  Exioutors  and  Adhinistratobs,  3,  6;  Wnxa^  t, 

PROCESS. 

1.  JxTRiSDKTnojf  —  DsFBcnYB  PROCESS.  —  Where  the  copy  of  »  fnitice'e 
original  summons,  served  on  defendant  by  leaving  it  at  his  osnal  place 
of  basineas,  is,  by  mistake,  signed  by  the  constable  serving  it  instead  of 
the  justice  issuing  it,  but  it  contains  the  name  of  the  justice  in  the  in. 
doraement  on  the  copy  served,  a  judgment  on  such  service  is  voidable  ou 
direct  proceeding,  but  is  not  absolutely  void.     Stewari  v.  Bodley,  105. 

S.  Jttdombnts  of  Other  States  —  Return  ow  Seryio  of  Process  Silent 
A8  TO  THE  Stats  in  Which  Service  was  Made.  —  Where,  in  an  action 
in  one  state  against  a  resident  of  another,  the  order  for  service  of  process 
directed  it  to  be  made  upon  defendant  by  publication,  or  by  giving  him 
a  copy  personally,  or  by  leaving  it  at  his  last  or  usual  place  of  abode, 
and  the  return  of  the  officer  showed  a  personal  service  on  defendant, 
without  stating  where  it  was  made,  such  return  does  not  warrant  the  in« 
ference  that  service  was  made  in  the  state  in  which  the  action  was  pend* 
ing.     Rand  v.  Hanson,  210. 

8m  AcnoNS,  3;  Contshft;  Jodoment,  14;  Munioifal  Corfokatione,  11. 

PROFITa 
Sm  Damages,  1-S. 

PROHIBITION. 

PBOEiBrnoK  DOBS  NOT  LiB  WHERE  Remedt  bt  Affbal  Bxistb.  —  The 
writ  of  prohibition  is  an  extraordinary  remedy,  only  to  be  resorted  to  in 
MSM  where  the  usual  and  ordinary  forma  of  remedy  are  insufficient  to 
afford  redress.  It  will  not,  therefore,  lie  to  restrain  courts  having  origi- 
nal jurisdiction  of  all  cases  in  equity  from  issuing  injunctions  in  excess 
of  their  jurisdiction,  when  there  is  a  complete  remedy  by  appeal  from 
any  final  judgment  they  may  render.     State  v.  Jones,  8Sn» 

PROMISSORY  NOTB& 
8m  Usubt. 

PROXIMATE  CAU8R. 
8m  MmnoxFAL  Oorforations,  14;  Nboliobvob,  10^  11|  ^^^"^^ffArn,  16w 

PUBLIC  LANDS. 

MOBTOAOB  OF  HOMESTEAD   BEFORE  ISSUANCB  OF  PATENT.  —  When  a  persOD 

has  done  everything  necessary  under  the  homestead  laws  to  entitle  him 
to  a  patent  for  a  tract  of  public  land,  he  may  mortgage  it  before  the 
patent  therefor  is  issued  to  him,  and  such  mortgage  may  be  enforoed. 
Oilkerson-Sloss  etc  Co.  v.  Forbes,  29. 
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PUBLICATION. 
See  Process;  2. 

QUESTIONS  OP  FACT. 
Am  IxtAsra,  3;  Lxbsi^  8;  Railroads,  22,  30;  Teiai«  1L 

QUIET  TITLE. 
See  Appeal,  12. 

QUO  WARRANTO. 
See  Jurisdiction,  2, 

RAILROADS. 
A.  Railroads  or  Less  Length  than  One  Mile  are  Legal,  if  of  pablio  om 

and  benefit,  and  a  connection  between  two  existing  railroads  may  be  ao- 
complisbed  by  an  independent  corporation  organized  for  that  porpoM. 
National  Docks  etc.  R'y  Co.  v.  State  etc.  R.  R.  Co.,  421. 

2.  CONDEHNATION  OF  CROSSING.  — One  railroad  may  condemn  a  right  of  way 

to  cross  another  which  is  intersected  by  its  route.  After  such  condemoa. 
ation  the  place  of  crossing  remains  in  the  common  use  of  both  roads  for 
the  exercise  of  their  respective  franchises,  and  the  manner  of  crossing 
must  not  be  destructive  of  the  ability  of  the  road  crossed,  to  fully,  fairly, 
and  freely  exercise  its  franchises.  Nathmal  Docks  etc.  R'ff  Co.  v.  State 
etc.  R.  R.  Co.,  421. 

3.  C!oNDBUNATiON  ov  CROSSING.  — One  railroad  in  condemning  a  right  of 

way  to  cross  another  may  determine  by  the  location  of  its  route  how 
and  where  it  will  cross.  National  Dodks  etc,  if  y  Co.  v.  State  etc.  R.  R. 
Co.,  421. 

4.  Condemnation  or  Crossing  bt  Railroad— Damages.  —Where  the  peti« 

tion  for  the  condemnation  of  the  right  to  cross  one  railroad  by  an- 
other  prescribes  the  manner  of  crossing,  the  condemning  company 
will  be  compelled  to  make  compensation  only  for  a  crossing  in  the  man- 
ner  specified;  and  if  such  crossing  is  afterwards  materially  changed,  com* 
pensation  for  the  damage  occasioned  by  such  change  must  be  made. 
National  Docks  etc.  R'y  Co.  v.  State  etc.  R.  R.  Co.,  421. 

5.  Condemnation  op  Crossing  by  Railroad — Damages. — Where  a  peti- 

tion  for  the  condemnation  by  one  railroad  of  a  right  of  way  to  cross 
the  road  of  another  describes  the  exact  manner  of  using  the  right 
of  way  to  be  acquired,  compensation  is  limited  to  such  damages  as 
may  result  from  such  use;  and  it  is  not  presumed,  as  in  case  of  a  gen* 
eral  condemnation,  that  all  damages,  both  present  and  prospective,  in- 
eluding  those  occasioned  by  subsequent  changes  in  the  plan  of  cross, 
ing,  have  been  considered  and  allowed.  NationcU  Docks  etc  R'y  Co.  r. 
State  etc.  R.  R.  Co.,  421. 

a.  Condemnation  op  Crossing  by  Railroad  —  Certiorarl  —  Where  a 
petition  by  one  railroad  for  the  condemnation  of  a  right  to  cross  the 
road  of  another  specifies  the  manner  of  crossing,  the  legality  of  the  pro- 
^posed  plan  may  be  conveniently  and  properly  questioned  before  the 
condemnation  proceeds  only  by  the  supreme  court,  under  its  general 
supervisory  powers,  upon  certiorari.  National  Docks  etc  R^jf  Co,  t.  State 
etc.  R.  R.  Co.,  421. 

7.  Condemnation  op  Crossing   by  Railroad.  —  Ability  to  enjoy  all  its 
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privfleges  and  to  perform  all  its  daties  in  a  proper  and  reasonable  man* 
ner,  being  seonred  to  a  railroad  company  whose  road  is  crossed  by  an- 
other, the  former  mnst,  upon  being  fally  compensated  for  the  right  of 
way,  submit  to  the  necessary  inconvenience  and  damage  which  sach 
crossing  may  occasion.  National  Docka  etc  B'jf  Co.  v.  State  etc  B.  R. 
Co.,  421. 

8.  CONDEMNATION  Of  CroSSINO  BY  RaILBOAD  —  MbASTTBB   OF   DaMAQU.  — 

Where  a  railroad,  in  its  petition  to  condemn  a  right  of  way  across 
another  railroad,  fails  to  define  how  it  will  cross,  bnt  seeks  to  condemn 
the  privilege  of  crossing  generally,  damages  should  be  assessed,  not  oh\y 
for  the  manner  of  crossing  at  present  lawful  and  necessary,  but  also  for 
lawful  changes  in  that  manner  of  crossing  in  the  future.  National  Docks 
etc.  B'y  Co.  v.  State  etc  R.  R.  Co.,  421. 

9.  Condemnation  or  Crossino  bt  Railroad  —  Equitabls  RKauLATioN. — 

Where  one  railroad  acquires  the  right  to  cross  another,  either  generally 
or  specially,  by  condemnation  proceedings,  equity  may  be  invoked,  in. 
case  of  subsequent  conflict  between  such  companies,  to  secure  to  each  thft 
enjoyment  of  its  privileges  in  a  lawful  manner.  National  Docks  etc.  R'y 
Co.  V.  State  etc  R.  R.  Co.,  421. 

10.  Condemnation  or  Crossino  bt  Railsoad  —  Dkhcriptioh. — In  con- 
demnation proceedings  by  one  railroad  company  to  obtain  a  crossing  over 
the  road  of  another,  the  land  sought  to  be  condemned  must  be  within 
the  located  route  of  the  condemning  company,  and  mnst  be  described 
with  such  certainty  as  to  be  capable  of  definite  and  unmistakable  ascer- 
tainment; otherwise  the  proceedings  are  void.  National  Docka  etc  R'y 
Co.  V.  State  etc  R.  R.  Co.,  421. 

11.  Trespass,  Continuing,  Damages  Recoverable  for. — The  building, 

maintaining,  and  operating  of  an  elevated  railway  is,  as  to  lots  abutting 
npon  the  street,  to  the  owners  of  which  no  compensation  has  been  made,  a 
continuing  trespass;  but  in  an  action  at  law  for  the  recovery  of  damages 
for  such  building  and  maintenance,  the  compensation  must  be  limited  to 
the  injuries  suffered  up  to  the  time  of  the  commencement  of  the  action, 
because  the  railway  company  is  under  a  legal  obligation  to  remove  its 
road  and  structures,  and  to  cease  its  trespass,  and  the  law  presumes  it  will 
do  so.     Pappenheim  v.  MetropoUtnn  etc  R'y  Co.,  486. 

12.  Damages  at  Time  of  Condemnation,  when  not  a  Proper  Test.  —  If 

a  railway  corporation  enters  upon  a  street,  and  there  constructs  and 
maintains  a  railway,  by  which  the  value  of  the  property  abutting  on  the 
street  is  depreciated,  and  after  such  depreciation  has  taken  place  com* 
mences  proceedings  for  condemnation,  the  amount  which  it  must  be  re- 
quired to  pay  should  be  determined  by  ascertaining  what  would  be  the 
fair  market  value  of  the  property  at  the  time  of  the  condemnation  with- 
oat  the  railway,  and  deducting  from  that  sum  such  value  with  the  rail- 
road in  existence.     Pappenfieim  v.  Metropolitan  etc  R'y  Co.,  486. 

13.  Purchaser  of  Real  Property  after  the  Construction  in  Front 
THEREOF  of  a  railroad  by  which  it  is  depreciated  in  value  is,  when  pro- 
ceedings are  subsequently  commenced  to  obtain  the  right  to  maintain 
such  railroad,  entitled  in  the  assessment  of  damages  to  have  the  land 
valued  as  if  such  railway  had  not  yet  been  constmcted.  This  assessment 
cannot  be  diminished  by  the  fact  that  because  of  the  existence  of  the 
railroad  when  he  purchased  he  was  able  to  secure  the  property  at  less 
than  its  former  value,  on  account  of  the  depreciation  occurring  while  it 
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was  tbe  property  of  his  vendor,  from  the  constrnction  and  maintenance  of 
the  railroad.     Pappenheim  v.  Metropolitan  etc.  R'y  Co.,  486. 
14.  TRESPAasERs,  Who  ark  not.  —  Travelers  on  City  Streets  Usino 
Tracks  of  Railroad  operating  therein  are  not  treapassers.     Cline  r. 
Crescent  City  R.  R.  Co.,  187. 

16.  Liability  for  Injury  from  Defective  Track  in  Strut.  —  A  railroad 
company  operating  in  the  streets  of  a  city  is  bonnd  to  keep  its  road, 
track,  and  rails  in  proper  order  and  condition  to  prevent  injury  to  trav- 
elers on  the  street,  independent  of  contract  with  the  city  to  that  effect; 
and  it  is  liable  for  an  injury  proximately  caused  by  its  negligence  in  this 
respect,  when  the  party  injured  was  not  guilty  of  contributory  negli« 
gence.     Cline  v.  Crescent  City  R.  R.  Co.,  187. 

18.  Negligence  —  Liability  for  Injury  from  Defectivb  Track  in  Street 
—  Proximate  Cause.  —  A  railroad  company  operating  in  the  streets  of 
a  city  is  liable  for  an  injury  to  a  traveler  by  coming  in  contact  with  a 
loose  rail  and  protruding  spike  in  its  traick,  due  to  its  negligence,  al- 
though  the  negligence  of  the  city  in  leaving  a  dangerous  hole  in  the 
street  may  have  primarily  and  remotely  caused  the  fall  and  accident 
which  resulted  in  the  injury.     Cline  v.  Crescent  City  R.  R.  Co.,  187. 

17.  Neqligenob  —  Warning  at  Crossings.  —  In  the  absence  of  any  statuta 
regulating  the  time  and  manner  of  giving  signals,  the  failure  of  an  en* 
gineer  in  charge  of  a  locomotive  to  ring  the  bell  or  sound  the  whistle, 
on  approaching  the  crossing  of  a  public  highway,  or  a  point  where  the 
public  have  been  habitually  permitted  to  cross,  and  where  the  approach* 
ing  train  is  hidden  from  the  view  of  the  traveler  by  any  obstruction 
allowed  to  be  placed  or  placed  in  any  way  by  the  company,  is  negligence 
on  its  part.     Hinkle  v.  Richmond  etc.  R.  R.  Co.,  581. 

18.  Negligence  —  Warning  at  Whistle- post.  —  When  a  railroad  company 
has  erected  a  whistle-post  at  a  proper  distance  from  a  crossing,  to  notify 
engineers  when  to  give  timely  warning  of  the  approach  of  a  train  to 
persons  using  the  intersecting  highway,  and  the  purpose  of  the  company 
is  known  to  the  public,  so  that  persons  generally  are  led  to  act  on  the 
•apposition  that  a  signal  will  be  given  at  the  post,  it  is  negligence  on 
the  part  of  the  company  if  the  engineer  fails  to  sound  the  whistle  at 
such  post  when  passing  with  a  train.  Hinkle  v.  Richmond  etc  R.  R,  Co., 
681. 

19.  Warning  at  Crossings.  —  Contributory  Negligence.  —  Where  the 
person  injured  would  not  have  ventured  upon  the  railroad  track  at  • 
crossing,  and  would  have  incurred  no  risk  of  a  collision  with  a  passing 
train,  but  for  the  negligence  of  the  engineer  in  failing  to  give  timely 
warning  of  its  approach,  the  company  is  negligent  and  liable  in  damages, 
although  such  person  may  have  been  careless  in  exposing  himself  to  dan* 
ger.     Hinkle  v.  Richmond  etc  R.  R.  Co.,  581. 

10.  Negligence  —  Crossings  —  Duty  to  Look  and  Listen.  —  A  traveler 
must  look  and  listen  before  going  upon  a  railroad  track,  although  it  is  not 
the  hour  when  a  regular  train  is  expected.  He  is,  however,  bound  to 
look  only  when  to  do  so  would  aid  him  in  determining  whether  or  not  » 
train  is  approaching.  In  all  other  respects,  he  has  a  right  to  rely  upon 
^  his  ears.     Hinkle  v.  Richmond  etc.  R.  R.  Co.,  681. 

21.  Crossings  —  Contributory  Negligence.  —  Where  a  traveler  venture* 
upon  a  railroad  track  when  proper  signals  are  given,  and  miscalculates  at 
to  tbe  chances  of  crossing,  the  risk  ia  hia,  unless  some  negligence  can  b« 
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imputed  to  the  company,  which  has  directly  oansed  the  injnty.  JTinUt 
▼.  Richmond  etc.  R.  R.  Co.,  681. 
12.  NsaLiaKNCB,  wubn  a  Qdbstion  for  Jubt.  —  Whea  the  evidence  ia 
conflictiug,  it  is  for  the  jury  to  determine  whether  the  party  injured 
looked  and  listened  for  the  approaching  train  hefore  attempting  to  cross 
the  railroad  track,  and  whether  the  engineer  keeping  a  proper  lookout 
eonld  have  avoided  the  injury  or  diminished  its  danger  by  stopping  or 
slackening  the  speed  of  the  train.    Hinlcle  v.  Richmond  etc.  R.  R.  Co.,  581. 

53.  Neglioencb EviOKNCB  that  soon  after  the  happening  of  an  accident 

to  a  traveler  at  a  railroad  crossing  the  company  pat  it  in  good  repair 
is  admissible  as  tending  to  show  that  the  railway  company  was  under 
obligation  to  keep  it  in  repair.     Hinkle  v.  Richmond  etc  R.  R.  Co.,  681. 

54.  Neouoenoe  —  TcRN-TABLBS. — Where  a  railroad  company  leaves  its 
turn-table  unlocked  and  unguarded  upon  its  own  premises,  near  a  public 
highway,  or  in  an  open  and  exposed  position  near  the  accustomed  or  prob- 
able  place  of  resort  of  children,  it  is  not  liable  to  a  child,  efeven  years  of 
age,  injured  while  at  play  upon  such  turn-table,  and  attracted  there 
without  any  invitation  or  inducement,  express  or  implied,  from  the  com< 
pany.  In  such  case,  the  child  is  a  trespasser,  to  whom  the  company 
does  not  owe  the  duty  of  ordinary  care.  Daniela  v.  New  York  etc  R.  R. 
Co.,  253. 

15.  Contributory  Neolioencb,  Boy  Nine  and  a  Halt  Years  Old  Respon- 
sible FOB,  WHEN.  —  A  boy  nine  and  a  half  years  old,  injured  while  steal- 
ing a  ride  upon  the  foot-board  of  a  switch-engine,  who  is  shown  to  bare 
been  of  ordinary  intelligence,  familiar  with  the  working  of  a  switch-en- 
gine, aware  of  the  danger  of  his  act,  frequently  forbidden  by  his  parents 
to  go  upon  the  cars,  and  several  times  driven  away  from  them  by  the 
employees  of  the  railroad  company,  is  chargeable  with  such  contributory 
negligence  as  will  bar  a  recovery  by  him  for  the  injury.  Oregon  R'p  Ji 
Nov.  Co.  V.  Bgley,  860. 

t6.  Negligence,  Railroad  Company  not  Quilty  of,  when.  —  A  railroad 
company  is  not  negligent  in  failing  to  ascertain  that  a  boy  of  tender 
years  is  stealing  a  ride  on  the  back  foot-board  of  a  switch-engine,  un- 
known to  its  employees,  who  are  shown  to  have  immediately  driven  off 
and  threatened  boys,  whenever  they  saw  them  about  the  cars,  and  to 
have  done  all  they  reasonably  could  be  expected  to  do  to  carry  out  the  in- 
structions of  the  company,  forbidding  boya  to  be  allowed  on  the  track. 
Oregon  R'y  A  Nan.  Co.  v.  EgUy,  860. 

27.  Passengers  —  NEOLiOBNnK. — Although  a  railway  company  has  pro- 
vided a  safe  way  of  egress  from  its  cars,  a  passenger  who  is  ignorant 
thereof  is  not  guilty  of  negligence  if  he  fails  to  ascertain  that  fact  and 
to  avail  himself  of  that  way,  when  he  sees  another  way,  apparently  safe, 
is  fn  general  nse  by  passengers,  with  the  tacit  permission  of  the  railroad 
company.     Mi»»ouri  Pac.  R'y  Co.  T.  Long,  811. 

28.  Passrngbrs  —  Neoligbnoe.  —  Although  a  railway  company  has  pro- 
vided a  safe  exit  from  its  cars,  yet  if  at  the  same  time  there  exists  another 
way  which  it  not  safe,  and  which  is  in  such  general  use  by  its  passen- 
gers as  to  induce  the  belief  that  it  was  provided,  in  part  at  least,  for 
that  purpose,  the  company  is  liable  to  a  passenger  who,  by  taking  tho 
latter  way,  is  injured  in  alighting  from  the  cars,  in  the  absence  of  warn- 
ing by  the  company's  employees  that  there  is  another  and  safer  way 
which  he  is  expected  to  use.     Miiwmri  Pac.  R'y  Co.  v.  Long,  811. 

29.  Passengers  —  Contributory  Neoliobmcs.  —  Where  a  railway  companj 
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lias  provided  a  safe  exit  from  its  cars,  while  another  way  which  is  not 
■afe  exists,  and  is  in  sncb  general  use  by  its  passengers,  with  the  tacit 
consent  of  its  employees,  as  to  induce  the  belief  that  it  is  provided  as  a 
means  of  exit,  a  passenger  who,  in  alighting,  takes  the  latter  way  at 
night,  and  ia  injured  by  stepping  into  an  opening  between  the  cars  and 
the  platform,  is  not  guilty  of  contributory  negligence.  Missouri  Pac.  R'y 
Co.  V.  Long,  81 1. 

SOk  Infants,  CoNTBiBtJTOEt  NBaLiOBNCB  of,  QaBaiioN  o?  Paot.  — The  quas- 
tion  whether  or  not  the  mind  of  a  boy,  ten  years  of  age,  is  sufficiently 
mature  to  make  him  responsible  for  his  coatributory  negligence  is  a 
question  of  fact  for  the  jury,  and  should  not  be  decided  by  the  court  ou 
demurrer,  even  when  the  petition  admits  that  he  had  sufficient  intelli* 
gence  to  contract  for  his  passage,  and  knew  of  the  movements  of  the  traia 
on  which  he  was  a  passenger.     Avey  v.  Oalveston  etc.  R'y  Co.,  809. 

81.  Nkolioence  towako  Minob  Passekqer.  —  Where  a  child,  ten  years  of 
age,  is  compelled,  through  the  negligence  of  a  railroad  conductor,  to 
jump  from  a  train  on  which  he  is  a  passenger,  or  be  carried  past  his 
destination,  hia  contributory  negligence  in  so  jumping  will  not  relieve 
the  company  of  liability,  unless  he  was  of  sufficient  intelligence  to  ba 
responsible  for  hia  own  acts.     Avey  v.  Galveston  etc.  R'y  Co.,  809. 

32.  Right  to  Eject  Person  Who  has  been  Given  Wrong  Ticket 
BY  Mistake,  or  whose  Ticket  has  been  Improperly  Taken  up.  — ^ 
As  between  a  passenger  and  a  conductor,  the  ticket  is  conclusive  evi« 
dence  of  the  psissenger'a  rights,  and  if  it  does  not  entitle  him  to  ride  he 
may  be  ejected  from  the  train  without  giving  him  any  cause  of  action  ia 
tort,  though  the  company,  through  mistake  of  its  agent,  has  given  the 
passenger  a  wrong  ticket,  or  has  taken  up  his  ticket  when  not  entitled 
to  do  so.  In  such  circumstances,  his  remedy  is  by  an  action  on  the  con« 
tract  for  giving  him  a  wrong  ticket,  or  for  wrongfully  taking  up  his 
ticket,  and  not  by  an  action  for  his  wrongful  removal  -from  the  train. 
McKay  v.  Ohio  River  R.  R.  Co.,  913. 

S3.  AcrioN  OT  Trespass  on  the  Case  for  Violently  Ejectino  plain* 
tifif  from  railway  car  cannot  be  sustained  where  the  evidence  shows 
that  no  violence  was  used  toward  him,  and  that  he  merely  got  ofif  the  car 
when  told  by  the  conductor  that  he  must  do  so.  The  plaintiff's  remedy, 
if  any  he  has,  is  by  an  action  on  the  case  in  assumpsit,  based  on  the 
breach  of  the  defendant's  contract  to  carry  him.  McKay  v.  Ohio  Ricer 
R.  R.  Co.,  913. 

84.  Action,  whether  Ex  Contractu  or  Ex  Delicto.  —  An  action  should  be 
regarded  as  in  trespass  on  the  case,  and  not  in  assumpsit,  where  the  dec* 
laration,  after  setting  out  a  contract  for  the  transportation  of  plaintiff  as 
a  passenger  on  defendant's  cars,  and  that  plaintiff  had  taken  his  seat  in 
one  of  such  cars  as  such  passenger,  that  the  defendant,  disregarding  its 
undertaking,  did  not  convey  plaintiff  as  it  agreed  to  do,  but  instead 
thereof  violently  and  with  force  ejected  him  from  the  car,  and  compelled 
him  to  walk  a  long  distance  to  a  hotel,  etc.  McKay  v.  Ohio  River  B.  R. 
Co.,  913. 

85.  Railway  Corporation  is  not  Liable  for  the  Act  of  a  Ticket  Aqbnt 
in  directing  the  arrest  of  a  person  from  whom  such  agent  had  received 
for  tickets  a  bill  believed  by  him  to  be  counterfeit,  where  he  acted  at  the 
suggestion  of  a  police-officer,  and  for  the  purpose  of  apprehending  the 
person  whom  he  believed  to  be  engaged  in  the  commission  of  a  crime. 
It  was  not  within  the  line  of  his  duty  to  receive  money  which  he  be* 
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lieved  to  ba  counterfeit  and  worthless;  and  in  what  he  (lid  he  acted  ia 
hia  personal  capacity,  and  not  as  the  agent  or  servant  of  the  railway  cor> 
poration.     Mulligan  v.  New  York  etc.  R'y  Co.,  639. 

to.  Slekpino-oab  Company's  Liability  for  Passenger's  Apparel  Stolen 
FROM  ITS  Car.  —  A  sleeping-car  company,  so  far  as  it  renders  service  a* 
an  innkeeper,  is  subject  to  like  liabilities  and  obligations,  and  is  liable 
for  a  necessary  article  of  wearing  a[tparel  belonging  to  a  passenger  in  its 
car,  which  was  placed  in  the  care  of  its  employees,  and  was  stolea 
from  the  car,  without  any  negligence  on  the  part  of  the  passenger.  Pull- 
man  ele.  Co.  v.  Loioe,  325. 

87.  Local  Agent  of  Railway  Company  not  Presumed  to  have  Authority 
TO  Ratify  Tort  of  its  Servant.  —  A  local  agent  or  subordinate  employee 
of  a  railway  company  is  not  presumed  to  have  authority  to  ratify  the 
torts  of  its  servants,  in  the  absence  of  proof  to  that  effect.  Qui/  etc.  B'y 
Co.  V.  Heed,  749. 

58.  Ratification  by  Railway  Company  of  its  Servant's  Tort,  What  Neces- 
sary TO  Constitute.  —  To  prove  the  ratification  by  a  railway  company 
of  the  wrongful  act  of  its  servant,  the  adoption  or  confirmation  of  such 
act  must  be  shown  to  be  by  some  chief  officer,  vice-principal,  or  alter  ego 
of  the  company,  who  must  be  proved  to  possess  under  and  for  the  com- 
pany sufficient  authority  and  discretion  to  act  and  speak  for  the  company 
aa  if  it  were  bodily  present  in  the  persons  of  its  managers,  speaking  and 
acting  for  itself  and  on  its  own  responsibility.  Oul/ete.  R'y  Co.  v.  Reed, 
749. 

59.  Railway  Company  Liable  for  Actual,  but  not  Exemplary,  Damages, 
WHEN.  —  Where  the  yard-master  of  a  railway  company  throws  carcasses 
of  dead  cattle  into  a  bayou  near  the  plaintiff 's  residence,  thereby  pollut- 
ing the  water  and  atmosphere,  the  railway  company  will  be  liable  to  the 
plaintiff  for  the  actual  damages  sustained  by  him  by  reason  of  the  wrong* 
f ul  act  of  its  yard-master,  but  not  for  exemplary  damages,  in  the  absence 
of  proof  of  authority  or  ratification.     Oulfetc  R'y  Co.  v.  Retd,  749. 

40.  Risks  Assumed  by  Employee  —  Unblocked  Frogs. — Where  an  em- 
ployee enters  the  service  of  a  railway  company,  knowing  that  it  uses 
nothing  but  unblocked  frogs,  he  assumes  the  risks  incident  to  their  use, 
and  cannot  recover  for  an  injury  therefrom,  although  the  duty  of  rea- 
sonable care  would  require  the  company  to  substitute  blocked  for  un- 
blocked frogs,  to  promote  the  safety  of  its  employees.  St.  Louis  etc.  R'jf 
Co.  V.  Davit,  48. 

4L  Assumption  of  Risks  by  Employees.  —  An  employee  accepting  ser- 
vice on  a  railway,  with  knowledge  of  the  character  and  position  of 
structures  from  which  he  is  liable  to  receive  injury,  cannot  call  upon  his 
employer  to  make  alteratiois  to  secure  his  greater  safety,  nor  to  respond 
in  damages  for  injuries  received  from  his  want  of  care  while  passing 
nnder  or  through  such  structures.  Williamson  v.  Newport  Neum  Co., 
927. 

42.  Liability  for  Defective  Machinery.  —  When  a  railway  employee  is 
injured  while  using  a  draw-head  which  has  a  patent  structural  defect,  he 
is  entitled  to  recover  without  proof  that  the  company  had  notice  of  such 
defect;  but  if  the  defect  has  occurred  so  recently  as  to  exist  in  spite  of 
all  proper  care  on  the  part  of  the  company,  the  employee  is  not  entitled 
to  recover.     St.  Louis  etc  R'y  Co.  v.  Davit,  48. 

48.  If  a  Bridge  or  Tunnel  through  which  a  brakeman  must  pass  is  to» 
low  to  permit  hia  passage  in  safety  while  standing  upright  on  the  car» 
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ind  he  b  wmmed  of  this  fact  at  or  before  he  entered  into  the  service  of 
the  corporation,  he  cannot  recover  damages  because  of  injuries  inflicted 
upon  him  by  such  bridge  or  tunnel  by  hia  coming  into  contact  with  it 
when  standing  upright  on  the  car.     Williamson  v.  Newport  News  Co.,  921. 

4A,  Railways,  Insolvent  —  Pkioritt  Allowed  to  Claim  that  has  Ac- 
crued More  than  Six  Months  before  Appointment  of  Receiver, 
WHEN.  — Where  there  is  nothing  to  show  laches  on  the  part  of  the 
elaimant,  a  claim  for  coal  furnished  to  a  railroad  company  is  entitled 
to  priority,  although  it  did  not  accrue  within  six  months  before  the  ap- 
pointment of  a  receiver.     Mcllhenny  v.  Binz,  705. 

45.  pLEDnB  OF  Earnings  of  Railroad  Invalid,  when.  —  Where  notes  are 
given  by  a  railroad  company  for  money  borrowed  by  it  to  pay  interest 
on  its  bonds,  each  containing  a  stipulation  that  "  three  quarters  of  the  gross 
earnings  of  the  road  from  date  is  pledged  in  liquidation  of  this  note," 
such  stipulation  has  no  legal  effect,  the  holder  of  the  notes  has  no  claim 
upon  the  gross  earnings  of  the  road,  and  the  notes  have  no  priority  over 
the  bonded  debt  of  the  road.     Mcllhenny  v.  Binz,  705. 

4A,  Waiver  of  Right  to  Prioritt,  Taking  Additional  Secpritt  not, 
WHEN.  —  Where  the  holder  of  claims  against  a  railway  company  tat 
wages  takes  notes  of  the  company  indorsed  by  its  president,  but  withoat 
intending  to  weiive  his  right  to  priority  of  payment,  the  taking  of  such 
notes  is  not  a  waiver  of  his  right.     MclUienny  v.  Bim,  705. 

47.  Assignment  of  Claims  fob  Wages  does  not  Destrot  Right  to  Prior- 
itt OF  Payment.  —  Where  an  arrangement  is  made  with  a  railroad  com- 
pany, whereby  a  sufficient  amount  of  the  wages  of  its  laborers  is  retained 
by  the  company  to  pay  their  board,  the  claims  of  the  boarding-house 
keepers  for  such  amount  are  to  be  treated  as  claims  originally  due  la- 
borers, and  duly  assigned  to  the  holders,  and  their  assignment  does  not 
destroy  their  right  to  priority.     Mcllhenny  v.  Binz,  705. 

48.  Railways,  Insolvent  —  Statutory  Liens,  Claims  having,  Entttlid 
to  Priority,  when.  — Claimants  having  statutory  liens  against  a  railroad 
for  labor  performed  in  its  construction,  operation,  and  maintenance,  who, 
before  such  liens  expire,  are  prevented  from  enforcing  them  by  the  ap- 
pointment of  a  receiver,  will  not  be  denied  the  priority  to  which  they  are 
entitled,  merely  because  their  claims  accrued  more  than  six  months  be- 
fore the  appointment  of  the  receiver,  notwithstanding  the  court  has 
made  a  provisional  order  prescribing  six  mouths  as  the  limit  of  time 
within  which  claims  to  be  entitled  to  priority  must  have  accrued.  Mc' 
Ithenny  v.  Binz,  705. 

49.  Railways,  Insolvent  —  Fund  Diverted  in  Derogation  of  Rights  of 
Those  EIntitled  to  It  must  bb  Restored.  —  Where  the  net  earnings  of 
an  insolvent  railroad  in  the  hands  of  a  receiver  sufficient  to  pay  all  the 
preferred  claims  have  been  appropriated  to  the  making  of  betterments 
upon  the  property  and  to  the  payment  of  interest  upon  the  bonds,  this 
diversion  being  in  derogation  of  the  rights  of  those  entitled  to  the  fund, 
the  court  should  restore  the  fund  from  the  proceeds  of  the  sale  of  the 
mortgaged  property.     McIUienny  v.  Binz,  705. 

M.  Railways,  Insolvent  —  Construction  Claijis  Entitled  to  PRioRrrT, 
WHEN.  —  Claims  for  construction  of  a  railroad  are  not,  as  a  general  rule, 
'  allowed  priority  over  mortgage  debts  of  the  company,  unless  the  work 
was  done  or  the  material  furnished  in  pursuance  of  an  order  of  the  court; 
but  there  may  be  construction  claims  that  appeal  as  strongly  to  the  con- 
science of  a  court  of  equity  as  the  debts  commonly  known  as  operating 
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•xpensea;  and  when  mortgages  are  executed  apon  an  nnfinished  road,  and 
they  show  upon  their  face  that  it  was  contemplated  that  the  work  of  con- 
struction should  he  prosecuted  to  completion,  and  when  the  mortgages 
attach  to  the  new  road  as  fast  as  it  is  finished,  the  new  road  should  b« 
oonsidered  a  useful  improvement;  and  if  the  road  be  put  into  the  hands 
of  a  receiver  before  the  work  and  materials  are  paid  for,  holders  of  the 
claims  for  such  work  and  material  should  be  paid  from  the  net  income  of 
the  road  while  under  the  control  of  the  oourt,  if  there  be  a  fund  on  hand 
that  can  be  applied  to  such  payment,  and  they  have  not  been  guilty  of 
any  laches.     Mcllhenny  v.  Biivz,  705. 

8L  Kail  WATS,  Insolvent  —  OpEEA'nNO  Exfkvsks  or. — Priority  In  pay- 
ment  is  generally  conceded  to  claims  for  the  operating  expenses  of  aa 
insolvent  railway  in  the  hands  of  a  receiver  over  the  mortgage  debts  of 
the  company.     Mcllhenny  v.  Binz,  705. 

92.  Railways,  Insolvent  —  In  Hands  or  Reokiver,  Claims  hayino  Pb>* 
OEDBNCB  OVEB  MoRTGAQES.  — lu  the  settlement  and  distribution  of  the 
assets  of  an  insolvent  railway  company  which  has  been  placed  in  the 
hands  of  a  receiver,  priority  of  payment  is  allowed  to  certain  olaims 
over  the  mortgage  debts,  and  creditors  who  have  labored,  furnished  sup- 
plies, made  repairs  or  useful  improvements  in  the  operation,  mainte- 
nance, and  betterment  of  the  railway,  and  who  have  been  suddenly 
deprived  of  their  remedies  at  law  by  the  appointment  of  a  receiver,  are 
entitled  to  the  equitable  consideration  of  the  court  in  the  distribution  of 
the  assets  of  the  company,  and  to  priority  in  pa"ment  from  the  net 
income  of  the  property  while  in  the  hands  of  the  court.  Mcllhenny  v. 
Binz,  705. 

53.    StbEBT- RAILWAYS  HAVE  No  PARAMOUNT  RlORTS  OVER  Ol'HER  VkHICLKS 

at  Street-orossinos.  —  At  such  crossings,  the  cars  of  the  street-railways 
have  a  right  to  cross  the  streets,  and  other  vehicles  a  right  to  cross  the 
track  of  the  railway.  Neither  right  is  superior  to  the  other.  The  right 
of  each  must  be  exercised  with  due  regard  to  the  right  of  the  other;  and 
the  right  of  each  must  be  exercised  in  a  reasonable  and  careful  manner, 
so  as  not  to  unreasonably  abridge  or  interfere  with  the  right  of  the  other. 
O'Neil  V.  Dry  Dock  etc  R.  R.  Co.,  512. 
See  Abatement;  Ck)RPORATioNs,  18;  Co-tbnanot,  S,  4;  Counties;  Deeds, 
3;  Interstate  Commerce,  1-3;  Morvoaobs,  1;  Munioipal  Corpora* 
TioNs,  13;  Partition,  3;  Rbcsivbrs;  Trespass,  1,  2;  Watbu  and 
Watercourses. 

RATIFICATION. 
See  Corporations,  17;  Master  and  Servant,  1,  12;  RAiLROAOe,  87,  88. 

REAL  PROPERTY. 

Notice  —  Possession  bt  Grantor  after  Conveyance  as  Notice  or  Equi« 
TIES.  —  Where  a  grantor  who  has  given  a  warranty  deed  continues  in 
open  and  notorious  possession  of  agricultural  land  at  the  time  of  the 
grant,  and  for  a  considerable  time  thereafter  during  crop  season,  subse- 
quent purchasers  are  put  upon  notice  and  under  duty  to  make  inquiries 
as  to  his  rights  and  equities  in  the  land,  unless  he  has,  either  expressly 
or  by  a  recognized  course  of  dealing,  held  out  his  grantee  as  authorised 
to  convey.     Turman  v.  Bell,  36. 

8m  Appeal,  12;  Contracts;  Contempt;  Neoliosnce,  4;  Trusts,  Ij  VkN' 
DOR  AND  Purchaser. 
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REASONABLE  DOUBT. 
See  Insanb  Pebuohs. 

REBUTTAL. 
See  BouMDAKiss;  Tbuj^  7* 

RECEIVERS. 

Rkckiykb  ov  Insolvent  Corporation,  Propib  Pakths  to  Ihstitotb 
Suit  tor  Appointment  or.  — If  a  railway  corporatioa  beoomss  inaol- 
vent,  aDd  a  receivership  is  necessary  for  the  preservation  of  it*  property 
and  the  distribution  of  its  assets  among  its  creditors,  the  direot<w%  as 
trustees  for  the  stockholders  and  creditors,  and  not  the  company  itself, 
vould  seem  to  be  the  proper  parties  to  institute  the  suit  for  th«  appoint* 
ment  of  a  receiver.     Mcllhenny  v.  Binz,  705. 

Receiver's  Sale,  Proceeds  of,  mat  be  Ordsbbd  Paid  ok  Fikst-xobsw 
OAGS  Bonds,  when.  —  Where  the  court  decreet  a  aala  by  a  raonrer 
of  the  property  of  an  insolvent  railroad  corporation,  it  may  properly 
provide  that  the  proceeds  of  the  sale,  after  the  expenses  of  the  reeeiver- 
ship,  costs  of  court,  and  of  foreclosure,  and  the  payment  of  snob  claims 
as  have  been  awarded  priority,  shall  be  paid  on  the  first-mortgage  bonds 
given  by  the  company.     McIUienny  v.  Binz,  705. 

Minimum  Bid  fob  Property  Sold  bt  Receiver  mat  b>  Pbxscbibks  bt 
Obdbb  of  Court.  —  The  court  has  power,  in  decreeing  the  sale  by  a  re- 
ceiver of  the  property  of  an  insolvent  railroad  corporation,  to  order  that 
the  sale  shall  not  be  made  for  a  less  price  than  one  named  in  the  decree. 
Such  an  order  may  be  necessary  to  prevent  a  sacrifice  of  the  property. 
Mcllhenny  v.  Binz,  705. 

Salb  bt  —  Rights  of  Purchaser.  —  As  against  the  purchaser  at  a  ralid 
receiver's  sale,  no  lien  can  be  made  to  attach  to  the  property  whiok  did 
not  rest  upon  it  at  the  time  of  the  institution  of  the  suit  ondar  which  the 
■ale  was  made.     Texaa  etc.  B'y  Co.  v.  Lewis,  776. 

See  Attachment,  2-4;  Railroads,  44,  49.  BSL 

RECORDS. 
flee  CoBPOBATioNs,  18;  Evidbnob,  7-9;  NAxn, 

RECOUPMENT. 
See  Sales,  13. 

REGISTRATION. 
See  Deeds,  6. 

RELEASES. 
Bee  Mobtoaobs,  II,  12;  Nbouobbo^  11 

REPEAI* 
See  Statutes,  8. 

RES  JUDICATA. 
See  Ejbofmbnt,  1,  2;  Judombbt,  9,  l^H 

RESCISSION. 
See  Sales,  10. 
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RESIDENCE 

8m  MaRRIAGB  AMD  DlVORO,  7. 

KESTRAINT  OP  TRADE. 

See  COMTBAOTS,  6. 

RESTRICTIONS. 
See  CoT>KAin:si,  1,  2. 

REVIEW. 
See  Appeal. 

REVIVAL. 
See  Abatbhbmt. 

REVOCATION. 
See  Trusts,  S, 

RIOT -UNLAWFUL  ASSEMBLY. 

1.  UtTLAwwuiM  Assembly  at  the  CJommon  Law  was  a  DisTtrBBAKoi  o»  thi 
Peace  by  persona  assembling  together  with  an  intention  to  do  a  thing 
which,  if  executed,  would  make  them  rioters,  but  neither  executing  it 
nor  making  a  motion  towards  its  execution.     People  v.  Mott,  458. 

%  Umijiwful  Assekblt  —  Nchbeb  of  Persons  Who  must  PARTicrPATE 
THXRSIK.  —  The  offense  of  an  unlawful  assembly  ean  be  committed 
only  when  there  is  a  concert  of  three  or  more  persons  who  unite  in  an 
attempt  or  in  a  threat  to  do  one  or  more  of  the  things  specified  in  the 
statute.     People  t.  Moat,  458. 

&   UhLAWTUL  AsSElfBLT  —  THREATS,  WhO  MAT  BE  DeEMED  TO  PaRTIOEPATB 

III.  —  Persons  may  be  regarded  as  participating  in  a  threat  made  by 
another  though  they  did  not  utter  or  repeat  the  words  used  by  him,  if 
they  were  present  and  under  the  influence  of  similar  sentiments,  and 
by  their  conduct  assented  to  and  adopted  his  language  as  their  own. 
People  ▼.  Mont,  458. 

4.  UMLAwruL  Assembly. — The  Threats  Necessary  to  the  Ck)MMissioir  of 
the  crime  of  unlawful  assembly  may  relate  to  acts  to  be  performed  at 
■ome  future  time,  when  affairs  shall  be  ripe  for  their  performance.  Peih 
pie  T.  Mo$t,  458. 

A,  UvLAWTUL  Assembly.  —  Threats  of  Violence  aoaimbt  Pebeoits  Resi- 
dbkts  or  Another  State  are  within  the  statute  of  New  York  defining 
the  offense  of  unlawful  assembly.    People  v.  Most,  458. 

t.  Etidemos  —  Anarchists.  —  Evidence  that  Persons  Assembled  at  a 
Mebtino  were  Anarchists  is  competent  to  aid  the  jury  in  determin- 
ing whether  such  meeting  joined  in  threats  made  by  defendant^  who  WM 
cue  of  the  speakers  thereat     People  v.  Most,  458. 

RIPARIAN  RIGHTS. 
See  Waters  and  Waterooureb. 

RISKS. 
8m  Master  and  Servant,  3-10;  Railroads,  40,  41. 
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SALEa 

Whsk  th>  Sttbjbot  ow  a  Salb  is  mot  nr  Existbnoi  st  th«  time  of 
the  contract,  the  agreement  that  it  shall,  when  existing,  possess  certain 
qualities  is  not  a  mere  warranty,  but  is  a  condition  the  performance  of 
which  is  precedent  to  any  obligation  upon  the  vendee  under  the  oon* 
tract.     American  Bronze  Co.  v.  Gillette,  286. 

Title  to  Matbeial  fob  Building  to  bk  Erected  on  Land  of  Pcrchaskb 
VssTs,  WHEN.  —  The  rule  in  relation  to  acts  necessary  to  pass  title  to  the 
purchaser  of  goods  ordered  to  be  manufactured  is  applicable  only  to  con* 
tracts  relating  to  personal  property  in  the  possession  of  the  maaufacturer, 
but  is  not  applicable  to  contracts  for  the  construction  of  houses  upon  land 
owned  or  controlled  by  the  purchaser.  If  a  party  contracts,  out  of  his 
own  material,  to  construct  a  house  upon  the  lot  of  another,  the  legal  title 
to  the  material  will  remain  in  the  contractor,  and  will  be  liable  to  seizure 
and  sale  for  his  debts,  subject  to  such  equities  as  may  exist  in  favor  of 
others;  but  if  he  contracts  to  sell  to  the  owner  of  the  lot  the  material  for 
the  house,  and  also  to  construct  the  house,  intending  that  the  property 
in  the  material  shall  be  in  the  owner  and  at  his  risk  until  the  house  is 
completed,  the  legal  title  to  the  material  will  vest  in  the  owner  of  the 
lot  upon  its  delivery.     Ellis  v.  Bonner,  731. 

Condition  Subsequent  —  Evidence.  —  Where  a  purchaser  from  the  agent 
of  the  vendor  signs  an  unconditional  memorandum  for  the  purchase  of  a 
quantity  of  hops  at  a  certain  price,  with  an  oral  reservation  of  a  condi* 
tion  that  if  it  is  subsequently  discovered  that  the  price  named  is  not  the 
market  price,  there  is  to  be  no  sale,  and  the  vendor  confirms  the  memo- 
randum  of  sale,  after  which  the  purchaser  informs  him  by  letter  that  as 
the  agent  misrepresented  the  market  price,  the  hops  will  not  be  accepted 
unless  a  concession  is  made,  without  mentioning  the  oral  condition,  the 
sale  is  a  present  sale,  and  the  condition  ia  a  condition  subsequent,  parol 
evidence  of  which  is  inadmissible  as  a  defense,  or  to  vary  the  terms  of 
the  memorandum,  in  an  action  to  recover  the  price  of  the  hops  after  a 
refusal  to  accept.     Lilienthal  v.  Suffolk  Brewing  Co.,  234. 

Fbaudulskt  Representation  by  Vendor,  when  No  Dbfensi.  —  Where 
a  vendor  of  hops  fraudulently  states  the  market  price  thereof  to  an  ex- 
perienced prospective  purchaser,  who  says  he  does  not  believe  the  state- 
ment, and  subsequently  signs  an  unconditional  memorandum  for  the  pur- 
chase of  a  certain  quantity  of  hops  at  a  certain  price,  orally  reserving 
the  right,  if  the  price  named  ia  subsequently  found  not  to  be  the  market 
price,  to  disaffirm  the  sale,  it  will  be  presumed  that  he  relied  upon  the 
oral  condition,  and  not  the  fraudulent  statement  of  the  vendor.  Lilien' 
thai  V.  Suffolk  Brewing  Co.,  234. 

Eeooveby  of  Property  Obtainbd  by  Fraud.  — Where  one  induces  an- 
other to  part  with  his  property  by  a  promise  to  pay  cash  for  it  on  the 
■ame  day,  showing  a  check  to  inspire  confidence  in  his  promise,  when  be 
does  not  intend,  at  the  time  of  making  anch  representation,  to  pay  for 
the  property  in  money  at  any  time,  but  intends,  after  thus  getting  pos- 
session, to  credit  its  value  on  a  claim  held  by  him  against  the  owner  or 
oae  of  the  owners,  the  sale  is  fraudulent  and  voidable  at  the  election  of 
■uch  owner,  who  may  maintain  detinue,  and  recover  the  specific  prop- 
erty, or  if  it  cannot  be  found,  he  may  maintain  trover  for  ita  wrongful 
eonveraion,  consummated  by  a  refusal  to  •orrender  it  oa  demand.  Blak» 
T.  Bladder,  566. 
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8.  Vbndor's  Liabilitt  fok  Loss  dubino  Tbansfortatioh  —  Cabrikk 
AS  Aqent  fob  Vkndor.  —  Where  a  vendor  specially  agrees  to  carry 
and  deliver  goods  to  the  purchaser  at  a  specified  place  at  bia  own  ex- 
pense, the  delivery  of  the  goods  on  board  a  vessel  is  a  delivery  to  the 
master  thereof,  merely  as  the  vendor's  agent  or  bailee  to  perform  the 
act  of  delivery  for  him  in  execution  of  his  contract,  and  the  vessel  in 
which  the  goods  are  carried  is  pro  hoe  vice  the  vendor's  vessel;  and  until 
delivery  is  consummated  in  such  manner  as  to  be  effectual  between  the 
vendor  and  the  purchaser,  the  loss  of  the  goods  through  the  negligence 
of  such  master  or  the  condition  of  such  vessel,  or  from  any  other  cause 
not  due  to  the  fault  of  the  purchaser,  must  be  borne  by  the  vendor,  as, 
until  delivery,  the  goods  are  at  his  risk.     McNeal  v.  Braun,  441. 

7.  LlABILI  TY    OF    FURUHAaER    FOB    DbLAT    IN     DELIVERY.  —  Wliere     ft     VCU 

dor  agrees  to  carry  and  deliver  goods  at  his  own  expense,  and  selects  a 
vessel  as  the  carrier,  the  detention  of  such  vessel  beyond  the  lay  day» 
named  in  the  contract  of  affreightment,  or  for  an  unreasonable  time  if 
no  lay  days  are  named,  because  of  the  crowded  condition  of  the  wharf 
selected  by  the  purchaser  for  the  discharge  of  the  goods,  or  for  any  other 
fault  oil  his  part,  will  entitle  the  master  to  discbarge  the  goods  elsewhere, 
and  warehouse  them,  or  to  demurrage  or  reasonable  damages  for  the  de> 
tentiou  of  the  vessel,  but  it  will  not  release  him,  as  the  agent  of  the  ven- 
dor, from  the  duty  of  delivering  the  goods.  McNeal  v.  Braun,  441. 

8.  Vendor's    LiABiLiTy  for   Loss   during  Transportation  —  Rioht   or 

Purchaser  id  Selbot  Plaob  fob  Disohabgino  Goods.  —  Where  a 
vendor  specially  agrees  to  carry  and  deliver  goods  at  his  own  expense, 
and  selects  a  vessel  as  the  carrier,  the  purchaser  has  an  option  t:.  Josig* 
nate  the  wharf  for  discharging  the  goods,  aud  the  master  of  the  vessel 
must  obey  the  purchaser's  directions  in  that  respect,  if  the  optiuu  is  ex- 
ercised in  a  reasonable  time  and  manner.  The  purchaser,  in  exercising 
his  option,  is  bound  to  select  a  wharf  which  is  safe,  as  well  for  the  vessel 
as  for  the  discharge  of  the  goods,  and  if  the  sinking  of  the  vessel  and  the 
loss  of  the  goods  are  caused  by  the  condition  of  the  wharf  selected,  with- 
out the  negligence  of  the  master  or  the  unseaworthy  or  defective  condition 
of  his  vessel,  the  purchaser  must  bear  the  loss.    McNeal  v.  Braun,  441. 

9.  Vendor's   Liability  for  Loss  during    Transportation  —  Purchas- 

er's Right  to  Inspect  and  Remove  Goods.  —  Where  a  vendor  spe- 
cially agrees  to  carry  and  deliver  goods  to  the  purchaser  thereof  at  a 
certain  place  and  at  his  own  expense,  the  purchaser  is  entitled  to  a  rea- 
sonable time,  within  business  hours,  after  their  arrival,  to  inspect  and  ex- 
amine them,  to  ascertain  whether  they  correspond  with  the  invoice,  and 
to  receive  and  remove  them.  During  this  period  the  carrier  remains  the 
agent  of  the  vendor,  and  the  loss  of  the  goods  is  at  the  latter's  risk.  M.c- 
Nealv.  Braun,  441. 

10.  Salb,  Exeoutoby  Contraot  ot.  Right  to  Rescind  Contsaot  on  Mis- 

pkrformanok.  —  If  a  contract  is  to  furnish  a  monument  with  certain 
inscriptions,  and  it  is  furnished  with  one  of  such  inscriptions  omitted, 
the  purchaser  may  for  that  reason  not  only  reject  the  monument,  but 
rescind  the  order,  and  the  vendor  has  not  thereafter  the  right  to  make, 
furnish,  and  require  the  purchaser  to  accept  another  monument  con- 
forming to  the  original  order.    American  Bronze  Co.  v.  OUlette,  386. 

11.  Warranty  in  Sale  of  Goods,  Vendee  not  Bound  to  Inspect  Good» 
before  Using  Them.  —  Where  goods  sold  under  a  warranty  are  defect- 
ive, or  unfit  for  the  use  intended,  the  vendee  has  a  right  to  assume  that 
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fh9j  are  of  the  qnalitv  ordered,  and  need  not  inspect  them  for  the  pur- 
pose of  ascertaining  imperfections  before  nsing  them,  and  if  sued  for  the 
price,  he  may  set  np  a  breach  of  snch  warranty  as  a  counterclaim.  And 
in  such  action  it  is  error  for  the  court  to  charge  the  jury  "  that  if  the 
defendant,  before  using  the  same,  had  an  opportunity  to  inspect  said 
goods,  and  did  not  do  so,  and  if,  upon  such  inspection,  he  could  have 
ascertained  the  defects  claimed,  then  said  defendant  is  not  entitled  to 
any  damages."     Taeoma  Goal  Co.  v.  Bradley,  890. 

12.  Instruction  Hxld  Correct.  —  Where,  in  an  action  to  recover  the  price 
of  brick,  the  defendant  sets  up  a  breach  of  warranty  as  a  counterclaim, 
and  relies  upon  the  fact  that  the  ovens  constructed  out  of  the  brick  fell 
in  as  positive  proof  of  the  unfitness  of  the  brick  for  the  use  for  which 
they  were  sold,  it  is  not  error  to  instruct  the  jury:  "  If  you  believe  from 
the  evidence  that  the  falling  in  of  said  ovens  was  caused  by  a  miscon- 
struction of  the  same,  or  any  defects  in  said  construction  or  material 
used  therein,  other  than  the  goods  involved  in  this  controversy,  or  the 
misuse  of  said  oven  subsequent  to  said  construction,  the  defendant  ia 
not  entitled  to  any  damage  herein."    Taeoma  Coal  Co.  v.  Bradley,  890, 

18.  NoncB  07  Detects  in  Goods  Sold  under  Warranty  meed  not  bs 
OivsN.  —  A  vendee  of  goods  sold  under  a  warranty  may  retain  the 
goods  without  giving  notice  to  the  vendor  of  defects  therein,  and  in  an 
action  by  the  vendor  for  the  purchase  price,  may  plead  breach  of  war- 
ranty for  the  purpose  of  recouping  damages.  Tactyma  Coal  Co.  v.  Bradley^ 
890. 

14.  Burden  or  Proot  or  Warranty  and  its  Breach  on  Party  Alleqino 
Same.  —  When,  in  an  action  for  the  price  of  goods  sold,  the  defendant 
•lieges  a  warranty  and  a  breach  thereof,  the  burden  of  proving  both  ia 
upon  him,  before  he  is  entitled  to  receive  any  benefit  therefrom.  Taeoma 
Coal  Co.  T.  Bradley,  890. 

See  Yeitdor  and  Purohaseb. 

SATISPACnON. 
See  Debtor  and  Creditor,  I;  Judgment,  29. 

SCHOOLS. 

L  Municipal  Bonds  —  Determination  or  Local  Bond^  when  Conclusitb 
IN  Favor  of.  —  If  a  statute  provides  that  whenever  any  school  district 
shall  have  voted  to  borrow  any  sum,  the  district  board  of  such  district 
is  authorized  to  issue  the  bonds  of  such  district,  such  board  is  thereby 
vested  with  authority  to  decide  whether  the  proceedings  to  vote  snoh 
bonds  are  such  as  will  authorize  the  board  to  issue  them;  and  if  they 
issue  such  bonds,  containing  reoitals  showing  them  to  have  been  author- 
ized, this  is  conclusive  in  favor  of  an  innocent  holder.  Oibba  v.  School 
Distinct,  295. 

2.  School  Township  Warrants  Issued  to  pay  for  services  of  teachers  who 

held  no  lawful  certificate  of  qualification  are  without  consideration  and 

void.     Such  persons  cannot  be  employed  to  teach,  under  the  express 

^  terms  of  the  statute.      Ooose  River  Bank  v.  Willow  Lake  School  Township, 

•605. 

S.  Negotiable   Instruments.  —  School   Township  Warrants  are  not 
Negotiable  Instruments,  in  the  sense  that  their  negotiation  or  owner- 
ship by  innocent  purchasers  for  value  will  out  off  defenses.     ChMte  River 
Bank  v.  Willow  Lake  School,  605. 
▲jc.  St.  Bet.,  Vol.  XXVL  -66 
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4.  Void  MmnoirAi.  OoirrKAcr  —  Retentiow  of  Frctts  o».  —  When  a  con- 

tract entered  into  by  a  school  township  for  the  payment  of  achool  money 
is  void  or  prohibited  by  express  declaration  of  statute,  the  retention  by 
snch  municipality  of  the  fruits  of  such  contract  will  not  sobjeot  it  to 
liability,  either  under  such  coutract  or  upon  a  quantum  tneruU.  Ooose 
River  Bank  r.  Willow  Lake  School,  605. 

5.  EsTOPFKL.  —  School  Township  is  not  Kstuppbd  bt  thb  Fauk  Rbprk- 

SBNTATiONS  OF  ITS  OFriCERS  as  to  the  existence  of  facta  authorizing  the 
issuance  of  a  warrant  for  the  payment  of  school  money.  Oooae  River 
Bank  v.  Willow  Lake  School,  605. 
C  Unquaufibd  Scuool-teachbr  or  HIS  AssiONEK  NOT  Entitlkd  to  Com- 
pensation. — One  who  teaches  school  without  a  certificate  of  qualifica- 
tion, in  violation  of  the  express  terms  of  a  statute,  is  not  entitled  to 
eompensation  for  bis  services,  even  though  the  school  officers  have  issued 
a  warrant  therefor.  His  assignee  is  entitled  to  no  greater  rights  than 
Umaelf.     Goose  River  Bank  v.  Willow  Lake  School,  605. 

SEAU 
See  EviDENOS,  7. 

SEED-GRAIN. 
See  Statutks,  (L 

SEDUCTION. 

!•  Dahaqb  for.  — A  Father  may  maintain  hia  action  for  damages  for  tha 
seduction  of  his  minor  daughter,  although  she  is  not  a  member  of  hia 
household,  but  is  in  the  actual  employment  of  another,  enjoying  the 
fruits  of  her  labor  with  her  father's  consent,  if  he  has  not  relinquished, 
past  the  power  to  recall,  hia  right  to  control  her  services.  Simpson  v. 
Orayaon,  62. 

t.  Mkasurb  of  Damages  —  Evidenok  of  Prkvioits  Unohastitt.  — In  an 
action  by  a  father  to  recover  damages  for  the  seduction  of  his  minor 
daughter,  he  is  entitled,  as  master,  to  recover  for  the  loss  of  her  services 
and  her  lying-in  expenses,  and  also,  as  parent,  for  the  shame  and  morti- 
fication which  the  wrong  brings  upon  him  and  his  family  if  his  daughter 
was  previously  chaste;  but  proof  of  her  previous  unchastity  is  admissible 
in  mitigation  of  the  damages  due  him  as  parent;  and  if  it  is  proved  that 
abe  was  notoriously  unchaste  prior  to  defendant's  intercourse  with  her, 
and  had  thereby  disgraced  her  family  to  such  extent  that  defendant's 
conduct  added  nothing  to  her  parent's  suffering,  or  to  the  danger  of  cor- 
rupting the  family's  morals,  no  damages  can  be  awarded  beyond  thoaa 
•ofiered  by  the  father  as  master.     Simpeon  r.  Orayaon,  62. 

SELF-DEFENSK 
See  HoMioxDi,  2,  4. 

SEPARATE  PROPERTY. 

8m  AORNOT,  2}   HOSBAND  AMD   WlF^  H 

SERVANTS. 
See  Master  and  Skrvaki. 
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SET-OFF  —  COUNTERCIvAIM. 
Counterclaim. — Collateral  SEcoRrriEs  having  been  Givkh  to  Secure 
THE  Payment  of  a  debt,  the  amount  thereof  will  be  deducted  from  it, 
where  the  creditor  permitted  them  to  be  lost  by  not  exercising  ordiuarj 
diligence  towards  their  collection.     Rumaey  v.  Lcudley,  93& 

SETTLEMENT. 
See  Trusts,  3. 

SE\'ERALTY. 
See  Partition,  3-S. 

SHERIFFS. 

1.  Indemnitors  ov  an  Officer  who  has  levied  upon  property  not  rabjeot  to 

his  writ  are  jointly  and  severally  liable  as  principals  for  the  original  va.- 
lawful  taking.    Dyett  v.  Hyman,  533. 

2.  Indemnitors,  Liability  of,  not  Limited  by  their  Bond.  — Though  the 

code  of  New  York  gives  indenmitors  of  the  sheriff,  in  the  event  of  suit  be- 
ing brought  against  him,  the  right  to  apply  to  the  court  to  be  substituted 
as  defendants  in  his  place,  it  does  not  limit  their  liability  to  the  amount 
of  their  bond,  nor  otherwise  impair  the  right  of  the  person  injured  by  the 
act  of  the  officer  for  which  he  has  been  indemnified,  to  recover  from  him 
or  his  indemnitors,  either  jointly -or  severally,  fnll  compensation  for  the 
injuries  suffered  from  his  wrongful  act.     Dyett  v.  Hymarit  533. 

3.  Indbmmixors.  — Liability  of  the  Indemnitors  of  a  Sheriff  is  not  Liu* 

ITBD  to  the  amount  of  their  bond,  when  the  party  injured  by  the  unlaw* 
ful  act,  against  the  consequences  of  which  they  agreed  to  indemnify  the 
officer,  elects  to  treat  them  as  having  adopted  and  become  parties  to  his 
wrongful  acts.  The  remedy  is  not  upon  the  bond,  and  recovery  may  there- 
fore  be  had  for  the  full  amount  of  damages  suffered,  whether  it  is  more 
or  less  than  the  penalty  of  the  bond.     Dyett  v.  Hyman,  533. 

4.  Sheriff's  Official  Bond,  Sureties  on,  Liable  for  What  Acts  of  thub 

Principal.  —  Where  the  sheriff  of  a  county  in  the  state  of  Nebraska, 
having  in  his  hands  a  warrant  issued  by  a  justice  of  the  peace  of  that 
county  for  the  arrest  of  a  resident  of  the  state  of  Kansas  on  a  crimi- 
nal charge,  proceeds  to  the  latter  state,  and  there,  by  fraud,  induces 
him  to  submit  to  arrest,  and  then,  without  obtaining  from  the  governor 
of  Kansas  any  warrant  of  extradition,  brings  his  prisoner  into  the  state 
of  Nebraska,  and  wrongfully  and  unlawfully  keeps  him  in  prison  there, 
by  virtue  of  his  office  and  the  warrant  held  by  him,  the  sureties  on  hie 
official  bond  will  be  liable  in  damages  for  so  much  of  the  imprisonment 
as  took  place  within  the  state  of  Nebraska,  although  his  acts  in  Kansas 
were  without  either  the  virtue  of  office  or  the  color  of  office,  for  which 
he  alone,  if  he  had  never  bronght  his  prisoner  to  Nebraska,  would  haT« 
been  liable.     Kendall  r.  Akshire,  367. 

8IGNATURK 
See  Judgment,  10;  Wills,  2-4. 

SLANDER. 
1.  Words  Slanderous  per  Se. — A  false  statement  made  by  <me  e(  an- 
other, that  he  is  a  scoundrel,  a  rogue,  and  a  damned  rascal,  and  that  he 
has  stolen  all  the  property  owned  by  him,  uttered  in  a  public  place  and 
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manner,  !n  the  preaenee  of  by-standers,  ia  alanderons  per  te.  Savok  r 
Scanlan,  200. 

S.  One  Who  Unlawtollt  Interferes  with  thk  Right  of  Axothkr  t» 
enjoy  that  degree  of  reapect,  good- will,  and  aocial  and  business  distinc- 
tion to  which  bis  own  acts  and  hia  social  and  business  habits  entitle  him, 
by  circulating  slanderous  reports,  renders  himself  liable  to  consequential 
damages.     Savok  v.  Seanlan,  200. 

S.  Implied  Malice  Justifying  Kecovkrt  without  Psocr.  —  Malioe  In 
implied  from  the  use  of  opprobrious  epithets  which  are  slanderous  per 
«e;  and  proof  of  special  injury  is  not  necessary  to  a  recovery  of  damageau 
Savoie  v.  Scanlan,  200. 

4.  Both  Damage  and  Malics  may  be  Inferred  from  the  nature  and 

falsity  of  the  words  used,  and  from  the  circumstances  under  whioh  they 
were  nttered,  without  special  proof.     Savoie  v.  Scaulatif  200. 
See  liiBEL. 

SLEEPING-CAR  COMPANIES. 
See  Railroads,  33. 

SOCIETIES. 
See  AssooiATioMa, 

SPECIFIC  PERFORMANCE. 
1*  Contracts  —  When  will  bi  Decreed.  —  Where  the  breach  of  a  eon- 
tract  between  corporations  engaged  in  manufacturing  an  article  from 
material  the  supply  of  which  is  limited  will  resalt  in  depriving  one  of 
ihem  of  its  share  of  sncb  material,  and  cause  a  continuing  injury  to,  and 
possibly  a  destruction  of,  its  business,  it  has  no  adequate  remedy  at 
law  in  damages,  and  is  entitled  to  specific  performance  of  the  contract. 
Oloucester  etc.  Co.  v.  Rtusia  etc  Co.,  214. 

5.  Contracts  —  Failure    of   Consideration  —  Affirmance.  —  Where  a 

contract  to  avoid  competition  and  regulate  prices,  between  corporation* 
manufacturing  fish-glue  under  a  patent  supposed  by  both  of  them  to  be 
valid,  has  for  its  principal  consideration  a  compromise  of  litigation  be* 
tween  them  relating  to  an  infringement  of  such  patent,  a  subsequent 
discovery  of  the  invalidity  of  the  patent,  after  part  performance  of  tha 
contract,  will  not  constitute  such  failure  of  consideration  as  to  defeat  aa 
action  for  specific  performance  thereof,  especially  when  the  contract 
has  been  affirmed  after  the  discovery  of  the  invalidity  of  the  patent. 
Oloucester  etc.  Co.  v.  Russia  etc.  Co.,  214. 

S.  Modified  Contract.  —  When  the  parties  to  a  contract  have  modified  tba 
execution  of  it  in  details  by  common  understanding  and  mutual  consent, 
•pecifio  performance  of  the  modified  contract  may  be  decreed,  if  tha 
fights  of  the  parties  under  it  are  still  clear.  Oloucester  etc.  (7a  t.  Buukt 
etc.  Co.,  214. 

4.  Specific  Terformance  of  a  Personal  Covenant  will  bb  Decreed  if  it 
if  of  such  a  character  and  purpose  that  its  performance  was  what  was 
contemplated  by  the  parties,  and  not  mere  damages  for  its  breach.  There* 
fore,  an  agreement  not  to  erect  fiats  in  a  designated  neighborhood,  be* 
cause  its  breach  cannot  be  compensated  in  damages,  will  be  specifically 
enforced.     Lewis  v,  Oollner,  616. 

0.  Specific  Performance  cannot  be  enforced  in  equity  of  a  parol  contract  for 
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«B  interest  in  land,  unless  sneh  contract  ii  definit*  and  certain  in  all  ita 
part*.     CroideUe  r.  Lamgan,  551. 

See  Contracts,  2,  6. 

STAKE-HOLDER, 
See  WAQBBa, 

STALE  DEMANDS. 
See  Equitt,  4,  6. 

STATES. 

Sf  Chaxtkl  MoBTaAQKS,  4;  Extradition;  Intbbstatb  Comubbob;  Riot, 

5;  Statutbs;  Usdbt. 

STATUTE  OP  FRAUDS. 

flee  CoHTBAcra,  3,  4;  Landlord  and  Tknant,  7;  Licbvsi}  Yivsob  ax9 

Purchaser,  1,  2. 

STATUTE  OF  LIMITATIONS. 
See  LmrrATioifs  or  Actions. 

STATUTES. 

1.  CONSTITOTIONAL  LaW  —  GiVINO  OnB  Person's  PbOPERTT  TO  ANOTHBB.  — 

An  act  of  the  legislature  which  provides  for  the  involuntary  transfer  of 
property  from  one  person  to  another  without  due  process  of  law,  whether 
with  or  without  compensation,  violates  the  principle  of  the  fundamental 
law,  whatever  may  be  the  pretext  upon  which  it  is  founded.  OUman  r. 
Tucker,  464. 

2.  Constitutional  Law — Validating  Void  Execution  Salb. — A  statute 

declaring  that  if  the  title  of  a  grantee  under  an  execution  sale,  or  hia 
assignee,  shall,  for  any  cause  whatsoever,  be  adjudged  null  and  void  in  an 
action  brought  by  the  judgment  debtor,  or  his  assignee,  such  judgment 
shall  have  no  force  or  effect,  nnless,  within  twenty  days  after  its  entry, 
the  plaintiff  shall  pay  to  such  grautee,  or  his  assignee,  the  sum  of  money 
which  was  paid  opoa  the  sale,  with  interest  from  the  time  of  the  sale^ 
including  the  costs  and  expenses  of  the  defendant  in  defending  the  aotioa 
in  which  such  judgment  was  recovered,  and  in  the  event  of  the  plain- 
tiff's  failure  to  pay  such  purchase-money  and  expenses  within  the  time 
specified,  said  title  shall  be  valid  in  such  grantee,  attempts  to  deprive  m 
person  of  property  without  due  process  of  law,  and  is  void.  Oilman  T, 
Tucker,  464. 

3.  Constitutional  Law  —  Depriving  Person  or  Property,  What  is.  —  A 

statute  which  assumes  to  destroy  or  invalidate  a  party's  muniments  of 
title  is  just  as  effective  in  depriving  him  of  his  property  as  one  which  be* 
stows  it  directly  upon  another.     Oilman  v.  Tucker,  464. 

4.  Intekstatb  Couherce  —  Power  or  State  to  Regulate.  — A  state  stat« 

nte  imposing  a  penalty  upon  railroad  companies  for  a  failure  to  ship  freight 
within  five  days,  and  which  operates  alike  upon  freight  to  be  shipped 
outside  as  well  as  inside  the  state,  is  valid,  and  not  unconstitutional,  as 
an  interference  with  the  power  of  the  federal  Congress  to  regulate  coiii> 
merce  between  the  states.  Bagg  v.  Wilmington  etc.  R.  R.  Co.,  569. 
^  Intkrstatb  Commerce  —  Power  or  Statb  to  Rkgulatb. — A  state  stat* 
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at«  which,  without  discriminating,  operates  aniformly  in  aid  of  domestic 
and  interstate  trade  alike,  is  valid,  and  should  be  enforced,  when  the 
federal  Congress  has  not  acted,  or  has  no  power  to  afiPord  so  complete  a 
remedy  for  the  existing  evil  as  the  state  legislature.  Bagg  v.  Wilming- 
ton etc.  R.  R.  Co.,  569. 

6.  CoNSTiTOTiONAL  Law  —  Seed-qraik  Statutk. —  A  statute   authorizing 

counties  to  issue  bonds  to  procure  seed-grain  for  needy  farmers  resident 
therein,  and  providing  for  the  payment  of  such  bonds  by  the  levy  of  a^ 
general  county  tax,  if  necessary,  is  not  invalid  on  the  ground  that  the 
tax  authorized  is  not  for  a  public  purpose,  or  that  such  statute  authorizes 
counties  to  make  donations  or  lend  their  aid  or  credit  to  individuals, 
otherwise  than  for  the  necessary  support  of  the  poor,  and  in  direct  vio- 
lation of  the  express  terms  of  the  state  constitution.  State  r.  Nelton 
County,  609. 

7.  CoNSTiTOTiONAL  IiAW — PoLiCK  PowER.  —  The  legislature,  in  the  exercise  of 

its  discretion,  and  within  the  limits  of  the  county  indebtedness  prescribed 
by  the  state  constitution,  may  clothe  county  commissioners  with  discre- 
tionary  authority  to  make  small  loans,  secured  by  prospective  crops  or 
general  couuty  taxation,  to  those  whose  condition  is  so  impoverished 
and  desperate  as  to  reasonably  justify  the  fear  that,  unless  they  receive 
help  to  enable  them  to  raise  crops,  they  and  their  families  will  become 
a'charge  upon  the  counties  in  which  they  live.  And  it  will  be  presumed 
that,  in  passing  a  statute  for  their  benefit,  the  legislature  acted  upon  the 
fullest  knowledge  of  the  necessities  of  the  situation,  and  it  will  also  be 
presumed,  in  favor  of  the  validity  of  such  statute,  that  it  was  passed  after 
due  deliberation,  and  with  the  clearest  apprehension  of  the  scope  and 
purpose  of  the  language  used  in  the  state  constitution.  StaU  v.  Nelaon 
County,  609. 

8.  Repeal  of  Statute  by  Act  Which  Re-enacts  Provisions  o»  Act  Re. 

PEALED,  Epfect  07.  —  When  a  repealing  act  re-enacts  substantially  the 
provisions  of  the  act  repealed,  the  latter  act  is  not  thereby  destroyed  or 
interrupted  in  its  operation.  Where,  therefore,  a  state  legislature  passes 
an  act  repealing  a  statute  providing  for  the  appointment  of  county  boarde 
of  health,  and  constituting  them  corporations,  but  by  another  section  of 
the  same  act  enacts  substantially  the  provisions  of  the  act  repealed,  the 
repealing  act  must  be  construed  as  an  amendment  of  the  act  repealed, 
and  the  boards  created  under  the  latter  act  are  continued  in  existence 
with  such  modifications  as  are  contained  in  the  former  act.  Forbes  r. 
Board  of  Health,  63. 
Bee  Corporations,  1;  Homestead,  1,  2;  Injunction,  1;  Interstate  Coic* 

MERGE;  LeOISLATURE;  MuMIOXFAL  Ck)RP0RATI0KS,  1-5;  SOHOOLa^  If  i^  4^ 

Trial,  3,  6. 

STOCK  AND  STOCKHOLDERS. 
See  Corporations,  4-14;  Limitations  of  Aoiiohs,  2;  Reoutxrb,  1. 

STREET-RAILROADS. 
See  Railroads,  63. 

STREETS. 
See  Municipal  Corporations,  12. 

SUBCONTRACTOR. 
See  Contracts,  1. 
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SUBROGATION. 
See  MoRTQAQKa,  9. 

SUMMONS. 
See  Prockss,  1. 

SURETYSHIP. 
See  ExEODTOBS  Am>  Administrators,  4-6;  JaDOHUTT,  9;  Pabthuudup,  I^ 

6;  Sheriff,  4. 

SURGEONS. 
See  Phtsicians  and  SuBaEOKs. 

SURVEY. 
See  Boundaries. 

SURVIVAL. 
See  Abatement;  Coybnant,  4. 

TAXES. 

1.  Payment  or  Taxes  is  not  Voluntary  when  made  nnder  protest  to  pre* 

vent  a  tax  sale  then  advertised,  though,  because  of  the  illegality  of  the 
taxes,  the  sale  would  have  been  void,  and  any  cloud  upon  the  title 
resulting  therefrom  might  h&ve  been  removed  by  legal  proceedings. 
Whitney  v.  City  of  Port  Huron,  291. 

2.  Protest  against  Payment,  when  Sufjtioientlt  SpEoma  —  A  receipt 

for  taxes,  across  the  face  of  which  is  written,  "Paid  under  protest,  to 
protect  property  from  being  sold,  and  on  account  of  taxes  being  illegal, " 
establishes  a  protest  sufficiently  specific,  when  the  whole  proceeding  on 
which  the  taxes  were  founded  was  without  jurisdiction  and  void.  Whit* 
ney  v.  City  of  Port  Huron,  291. 
See  Intbrstatb  Commbbob,  4-6;  Vbndob  and  Purqhasbb,  S,  & 

TELEGRAPH  COMPANIES. 

1.  Telegraph  Company  Liable  fob  Mistake  in  TBANSMrmNO  Mbssagb.  — 

A  telegraph  company  is  liable  to  the  sender  of  a  message  for  the  damage* 
sustained  by  him  by  reason  of  its  failure  to  transmit  the  message  cor* 
rectly.  And  a  statute  which  makes  a  telegraph  company  liable  "  for  all 
mistakes  in  transmitting  messages,  made  by  any  person  in  its  employ," 
and  declares  that  it  "shall  not  be  exempted  from  any  such  liability  by 
reason  of  any  clause,  condition,  or  agreement  contained  in  its  printed 
blanks,"  is  reasonable  in  its  requirements,  and  binding  upon  all  telegraph 
companies  in  the  state.     Kemp  v.   Western  U,  TeL  Co.,  363. 

2.  Telegraph  Message  Transmitted  out  of  State,  Liability  fob  Mibtakb 

IS  Transmission.  —  A  telegraph  company  which  undertakes  to  correctlj 
transmit  a  message  to  another  state  is  liable  for  a  breach  of  its  contract, 
*  and  the  sender  of  the  message  may  recover  all  the  damages  he  sustain* 
by  reason  of  such  breach.     Kemp  v.  Wettem  U.  Tel.  Co.,  363. 

3.  Stipulation  Limitino  Liability.  —  A  stipulation  by  a  telegraph  com- 

pany that  it  will  not  be  liable  unless  a  claim  for  damages  is  presented,  in 
writing,  within  sixty  days  from  the  time  the  message  ie  sent  is  reason- 
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al>le,  an<1  will  be  enfnrcecl,  even  thongh  the  company  it  goilty  •(  M^ 
geuce.      WeeUni  Union  Tel.  Co.  v.  Dougherty,  33. 
See  Nkoliqbnck,  1& 

TENANTS  IN  COMMON. 
See  Co-tkmanct;  Pa&tiiiox. 

TESTIMONY. 
See  WrrNEsauL 

THREATS. 
See  Riot,  4;  Trial,  IL. 

TICKETS. 
See  Railroads,  32,  35. 

TORTS. 
See  Actions,  1;  Mastkb  and  Sertaht,  1;  Railsoaim^  SflL 

TOWNSHIP  WARRANTS. 
See  Schools,  2,  3. 

TRADE-MARKS. 

1.  Words  "Microbb  Killer."  employed  in  their  ordinary  aense,  do  nel 
constitute  a  trade-inark,  nor  does  their  employment  by  a  manufacturer 
of  a  patent  medicine  give  him  any  proprietary  right  to  their  exoluair* 
use.     Radam  v.  Capital  Microbe  etc.  Co.,  783. 

S.  Imfringembnt.  —  When  there  is  no  intent  to  defraud,  and  the  labels,  trade* 
mark,  and  packages  are  not  so  similar  as  to  make  them,  one  and  all, 
calculated  to  deceive  purchasers  of  ordinary  caution,  there  can  be  no 
infringement  of  a  trade-mark  by  one  manufacturing  goods  similar  to 
those  for  which  the  trade-mark  is  claimed.  Radam  v.  Capital  Microbe 
etc.  Co.,  783. 

%.  Ikfrinoement.  — General  Claim  for  Damaoks  is  properly  stricken  out 
in  an  action  for  infriiigemeot  of  a  trade-mark,  especially  when  the  proof 
shows  that  there  was  no  infringement  upon  which  damages,  if  specially 
alleged,  could  have  been  predicated.  Radam  r.  Capital  Microbe  etc  Co., 
783. 

4.  iNrRiNOEHEMT. —  EVIDENCE  of  the  identity  of  medicines  is  inadmissible 

to  prove  an  alleged  infringement  of  trade-mark,  unless  it  is  also  shown 
that  the  similarity  in  the  trade-marks  created  the  reputation  of  identity 
in  the  medicines.     Radam  v.  Capital  Microbe  etc  Co.,  783. 

5.  Hearsay  Evidence  is  inadmissible  to  prove  that  purchasers  have  been  de- 

ceived by  an  alleged  infringement  of  a  trade-mark.  If  they  have  been  so 
deceived,  they  must  be  called  to  testify  to  that  fact.  Radam  v.  Capittd 
Microbe  etc.  Co.,  783. 

C  DamagK9  —  Evidence.  —  In  an  action  for  infringement  of  a  trade-mark^ 
evidence  of  loss  by  sales  of  a  rival  medicine  is  inadmissible,  in  the  ab- 
sence of  proof  of  an  infringement.     Radam  v.  Capital  Microbe  etc  Co.,  783. 

7.  Expert  Evidence.  —  Where,  in  an  action  involving  the  question  of  an  in- 
fringement of  a  trade- mark,  the  marks,  labels,  jugs,  and  packaigea  of  the 
contestants,  as  presented  for  sale  in  the  market,  are  before  the  eonrk 
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trying  the  ease  withoat  a  jary,  it  is  within  th«  ^ttrlaea  cf  the  eoort  to 
decide  what  impressioa  woald  l>e  made  by  them  apon  persons  of  ordinary 
intelligence  and  care,  and  expert  evidence  is  inaulmiMiUa  to  dooido  tbo 
qneation.     Badam  t.  Capital  Microbe  etc.  Co.,  TSX 

TRANSFER  OP  STOCK. 
See  CoBPOAATioKs,  IZ-li, 

TRESPASS. 

1.  Tbkspass,  Coittinuiho,  Damaoks  Rscuvkbablb  iob  bt  YxirsKB.  — If  aa 

elevated  railway  is  constructed  and  maintained  in  front  of  a  city  lot, 
interfering  with  the  owner's  easements  of  light,  air,  and  access,  withoat 
making  any  compensation,  whereby  the  market  valae  of  the  property 
is  depreciated,  and  he  afterwards  sells  it,  his  rendee  is  entitled  to 
maintain  suit  to  recover  damages  sustained  during  his  (the  vendee's) 
ownership,  and  to  enjoin  the  further  maintenance  of  the  railroad  nnlesa 
compensation  is  made  for  permanent  loss  and  damage,  and  in  estimating 
the  amount  of  such  permanent  damage,  is  entitled  to  have  the  lot  valued 
as  though  such  road  were  not  yet  in  existence.  In  other  words,  hie 
damages  should  not  be  diminished  by  the  fact  that  the  property  had, 
before  his  purchase,  already  depreciated  in  value  on  account  of  the  rail* 
way,  and  loss  had  thereby  already  resulted  to  his  vendor.  PappenJieim 
V.  Metropolitan  etc.  R'y  Co.,  486. 

2.  Tbespass,  Continuing,  Fixing  Damages  for  Permakknck  o?.  — In  a  suit 

in  equity  to  enjoin  the  continuance  of  a  trespass,  the  court  may  determine 
the  amount  of  damages  which  the  owner  will  sustain  if  the  trespass  shall 
be  permanently  continued,  and  it  may  provide  that  upon  payment  of 
that  sum  the  plaintiff  shall  give  a  deed  or  convey  a  right  to  the  defend* 
ant,  and  it  will  refuse  an  injunction  when  the  defendant  is  willing  to 
pay  upon  receipt  of  a  conveyance.  If  the  case  is  one  in  which  the  de* 
fendant  has  no  right  to  acquire  the  property,  and  the  plaintiff  wishes  to 
stop  further  trespass,  an  injunction  will  issue  without  imposing  on  him 
any  condition  to  convey  when  tendered  the  amount  which  would  com. 
pensate  him  for  the  permanent  continuance  of  the  trespass,  and  the  dam* 
ages  recoverable  will  be  limited  to  the  commencement  of  the  action. 
PappenJieim  v.  Metropolitan  etc  R'y  Co.,  486. 

3.  Burden  of  Proving  Right  to  Recover  Possession  of  Land  on  Plain. 

tiff.  —  In  an  action  of  trespass  to  try  title  to  land,  the  burden  of  showing 
a  right  to  recover  is  upon  the  plaintiff,  and  if  neither  he  nor  the  defendant 
shows  a  right  to  the  possession,  judgment  must  be  rendered  in  favor  of 
the  defendant.     Allen  v.  Long,  735. 
See  Actions,  2;  Animals,  2;  Equity,  2;  Railroads,  II,  14,  24,  S3;  Tbial,  2, 

TRESPASS  TO  TRY  TITLE. 
See  Co-TKNANCT,  6;  Execution,  4;  Tbkspass,  3. 

TRIAL. 

L  CoNSTTrunoNAL  Law.  — The  provision  of  the  constitution  declaring  that 
"a  trial  by  jury,  in  all  cases  in  which  it  has  heretofore  been  used,  sbidl 
remain  inviolate  forever,"  relates  to  the  trial  of  issues  uf  fact  in  civil  cases 
or  criminal  prosecutions,  and  not  to  the  trial  of  issues  in  equity.  Lynch 
V.  Metropolitan  etc.  R'y  Co..  523. 

2.  Assessment  of  Damages  in  Equity.  — In  a  suit  to  enjoin  the  oontinoanot 
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of  acts  of  trespass,  and  to  recover  for  damages  already  inflicted  by  those 
acts,  the  amount  of  snch  damages  does  not  present  an  isane  npon  which 
the  parties  are  entitled  to  a  trial  by  jury.  Lynch  t.  MetropolUan  etc,  B'y 
Oo.,  623. 

t,  VoiB  Dibs,  ExAMixATioif  or  Jubor  xjtojh,  Scopb  ot.  —  The  examination 
of  jurors  npon  their  voir  dire  is  not  to  be  confined  strictly  to  the  ques* 
tions  formulated  in  the  statute,  bat  should  be  varied  and  elaborated  a* 
the  circa  mutances  surrounding  the  juror  under  examination  in  relation 
to  the  case  on  trial  may  seem  to  require,  so  as  to  obtain  a  fair  and  im- 
partial jury  whose  minds  are  free  and  clear  from  all  interest,  bias,  or 
prejudice  that  might  prevent  their  finding  a  just  and  true  verdiot  Pitt' 
der  V.  State,  75. 

4.  Voir  Dibb,  Pkopbr  Qitestion  to  Ask  Jubob  upon  his,  ih  Trial  of 
NsOBO.  —  In  testing  a  juror  upon  his  voir  dire  as  to  his  competency,  etc., 
to  serve  upon  the  trial  of  a  colored  prisoner,  it  is  pertinent  and  proper 
to  ask  him,  "  Could  you  give  the  defendant,  who  is  a  negro,  as  fair  and 
impartial  a  trial  as  you  could  a  white  man,  and  give  him  the  same  ad* 
vantage  and  protection  as  you  would  a  white  man,  npon  the  same  evi- 
dence? "  and  it  is  error  for  the  trial  court  to  refuse  to  allow  such  question 
to  be  propounded  to  the  juror.     Pinder  v.  StcUe,  75. 

I.  EXAMINATIOH  OV  JuBOK  ON  YoiB  DlBS,  BT  WhOH  TO  BB  CONDUCTED. — 
Although  there  is  nothing  in  the  statute  to  prohibit  the  court  from  ex- 
clusively conducting  the  examination  of  jurors  on  the  voir  dire,  it  is  the 
most  convenient  and  better  practice,  having  the  sanction  of  long  and  al- 
most universal  usage,  to  allow  such  examinations  to  be  conducted  by  the 
counsel  in  the  cause,  the  court  judicially  supervising  and  directing  the 
same,  and  taking  part  therein  either  to  supplement  or  to  rectify.  Pinder 
V.  State,  75. 

ft.  Jurisdiction  —  Surqical  Examination  of  Pxbson.  —  In  an  action  for 
personal  injuries,  the  court  has  no  jurisdiction  to  require  plaintiff  to 
submit  to  a  surgical  examination  of  his  person  by  surgeons  appointed 
by  the  court,  with  a  view  of  enabling  them  to  testify  on  the  trial  as  to  the 
existence  of  his  alleged  injuries.     McQuigan  v.  Delaware  etc  B.  R.  Co.,. 

7.  EviDKMCB  Pbopeblt  Excludkd,  but  Renderbd  Competent  by  the  ad- 

mission of  sulisequent  evidence,  must  be  again  ofifered  in  rebuttal,  to 
become  available.     Shinners  v.  Proprietors  of  Locks  and  Canals,  226. 

8.  Dbmubber  to  Evidbncb  admits  all  that  may  be  reasonably  inferred  from 

the  evidence  given  by  the  adverse  party,  and  waives  all  evidence  in  con> 
flict  therewith,  or  the  credibility  of  which  is  impeached,  and  all  inferences 
from  the  evidence  of  the  party  demurring  which  do  not  necessarily  fol> 
low  from  it.      WiUiamson  v.  Newport  News  etc  Co.,  927. 

t.  Requests  for  Instructions.  —  The  judge  may,  in  his  discretion,  refuse 
to  receive  further  requests  for  charges  or  instructions  to  the  jury,  when 
he  ba.s  already  given  the  complaining  litigant  an  opportunity,  and  thie 
opportunity  has  been  made  available  by  asking  for  all  the  charges  which 
the  party  then  thought  proper  to  ask,  and  the  judge  in  the  charge  given 
has  fully  and  fairly  laid  down  the  law  applicable  to  the  facts  of  the  case. 
O'Nal  V.  Drji  Dock  etc  R.  R.  Co.,  612. 

10.  Appellate  pRAcncs.  —  Where  the  charge  of  a  judge  to  the  jury  does  not 
contain  any  erroneous  statement  of  the  law,  but  tends  to  improperly 
bias  the  jury  and  to  influence  their  verdict,  it  may  be  a  ground  in  the  court 
below  to  set  aside  the  verdict  upon  a  motion  for  a  new  trial,  but  it  will 
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not  be  considered  by  the  court  of  appeals  where  it  hai  been  arged  in  the 
court  below  and  the  motion  for  a  new  trial  denied.  Hurlhurt  v.  HurJburtt 
482. 

11  Special  Findings  of  Fact  —  Discbktion. — Where  trial  courts  are 
given  discretionary  power  either  to  give  or  withhold  questions  for  spe- 
cial  findings  of  fact,  a  judgment  will  not  be  reversed  in  the  absence  of 
clear  proof  of  an  abuse  of  such  discretion.  Nebrcuka  etr.  Ins.  Co.  r.  Chria- 
tiensen,  407. 

12.  Threats,  What  are,  whkn  a  Question  toe  thb  Jubt. — Whether 
language  indicating  that  persons  denounced  by  the  speaker  will  suffer 
for  acts  imputed  to  them  by  him  was  used  and  intended  as  a  threat  or 
as  a  mere  prophecy  is  a  question  to  be  determined  by  the  jury.  PeO' 
pk  r.  Moat,  458. 

See  Appeal,  1;  New  Tiual. 

TROVER. 
See  Salis,  fi, 

TRUSTS. 

1.  Judicial  Sales  —  Agreement  to  Hold  in  Trust  for  thb  Debtor.  — 

Where  the  owner  of  real  estate  charged  with  judgment  and  mortgage  lien» 
agrees  in  writing  with  his  judgment  creditor,  that  the  latter  shall  pur- 
chase the  lands  at  a  judicial  sale  soon  to  be  had  to  satisfy  such  liens,  and 
shall  take  and  hold  the  title  for  their  payment,  and  that  when  they  are 
satisfied  the  balance  of  the  real  estate  or  the  proceeds  thereof  shall  be 
reconveyed  to  the  judgment  debtor,  the  contract  is  based  upon  a  snf* 
ficient  consideration,  and  such  judgment  creditor  purchasing  at  the  pro. 
posed  judicial  sale  takes  the  land  charged  with  a  trust,  and  holds  it  a» 
trustee  for  his  judgment  debtor  according  to  the  terms  of  such  contract. 
Carter  V.  Oibson,  381. 

2.  Discharge  OF  Tkustek,  and  Liability  to  Aoooumt. — When  a  trustee  has 

entered  upon  the  execution  of  the  trust,  he  cannot  afterwards  free  himself 
of  its  discharge  by  a  denial  of  its  existence,  and  without  the  consent  of 
the  cestui  que  trust,  unless  by  order  of  court.     Carter  v.  Oibson,  381. 

8.  Voluntary  SErrLEMENT  —  Revocation.  —  A  voluntary  settlement,  com- 
pletely executed,  with  no  power  of  revocation  reserved,  cannot  be  set 
aside,  except  upon  proof  of  mental  incapacity,  mistake,  fraud,  nndue 
influence,  or  the  accomplishment  of  the  purposes  of  the  trust,  or  the 
consent  of  all  parties.  Consequently,  if  a  married  woman  voluntarily 
conveys  her  property  in  trust,  to  place  it  beyond  her  husband's  con- 
trol, with  no  power  of  revocation  reserved,  the  trustee  to  hold  for  her 
during  her  life,  and  upon  her  death  as  she  may  appoint  by  will,  or  in 
default  of  appointment,  to  her  issue,  her  children  have  a  beneficial  in* 
terest  in  the  trust  fund,  and  she  is  not  entitled,  after  divorce,  to  have 
the  trust  revoked  without  her  children's  consent.  Petition  qf  Thurstcnf 
278. 

4,  Trust  Deed.  —  Words  of  Inheritance  are  not  necessary  in  a  conveyanc* 
vesting  property  in  a  trustee,  if  the  purposes  of  the  trust  indicate  that 
•  an  estate  in  fee  was  intended.     Kennedy  v.  OramUng,  676. 

6.  Trust  Deed  Made  to  a  Grantee,  "for  the  Benefit  and  Behoof  of 
the  Grantor's  Wife,"  is  not  presumed  to  be  upon  the  same  trusts  as  are 
set  forth  in  an  antenuptial  trust  deed,  whereby  certain  property  wa» 
vested  in  the  same  trustee.     Kennedy  v.  OramUng,  676. 
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TUG-BOAT. 
See  Nkoliokmck,  U 

TURN-TABLES. 
See  Bailboass,  2L 

ULTRA  VIRES. 
See  (DoBPORATiona,  17. 

UNINCORPORATED  SOGnETOBab 
See  AasooiATiOHt. 

UNLAWFUL  ASSEMBLY. 
See  Riot. 

UNLAWFUL  DETAINER. 
See  FoBCiBLB  Emtkt. 

USURY. 
OoHVTJcrr  of  Laws  —  CoirrRACT,  whbrb  Dbkmkd  to  u  Madi.  — Wbaa  •■ 

agreemeat  to  give  and  accept  a  promissory  note  ia  made  in  the  state 
where  the  payee  residen,  and  it  is  then  drawn  up  paraoant  to  the  agree- 
tnent  and  given  to  the  maker  for  execution,  who  takes  it  to  hia  home  in 
another  state,  where  he  signs  it  and  procures  it  to  be  indorsed  and  trans- 
mitted  to  the  payee  at  the  latter's  place  of  residence,  it  most  be  deemed 
a  contract  of  the  state  wherein  the  latter  resides,  though  it  is  made  pay- 
able  in  the  state  of  the  maker's  residence,  and  if  not  osarions  by  the 
law  of  the  state  where  the  payee  resides,  cannot  be  attacked  for  usary  in 
the  state  in  which  it  is  payable.     Staple*  r.  IfoU,  480. 

VARIANCE. 
See  Pleading,  7. 

VENDOR  AND  PURCHASER. 
E,  Statots  or  Fbauds.  —  A  DBVEcr  in  teb  DssoBiPTioir  or  Bkal  Pbofkstt 

in  a  contract  or  memorandum  of  sale  may  be  supplied  by  evidence  show* 
ing  the  situation  and  surrounding  circumstances  of  the  parties;  and  if 
from  such  evidence  it  is  apparent  that  both  parties  referred  to  the  same 
property,  the  requirements  of  the  statute  of  frauds  are  fulfilled,  and 
parol  evidence  may  be  resorted  to  for  the  purpose  of  designating  the  par- 
ticular piece  of  property  to  which  the  parties  so  referred,  Kennedy  v. 
Oramling,  676. 
S.  Statdtk  of  Frauds  —  Description  of  Rbaltt.  —  If  a  person  in  writing 
offers  another  a  specified  price  for  property,  without  describing  it  other* 
wise  than  by  stating,  in  connection  with  his  offer,  that  if  it  is  accepted, 
deeds  and  papers  should  be  sent  for  examination,  and  if  not  accepted, 
that  he  is  "ready  at  any  time  to  settle  for  the  year's  rent,"  and  the 
owner  responds  that  he  accepts  the  offer  for  his  house,  clear  of  expenses 
of  title,  that  the  taxes  are  paid,  and  that  there  is  one  year's  insurance 
on  the  house  which  he  expects  the  purchaser  to  pay,  and  it  further  ap- 
pears by  parol  evidence  that  the  intending  purchaser  was  a  tenant  as  to 
•  certain  house  and  lot,  the  propodal  and  acceptance  will  b*  considered 
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M  relating  to  the  property  of  which  the  pnrohaaer  wu  raeh  a  tenant, 
and  that  property  being  ascertained,  the  offer  and  acceptance  together 
constitute  a  memorandum  of  sale  containing  a  sufficient  description  to 
satisfy  the  statute  of  fraud.     Kennedy  v.  Oramling,  676. 

&  Offer  must  bk  Accepted  without  Qcalification.  —  If  a  proposal  to 
buy  real  property  for  a  price  specified,  and  no  more,  is  followed  by  an 
acceptance  providing  that  the  property  is  to  be  clear  of  expenses  of  taxes, 
and  that  the  purchaser  is  to  repay  one  year's  insurance  which  has  been 
paid  on  the  property,  this  is  not  an  unqualified  acceptance  of  the  offer, 
and  there  is  no  contract  between  the  parties.  Kennedy  t.  OtxunUng, 
878. 

See  F&AVT>VLMsrt  C!onvetances;  Real  Pbofxbtt;  Sraoino  PuroxifAHCi; 

VERDICT. 
8m  Atfkal,  7,  9,  10;  Dahagbs,  7;  Plsashto,  6;  Tbxai«  I^  ML 

SHIPS  AND  SHIPPmO. 
See  Sales,  6-S. 

VESTED  RIGHTS. 
See  Homestead,  6. 

VETERINARY  SURGEONS. 
See  Physiclans  and  SuBOBOXlk 

VICE-PRINCIPAL. 
Bee  Masteb  and  Sebtakt,  fc 

VOIR  DIRE. 
See  Tbial,  3-5, 

VOLUNTEER. 
See  Masteb  Ain>  Sbbvaht,  IS, 

WAGERS. 
Rbootsrt  tkom  Stake-holdxb.  —  Money  deposited  with  •  Btak«*holdw,  •■ 
a  wager  on  the  result  of  a  borse-race,  can  be  recovered  {rom  him  bj  the 
losing  party  depositing  it,  if  demanded  before  it  has  been  paid  ta  tka  wiaf 
■•r.     Deaver  r.  Bennettt  415. 

WAIVER. 
See  Appeal,  1;  Insixbanos,  6,  8;  "BtMUtao,  %, 

WARRANT. 
See  Schools,  6,  8;  Shxxipf,  i. 

^  WARRANTY. 

lee  Oo-^BNAHOT,  2;  Covenants,  3;  Salb^  1, 11,  11^  IC 

WARRANTY  DEED. 
See  Real  Pbofebtt. 
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WATERS  AND  WATERCOURSES. 
fWJUNCTiON  AOAiNST  OBSTRUCfiON.  —  Where  a  railroad  company,  In  oon* 
structing  its  road  across  a  natural  watercourse,  totally  diverts  the  water 
tbereia  from  the  land  of  an  owner,  where  it  naturally  flowed  prior  to  the 
construction  of  the  road,  such  land-owner  is  entitled  to  a  mandatory  in* 
junction  against  the  company.  Atchison  etc  R,  R,  Co.  v.  Long,  163w 
See  NaiSANOK. 

WILLS. 

1.  CoNSTRCcrriON  or  Instrument  in  Form  ot  Dued.  —  An  instrament  In  th« 

form  of  a  deed,  or  a  contract  for  a  deed,  disclosing  the  intention  of  th« 
maker  respecting  the  posthumous  destination  of  his  property,  and  which 
is  not  to  operate  until  after  his  death,  ia  a  will,  and  may  be  areroked. 
Hcaleton  v.  Reed,  86. 

2.  Sionatdrb.  —  An  Oloorafhic  Wrii'ing,  ( ontaining  testamentary  dispoai^ 

tions,  offered  for  probate  as  a  will,  haviiig  a  caption  beginning  "Testa- 
ment d'Aglae  Armant,"  but  without  any  signature  at  the  end,  is  void  as 
the  will  of  Aglae  Armant,  because  it  does  not  contain  such  signature  as 
is  required  to  an  olographic  will.     Succession  o/ Armani,  183. 

S.  Olooraphio  Will  —  SiaNATURE.  —  Testamentary  dispositions  following 
the  signature  of  an  olographic  will  are  invalid,  although  it  does  not  affect 
the  validity  of  the  will  that  superfluous  or  useless  words  connected  with 
the  signature  follow  it.     Succession  of  Armant,  183. 

4.  Olographic  Will  — Signature.  —  Where  the  name  of  a  testatrix  does 
not  appear  at  the  end  of  a  writing  claimed  to  be  her  will,  but  is  written 
in  the  beginning  thereof,  without  the  distinctive  characteristics  attached 
to  her  signature  to  other  documents  which  she  invariably  signed  at  the 
end,  the  writing  will  fail  as  her  will,  on  the  ground  that  the  name  was 
not  intended  as  a  signature,  and  that,  whether  so  intended  or  not,  it  was 
not  at  the  end  of  the  writing,  as  required  by  law.  Suecession  tf  Armani, 
183. 

0.  FOBMALITIBS  PRESCRIBED  BT  LaW  FOR  EXEOUTIOM  Of  OlOOBAPHIO  WiLLS 

must  be  strictly  observed  or  the  will  is  void.    Succession  qf  Armant,  I8S. 
See  Trusts,  3,  4. 

WITNESSES. 

1.  EviDBNCB  —  Opinions.  — The  testimony  of  a  witness,  not  based  on  sp»> 

cific  facts,  but  consisting  of  an  opinion  as  to  the  lump  amoant  of  damages 
sustained  by  breach  of  a  contract,  is  inadmissible  as  a  basis  for  the  esti« 
mation  of  damages.     Slurman  Center  etc  Co.  v.  Leonard,  101. 

2.  Evidence  of  an  Expert  as  to  the  Distance  within  Which  a  Loaded 

Truck  could  be  stopped,  under  circumstances  assumed  in  the  questioa 
to  him,  is  competent,  though  questions  of  this  class  should  not  be  en« 
couraged.  O'Njsil  v.  Dry  Dock  etc.  R.  R.  Co.,  612. 
8.  Expert  Evidence  is  Resorted  to  for  the  purpose  of  informing  the  coart 
or  jury  upon  subjects  not  commonly  understood,  but  where  the  nature  of 
the  inquiry  appeals  to  the  common  understanding  and  ordinary  intelli- 
gence  of  mankind,  such  evidence  is  not  admissible.  Radam  t.  Octpital 
Microbe  etc  Co.,  783. 

See  Appeal,  3.  Depositions;  Evidenoi;  Tbadb-maiuu^  7* 

WRITS. 
See  PROHismoN. 
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